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The MLRC Digital Review

Reporting on developments in digital media law and policy

by Jeff Hermes

Well, hello, everyone. Fancy seeing you here.

I can’t really stop to chat...I’ve got the MLRC’s Entertainment Law Conference coming up in
less than a month, and lots to do. Hey, here’s an idea — why don’t y’all join me there? March 19
in L.A., great sessions, great speakers, the whole lot. We’ll talk Al and IP and probably a whole
bunch of other letters too. Check out the program and register here.

I gotta run, but I’'m going to leave you in the capable hands of past Jeff, who wrote everything
that follows before I wrote this introduction, if you see what I mean. (Don’t tell him I said he
was capable, he’ll get all bashful about it.)

See you next issue, and hopefully in Los Angeles!
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I. Privacy
A. Anonymity/Pseudonymity

Moody strikes again: The Sixth Circuit vacated a preliminary injunction against enforcement of a
Kentucky statute that requires registered sex offenders to use their legal names on social media
accounts, holding that the plaintiff’s facial challenge did not satisfy the rigorous analysis
suggested by the Supreme Court.

In N.D. Cal., efforts by the Department of Homeland Security to unmask anonymous critics of
ICE hit a wall. The government withdrew its summonses in response to pushback that the agency
was seeking “unlimited subpoena authority” to identify individuals who had posted videos of
ICE agents online.

The District of Maryland refused to quash a § 512(h) subpoena served on domain registrar
GoDaddy, in another example of the use of the DMCA to bypass traditional anonymity
protections in copyright cases

In Y.S. v. Doe, the District of Colorado denied a plaintiff’s request to proceed pseudonymously in
a cryptocurrency scam case where at least one defendant already knew the plaintiff’s identity.
Meanwhile, in Doe v. Doe, the Eastern District of Michigan denied pseudonymity for both
parties in a defamation case involving sexual assault allegations in a #TheyLied case.

B. Personal Information

The Supreme Court has moved to resolve the escalating circuit split over the scope of the Video
Privacy Protection Act, granting certiorari in Salazar v. Paramount Global. The case implicates
the definitions of “consumers,” “video tape service providers” and “personally identifiable
information” under the VPPA in the context of tracking of online activity. Curiously, the Court
declined to intervene in similar disputes involving the NBA and Flipps Media, which is odd
given that the justices could have left the petitions in those cases pending for the moment and
then either GVR’d or denied cert after they decide Paramount Global. Read into those tea leaves
what you will.

In the meantime, lower courts continue to do the best they can with the statute. The Eighth
Circuit held that traditional movie theaters do not fall under the VPPA’s definition of a
“provider” when they share website visitor data with third parties like Meta. In the Southern
District of New York, Major League Baseball obtained dismissal of claims that MLB.tv illegally
shared fan data with Facebook, with the court finding the plaintiffs failed to show the sharing
was done knowingly. However, the same court refused to dismiss a VPPA suit against the TED
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Foundation, allowing claims to proceed regarding the disclosure of PII linked to specific video
content. Meanwhile, a New Jersey federal judge dismissed a VPPA class action against Zee
Entertainment and Asia TV on forum non conveniens grounds, ruling the dispute belongs in
India. (I'm going to go out on the limb here and predict that’s the last we see of that particular
claim.)

More broadly, data and behavioral tracking litigation remains very active. The tenor of an oral
argument before the Ninth Circuit suggested that Meta CEO Mark Zuckerberg likely will not be
required to sit for a deposition in a suit involving the collection of sensitive health information
via the Meta Pixel. The University of Phoenix (N.D. Ill.), Experian (N.D. Cal.), Six Flags (C.D.
Cal.), and LasikMD (S.D. Cal.) must all face allegations that their use of third-party tracking
tools allowed for the real-time interception of personal information. Conversely, some
defendants secured early exits in this period: a judge released Heartland Dental from a wiretap
suit in N.D. Ill. involving an Al-powered transcription tool; Inspire Brands (owner of Arby’s and
Dunkin’) dodged a suit in N.D. Cal. over alleged misrepresentations regarding tracking after the
plaintiffs failed to meet heightened pleading standards for fraud; and Meta itself was let off the
hook for claims in N.D. Cal. over its gathering of location data from third-party apps, for lack of
plausible allegations that Meta knew the collection was unauthorized. Other tracking cases were
trimmed but moved ahead in N.D. Cal., including claims against online ad company PubMatic

and fitness App MyFitnessPal.

Plenty of settlement activity too, most of which was in the Northern District of California.
Menstrual tracking app Flo is circling a $56 million settlement over allegations it shared
sensitive data with third parties. Google has also agreed to substantial payouts: $68 million to
resolve claims that Google Assistant illegally recorded private conversations for targeted
advertising, and $135 million regarding the unauthorized collection of Android cellular data.
Additionally, a judge upheld a $425 million jury verdict against Google for tracking users who
opted out of app activity, though the court denied a request for an additional $2 billion in
disgorgement. A $3.8 million deal with the Los Angeles Times over website tracking received
preliminary approval, while a $32 million settlement with GoodRx was stalled by a judge
seeking a more rigorous analysis of the underlying claims. Meanwhile, in S.D.N.Y., a VPPA
settlement against Springer Nature America received final approval, but only after reduction of
an attorneys’ fees award.

Of course, new tracking cases continue to roll in. This time around, we’ve got new pixel tracking
complaints in N.D. Cal. against online shoe retailer about Zappos.com and “Rotten Tomatoes”
owner Fandango Media.

Turning to regulatory activity, the D.C. Circuit denied rehearing en banc on T-Mobile and
Sprint’s challenge to the FCC’s authority to issue $92 million in fines over the sale of consumer
location data, while the FTC issued a final order banning General Motors and OnStar from
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sharing certain data with credit reporting agencies. In California, the Privacy Protection Agency
issued fines against ROR Partners, S&P Global and Rickenbacher Data for data broker
registration failures. California also launched the “Delete Requests and Opt-Out Platform”
(DROP), allowing residents to demand that data brokers delete their personal information.

In W.D. Wash., we’ve got a new lawsuit against platforms and others over the viral spread of a
video from a camera hidden in a Turo rental vehicle. In Texas, Attorney General Ken Paxton
filed a series of lawsuits in state court against smart TV manufacturers—including Sony,
Samsung, LG, Hisense, and TCL—alleging the companies use technology to “watch back™ and
harvest real-time viewing data. While a temporary block on Samsung’s data collection was
lifted, a similar injunction against Hisense remains in place. In state court in San Francisco, the

ACLU has sued landlords over the mandatory use of “smart home” systems that allegedly
monitor tenants’ movements within their residences.

We’ve got more on the discovery dispute in OpenAlI’s consolidated copyright lawsuit in
S.D.N.Y., in which the company asserted that user privacy interests should trump plaintifts’
demand for 20 million ChatGPT output logs. The district judge denied OpenAl’s objections to
the magistrate’s order directing production of the logs, noting that ChatGPT users’ privacy
interests in material they voluntarily submit to the chatbot is reduced.

Finally, the long-running saga of TikTok’s presence in the United States appears to have reached
a structural conclusion. A consortium led by Oracle and Silver Lake has signed an agreement,

approved by both the U.S. and China, to take control of TikTok’s U.S. operations in a deal
valued at approximately $14 billion. The newly formed U.S. joint venture, led by CEO Adam
Presser, aims to resolve national security concerns by divesting from ByteDance. However, the
arrangement remains under intense scrutiny by those who question whether the spinoff truly
mitigates the risks of foreign influence or effectively complies with federal data privacy
standards, and those who see the new owners as allies of the White House are watching the
platform carefully for signs of ideological shift.

C. Children’s Privacy & Safety

In cases in the Middle District of Louisiana and the Western District of Arkansas, and in two
cases in the Western District of Texas, judges enjoined social media laws. Louisiana created age
verification requirements on social media while Texas had attempted to impose age verification
requirements on app stores; Arkansas took a different approach, attempting to create platform
liability for content that encouraged child suicide. Notably, the federal judge in Arkansas
rejected the spurious logic of my least favorite Third Circuit case, Anderson v. TikTok, while still
finding that a facial challenge based on Section 230 alone could not succeed; nevertheless, an
overbreadth challenge carried the day. The preliminary injunction in the Arkansas case has been

appealed to the Eighth Circuit.
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Meanwhile, in the Ninth Circuit, a panel heard argument in California’s appeal of a preliminary

injunction against enforcement of its Age-Appropriate Design Code, and a new appeal
challenges a platform win in a lawsuit over “choking challenge” videos.

The Ninth Circuit also heard argument on social media companies’ appeal of the lower court’s
rejection of their Section 230 defense in the consolidated multidistrict addiction/product liability
lawsuit, with the panel expressing doubt about the platforms’ arguments. The litigation pending
below in N.D. Cal. now appears to be headed toward bellwether trials, with the district judge
appearing likely to deny pending summary judgment motions. The parallel addiction/product
liability litigation in California state court is further along, with Snap and TikTok settling and
Meta and YouTube heading to imminent bellwether trials in that set of cases.

In other developments in N.D. Cal., we have the Judical Panel on Multidistrict Litigation
consolidating 31 cases from 12 districts claiming that Roblox is responsible for facilitating
sexual abuse of its minor users, the dismissal of a suit against Google and TikTok over the
efficacy of their respective content reporting tools for dealing with content harmful to children,
and two significant settlements by Google of claims related to collection of children’s data for

advertising and tracking of minors’ information from child-oriented apps.

Elsewhere in the federal districts, we have an indictment in E.D.N.Y. against a Colorado man
charged with sexual exploitation of a minor using Discord and Roblox.

In state court, we have a new suit in Del. Super. accusing Meta of disregarding the danger of
sextortion scams targeting teens on Instagram, a hearing in another case in Del. Super. on five
UK parents’ claims that TikTok was responsible for their children’s deaths, Florida’s AG suing
Roblox for allegedly creating a “hunting ground for sexual predators,” lowa’s Supreme Court
holding that the state had plausibly alleged personal jurisdiction over TikTok for the purpose of
consumer protection claims alleging misrepresentation of the prevalence of adult material on the
platform, and the Massachusetts Supreme Judicial Court heard argument on Meta’s appeal of the
rejection of First Amendment and Section 230 defenses in the commonwealth’s social media
addiction lawsuit. We even had a case from the territories this month, with the attorney general
of the Virgin Islands filing a child safety lawsuit against Meta in the Superior Court of the Virgin
Islands.

Before we go on, I just want to talk for a moment about a taxonomic issue. Many of you have
recognized that state and federal authorities have, for some time now, been attempting to
leverage consumer protection law and other commercial liability theories against tech companies
in an attempt to avoid First Amendment scrutiny by pretending that these lawsuits target
products rather than speech. I’m reluctant to lend even a shadow of credence to this kind of end
run, the likes of which we’ve seen through since Hustler v. Falwell. So, I’'ll generally put such
cases involving child privacy and safety claims in this section, and those involving other content
moderation questions into Section III.C. There may be a few cases that don’t easily fit into other
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sections, however, or decisions that actually deal with commercial law issues, which I will put
into Commercial Speech or Miscellaneous as appropriate.

Where were we...ah, yes. Character Technologies and Google settled a series of lawsuits in D.
Colo. (two cases), M.D. Fla., N.D.N.Y., and E.D. Tex. alleging that the output of the
Character.Al chatbot led to the suicides or other injuries of minors. But it didn’t take long for
new suits over Character.Al to drop, with a claim in E.D. Va. over sexual discussions the chatbot
had with an 11-year-old, and a claim brought by the attorney general of Kentucky in state court
over child safety more generally.

Legislative activity remains robust, though legally controversial. New York Governor Kathy
Hochul has signed a bill requiring warning labels on “addictive” features like infinite scrolling—
a move critics argue constitutes unconstitutional compelled speech—and has proposed new
safeguards that would ban messaging minors by default. Virginia has implemented a new law

limiting social media screen time to one hour per day for users under 16, while Wisconsin
lawmakers are considering a contentious proposal to ban VPNs to prevent minors from
bypassing age-gating laws.

Did I predict a long time ago that some dim legislative bulb would try to ban VPNs in order to
enforce age restrictions? Yes, I’'m pretty sure that I did.

On the federal level, the House Energy and Commerce Committee has advanced a slate of 18
bills, including the Children and Teens’ Online Privacy Protection Act (COPPA 2.0) and the
Kids Online Safety Act (KOSA). These efforts, however, remain beset by deep partisan divides
and criticism. Some proposed measures, such as the GUARD Act and the Trump-branded
omnibus tech bill introduced by Senator Marsha Blackburn, have drawn sharp criticism for

potentially creating sprawling surveillance regimes and gutting Section 230 protections under the
guise of child safety. My thanks to the team at Davis Wright Tremaine for breaking down the
pending legislation in detail, meaning I don’t have to.

Meanwhile, the FTC is making noise as well. What did I say about leveraging consumer
protection law?

D. Rights of Publicity

In the Northern District of Florida, a misappropriation claim by a former president of the
National Rifle Association against the organization survived an attempt to dismiss the complaint
as a shotgun pleading.

In contrast, a Vermont Superior Court judge reinforced the First Amendment limits on
misappropriation claims in the context of public interest and documentary-style content,
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dismissing right of publicity and intentional infliction of emotional distress claims brought by an
individual who appeared in a 29-minute YouTube video filmed outside a homeless shelter.

On the legislative front, New York Gov. Kathy Hochul signed bills aimed at protecting
performers and consumers from unauthorized digital replication. The new laws mandate the
explicit disclosure of “synthetic performers” in advertisements and require informed consent for
the posthumous use of a person’s name, image, or likeness.

E. Biometrics

At oral argument, a panel of the Seventh Circuit signaled skepticism regarding an
unconventional class action settlement involving facial recognition company Clearview Al,
which would create a settlement fund valued at a 23% ownership stake in the company. The
issue, of course, is that the value of the recovery is thereby tied to the success of the very model
challenged by the plaintiffs.

F. Manipulated Media

In N.D. Cal. and S.D.N.Y., xAl is facing lawsuits over users’ exploitation of Grok to allow users
to digitally remove the clothing of real people; the former specifically alleges that the company
openly monetized these capabilities as a feature. While XAl subsequently curtailed Grok’s ability

to generate revealing images of real people on the X platform following global outrage (more on
that under Section VII, Global, below), reporting indicates that the standalone Grok app
continues to possess these functionalities.

In California, the Attorney General has launched an investigation into xAl and issued a cease-
and-desist order demanding immediate action to stem sexual deepfakes and child sexual abuse
material. On the federal level, a bipartisan group of senators has urged Apple and Google to
remove X and Grok from their respective app stores, arguing that “turning a blind eye” to the
crisis on X belies the stores’ representations about their moderation choices.

Not all sources of deepfakes are as easy to target as X, however. In D.N.J., a lawsuit filed by the
folks at the Yale MFIA back in October seeking to shut down “nudify” app ClothesOff has faced
tremendous difficulty in locating the anonymous operators of the app.

Moving beyond X, several senators have demanded that the leaders of Meta, Alphabet, Snap,
Reddit, TikTok, and, yes, X demonstrate that they have “robust protections” against synthetic
sexualized imagery. Meanwhile, the Senate passed the Disrupt Explicit Forged Images and Non-
Consensual Edits (DEFIANCE, sigh) Act, which would allow victims of deepfake porn to sue
the individuals who create or distribute the images.

Of course, when the White House itself is using deepfakes to mock people and misrepresent
events, I think we can safely say that there are some mixed messages from the U.S. government
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on this topic. The legality of the White House’s actions in this regard is, as is par for the course
these days, the subject of debate. Oh, and Prof. Rebecca Tushnet gave an interview in the

Harvard Gazette discussing the difficulty of addressing deepfakes under the law as it currently
stands.

G. Hacking, Scraping & Data Breach

In a striking decision, the Third Circuit held that a terminated employee did not violate the
CFAA by accessing her former employer’s computer system using her existing credentials.
Because the employer had failed to take affirmative steps to revoke her access—and in the
absence of a contract specifically tying system access to active employment—the court found the
access was not “without authorization.”

In N.D. Cal., a proposed class action alleging that Meta turned a blind eye to the rampant
hacking of Facebook accounts was dismissed with leave to amend. In D.D.C., the Washington
Post is facing a proposed class action led by an ex-employee alleging that lax cybersecurity
allowed a cyberattack that exposed the sensitive information of thousands of employees and
contractors. And AT&T secured an injunction against T-Mobile in N.D. Tex. over the latter’s
data portability efforts, which AT&T characterized as unauthorized automated scraping of

password-protected pages and the systematic bypassing of access gates to harvest customer
information.

Turning to criminal matters, in C.D. Cal., a Ukrainian woman has been charged with aiding the
“Cyber Army of Russia Reborn” in state-backed cyberattacks. The founder of pcTattletale
recently pleaded guilty in S.D. Cal. to federal hacking charges over the sale of spyware products.
In D.D.C., a Tennessee man was expected to plead guilty to hacking the U.S. Supreme Court’s
electronic filing system dozens of times over several months. In E.D. Mich., a judge denied a
motion to dismiss charges of aggravated identity theft related to a

Speaking of spyware, the FTC refused to reconsider a lifetime ban from the surveillance industry
of a man who developed “stalkerware” apps that allowed massive invasions of privacy, failed to
secure the gathered data, and lied about a data breach.

H. Other Privacy Issues

We’ve got a couple of Telephone Consumer Protection Act developments that [ might as well
toss in here. First, the Ninth Circuit held that that the Republican National Committee did not
initiate a “voice call” under the Telephone Consumer Protection Act by sending a message
containing a video of Ivanka Trump. Second, the FCC has delayed, for one year, enforcement of
a new TCPA rule that would make revocation of consent for robocalls and robotexts for one type
of message applicable to all future robocalls/texts from that sender.
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IL. Intellectual Property
A. Copyright
Supreme Court

In Cox v. Sony Music, the justices heard nearly two hours of argument regarding the standard for
holding ISPs liable for the infringing activities of their subscribers. A majority of the Court
appeared likely to side with Cox, questioning whether “mere knowledge” of illegal downloads is
sufficient for liability. For those of us who have long hoped that the Supreme Court might
recognize that the First Amendment does have a role to play in copyright cases, we got a
glimmer of that from Justice Alito when he asked about the practical consequences of forcing
ISPs to terminate or slow down internet access..

In Thaler v. Perimutter, the justices requested the government’s input on whether artwork
generated entirely by an artificial intelligence system can be copyrighted; the U.S. government
sided with the Copyright Office, maintaining that existing law limits copyright protection to
human authors.

Artificial Intelligence

The question of the copyrightability of legal resources has drawn numerous amici to weigh in at

the Third Circuit, in ROSS Intelligence’s appeal of summary judgment in favor of Thomson
Reuters over Al training on Westlaw materials. Not surprisingly, tech companies are supporting
ROSS while publishers are supporting Thomson Reuters.

The Northern District of California remains active. The authors in Kadrey are seeking to update
their complaint to allege Meta’s use of pirated torrents. Similarly, an amended complaint in
Nazemian v. Nvidia alleges internal documents show Nvidia specifically contacted “shadow
libraries” like Anna’s Archive to secure high-speed access to millions of pirated books. New
lawsuits and claims continue to proliferate in the district: investigative reporter Ken Carreyrou
has sued a group of tech giants including xAl and OpenAl; Elizabeth Lyon has filed a class

action against Adobe over its “SlimLM” program; publishers Cengage and Hachette are seeking
to intervene in the ongoing class action against Google; Universal Music Group and other
publishers are seeking $3 billion from Anthropic in a brand new suit involving over 20,000
songs; and Nvidia is facing claims from YouTubers like h3h3 Productions regarding its Cosmos
model. One particularly notable lawsuit is Google’s claim against SerpApi, alleging that the
service scrapes search results for Al training material at an “astonishing scale” and in the process
evades technological measures for the protection of copyrighted material in violation of § 1201
of the DMCA.
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Developments have continued to arise outside of the Northern District as well. Snap has been
sued in C.D. Cal. by Youtube creators over Al tools such as its “Imagine Lens”, and in N.D. IlL
independent musicians have sued Al music platform Mureka. Meanwhile, in D. Colo., the U.S.
Copyright Office has held fast to its position that only the original creations of humans are
copyrightable, not human-refined or selected elements of works created by artificial intelligence.

The Southern District of New York remains the center of gravity for news organizations’
lawsuits against Al companies, including: new lawsuits from the New York Times and Chicago
Tribune against Perplexity; OpenAl fending off for now expanded discovery in its consolidated
litigation ; and an order dismissing Ziff Davis’s claim that OpenAl violated § 1201 of the DMCA
by ignoring its robots.txt instructions and staying discovery regarding new models of ChatGPT.

Speaking of robots.txt, a “pay-to-crawl” licensing standard (Really Simple Licensing 1.0) has
launched with the support of Creative Commons to automate compensation for crawled content.

And multiple news organizations are blocking the Internet Archive’s archival crawlers, fearing
that the Archive will become a backdoor method for Al platforms seeking to train on news
content.

Other Copyright Issues

In Richardson v. Townsquare Media, the Second Circuit heard argument on whether using a
single frame of a video constitutes de minimis use and whether YouTube’s terms of service grant
a sublicense to embed video. You know, I miss Ken Norwick’s ongoing reminders that the legal

status of embedding is not a resolved issue, a fact driven home by Prof. Goldman’s coverage of
four orders in three cases in S.D.N.Y. and a case in W.D. Tex. allowing embedding claims to
proceed, and one case in S.D. Miss. going the other way. Oh, and in N.D. Cal., Pinterest
successfully invoked § 512(c) to defeat a claim over embedding of user content into its
notifications.

The Fourth Circuit ended a long-running dispute over pirate shipwreck photos used without
permission on a North Carolina government website, holding that the plaintiff’s argument that
the state violated his due process rights by committing copyright infringement (for which it could
not be sued directly due to sovereign immunity) had drifted too far asea.

This next one’s not a digital media case, per se, but it’s significant enough that it could have
repercussions across the whole doctrine. The Fifth Circuit held that a U.S. copyright termination
recaptures the entire copyright interest worldwide, a move that could upset international

copvright regimes.

Eminem’s Eight Mile Style abandoned its Sixth Circuit appeal of summary judgment for Spotify
in an infringement case kicked out below for dilatory filing. And in the Eleventh Circuit,
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YouTube defeated a claim that it was responsible for searching out identical copies of material
identified in DMCA notices.

Moving on...in N.D. Cal, Meta is facing a second suit from Swedish label Epidemic Sound for
allegedly continuing to encourage the use of unlicensed music in Reels, and in another case a
judge allowed § 512(f) claims over DMCA counternotices to survive a motion to dismiss,
finding the allegations of subjective bad faith sufficient. In N.D. Ga., a corporation entangled in a
parental copyright scuffle over child-created UGC failed to escape the suit based on its inability
to find counsel. In D. Kan., a copyright battle between genealogists over photos survived
summary judgment, but other claims were trimmed out. In S.D.N.Y., Google Search successfully
asserted a § 512(d) safe harbor defense (and if you think that’s obvious, Prof. Goldman’s
commentary is worth a read). In the same court, a photographer scored a $51,000 judgment

against an online magazine, Sony Music fought off an attempt to transfer its suit over USC’s use
of its music on social media.

Also in S.D.N.Y., Spotify teamed up with major music labels to file an infringement suit against
Anna’s Archive over its ballyhooed scraping of Spotify data (and yes, there’s a CFAA claim in
there too). A preliminary injunction knocking out Anna’s Archive’s domain names followed
shortly thereafter. That’s on top of a recent default judgment and permanent injunction against
Anna’s Archive in a separate suit filed by OCLC in S.D. Ohio, meaning the shadow library is

now definitively on the rocks.

The Copyright Claims Board has joined the chorus of tribunals begging a retired sports
psychiatrist to stop filing meritless claims against people who engage in fair use when they quote
his work on social media.

And in other news, Google Search processed a record-breaking five billion DMCA takedown
requests in 2025. Speaking of takedown demands, the Trump administration’s ICE posts have
faced multiple copyright strikes for using unlicensed music.

B. Trademark

The Supreme Court has declined to intervene in the dispute with Reddit over the ownership of
the “WallStreetBets” trademark, letting stand a Ninth Circuit ruling that the social media
platform, rather than the forum’s creator, Jaime Rogozinski, holds the rights to the name.

The “SAD Scheme” faced a significant procedural setback in the Second Circuit, with a panel
rejecting an attempt by the “Baby Shark” IP owners to serve Chinese defendants via email.
Conversely, the Eleventh Circuit largely bypassed systemic critiques of SAD cases, affirming a
judgment in a case where the defendant’s pro se status appeared to hinder a successful challenge.
A judge in the Northern District of Illinois took a firmer stance against perceived tactical abuses,
sanctioning a law firm for “willfully abusive” judge-shopping after the firm attempted to bypass
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judicial scrutiny of mass joinder. For those of you following the SAD cases, Prof. Goldman has
also provided a retrospective on SAD litigation in 2025.

The Ninth Circuit affirmed a preliminary injunction regarding OpenAl’s use of the 10 mark,
agreeing with the district court that IO and the plaintiff’s I'YO mark are nearly identical and

target the same Al-related market. Meanwhile, the Eleventh Circuit held in a case involving

competing online schools that evidence of trademark confusion is not sufficient evidence of
harm to justify the disgorgement of profits.

In the District of Arizona, a cybersquatter sitting on “Lambo.com” was ordered to transfer the
domain to Lamborghini after the court found he had no legitimate interest in the name. Law firm
LegalForce lost at a bench trial in N.D. Cal. in a suit against a legal referral site over service
marks. A judge in C.D. Cal. ruled that a gubernatorial candidate’s use of the slogan “Proven
Problem Solver” did not constitute trademark infringement, finding that the statute’s application
to individuals in a political context is strictly limited. In the same court, Patagonia is seeking
nominal damages and injunctive relief against activist “Pattie Gonia,” alleging the latter’s
merchandise infringes on its trademarks.

In the District of Delaware, X Corp. is engaged in a defensive battle to preserve its “Twitter” and
“Tweet” marks. After a startup called “Operation Bluebird” petitioned the USPTO to cancel the
marks on abandonment grounds, X filed a suit in district court to assert its continuing and
exclusive rights to the legacy branding.

A judge in S.D. Fla. rejected a trademark owner’s attempt to require a full, documented chain of
custody to establish a “first sale” defense in a case involving online resales of mobile devices,
though questions regarding the ultimate burden of proof remain unresolved. And in E.D. Va., we
have a new fight between mobile game developers over priority in the mark “Edge Games.”

And then there’s this: Actor Matthew McConaughey has reportedly filed to trademark his
signature catchphrase “Alright, alright, alright” and his specific physical likeness—including his
“stare”—to create a legal basis for combating unauthorized Al deepfakes. Yes, technically
celebrities can have trademark rights in their names, likenesses, and catchphrases when used as a
designator of the origin of goods and services, but this kind of thing always strikes me as a
misguided attempt to find a magic bullet based on ill-informed doctrinal confusion about the
boundaries between trademark, copyright, and rights of publicity. (Speaking of which, next
month we’ll see a case dealing with the limits of trying to use copyright as a privacy regime.)

C. Patent

The Supreme Court continues to decline opportunities to clarify the “abstract ideas” doctrine,
leaving intact a ruling that machine learning patents covering predictive modeling for sports
scheduling were patent-ineligible. Still, parties continue to try to catch the Court’s interest in
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revisiting and clarifying Alice, as in this new petition. Meanwhile, Comcast wants the Court to
resolve a circuit split after the Federal Circuit revived a $177 million infringement suit based on
arguments that Comcast contends were previously waived.

The Federal Circuit continues to churn through cases. In U.S. Pat. No. 7,679,637 LLC v. Google,
the court affirmed that a livestreaming patent was invalid as an abstract idea, characterizing the
claims as impermissibly “result-oriented.” In Sound View Innovations v. Hulu, the court affirmed
that Hulu did not infringe a streaming patent. In Express Mobile v. Meta, the court upheld the
invalidation of several web-design patents that had previously supported a $40 million win for
the plaintiff, while in another case involving Express Mobile the court affirmed a judgment of
non-infringement in favor of Shopify. In Adnexus v. Meta Platforms, the court revived a suit
regarding advertising tech, finding that the district court had “implicitly construed” a central
claim term without allowing the plaintiff to challenge that interpretation. The court sided with
Apple in its challenge to digital image display patents in Apple v. MemoryWeb. And finally, the
court affirmed that the Nintendo Switch does not infringe Gamevice’s patents, though it
remanded an invalidity ruling to avoid creating, as one panel judge put it, “really wacky case

2

law.
I mean, who likes wacky case law?

In N.D. Cal., a judge allowed patent claims involving Al-powered accent translation to proceed
alongside trade secret allegations. Meta is facing a new suit in C.D. Cal. from Perceptix
Technologies, which alleges that the Ray-Ban and Orion smart glasses infringe its patents.
Disney resolved a dispute with Adeia Technologies in D. Del. over streaming tech by entering
into a long-term license agreement. Apple has been accused in D.N.J. of infringing high-
definition imaging patents after inducing the plaintiff, Reincubate, to develop the tech for the
iPhone. Another case over imaging patents has faded away in E.D.N.C., with an Al trade
association dropping its claims against a software company. A jury in E.D. Pa. whacked Comcast
with a $240 million verdict, finding that the company’s voice recognition technology infringed
one of the plaintiff’s patents. In E.D. Tex., Samsung is defending against a new suit from
Nusantao IP regarding data security patents, while in W.D. Wash., a judge dismissed the
remainder of Weple IP Holdings’ mobile streaming suit against Meta and Valve secured a partial
win against inventor Leigh Rothschild; a judge found Rothschild breached a licensing deal by
bringing “bogus” claims against the video game company.

On the policy front, the USPTO has received thousands of comments urging the office not to
restrict public visibility into the inter partes review process and thereby insulate bad patents from
the consequences. Meanwhile, the D.C. Circuit has rejected Judge Pauline Newman’s petition for
en banc rehearing of her appeal regarding her suspension from the Federal Circuit.
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D. Trade Secrets/Misappropriation/Conversion
You wait all year for a trade secret case to come along, and then six show up at once.

I mentioned the patent aspect of this case in the prior section, but in Sanas.Al v. Krisp
Technologies a judge in N.D. Cal. denied a motion to dismiss trade secret claims on the basis that
the plaintiff did not defend its secrets aggressively enough (though the issue might be revisited
on summary judgment).

In the same court, X is suing a former software engineer for allegedly exploiting the upheaval of
Musk’s purchase of the platform in April 2022 to download six million lines of proprietary
source code. The same district saw the criminal conviction of a former Google engineer on
charges of corporate espionage and theft of trade secrets related to the search giant’s Al

infrastructure, for the benefit of the People’s Republic of China.

In C.D. Cal., XAl moved for an injunction against enforcement of a California law requiring Al
developers to reveal their training data, arguing that the law unconstitutionally compels the
disclosure of its most valuable trade secrets to competitors.

In the battle between Shein and Temu in D.D.C., Shein’s trade secret and false advertising
claims survived a motion to dismiss, but the court shaved off product disparagement and TM
dilution claims.

Martin Shkreli’s attempt to drag members of the Wu-Tang Clan into the trade secret dispute over
the “unique” album “Once Upon a Time in Shaolin,” which Shkreli sold as unique despite his
prolific ripping and sharing of tracks from the album, failed with the court calling his attempt
“astonishingly devoid of support.” Kind of like Shkreli himself, one imagines.

Finally, Skybound Game Studios is facing a lawsuit in California state court brought by iam8bit,
alleging Skybound utilized 1am8bit’s trade secrets and design assets to circumvent their
partnership and cut a separate deal for the Nintendo launch of popular game Stray.

III.  Platform Management
A. Section 230

The Northern District of California rejected an amended complaint that sought to manufacture
common law “notice-and-takedown” obligations as an end-run around Section 230.

Oh, and we have another retrospective from Prof. Goldman, with a lengthy roundup of mostly
fairly recent Section 230 decisions. I’m pretty sure that a lot of these found their way into past
issues of the Digital Review, but here you go.
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On the legislative front, a new proposal seeks to “sunset” the statute, effectively delivering an
ultimatum to major platforms to collaborate on a different regulatory framework or face the total
expiration of their legal immunity. Of course, the major platforms aren’t necessarily the
companies most in need of Section 230’s protection; though they’d hardly find a repeal painless,
I’d be very surprised if they hadn’t already laid out a Plan B in case one of the many, many
attempts to kill the statute eventually succeeds.

B. Elections & Political Advertising

In the Ninth Circuit, California Attorney General Rob Bonta is fighting to reinstate the
“Defending Democracy from Deepfake Deception Act,” which required large online platforms to
remove “materially deceptive” election-related content in response to user reports. The district
court had held that the law was preempted by Section 230, for obvious reasons.

The Ninth Circuit also shot down the RNC’s complaint over its emails running afoul of Google’s
spam filter for a period in 2022, finding the various claims failed on their merits. I would hope at
this point the RNC would let this idiocy go, but you just know they’re not going to.

Delivering a victory to satirists and political commentators, the District of Hawaii ruled that the
state’s Act 191, which required election-related deepfakes to to carry a disclaimer, violated the
First Amendment by compelling alteration of the speaker’s message. In contrast, the District of
Minnesota held that the Gopher State’s similar law did not fall to Section 230 at the pleading
stage.

C. Content Moderation

This might seem off topic, but in oral argument in Trump v. Slaughter the Supreme Court
seemed to be leaning in favor of holding that the President possesses the constitutional power to
fire Federal Trade Commission commissioners at will. Sure, you can care about the case based
on the death of agency independence and the end of bipartisan representation writ large, but in
the specific case of the FTC it would mean the silencing of voices dissenting from leveraging the
Commission’s power to pressure platforms on their content moderation choices.

Before moving on, I want to note that the line between this section and Section I.C (Children’s
Privacy & Safety) is blurry when it comes to lawsuits related to “harmful” content or other
platform features. When the cases relate to kids in particular, I try to remember to send them to
I.C because of the risk of butchery of the First Amendment of the sort we saw in F'SC v. Paxton,
even if in many cases the analysis isn’t (or shouldn’t be) that much different from cases
involving adults. Sometimes, however, the cases are a mixed bag with concern for minors
forming a subplot in a case talking about social media addiction or content encouraging self-
harm more generally; those I’ll tend to put here.
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But the truth is, these cases are all over the place as legislatures and class action counsel keep
throwing anything and everything at the wall to see what sticks. Some of it is difficult to
categorize, so bear with me.

Among these cases is the Arkansas Attorney General’s appeal to the Eighth Circuit seeking to
reinstate a state law that would hold platforms liable for using algorithms that “cause” user
addiction, eating disorders, or self-harm. (This is, by the way, a different Arkansas social media
law than the age-gating law which is the subject of the Eighth Circuit appeal up in Section I.C.
You see what I mean about this getting confusing?) We’ve also got a pair of lawsuits in N.D.
Cal. and Cal. Super. arising out of allegations that ChatGPT convinced a 56-year-old to murder
his mother and commit suicide, and a similar case in Cal. Super. brought by a mother against
OpenAl over her adult son’s suicide. State AGs have threatened major Al companies to stop
their models from generating delusional and harmful content or face legal action.

Turning to jawboning cases, a magistrate judge in the C.D. Cal. rejected a claim that TikTok
became a state actor in response to alleged federal pressure. Meanwhile, California Governor
Gavin Newsom has announced a probe into claims that TikTok has begun engaging in political
censorship on behalf of the Trump administration following its recent change of ownership.
Which, let us remember, is not OK — at least absent much better evidence of government
coercion than is currently on the record.

The Southern District of Texas and Southern District of New York broomed a pair of COVID-
related jawboning suits. Meanwhile, following up on developments I mentioned in my last issue,
the creator of the “ICEBlock” ICE agent tracking app has sued Pam Bondi, Kristi Noem, Todd
Lyons, Tom Homan, and a slew of Does alleging that they unconstitutionally pressured Apple to
remove the app from the App Store.

In other news, with a Section 230 defense dead and gone after an earlier visit to the Seventh
Circuit, Salesforce’s latest attempt to escape sex trafficking liability in N.D. Ill. for providing
business management software to Backpage.com has failed. A California appellate panel
affirmed the denial of an anti-SLAPP filed by the operator of Ripoff Report, finding that the
plaintiff’s claim derived not from protected speech but the company’s allegedly extortionate
demand in response to the plaintiff’s complaint about content on the site. And a lawsuit in
Colorado state court alleges that Hinge and Tinder ignored multiple reports of a “serial rapist”
who used their platforms to assault women.

The U.S. State Department has begun denying H-1B visas for professionals working in trust and
safety, fact-checking, and content moderation, which is among the most dystopian sentences I’ve
typed in a long while, and I’ve typed a lot of dystopian sentences.
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Finally, and thank heavens were at the end of this subsection, Meta’s Oversight Board
(remember them?) will be addressing whether permanent bans are a proper tool in Meta’s
content moderation toolbox.

D. Terms of Service & Other Contracts

In N.D. Cal., a judge in one case found that an eleventh hour effort by Meta to invoke its

arbitration agreement to forestall an upcoming trial over misrepresentation of ad reach was too
late. In another case in the same court, a judge kicked a minor plaintiff to arbitration in a
proposed class action against the developer of a mobile game accused of illegal gambling. And
in S.D.N.Y., a plaintiff suing XAl over deepfake nudes of her generated by Grok is attempting to
avoid transfer of her lawsuit, arguing that she did not meaningfully consent to a forum selection
clause in Grok’s terms of service when she was forced to agree in order to demand removal of
the images.

IV.  Other Content Liability
A. Defamation

E. Jean Carroll filed her opposition to Donald Trump’s petition for cert to the Supreme Court on
his string of losses in her defamation and sexual abuse lawsuit.

The Ninth Circuit has handed a procedural victory to X Corp. in its global litigation strategy
against Media Matters, reversing an injunction that had blocked X from pursuing defamation
claims in international jurisdictions. The Court of Appeals found that Media Matters had waived
its right to invoke a forum selection clause in X’s terms of service by waiting over a year to
assert it.

Let’s just whip through the rest.

e A decision out of M.D. Ala. illustrates the importance of defining your terminology, with
the court granting summary judgment for the Southern Poverty Law Center on a lack of
actual malice because the evidence supported its assertion that the plaintiff met its
definition of an “anti-immigrant” hate group.

e From S.D. Ala., we have a new case claiming that online accusations that a creationist
theme park is a “nexus for pedophiles,” among other things, is defamatory.

e Former Overstock.com CEO Patrick Byrne is facing millions of dollars of damages in
C.D. Cal. on a default judgment over his social media accusations against Hunter Biden.
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e A judge in D. Del. dismissed a complaint against a YouTuber because most of the
statements at issue were not factual and the remainder weren’t capable of damaging the
plaintiff’s reputation on the facts alleged. The ruling feels like it’s edging toward calling
the plaintiff libel-proof (he was convicted of first-degree murder in connection with a
different incident), but doesn’t actually get there.

e Rapper Megan Thee Stallion won a jury verdict in S.D. Fla. against a blogger who
published a deepfake porn video of her, but her defamation claim was trimmed out after
the fact by the judge based on the jury’s finding that the blogger acted as a media
defendant whom the plaintiff was required (but failed) to serve with a pre-suit notice.

e Donald Trump filed a new lawsuit in S.D. Fla. against the BBC over its editing of
Trump’s statements leading up to the January 6 riot, hooking jurisdiction over the BBC to
its streaming service BritBox and users who might have accessed the BBC’s online
iPlayer service via VPN.

e In D. Idaho, a professor who secured summary judgment on her defamation claim against
a TikTok/YouTube “psychic” who fingered her for the deaths of four college students
will be allowed to present expert testimony on her emotional distress at an upcoming
damages trial.

e A blown deadline has resulted in a case against Google over an allegedly libelous
comment in its Al Overviews being remanded from D. Minn. to state court.

e A New Jersey attorney’s defamation suit in D.N.J. over social media attacks survived a
motion to dismiss.

e The founder of a self-help group to fight pornography addiction (and no, I didn’t even
begin to think of the jokes implicit in the prior clause) filed suit in W.D. Pa. against the
operator of PornHub, UCLA, and others for defamation.

e A parishioner who called out her clergy on TikTok for disclosing her marital difficulties
found herself on the receiving end of a lawsuit in Arizona state court alongside a citizen
journalist; an anti-SLAPP motion and motion to dismiss followed in January.

e An Arkansas jury awarded $120,000 to a pair of teachers falsely accused on social media
of participating in the January 6 riots.

e A California appellate panel reversed summary judgment for a hospital on defamation
claims arising out of an email related to the termination of a nurse for allegedly racist
behavior.
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e Kim Kardashian (and there we go, we just lost George) is seeking her attorneys’ fees in
state court after defeating a defamation suit over a photo mixup; the plaintiff has appealed
the verdict.

e (olorado’s Supreme Court dropped a pair of important decisions, one on the definition of
issues of “public interest” and another holding that the state’s anti-SLAPP law conflicts

in certain cases with paths for appeal established in the state’s constitution.

e An online marketing agency sued an ex-employee in Colorado state court over the latter’s
social media activity.

e Self-described misogynists the Tate Brothers had their Florida lawsuit against social
media users who accused them of sex trafficking and other misdeeds tossed out for lack
of personal jurisdiction over the defendants.

e A November jury verdict in Florida state court that took a while to cross our radar
awarded $135,000 over a Facebook comment stating that the plaintiff was a “felching
cronie” of the mayor. Just a reminder that not all courts or juries read everything on
social media as rhetorical hyperbole, even if that would seem obvious in this case.

e A Massachusetts appellate panel affirmed the dismissal of claims filed by a lawyer suing
over a slam on Facebook, while also affirming the denial of the defendant’s separate
motion under the Bay State’s anemic anti-SLAPP law. Past time to fix that, folks.

e Speaking of denials of anti-SLAPP motions, a Minnesota appeals court ruled that a
contractor’s Google review of a photography service was not speech on a matter of public
concern. In its analysis, the court looked for connections to broader public issues and
other business reviews and found none, but I’'m at a loss as to why a data point is less
relevant to the public because it leaves the reader to connect the dots.

e The Missouri Supreme Court held that a #TheyLied plaintiff’s own testimony could
establish reputational harm for a defamation claim. Sigh, this brings back some bad
memories around misinterpretation of FRE 803(21).

e The Nevada Supreme Court heard argument on whether comments by Dan Bongino (yes,
that Dan Bongino) on a livestream were opinions or facts in a defamation claim by the
former CEO of Parler.

e A New Jersey appeals court ruled that a plaintiff facing an anti-SLAPP motion may, in
the trial court’s discretion, be allowed limited discovery on a showing that such evidence
might establish a valid claim.
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e In New Jersey Superior Court, a judge held that a negative Google review was protected
by the state’s anti-SLAPP law. See, Minnesota? That’s how it’s done.

e A New York appellate panel affirmed a default judgment in a #TheyLied case following
more than a year of inaction on the part of the defendant.

e Another New York appellate panel held that the trial court should not have dismissed a
defamation claim over tweets in a contested election, finding that some of the statements
at issue were capable of being understood as factual.

e There’s a new defamation suit in New York arising out of internal conflict within the
state’s Young Republicans Club.

e The Washington Court of Appeals held that an accusation of rape in a lengthy Medium
post was opinion.

e And finally, a judge in Wyoming found that allegations that the defendant “call[ed the
plaintiff] a pedophile in the age of Epstein” was worse than accusing them of murder and
most certainly enough to survive a motion to dismiss.

Whew.
B. Commercial Speech

In the Northern District of California: Instacart settled an FTC claim that its advertising of “free
delivery” conflicted with its imposition of service fees of up to 15%. Meta fought off a claim that
its sale of Meta Portal video-calling devices was deceptive when it later bricked those devices,
though an unfair competition claim survived. A judge grappled with the particularity required for
claims of fraud involving algorithmically generated variations of advertisements in an online ad
campaign, dismissing claims against a teeth whitening company. The FTC sued Q&A platform
JustAnswer for allegedly tricking users into accepting recurring charges. And a claim against an

online campsite reservation service over hidden fees not displayed until final check-out survived
dismissal.

Fenix International, the company behind OnlyFans, obtained dismissal of claims in C.D. Cal.
that it misrepresented to customers that they would be able to chat with actual content creators,
both for lack of personal jurisdiction and on the merits of the claims, but the court granted leave
to amend.

A new case in E.D. Cal. raises once more the question of whether the purported “sale” of a
digital asset that is in fact a limited license is deceptive; this time, the case involves Gamestop’s
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“buy online” option for video games. Oh, and there’s another in Cal. Super., alleging that Apple
is doing the same thing with respect to the “sale” of TV episodes and films on Apple TV.

False advertising is false advertising, held the District of Delaware, rejecting a de minimis

exception in a case over a bogus website with suspicious reviews.

We’ve got another putative class action in S.D. Fla. alleging NFT fraud involving well-known
figures from other industries.

Just because you lose on a PI under the Lanham Act doesn’t mean that you can’t obtain one
against tortious interference, or so the District of New Jersey tells us. Meanwhile, the Southern
District of New York tells us that your failure to read the terms of an online gambling promotion
doesn’t make unpleasant things that happen to you thereafter the result of deception.

The SEC settled in E.D.N.Y. with a digital advertising company for $125,000 over misleading
investors, and settled in N.D. Ohio with a podcaster for $3.3 million over a Ponzi scheme.

In S.D.N.Y., Al company RealPage has sued to block a New York law prohibiting algorithmic
setting of rental prices, arguing that the law unconstitutionally blocks them from communicating
price recommendations to landlords.

In a battle in D. Or. between a pharmacy accreditation provider and an online prescription drug
price-checking service, the former’s claim that the latter misrepresented the legality of importing
prescription drugs was dismissed.

What’s left...okay, we’ve got a new catfight in E.D. Tex. between electronic litter box
manufacturers alleging the use of paid TikTok accounts as proxies to lob false accusations, and
convoluted claims in E.D. Va. against rapper Drake over the alleged promotion of an online
casino to disguise other financial shenanigans.

Finally, news evaluation service NewsGuard has petitioned to quash an FTC civil investigative
demand, characterizing the CID as the retaliatory invocation of consumer protection law to

punish the service for its protected speech about the reliability of third-party news organizations.
C. Professional Speech

A split panel of the Sixth Circuit held in December that talk therapy is speech and that state
restrictions on gender transition counseling are content-based, reversing the district court and
directing entry of a preliminary injunction against enforcement of the law.
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D. Threats, Harassment, and Incitement

Affirming criminal convictions, the Fourth Circuit upheld a federal law prohibiting instruction of
others into how to make a bomb for the purpose of a violent federal crime, and the Seventh
Circuit affirmed the constitutionality of the federal anti-threats law.

The former president of the Montana State University Chinese Culture Club was sentenced in the
District of Montana to 18 months in prison for sending threats posing as someone who was not
Asian in order to call attention to harassment he claimed he was seeing around him. Problem is,
he did so well enough that he wound up harassing his targets himself.

An indictment in W.D. Pa. alleges that a self-described social media influencer charged with
stalking was egged on by ChatGPT, which seems neither here nor there for the charges at issue,
and indeed a little odd for the prosecution to stress. Won’t the defense argue that Al broke the
defendant’s fragile little mind?

The man jailed for more than a month after he posted a meme about Charlie Kirk on Facebook
has, predictably, filed suit in W.D. Tenn. against the county that jailed him. This one has
settlement written all over it.

You know, I’ve ragged on Judge Albright in W.D. Tex. previously about his patent docket, but
cheers to him this month for recognizing that statements made by a player in an online video
game, in character, to other players, also in character, were not true threats of violence. Can’t
wait to see how the Fifth Circuit screws this one up on appeal...some of them probably still think
of the Satanic Panic when they hear about role-playing games.

A California appellate panel upheld a civil harassment restraining order, erroneously holding that
the First Amendment tolerates restrictions on speech that “seriously alarms, annoys and/or
harasses” the target. Ahem. “Annoys”?

An Indiana appeals court, citing Giboney, upheld the conviction of a YouTuber for posting
videos showing his confrontations with city officials along with the mayor’s phone number and
inviting the public to call and complain. The videos apparently resulted in a flood of harassing
calls, but I don’t think that encouraging the public to complain is the same as inciting illegal
harassment; the appellate panel botched the case by relying on the “speech integral to criminal
conduct” exception instead of analyzing the speech at issue under Brandenburg. That said, the
appeals court says the defense relied on true threats law, which would also be a miss.

And then we have the affirmance of a stalking, cyberharassment and doxing conviction in Tex.
App.; based on the facts as described by the court, I’'m less concerned about this one.
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Looking forward, we have a lawsuit in the making after Miami Beach cops were deployed to a
woman’s house to question her over a Facebook post calling the city’s mayor a racist and
criticizing his actions toward minority communities. The police chief defended the questioning
as an attempt to stem incitement of violence, which is, to use the technical term, all kinds of
censorious bullshit.

V. Infrastructure
A. Accessibility, Affordability & Discrimination

AT&T recently secured FCC approval for a $1 billion acquisition of spectrum from UScellular,
but only after becoming the latest of the “Big Three” carriers to formally rescind its DEI policies.
Meanwhile, the FCC is revisiting state eligibility for Lifeline broadband access subsidies for low-

income households, seeking to limit benefits to American citizens and accusing California in
particular of extending benefits to dead people. In a counterpunch, California imposed conditions
on its approval of the $9.6 billion acquisition of Frontier by Verizon requiring 100Mbps broadband
to rural and low-income customers.

In other news, Tinder received judicial approval for a $60.5 million settlement of long-running

litigation in Cal. Super. over the service’s increased charges for users over age 29.
B. Antitrust

The Ninth Circuit has affirmed a ruling that Apple was in contempt of the district court
injunction in the Epic Games lawsuit when it charged 27% commissions on purchases through
app developer websites, but also held that certain portions of the order were overbroad and that a
prohibition on Apple charging any commissions at all was not a properly framed penalty for civil
contempt. On the other hand, the Ninth Circuit affirmed summary judgment in favor of Apple in
a separate case over its denial of access to certain Apple Watch data, holding that the plaintiff
failed to establish anything more than a “refusal to deal” within Apple’s rights. The Court of
Appeals also affirmed a win for Google in a case involving Google Maps, finding that the
plaintiff failed to establish a tying arrangement or exclusive dealing with respect to its control
over the Maps application programming interfaces.

Turning to Google’s own fight with Epic Games over the Google Play Store in N.D. Cal., the
FTC has weighed in with “serious concerns” about a settlement that would replace the injunction
currently in effect. In another case in the same court, a judge denied Google’s motion to dismiss
an antitrust case over its Search product filed by a would-be class of internet search consumers.
Also in N.D. Cal., another putative class action seeks to block the Netflix-Warner Bros.

Discovery merger because of its impact on the subscription streaming market, and a judge in a
different case denied approval of a no-damages settlement with against LinkedIn over its
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prohibition on use of its user data API to gather information for a competing social media
service.

In D. Del., Warner Bros. Entertainment brought antitrust claims to a patent fight, accusing Nokia

in counterclaims of monopolizing video coding technology.

Judge Mehta issued his ruling on antitrust remedies in the DOJ lawsuit against Google over
search in D.D.C., siding for the most part with the government on a structure for ensuring the
sharing of Google’s search data with competitors while not risking data breaches or unfair
exploitation. Google has now appealed the underlying judgment. Also now on appeal from
D.D.C. is the FTC’s loss in its social networking antitrust suit against Meta Platforms.

A judge in S.D.N.Y. granted certification for one class in the multidistrict antitrust litigation
against Google over its AdX marketplace but denied it as to two other putative classes.
Subsequently, the court consolidated four actions originally filed in E.D. Va. and consolidated
into a separate case two others originally filed in the Southern District of New York. The court
also trimmed back a claim by one plaintiff, dismissing claims over the ad-buying tool and ad
network markets. The Atlantic, Penske Media, McClatchy, and Vox separately sued Google
alleging antitrust violations in connection with the ad server and ad exchange markets.

Also in S.D.N.Y., DISH Network has filed antitrust counterclaims against Disney and ESPN in
ESPN’s lawsuit over Sling TV limited-time “passes” to ESPN content. And in N.D. Tex., X has
sued music publishers for refusing to negotiate licenses for music use on the platform.

C. Net Neutrality & Data Throttling
D. Domain Name System

Nothing to report in these sections in this issue.
E. Taxation & Compelled Payments

Hey, look, a bill in Utah would impose a tax on porn websites. So, instead of the First
Amendment problems with age-gating adult content, we have the First Amendment problems
with discriminatory taxation of speech based on its content.

F. Wire & Wireless Deployment

The Government Accountability Office concluded in December that the National
Telecommunications and Information Administration violated the Congressional Review Act
when it implemented new rules for the Broadband Equity, Access, and Deployment (“BEAD”)
program during the summer without the required review by Congress. Meanwhile, a Senate bill
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would redirect surplus state BEAD allocations toward workforce development initiatives
specifically focused on artificial intelligence. Of course.

The FCC voted to authorize higher-power wireless devices on the 6 GHz band in order to
support high-data-rate applications, including augmented and virtual reality, by overcoming
previous power limitations that constrained the utility of this spectrum. The FCC also granted
SpaceX permission to launch an additional 7,500 second-generation Starlink satellites, after a
delay for review of safety and the mitigation of orbital debris.

Finally, the Satellite and Telecommunications Streamlining Act has been refiled by Senators
Cruz and Welch, which would establish a one-year time frame for FCC determinations on
satellite licenses, require the FCC to establish requirements for space safety, and limit U.S.
licenses for foreign satellite systems to 15 years.

G. Artificial Intelligence
Government & Voluntary Regulation

After some uncertainty about whether he’d go through with it, President Trump signed an
executive order aimed at preempting state Al laws. The order establishes an “Al Litigation Task

Force” within the Department of Justice, tasked with challenging state regulations that
unconstitutionally burden interstate commerce or conflict with federal policy. As always with
Trump’s executive orders, the question is whether he’s unconstitutionally treading on Congress’
toes (to the extent they have any left at this point).

But the FTC isn’t about to question marching orders, and so it vacated a 2024 order against the
Al firm Rytr, which had previously been sanctioned for enabling the creation of deceptive
consumer reviews, as inconsistent with new White House policy.

Meanwhile, on Capitol Hill, legislators who figure preemption of state Al regulation should be
embodied in an actual, y’know, law, are still struggling to get that over the finish line in the face
of political headwinds. Other legislators on both sides of the aisle are still looking to respond to
perceived threats from Al notwithstanding the pronouncements from the White House, such as
Rep. Ro Khanna’s “Creator Bill of Rights” focused on protecting the creator economy and the
bipartisan TRAIN Act, which would help copyright holders identify when their works are used
in Al training data.

States both red and blue also seem unimpressed with Trump’s executive order. California
Senator Steve Padilla has proposed a four-year moratorium on the sale of Al-integrated toys for
children. Florida Gov. Ron DeSantis proposed an “Al Bill of Rights” to protect consumers from
chatbot-related harms. In New York, Governor Kathy Hochul signed the RAISE Act, which
would regulate development of Al models, after eleventh-hour edits to blunt its impact. after a
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last-minute rewrite influenced by big tech and academic interests. And Washington State’s Al
Task Force has released a blueprint for regulating Al across healthcare, policing, education, and
other fields.

Amidst these regulatory battles, the high-profile fraud and breach-of-contract suit brought by
Elon Musk against OpenAl over its transition to a for-profit structure is headed for a March trial,

after a judge in N.D. Cal. denied OpenAl’s motion for summary judgment.
Legal Industry

The Seventh Circuit called out the risks of using Al for pro se litigants after discovering
fabricated quotations in a brief (though the court stopped short of issuing sanctions). Along the
same lines, a judge in D. Ariz. discovered a nascent industry selling Al-generated filings filled
with hallucinations to unwary pro se litigants and referred the matter to the state’s bar and
attorney general.

But while hallucinations might be an ongoing headache for courts, judges are increasingly using
Al themselves to summarize filings and prepare for hearings. Meanwhile, advocates before the
Supreme Court have begun using these tools to prepare for argument, and the American
Arbitration Association’s president sees Al as the future of alternative dispute resolution. Some
arbitrators aren’t waiting — a judge in S.D. Cal. refused to vacate an arbitration award in favor of
Valve, the operator of online video gam marketplace Steam, on the basis that the arbitrator
delegated work to generative Al. (Okay, but would you pay the arbitrator’s bill?)

Meanwhile, top law firms are racing to update their technology training for new lawyers to
accommodate the ever-shifting capabilities of Al tools. Nevertheless, while Al has demonstrated
an ability to pass the bar exam, experts maintain that large language models still lack the
nuanced “legal thinking” required for complex advocacy.

News & Publishing Industry

Cheers to the Tow Center for Digital Journalism for launching its new Al Deals and Disputes
Tracker, which will help you to stay up to date on where Al companies and journalism
organizations have reached agreement, and where things have moved to a more adversarial
posture. I’ll redirect you there for the latest deals, because they’1l be able to keep you more
current than I will.

But we’ll still try to capture here a sense of the zeitgeist around how news and publishing
companies are integrating this technology. So, let’s see what’s happening...well, it seems Politico
ran afoul of Al-related provisions in its union contract, according to an arbitrator, while a new
union contract at McClatchy is getting hung up on Al policies. Newsweek is experimenting with
allowing its Al-powered reader interface to access information beyond its own content, while USA
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Today has implemented a chatbot from Taboola (you know, the folks who serve you that chumbox
clickbait at the bottom of articles). A group of international news organizations are part of a pilot
program in which their Google News pages are supplemented with Al-generated article overviews.
OpenAl, the American Journalism Project, and the Lenfest Institute launched a new “learning hub”
to teach journalists and publishers about using Al. The Washington Post encountered hallucination
problems with its Al-created podcasts, but Al- and user-generated content have allowed travel-
publisher-of-the-bizarre Atlas Obscura to turn its first annual profit.

And then there’s this: HarperCollins is working with an Al company to translate the Harlequin
Romance series. Which delights me for reasons I can’t adequately explain.

Sports & Entertainment Industry

Disney has announced a $1 billion investment in OpenAl, a deal that will allow users of the Sora
platform to create clips featuring Marvel, Pixar, and Star Wars characters—though CEO Bob
Iger maintains this is not a threat to talent since voices and likenesses were excluded.

Amazon Prime Video was forced to roll back its Al anime dubs following a massive fan uproar,
and video gamer players are forcing studios to scrap Al-driven features that they claim result in

“in-game slop” and higher prices. Organizations including San Diego Comic-Con and the
Science Fiction and Fantasy Writers Association have excluded Al-generated work from their

scope.

SAG-AFTRA, led by newly elected President Sean Astin, enters negotiations with major studios
on February 9, with Al use a major subject of negotiation. The union’s likely strategy involves
making Al performers as expensive as human talent, possibly through a “tax’ on digital
performers. Meanwhile, the new celebrity-backed Creators Coalition on Al seeks “to establish
shared standards, definitions and best practices as well as ethical and artistic protections for if
and when Al is used in entertainment projects.”

H. Blockchain, Cryptocurrency, & NFTs

Bro, where’s my crypto? North Korea, apparently.

VI.  Government Activity
A. Data Surveillance, Collection, Demands, and Seizures

The Supreme Court has granted cert in Chatrie v. United States on the constitutionality of
geofence search warrants, which allow law enforcement to create a digital dragnet for the
location data of every smartphone user within a specific perimeter. This should be a humdinger.
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Speaking of digital dragnets, the Fourth Circuit seemed torn at oral argument over the line
between private searches of data by tech companies and unlawful warrantless review by the
government of material flagged in those searches.

An activist has been indicted in N.D. Ga. for wiping data from cell phone before it could be
searched by Customs & Border Protection.

The Pennsylvania Supreme Court considered whether there are any Fourth Amendment interests
in one’s search terms on Google, with the doctrine of constitutional avoidance precluding a
definitive result.

A striking admission by the federal government in litigation pending in D. Md. details the misuse
of Social Security data by DOGE agents secretly working with an outside group to overturn
election results. What, did you think DOGE was really about government efficiency?

Look, if you want the Trump administration’s actions to make sense, try simply assuming that
everything — everything — that happens on Trump’s watch is in service of his attempt to
retroactively erase the unbearable shame of his loss in 2020. Raging against the media that keep
insisting he lost. Kicking out the immigrants he blames for his delusions of voter fraud.
Scrawling his name across public property like a scream that he exists. (TNG fans, can’t you just
imagine Trump doing a Cyrus Redblock?) Appointing an anti-vaxxer to lead Health and Human
Services because he blames the pandemic for making him look bad in 2020 and wants to pretend
it was a hoax. Arbitrarily pardoning the unworthy to demonstrate that the laws and morality by

which others (like state election officials) abide are irrelevant. Literally rewriting history in
public exhibits. And, of course, filching 2020 election ballots on false pretenses. Just take
anything the White House does and ask, “How does this allow Trump to pretend he won and/or

feel better about losing?”

Is this actually what goes through Trump’s head? I couldn’t say, but it’s a remarkably effective
heuristic.

Meanwhile, the Trump administration shamelessly continues to surveil constitutionally protected
criticism and protest of the government’s immigration enforcement efforts. Two Democratic
senators have asked the inspector general of the Department of Homeland Security for more
information about what, exactly, ICE thinks it is doing with its information sweeps. Customs and
Border Protection has declared that it will surveil foreign tourists’ social media presence, even as
a lawsuit in N.D. Cal. against Marco Rubio for doing the same thing to non-citizen students here
under F-1 visas survived a motion to dismiss, and the U.S. State Department’s Bureau of
Western Hemisphere Affairs declared that detaining people for speech on social media is the
“paranoid” act of an “illegitimate regime.” Of course, the State Department was talking about
Nicaragua, because to this administration the word “irony” means “kind of like iron.” (H/T Terry
Pratchett.)
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Anyway, Bluesky issued its first transparency report, which unsurprisingly showed a massive

spike in demands from government.
B. Encryption

A recent report disclosed an incident in early 2025 where Microsoft turned over encryption keys
for three Windows laptops, raising questions as to why Microsoft was in a position to provide the
keys at all.

C. Biometric Tracking

In Congress, proposed legislation would sharply limit the Department of Homeland Security’s

use of facial recognition software and require deletion of all images of U.S. citizens.
D. Domain Seizure

An online forum for practitioners of extortion by ransomware has been shut down by the FBI,
which at first blush seems like it’s probably fine (it wasn’t a U.S. service and facilitated
transactions as well as speech) but still makes me uneasy.

E. Social Media Posts & Blocking

The First Circuit granted en banc rehearing to reconsider whether a precedent holding that
“mocking, derogatory, and disparaging” comments on public issues are entitled to less weight
under Pickering is consistent with the First Amendment. The case involves a Cambridge police
officer’s Facebook posts about proposed legislation in response to the death of George Floyd.

Speaking of which, the Ninth Circuit held that an assistant principal disciplined for an offensive
and violent Facebook post laced with epithets about the Democratic National Convention had
stated a claim for retaliation but that the school district reasonably predicted that his statement
would disrupt the school.

In N.D. Fla., a judge refused to dismiss claims filed by a biologist fired from the Florida Fish and
Wildlife Conservation Commission for her post about Charlie Kirk. A judge in S.D. Ohio
granted a PI directing Ohio State to re-enroll a student following his expulsion for social media
comments about Israel, Gaza, and the murder of two Israeli embassy employees. Trial began in
January in E.D. Tenn. on the First Amendment claims of a high school student suspended over
memes posted while away from school. And a new complaint in W.D. Tex. from the Texas
American Federation of Teachers alleges that the Texas Education Agency violated the First
Amendment when it launched investigations into hundreds of school officials who posted
negative comments about Charlie Kirk on social media.
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F. Prior Restraint

Nothing separate to report this month, but take a look at the decision under Cal. App. in Section
IV.D (Threats, Harassment, and Incitement).

G. Online Access to Government Information

New reporting indicates that more than 3,000 federal government datasets—covering critical
metrics from maternal mortality and drug use to climate science and housing insecurity—have
been removed, delayed, or altered since 2025. Meanwhile, another investigation has revealed that
the NYPD Civilian Complaint Review Board systematically altered more than 10,000 police
misconduct in 2023 and 2024, reclassifying accusations of racism, bigotry, and sexual
misconduct accessible via the City’s data portal to obscure the nature of the complaints.

But the internet remembers. Case in point, the Internet Archive is preserving government records
from the January 6 trials.

VII. Global
A. International

Let’s get all of the Grok deepfakes stuff out of the way up here. So. Much. Probing.

e Flon Musk’s Grok Al faces government backlash after it was used to create sexualized
images of women and minors, Business Insider

e FEurope opens major probe into Elon Musk’s X after outcry over sexualized images, CNN

e French and Malaysian authorities are investigating Grok for generating sexualized
deepfakes, TechCrunch

e India orders Musk’s X to fix Grok over ‘obscene’ Al content, TechCrunch

e Musk’s Grok blocked by Indonesia, Malaysia over sexualized images in world first, CNN

o Indonesia Lifts Ban on Grok After New Assurances From X Corp, New York
Times

e X Limits Al Image Editing to Paid Users After Grok Deepfake Controversy Spurs U.K.
Ban Threat, Variety

o Ofcom investigating Elon Musk’s X after outcry over sexualised Al images, The
Guardian
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o State Department Threatens UK Over Grok Investigation, Because Only The US
Is Allowed To Ban Foreign Apps, Techdirt

o UK probes X over Grok CSAM scandal; Elon Musk cries censorship, Ars
Technica

e (Canada’s privacy watchdog investigating Musk’s XAl over sexualized deepfakes, Politico

e Japan probing Musk’s Grok Al service over inappropriate images, Reuters

B. Europe

e FEU’s Top Court Just Made It Literally Impossible To Run A User-Generated Content
Platform Legally, Techdirt

o Judgment: X v. Russmedia Digital

o EU court says websites on the hook for user privacy harms, Courthouse News

e CJEU: Adviser in Anne Frank case suggests VPNs alone don’t break copyright borders,
Courthouse News

o Opinion of the Advocate General: Anne Frank Fonds v. Anne Frank Stichting

e E.U. hits Musk’s X with $140 million fine, says it broke hate speech and misinformation
rules, NBC News

o EU’s Fine Against X is Not About Speech or ‘Censorship’, Tech Policy Press
(Daphne Keller)

o Is the Spat with Elon Musk Really About Free Speech?, Tablet

o X deactivates European Commission’s ad account after the company was fined
€120M, TechCrunch

o Elon Musk Taunts Europe and Tests Willingness to Enforce Online Laws, New

York Times

e FEU takes aim at Meta over WhatsApp chatbot ban, Courthouse News

o WhatsApp falls under EU’s strictest online rules, Furactiv

e Meta offers EU users ad-light option in push to end investigation, Ars Technica
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e EU launches antitrust probe into Google’s Al search tools, TechCrunch

e EU steps in to make sure Google gives rivals access to Al services and data, Associated
Press

o The EU tells Google to give external Al assistants the same access to Android as
Gemini has, Engadget

e Google faces fines over Google Play if it doesn’t make more concessions, sources say,
Reuters

e U.S. Threatens Penalties Against European Tech Firms Amid Regulatory Fight, New
York Times

o Bursting Al bubble may be EU’s “secret weapon” in clash with Trump, expert
says, Ars Technica

o U.S. bars five Europeans it says pressured tech firms to censor American
viewpoints online, PBS

o EU won’t scrap tech regs just because Washington dislikes them, The Register

e [rish Eves Are Prving, Reason

e FEurope’s GDPR cops dished out €1.2B in fines last year as data breaches piled up, The

Register
C. Australia

e What is Australia’s under-16 social media ban? The world-first law explained, University
of Sydney

o Meta has begun shutting down kids’ social media in Australia. CBC

o A Grand Social Media Experiment Begins, New York Times
Australia banned social media for young teens. Here’s how they’re defying it.,

Washington Post

o Australia’s Social Media Ban for Children Takes Effect, New York Times

o Reddit Sues Government to Block Social Media Ban, New York Times

= Application: Reddit v. Commonwealth
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o Reddit is arguing it’s a ‘collection of public fora’ and not a social media
company. Here’s why., Business Insider

o One month on, Australia’s social media ban risks becoming symbolic, Financial

Review

o Meta urges rethink of under-16 social media ban after blocking over 500,000
accounts, CNBC

o Australia social media ban hits 4.7 million teen accounts in first month, Reuters

e Australian PM announces crackdown on hate speech after Bondi shooting, BBC News

o Groups targeted by federal hate laws quietly scrub social media channels and
website, ABC.net.au

e Flon Musk’s X wins appeal against Australia ban on Charlie Kirk shooting footage:
‘Uphold free speech’, FirstPost

e Federal Court orders Google to pay $55 million for anti-competitive conduct, IT News

e Brittany Higgins declared bankrupt after Linda Reynolds wins defamation case, The
Guardian

D. Brazil

e Brazil orders Meta to suspend policy banning third-party Al chatbots from WhatsApp,
TechCrunch

o After Italy, WhatsApp excludes Brazil from rival chatbot ban, TechCrunch

E. Canada

e The Most Unworkable Internet Law in the World, Michael Geist

e Federal officials draft plans to ban social media for children under 14, Globe and Mail

e Court rules TikTok Canada can continue to operate — for now, Politico

e Ottawa in talks with Meta about restoring news to Facebook, Globe & Mail

e B.C.judge grants default judgement against blogger accused of extorting family, CBC
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F. China

e ‘Orwellian Climate of Fear’: How China Cracks Down on Critics in the U.S., New York
Times

e China to crack down on Al chatbots around suicide, gambling, CNBC

G. El Salvador

e FElon Musk teams with El Salvador to bring Grok chatbot to public schools, The
Guardian

H. France

e Will France be next to introduce an Australian-style social media ban for children?,
France24

o French lawmakers approve ban on social media for kids under 15, PBS

e Google faces $129 million French asset freeze after Russian ruling, documents show,

Reuters

e Macron pushes for new legislation to rapidly block digital disinformation, RFI

e France’s ‘culture-first” book policy runs into EU single-market rules after Amazon
challenge, Courthouse News

e Ten found guilty of cyber-bullying Brigitte Macron, BBC News

e France trolls US, Russia misinformation on X, AFP

L Germany

e German police report surge in defamation of politicians, DPA

J. Greece

e (reek court rules against journalist in defamation case involving Archbishop Makarios,
Greek Herald

K. India

e Indian order to preload state-owned app on smartphones sparks political outcry, The
Guardian



https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=36b92702d2&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=dc78721846&e=d92550df75
https://www.theguardian.com/technology/2025/dec/11/elon-musk-el-salvador-grok
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=450cdf83ca&e=d92550df75
https://www.pbs.org/newshour/world/french-lawmakers-approve-ban-on-social-media-for-kids-under-15
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=76b85015bb&e=d92550df75
https://www.rfi.fr/en/france/20251128-macron-pushes-for-new-legislation-to-rap%C3%AEdly-block-viral-digital-disinformation
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=b013c702a8&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=b013c702a8&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=c93d359787&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=e4e262be15&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=e3e2ab726a&e=d92550df75
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=ae4c5ef3cb&e=d92550df75
https://www.theguardian.com/world/2025/dec/02/indian-order-preload-state-owned-sanchar-saathi-app-smartphones-political-outcry

Dec. 2025 — Jan. 2026 MLRC Digital Review Page 35

o After intense backlash, India pulls mandate to preinstall government app on
smartphones, TechCrunch

e Al rovyalty proposal targets data practices of OpenAl, Google, Reuters

e India demands crypto outfits geolocate customers, get a selfie to prove they’re real, The
Register

L. Iran

e Internet collapses in Iran amid protests over economic crisis, TechCrunch

o Iran shut off from the world as regime struggles to contain escalating unrest, NBC

News

o Iran’s internet shutdown is chillingly precise and may last some time, The
Guardian

o Trump administration under pressure to restore funding to groups supporting
internet freedom in Iran, CNN

o Starlink tries to stay online in Iran as regime jams signals during protests, Ars

Technica

o Iran’s internet shutdown is now one of its longest ever, as protests continue,
TechCrunch

o Inside the Fight to Keep Iran Online, New York Times

M. Ireland

e [Irish media regulator opens investigations into TikTok, LinkedIn, Reuters

e Hip hop group launches defamation case against Canadian Liberal MP over entry ban
video, Global News

e [reland proposes new law allowing police to use spyware, TechCrunch

N. Italy

e Apple hit with $115M fine for “extremely burdensome” App Store privacy policy, Ars

Technica
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e [taly tells Meta to suspend its policy that bans rival Al chatbots from WhatsApp,
TechCrunch

e Cloudflare defies Italy’s Piracy Shield, won’t block websites on 1.1.1.1 DNS, Ars
Technica

e [taly investigates Activision Blizzard for pushing in-egame purchases, TechCrunch

0. Japan

e Apple opens up its App Store to competition in Japan, TechCrunch

P. Malaysia

e Social Media Giants Subject to Malaysian Laws From Next Year, Bloomberg
Q. Netherlands

e Dutch regulator to probe Roblox over risks to minors, Reuters

e The Netherlands shuts off Google tracking on spy job listings, Politico

R. New Zealand

e New Zealand Court Acts to Stop Spread of Hacked Medical Records, Bloomberg

S. Pakistan

e Pakistan sentences journalists, YouTubers and ex-military officers to life over inciting

violence, Courthouse News Service
T. Philippines

e As journalist Frenchie Mae Cumpio’s trial enters final phase, a look back at nearly six
years of judicial ordeal, RSF

o Journalist Gets Prison in Case Seen as Attack on Free Press, New York Times

U. Poland

e TikTok removes videos by far-right politician after hate speech complaint, Reuters
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V. Russia

e Roblox banned local media says, TechCrunch

o Russia blocks Roblox game site, and the kids aren’t alright with that, Washington
Post

o US eaming platform Roblox pledges changes to get Russian ban lifted, Reuters

e Russia restricts FaceTime, its latest step in controlling online communications,
Associated Press

e Russia to Launch Al-Powered Internet Censorship System in 2026, Mezha

e Russia cracks down on ‘illegal’ cryptomining with prison terms up to five years —
Kremlin will begin prosecuting in 2027, Tom’s Hardware

e Russia’s Psychological Operations Target Families of Ukrainian POWs with Fake Social
Media Groups, Mezha

W. South Africa

e Facebook promotes rubbish because it doesn’t understand indigenous languages, Ground
Up

X. South Korea

e South Korea to require advertisers to label Al-generated ads, Associated Press

e South Korea revives push for Media Law reform for streaming-driven market shift,
Korea Times

e South Korean law to regulate Al takes effect in world first, AFP

e 2-year sentence for YouTuber Sojang upheld for defaming celebrities, Korea JoongAng
Daily

Y. Sweden

e News publishers file criminal complaint against Mark Zuckerberg over scam ads, Press
Gazette
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Z. Thailand

e ‘I’m no Julian Assange’: Australian blogger hit with defamation lawsuit settles, ABC

AA. Tunisia

e The law powering Tunisia’s crackdown on the press, Committee to Protect Journalists

BB. Turkey

e Turkey again detains journalist over reporting on opposition figures, Turkish Minute

CC. United Arab Emirates

e Parents in the UAE now have a legal obligation to monitor children’s digital usage,
experts say, The National

DD. United Kingdom

e Tories vow to boot under-16s off social media and ban phones in schools, The Register

o Keir Starmer tells MPs he is open to social media ban for young people, The
Guardian

o Kemi Badenoch pledges social media ban for under-16s, The Times

o Lords back UK social media ban for under-16s, BBC News

o UK ministers launch consultation on whether to ban social media for under-16s,
The Guardian

e Many UK Users Soon Won’t Be Able to Access Pornhub, 404Media

e High Court grants Getty permission to appeal copyright aspects of Gen Al claim, The
Lens

e UK actors vote to refuse to be digitally scanned in pushback against Al, The Guardian

e UK Cracks Down on Al ‘Nudify’ Tech, Announces Investigation Into X, Time

o UK to “encourage” Apple and Google to put nudity-blocking systems on phones,
Ars Technica

e UK pushes Google to allow sites to opt out of Al Overviews, Reuters
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o Google ‘exploring updates’ to let publishers opt out of Al Overviews, Press

Gazette

e Court dismisses lawsuit over Disney’s recreation of Peter Cushing in Rogue One,
TechSpot

e Meta overlooks illegal online gambling ads, says UK watchdog, Bloomberg

e Saudi Arabia ordered to pay £3m to London dissident over Pegasus spying, The

Guardian

e Joey Barton given suspended sentence, restraining orders over social media posts, New

York Times

e Amazon loses bid to pause Paul Tweed’s defamation case, Waterford News

e Tim Davie says BBC will stay on X to try to stem ‘flood’ of global misinformation , The

Guardian

e BBC News Closes Social Media Investigations Unit After 13 Years, Deadline

VIII. Miscellaneous

The Supreme Court granted cert in two cases peripheral to the subject matter of this article: CC
v. AT&T (consolidated with Verizon Communications v. FCC), involving the Commission’s
authority to issue fines in administrative proceedings, and Abouammo v. United States, involving
a former Twitter employee’s venue challenge to his criminal conviction for secretly acting as a
Saudi agent.

Still pending before the Court is the second petition for cert in citizen journalist Priscilla
Villarreal’s First Amendment case over her arrest for asking a police source a question. You’ll
recall that the case already went up to the Supreme Court once and was GVR’d with a direction
to the Fifth Circuit to try again. Alas, the result before the Court of Appeals didn’t change.

The Eighth Circuit held that an insurance policy did not cover technical mishaps in a live online
auction, which fell within an exception for “Damages arising out of the loss of, loss of use of,
damage to, corruption of, inability to access, or inability to manipulate electronic data.”

Y’all might remember when, a few months ago in this section, I called out a decision of the
Ninth Circuit about personal jurisdiction in the online context. Hah, I kid, by this point in the
Digital Review the only readers I have left are Al crawlers. Hi, Gemini! But anyway, that
decision held that data collection from consumers in violation of California law could subject
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Shopify to jurisdiction in the state and remanded to N.D. Cal. for further proceedings. Now, the
district court has held that Shopify did not violate California law in the first place. So, Prof.
Goldman asks the pertinent questions: Did personal jurisdiction exist in the first place, and what
does that mean for jurisdiction as a threshold issue?

And here are the other semi-popped kernels at the bottom of the popcorn bucket:

e The operator of a gambling website using Roblox’s Robux as currency failed to convice a
judge in N.D. Cal. to dismiss unfair competition claims on the basis that Robux aren’t

“things of value” under California law.

e The final two defendants in the GirlsDoPorn criminal sex trafficking cases in S.D. Cal.
have been sentenced to prison.

e New York’s highest court held that state law did not preclude the Westchester Reform
Temple from firing a teacher for co-authoring a blog post critical of Israel and Zionism.

e A new lawsuit in Texas state court accuses a social media influencer of beating up a robot
during a livestream. People, this is how you start robot wars.

e A feel-good story about a man who took Verizon to small claims court and won the right
to unlock his phone in accordance with FCC regulations has been mooted by the FCC’s

recent decision to rescind the rule at issue.

e And then there’s this. Careful, he probably thinks he can serve a lawsuit by posting on
Truth Social too.

Okay, it’s late on a Friday night and I am so done with this. Let’s see what Al makes of it all.

IX. Al Trend Analysis

So, I thought I’d give Gemini a shot at this section this month. Let’s see how the twins do.

skoksk

Based on the comprehensive coverage in the Digital Review from August 2025 through January
2026, here are the top ten trends currently shaping the digital media law landscape:

1. State-Level Pivot to Broad Platform Controls Following key judicial rulings like Free
Speech Coalition v. Paxton, states have moved beyond simple age-gating for adult
content to imposing broader restrictions on social media and app stores. This has created
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a “fast-fragmenting legal landscape” where identical online conduct may be protected in
one jurisdiction but criminalized in another.

2. The Dominance of Behavioral Tracking Litigation Plaintiffs are aggressively
leveraging wiretapping statutes and the Video Privacy Protection Act (VPPA) to target
the use of pixels, cookies, and session replay tools. While some cases result in massive
nine-figure settlements, others are being dismissed based on narrow technical definitions
of “personally identifiable information”.

3. Expansion of Youth Harm and Addiction Theories Litigation against major platforms
has shifted toward product-liability and consumer-protection theories, alleging that
specific design features—Ilike infinite scrolling—contribute to youth mental health crises.
These cases often attempt to bypass Section 230 by focusing on the platform’s
“addictive” architecture rather than third-party content.

4. Al as the “Substrate” for Existing Legal Conflict Artificial intelligence has ceased to
be a standalone novelty and is now the primary medium through which traditional
disputes over copyright, privacy, and labor are conducted. Legal institutions are
struggling to adapt existing doctrines to handle “hallucinated” court filings, synthetic
evidence, and the mass ingestion of data for model training.

5. Section 230 Resilience Amid “Jurisprudential Chaos” While Section 230 continues to
provide a robust shield for most third-party content, plaintiffs are successfully refining
“notice-and-takedown” and design-defect theories to chip away at its edges. This
evolution occurs alongside “jurisprudential chaos” in the courts regarding whether linked
terms of service and arbitration clauses are even binding.

6. The Resurgence of “Jawboning” and State-Action Disputes Courts are increasingly
being asked to distinguish between permissible government persuasion and
unconstitutional coercion (“jawboning”) of social media platforms. This tension has been
heightened by executive orders and agency actions that pressure platforms to modify their
moderation choices under the guise of national security or consumer protection.

7. Unabashed Growth of Governmental Surveillance Federal agencies have significantly
expanded their use of commercial data-broker products and facial recognition tools, often
functioning as a “digital dragnet”. This includes controversial efforts by ICE to track
cellular data and monitor social media activity on an “industrial scale”.

8. The Erosion of International Regulatory Alignment The vision of a globally
consistent internet is fading as the EU, UK, Australia, and Brazil implement disparate,
often incompatible, regulatory regimes like the Digital Services Act and the Online



Page 42 MLRC Digital Review Dec. 2025 — Jan. 2026

Safety Act. U.S. officials have begun openly lobbying against foreign tech regulations,
portraying them as threats to American business interests.

9. Shift in Antitrust Focus Toward Structural Remedies Major antitrust enforcement
against technology giants has moved from establishing liability to debating aggressive
“structural remedies,” such as the breakup of ad-tech businesses. Courts are now deciding
whether the public interest is best served by dismantling “monoliths” or by imposing
conduct-based orders that preserve existing data structures.

10. The Untethering of Law from Precedent A “gradual untethering” of law from the past
is emerging, where “ends-oriented” decisions frequently override established precedents
under the guise of addressing new technology. This has led to a rise in “creative” and
“odd” lawsuits as litigants gamble on finding a judge willing to operate in a legal
vacuum.

[JH comment: A bit free with those quotation marks, Gemini, and the punctuation goes inside the
marks, but I’d say this is pretty much on point.]

* %k ok

Jeff Hermes is a Deputy Director with the Media Law Resource Center. He had an absolutely
delightful time recently at a dinner event when he somehow found himself seated between two
all-star First Amendment luminaries. However, the dinner was held under the Chatham House
Rule, so he can’t disclose who they are or what they said, and he suffers from that social anxiety
thing where he’s always certain that he talked too much. Sigh.
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