BULLETIN

2025 Issue No. 1 March 2025

MLRC 2025 REPORT
ON TRIALS AND DAMAGES

SUMMARY TABLE OF CONTENTS

L INTRODUCGTION ...t et ettt et s st st e et e e e e e e e eanesenesaeesaee 01
II. OTHER HIGHLIGHTS AND TRENDS FROM OUR 2025 REPORT ... 07

III. MLRC 2025 REPORT ON TRIALS AND DAMAGES

A. THE 2018-24 TRIALS
L. DETENSE VETAICES ..ottt ettt e e ettt e e e e e e et e e e eeaaeeeeenaaeesansaeesenaeeesananeesensreessnnaeeesanneees 10
o SN0 18§ & VA=) (6 1 (o) £ TR 32
3L HUNG JULIES ..ttt ettt ettt ettt e e et e ss e e eae e st eneeeaeeeneeeneees e e st enseenseemsesmeesneesneenseenseenteens 47
4. Default Verdicts fOr PIAINTITES ........oooiiiiiiii oottt ea e et e e e et e s eeaaeeesenaeeesennaeessnes 48
5. Cases Not Included in the MLRC StUAY ......cccviiiiiiieiiiiicieeieeeeieeie ettt ese e s sraesreesaebeessesssessneses 50
B. PRE-2018 TRIALS NOT PREVIOUSLY REPORTED ........ooooiiiiiiiiiee et 51
C.NEW DEVELOPMENTS IN PREVIOUSLY REPORTED TRIALS.........ccooiiiiiiiiieieeeeeeeee e 53

IV. TRIALS AND DAMAGES TABLES AND ANALYSIS

A. CASES AND TRIALS 55
B. INITIAL AWARDS 64
C. POST-VERDICT MOTIONS 75
D. APPELLATE RESULTS 77
E. SETTLEMENTS ...ttt ettt ettt et e a e a et e e e bt et e bt eanesenesanesaeesaeeneenneenneens 89
F. FINAL RESULTS IN ALL TRIALS 91
G. RESULTS BY CIRCUIT AND STATE 96
V. APPENDIXES
A.TOP TEN VERDICTS ...ttt sttt st ettt s et 105
B. TOP TEN FINAL AWARDS ..ottt sttt s st 115

C. METHODOLOGY ...ttt ettt ettt et sttt e a et et eas et et e e b e e e senesanesaeenaeenneenneenneens 119



520 Eighth Avenue, North Tower, 20 Floor, New York, NY 10018
medialaw@medialaw.org | medialaw.org | 212-337-0200

MLRC Board of Directors

Regina Thomas (Chair), Adam Cannon, Lauren Chamblee,
Carolyn Forrest, Jacob Goldstein, Ted Lazarus, David McCraw,
James McLaughlin, Randy Shapiro, Drew Shenkman

DCS Executive Committee

Leita Walker (President), Jean-Paul Jassy,
Deanna Shullman, Alexia Bedat,
Brendan Healey (President Emeritus)

MLRC Staff

George Freeman, Executive Director
Dave Heller, Jeffrey Hermes, Deputy Directors
Michael Norwick, Staff Attorney
Jake Wunsch, Publications
Liz Zimmermann, Business Manager
Jill Seiden, Assistant Administrator

i




TABLE OF CONTENTS

L INTRODUCGTION .....cooiiiiiiitiietet ettt ettt sttt et sa e bbbt ettt et et e sae bt eaeeseesne s ebesaeebeeaeennenne
II. OTHER HIGHLIGHTS AND TRENDS FROM OUR 2025 REPORT ........ccccoiiinininiiiiicninenceeeeene

III. MLRC 2025 REPORT ON TRIALS AND DAMAGES

A. THE 2018-24 TRIALS

1. Defense Verdicts
Gaudette V. MaiNely Media................c.ccccociiiiiiiiieieeee ettt ettt ettt
Gray v. Sinclair Broadcast GFOUD, TNC. ............ccccccooouiiiiii it
Malin v. QUAA City TIMES .........cccooceeeiiiieieeeeeee ettt ettt ettt at et be et e nbeeabeeteesbeesaeenseenseenseens
Pality V. NeW YOFK TIIES ..ottt ettt et
Henke v. Tribune Media Co. (In re Tribune Mediat CO) ...........cc.ccceeviuieeieiiiiiecieesiieeie e ee e sve e
2. Plaintiffs’ Verdicts
Sapulpa v. GANREIE CO., IHC. ...ttt ettt ettt e e naeas
AIMANZAT V. K@D ...ttt ettt ettt ettt ettt
Mann v. StEYR ARA SIMBDEFG .............ccooouiiiieiiei ettt ettt ettt et e e e etaesraesbeesseense s ens
POZNEE V. FOIZOT ...ttt ettt ettt ettt ettt et
Kennard v. NEtTix, INC. .........cccoooiiiiie ettt ettt ettt
Hill v. Birmingham Broadcasting LLC (WVTM-TV) ......ccccvuuieiieieeieeie e et
3L HUNE JUTIES ..ovvveiieiieieeie ettt ettt e et e st e ste e s e esbeessessseessenseesseenseessesssesseesaeesseesseanseassenssensaansaesseensennsessnennes
4. Default Verdicts for Plaintiffs
LOWIS V. JONES ...ttt ettt et ettt ettt e sttt e st e st e ebee s
5. Cases Not Included in the MLRC StUAY ........oiiiiiiiieie ettt ettt e eee

B. PRE-2018 TRIALS NOT PREVIOUSLY REPORTED
HOFNE V. WTVR, LLC ..o ettt
Tharp v. Mediat GENETAL INC...............cc.ocoueiiiiieiieei ettt ettt e ettt e e st e e ateesabeesnseensbeannaeees

C.NEW DEVELOPMENTS IN PREVIOUSLY REPORTED TRIALS ......cccoooiiiiiiiiniiniciceeneenceieeee
IV. TRIALS AND DAMAGES TABLES AND ANALYSIS
A. CASES AND TRIALS

Table 1: Number and Results 0f All CaSES .......ccueruiriiriririieiieiertee ettt st nee
Table 2: Defense Wins by Included CIaimS..........coeoviiiiieiiiiiiie ettt eve e eaesaeseee e e seeseesseenneens
Table 3: Defense Wins by Trier OF FACt........ccooiiiiiiiiieeee et
Table 4: Defense Wins by FOTTUM ........ccooiiiiiieee ettt et nae e ens
Table 5: Defense Wins by Plaintiff Status ........cc.coiriiiiiriiiiiiiecceeccreeese et
Table 6: Defense Wins by Legal Standard.............coecuiiiiieiiiiieiie ettt e e veesveesaeesbeeennee s
Table 7A: Defense Wins by Medium — Print & INLEINEt ........cceeviiiieiiiiiiiieiieciieeee e
Table 7B: Defense Wins by Medium — Audio-Visual Media........ccccoirererieiieniininininenieeeeciencseneeeeeeeene

B. INITIAL AWARDS

Table 8A: Initial AWards — ALl AWATAS .......cccveriiriieiieieee ettt ettt et ettt e e tesnaesneesneesseesseeseeneeens
Table 8B: Initial awards — JUIY AWATAS.........cccueoiiriiniiinieete ettt ettt

ii

15

32



Table 8C: Initial awards — BENCh AWAIdS........cccuuvviiiiiiiiiiiieeee et e e e e e e e e e e e enraareeeees 66

Table 9A: Range of Initial AWards — ALl AWATS .......c.eoueiiiiiiiee et 68
Table 9B: Range of Initial AWards — JUIY AWATAS.........ccceeieiieriieniieieeteeiesteie et sae st se e eeeseeesseenseensens 69
Table 9C: Range of Initial Awards — BEnch AWArdS .........cceiieriieiiieiiiiieeierieie ettt ee e esaessaesees 69
Table 10A: Initial Award Components — Compensatory and Punitive Damages...........c.cceveereererenienienieneennen. 70
Table 10B: Initial Award Components — Ratio of Punitive to Compensatory Damages...........cccccceveevvereeneennen. 72
Table 10C: Award Components — Jury Awards — Compensatory and Punitive Damages ..............ccceceveeneenen. 74
Table 10D: Award Components — Bench Awards — Compensatory and Punitive Damages...........c...cccecverveennen. 74

C. POST-VERDICT MOTIONS

Table 11A: Post Verdict Motions — Defendants’ Motions After Plaintiff Verdicts ........c..cocecevevinincncnienene. 75
Table 11B: Post-Verdict Motions — Plaintiffs’ Motions After Defense Verdicts..........ccocevveeeievenenencncnenneene. 76
D. APPELLATE RESULTS
Table 12A: Appeals From Verdicts — Defendants’ APPEals .......cccovecveeiieierienieiieie et seee e nees 77
Table 12B: Appeals from Verdicts — Plaintiffs’ Appeals From Defense Verdicts ..........cocceveeveevienenenenceieneenne. 78
Table 12C: Appeals — Plaintiffs’ Appeals of Defense Post-Verdict MOtions..........cccueeeereerieneesieeieeieeieseeeen 79
Table 13A: Final Awards — Appeals of All AWArdS..........ooioiiiiiiii et 80
Table 13B: Final Awards — Appeals of JUIy AWards ........cccooiiiiiiiiiiieeeeee e 81
Table 13C: Final Awards — Appeals of Bench AWards...........ccoovveviiiiiiiinieciesieeiceie et 81
Table 14: Initial and Final Awards by Included Claims ..........cccocvevuieiiiiieienieieeie et srae s 82
Table 15: Initial, Punitive and Final Awards by FOrUm ...........coooiiiiiiiiiiee e 84
Table 16: Initial, Punitive and Final Awards by Plaintiff Status ...........cccoooeiiiiiiiiiii e 86
Table 17: Initial, Punitive and Final Awards by Meditm ..........ccoocieiiiiiiiiiieieee e 88
E. SETTLEMENTS.......oiiiiiii ettt ettt ettt ettt b e ettt et et et st st enesaeneenens 89

F. FINAL RESULTS IN ALL TRIALS

Table 18A: End Result of All Trials at Conclusion of All Proceedings ...........ccceevveeevriieieeneenieenieeieeereeeesveenens 91
Figure 1: Net End Result of all Trials.......c.oooiiiieiieiieeeese ettt e s eees 91
Table 18B: Detailed End Result of All Trials at Conclusion of All Proceedings..........ccccceveerieneenirnienienieenen. 93

G. RESULTS BY CIRCUIT AND STATE

Table 19: Results by Circuit — Defense Success Rate at Trial, Post-Verdict Motions and Appeals.................... 926
Table 20: Results by Circuit — Initial and Final Awards: 1980-2024 ...........cccveiieerieciiiiieiieeeeie e 98
Table 21: Results by State — Defense Success Rate at Trial, Post-Verdict Motions and Appeals............ccccuc..... 99
Table 22: Results by State — Initial and Final Awards: 1980-2024 ...........cccoovieiieirieciiiieiieeeeie et sree s 102
V. APPENDIXES
A. TOP TEN VERDICTS ...ttt sttt ettt e ettt et b e st e st et et et e eb e et e ebeeseeneensenteseeebesaeeneeneenean 105
TOP TEN VERDICTS IN CONSTANT DOLLARS........cctiteteieieieeteeeet ettt ettt eseesaese e s ese e asaessenses 114
B. TOP TEN FINAL AWARDS ...ttt sttt st ea et et e st be e bt eb e ese e s et et eabesbesbeeneeneeneens 115
TOP TEN FINAL AWARDS IN CONSTANT DOLLARS .....oootiiiiiitieieteieieieie ettt saeaenees 118
C. METHODOLOGY ...ttt ettt et ettt a et e e e te s 4 e et e sb e eh e ea e em e e besb e beebeeseeseentent et eabesbeebeeneeneeneens 119



I. INTRODUCTION

This 2025 MLRC Report on Trials and Damages (the “Report”)! updates MLRC’s long-standing
study quantifying the results of trials against media defendants, including libel, privacy and
related claims (the “Study”’). Our database now contains information on 665 cases from 1980
through 2024.

New in 2025

This is the first update of MLRC’s Study since 2018, which at that time had included trials
through the end of 2017. Here, we report on 11 new trials plus 2 trials from prior years that were
recently discovered and added to the Study. See Section I1I.A. & B., infra, pp. 10 & 51. Of the
trials from the past seven years, plaintiffs prevailed in six (6) of the trials, and the defendants
won in the other five (5).

Among the new trials is Mann v. Steyn and Simberg, Case No. 2012 CA 008263 B (D.C. Super.,
February 8, 2024), the conclusion of a decade-old case involving allegations that noted climate
scientist Michael Mann manipulated his climate change findings. The trial resulted in a highly
unusual split verdict, awarding compensatory damages of just one dollar ($1) against each of the
co-defendants, but awarding $1,000 in punitive damages against Rand Simberg, and a very
disproportionate $1,000,000 against the other defendant, Mark Steyn. This turns out to be the
third-highest punitive-to-compensatory damages ratio in the history of the MLRC Study, whether
you calculate the combined award of 500,500 to 1 or just the award against Steyn of 1,000,000 to
1. We try to make sense of the trial result in Section I11.A.2, infra, p. 38, and update our highest
punitive-to-compensatory award ratios in Section IV, Table 10B. Just prior to the finalization of
this Report, the trial judge granted Steyn’s motion for remittitur, and reduced the punitive
damages award against him to $5,000.?

Also included in this Report are details of the well-publicized trial in a case brought by former
Alaska Governor, Sarah Palin against the New York Times over an editorial that linked Palin to
the shooting of former Congresswoman Gabby Giffords. Palin v. New York Times, Case No. 17-
cv-485 (S.D.N.Y. Feb 14, 2022). See Section I11.A.1, infra, p. 21. The trial court’s unusual
rulings in that case led, in part, to two reversals by the Second Circuit, including the overturning
of a directed verdict in favor of The Times that was granted while the jury was still deliberating.
That caused some jurors to receive push notifications on their phones about the decision prior to
their defense verdict. (The jury had been allowed by the trial judge to render a verdict for the
purposes of appeal). As of the time of this publication, the case is scheduled for retrial in April
2025.

Prior periodic updates to our Study will be referred to as the “2018 Report,” “2016 Report,” and so
forth.

2 This reduction does not alter the aforementioned statistics from this Report, which examine only the
jury determination, or “Initial Award,” but the judge’s decision to reduce the award is incorporated
into our results of post-trial motions. See Table 11A, infra, p. 75. Still pending appeal, the Mann case
is not incorporated into those tables analyzing “Final Awards.”



This Report also covers a trial in a defamation case brought by the rap music performer, Cardi B,
Almanzar v. Kebe, V-19-cv-01301 (N.D. Ga. January 25, 2022), Section I11.A.2, infra, p. 35; and
a very recent trial in an invasion of privacy case brought by the secret children of a notorious
fertility doctor whose identities were inadvertently disclosed in a Netflix documentary. Kennard
v. Netflix, Inc., Case No. 1:22-cv-01281 (S.D. Ind., December 6, 2024), Section I11.A.2, infra, p.
42 (our first trial involving a streaming service).

Three of the new trials involve internet publications, including the Mann case, involving
publications on a think tank’s blog and the National Review’s website; and the Almanzar case,
involving a YouTuber. We also categorize a trial involving The Oklahoman newspaper, Sapulpa
v. Gannett Co., Inc., Case No. 2012 CA 008263 B (Okla. Dist., Muskogee County, February 5,
2024), to be an internet publication since the story at issue, misidentifying which member of a
two-person broadcast team had used the n-word on a hot-mic, had only appeared briefly on the
newspaper’s website and never appeared in print.® This increases the number of internet trials
that meet our criteria for inclusion® in the MLRC Study to eight (8). Interestingly, a plurality of
the new trials from the past seven years involved newspapers (4), and the defendants prevailed at
trial in all four cases, though as previously noted, the Second Circuit reversed the directed
verdict in the Palin case.

These trials, and others, have been added to MLRC’s 45 years of trial data, and are included in
revised analysis and tables within this Report.

Our small subcategory of internet awards (which includes the 2016 $140 million mega-award in
the Gawker trial involving Hulk Hogan) have tended to run higher than other recent awards in
trials involving print or audio-visual media. See Table 17. The Sapulpa trial’s $25 million dollar
jury award gives it the — perhaps dubious — distinction of eking out a spot on our Top 10 list of
highest initial jury awards of all time, debuting at #10, and edging out a year 2000 trial that had
awarded a professional hockey player $24.5 million for the use of his nickname, “Tony Twist,”
in comic books and related entertainment properties. See Doe v. TCI Cablevision (I), No. 972-
09415 (Mo. Cir. Ct. St. Louis Oct. 31, 2000). However, in inflation-adjusted dollars, the Sapulpa
award would only rank as the 18™ highest verdict of all time. Our Top 10 lists of highest initial
and final awards, both nominal and inflation adjusted, can be found in Appendices A & B.

®  This defendant could be classified in our subcategory for Print-Newspapers because the story was
being prepared by a newspaper reporter for print and was pulled prior to it being featured in the
newspaper. But increasingly, newspapers are being converted to online-only publications, and such
publications may have different characteristics than traditional print newspapers. In future updates, we
may need to create Internet subcategories for online-only newspapers, magazines, and the like, or we
may revert to the view that print publications and their online equivalents don’t merit independent
categories.

* As stated in Appendix C, “We have sought to include trials involving internet defendants only where
the person or entity sued is a professional in the presentation of the material at issue, and where the
defendant is at least attempting to receive a significant amount of revenue from its content. Hard and
fast definitions of these entities and people are harder to draw in the internet context and other forms
of emerging media; MLRC will review and update these definitions in future reports, as necessary.”
See also n.5 for a further explanation of trials chosen for inclusion in this update.



As part of our longstanding policy of excluding default judgments from the results tabulated in
our Study, two (2) defaults in cases brought by the families of the shooting victims at Sandy
Hook against Alex Jones, are noted, see Section I11.A.4, infra, p. 47 & Table 1, but the massive
jury awards, totaling over a billion dollars, are not averaged into our trial statistics and data
quantifying damages.> Defaults were entered against Mr. Jones for repeatedly failing to comply
with his discovery obligations, resulting in trials solely on the issue of damages.

A Sharp Decline in Trials and a Citation by a Supreme Court Justice

In MLRC’s last report on trials and damages in 2018, we noted a sharp decline in the number of
trials since earlier decades, and that trend has continued into the 2020s. There was an average of
27 trials per year in the 1980s. In the 1990s, this dropped to an average of 19 per year. From
2000 to 2009, there were roughly 12 per year. In the 2018 Report, we noted that there had been
roughly 6 trials per year from 2010 to 2017. Media trials have been in even further decline since
2018, as there have only been 11 new trials, approximately 1.5 trials per year during the past
seven years.

Since our 2018 Report, our observations about the decline in media trials garnered the attention
of Supreme Court Justice Neil Gorsuch, which gives us cause to digress into subject matter a bit
outside the usual scope of this Report. In Justice Gorsuch’s dissent from the denial of certiorari
in Berisha v. Lawson, 141 S. Ct. 2424 (July 2, 2021), he cited to our findings of fewer media
trials in support of his argument that the Court should revisit the actual malice standard ushered
in by the Court’s landmark 1964 decision in N.Y. Times v. Sullivan. Justice Gorsuch interpreted
the reduction in trials as evidence that the actual malice standard, over time, made it too difficult
for plaintiffs to win a jury trial or to sue the media at all. To advance his argument, Gorsuch cited
to a law review article which blurred the line between a reduction in trials against the media and
a reduction in cases litigated against the media. The author of that article, Prof. David A, Logan,
theorized that plaintiffs’ cases against the media were now rarely being litigated because the
actual malice standard had become a “near immunity from liability.”® Gorsuch adopted this line

> The Jones cases raise further issues about what categories of media should even be included in our

Study. Among other things, the MLRC Study only includes trials in lawsuits against the media, as best
we can define it. See Appendix C, p. 119, for criteria for inclusion. But in an age of conspiracy
theorists, YouTubers, influencers and podcasting, our existing standards for inclusion do not always
provide easy answers for who should be deemed “media” in an environment where an individual can
publish widely and create a sustainable business model. For the purposes of this year’s update, we
include: Pozner v. Fetzer (Wisc. Cir. Ct., Dane County, October 15, 2019), see infra, p. 41, involving
conspiracy theorist James Fetzer, who edited and wrote parts of the book, “Nobody Died at Sandy
Hook.” As noted in the text, we also include the well-publicized trial in AlImanzar v. Kebe, see infra, p.
35, involving celebrity gossip YouTuber, Tasha K and her false allegations against the music
performer, Cardi B. We include these individuals who published/streamed their remarks as part of a
significant business venture, and not merely as commentary as an individual. For examples of the
latter, significant and well-publicized trials from the past 7 years involving celebrities, politicians and
other non-media defendants, including cases involving Johnny Depp and Amber Heard, Donald
Trump, Roy Moore, Rudy Guiliani and Elon Musk, are not included in our Study but are briefly noted
in Section I1I.A.5, infra, p. 49.

® Logan, Rescuing Our Democracy by Rethinking New York Times v. Sullivan, 81 Ohio St. L. J. 759,



of reasoning, stating: “over time the actual malice standard has evolved from a high bar to
recovery into an effective immunity from liability.”” However, there was scant evidence for their
hypothesis.

In a 2022 White Paper,2 MLRC comprehensively responded to a wide range of arguments raised
by Justice Gorsuch (as well as reasoning proffered by Justice Clarence Thomas) for reexamining
and potentially overturning the actual malice standard, including his argument that the reduction
in trials helped demonstrate that the actual malice standard had evolved into immunity from
liability for the media.® In that paper, we demonstrated that media trials are declining at about the
same rate as trials in all civil cases, a phenomenon that has been widely observed by academics,
in which parties have increasingly settled civil litigation prior to trial, to inter alia, avoid the risk
and expense of a trial.’° Further, we noted that in MLRC’s trial data, both actual malice and non-
actual malice media trials have declined at roughly the same rate, which also calls into question
the hypothesis that the actual malice standard has been driving the decline in trials.t
Additionally, the paper showed that since the Supreme Court’s 1964 decision, the prevalence of
libel litigation against the media has had periods of spikes and declines that are inconsistent with
a theory of a steady decline causally related to Times v. Sullivan.'? Indeed, there was evidence of
a surge in libel litigation in the latter part of the 2010s decade, at the same time Sullivan critics
were claiming its actual malice standard was making libel litigation rare.'?

The Media Settles Cases to Avoid the Risk of Enormous Jury Awards

In the MLRC White Paper, we explored a number of reasons cited by experts for the overall
decline in civil trials, including the increasing expense of trials, the greater emphasis on
alternative dispute resolution, the increasing role of judges in facilitating settlement, and the
higher burdens placed on plaintiffs to meet plausibility pleading standards and to survive
summary judgment.'* But among the observations that perhaps most ring true with media

778, 808-10 (2020) (citing MLRC 2018 Report on Trials and Damages (“MLRC 2018 Report™)). The
article claimed that “that as an empirical matter, libel actions against media defendants are rarely
litigated, and even more rarely do they ultimately yield substantial payouts.”

7 See 141 S. Ct. 2424, 2428 (July 2, 2021) (revised July 29, 2021).

8 MLRC, New York Times v. Sullivan: The Case for Preserving An Essential Precedent (Media Law
Resource Center 2022) (the “MLRC White Paper”).

® Michael Norwick, Chapter 3: The Empirical Reality of Contemporary Libel Litigation, in the MLRC
White Paper.

19 Norwick, supra, at 100-08.
1 1d. at 104-05.
2 1d. at 115-109.
13 1d. at 117-19.
4 1d. at 105-07.
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lawyers is that risk-averse corporate defendants settle to avoid the uncertainty of jury awards,
and in particular, avoid huge punitive damages awards.®

As this Report was being written, in mid-January 2025, CNN settled a libel suit brought by a
U.S. Navy veteran who claimed he had been defamed by a report on The Lead with Jake Tapper
that described Afghans, who had been desperate to leave their country following the U.S military
withdrawal from Afghanistan in 2021, as being “exploited” and charged “exorbitant” fees for
assistance leaving the country. The plaintiff, Zachary Young, worked as a security consultant
helping corporations and charities extract people from the country as the Taliban took control.
When the CNN segment began focusing on Young, it displayed his name and photo next to a
chyron stating that evacuees faced a perilous “black market.” After a two-week trial in the case,
Young v. Cable News Network, Inc., 22-cv-80527 (S.D. Fla. 2025),¢ the jury awarded $5 million
in compensatory damages. Just before a separate trial on punitive damages was to begin, the
parties entered into an undisclosed settlement. Afterwards, the foreperson of the six-member jury
told Variety magazine that she would have awarded up to $100 million, stating that the public
was “fed up with fake news and partial truths.”

In 2023, Fox News paid the extraordinary sum of $787.5 million to settle a suit brought by
Dominion Voting Systems over false accusations that Dominion rigged the 2020 election and
manipulated the vote count. Those false statements were made by on-air guests, including Trump
attorneys Rudy Giuliani and Sidney Powell, and MyPillow CEO, Mike Lindell, and allegedly
endorsed by Fox News hosts, Maria Bartiromo, Tucker Carlson, Lou Dobbs, Sean Hannity, and
others. Internal communications from within Fox News, obtained during discovery, reportedly
showed that executives and hosts were aware that the accusations were false. This is the largest
settlement by a media company that we are aware, dwarfing the prior highest-known settlement
made by ABC News in the so-called “Pink Slime” case. Beef Products, Inc. v. ABC, Inc. (S.D.
Cir.) (based on reporting, settling for at least $177 million in 2017, three weeks into a trial
scheduled to last eight weeks).’

In our 2018 Report, we discussed the 2016 verdict in the Hulk Hogan invasion of privacy trial
against Gawker for $140 million, which led to that online media company’s bankruptcy and
dissolution. Bollea v. Gawker Media, LLC, 12-012447-ClI (Fla. Cir. Ct., Pinellas County, March
21, 2016). In bankruptcy, Gawker’s assets were liquidated, and its website was shut down; the
plaintiff ended up receiving $31 million in a settlement approved by the bankruptcy court.

Media defendants settle cases for many reasons, but one reason is to avoid the existential threat
of a company-killing massive award. And as recent experience shows, in some cases media
companies are willing to pay a high price tag to avoid the risk of even larger awards. In many

5 1d. at 107.

6 This 2025 trial result will not be tabulated in this update, which endeavors to analyze complete years,
here 2018 through 2024.

" The MLRC Trial Study only tracks post-verdict settlements, see Section IV.E, infra, p. 89, and the
terms of most these agreements are confidential.



ways, as we report in the MLRC White Paper, “settlements are the new trials;”'® it’s just that in
the case of most settlements, the public does not know the outcome. For those cases that do
proceed to a trial verdict, we analyze and quantify the outcomes in Sections I, 11l and 1V, infra.

Overstated And Misinterpreted Appellate Statistics

Justice Gorsuch also cited to statistics from the 2018 Report showing that media defendants, in
post-trial appeals from plaintiffs’ verdicts, are often successful in having awards reduced or
eliminated on appeal, though he initially used a misreading of one of our tables from Prof.
Logan’s article that had overstated the frequency that recent trial awards to plaintiffs were upheld
on appeal.’ In the original July 2, 2021 version of Justice Gorsuch’s dissent, he wrote that “it
appears just 1 of every 10 jury awards now survives appeal,” which was referring to the 2010-17
time frame, implying that plaintiffs were losing on appeal more than in the past. But at the time,
there had only been 6 completed appeals, and awards had been affirmed in 2 of those cases. To
Justice Gorsuch’s credit, after MLRC wrote to him about the error, he corrected that statistic to
“1 of every 3.” That lines up almost exactly with what was then the rate of awards being
affirmed on appeal since 1980: 33.0 percent.?°

Media defendants do enjoy a high level of success on appeal, but as we explore in depth in the
MLRC White Paper, this is not solely because of the actual malice standard, but includes the
broader array of available speech-protective defenses, unrelated to Times v. Sullivan.2

The decade-by-decade figures for success on appeal of awards never lined up with the picture

Logan and Gorsuch were trying to paint of diminishing plaintiff success over time. In the 1980s,
32.3 percent of awards were affirmed on appeal; in the 1990s, that figure dipped to 30.2 percent
of awards being upheld; but then fortunes for plaintiffs improved in the 2000s, with 42.9 percent
of awards being affirmed.?? Whatever could be read into the results of just 6 appeals from 2010-

8 MLRC White Paper, p.6.

9 The oversight was that the ratio given for awards affirmed on appeal (MLRC 2018 Report, p.47, Table
12A) was divided by all awards that survived post-trial motions, including cases that settled, were not
appealed, or were still pending at the time of our 2018 Report. See Logan, supra, at 809-10,
erroneously citing MLRC data as showing that plaintiffs have a success rate on appeal of damage
awards of 9.5%, when the actual rate of success on appeal at the time our report was published was
33.3%. The error by Logan, and Justice Gorsuch’s initial reliance on that mistake, was noted in a
recent article appearing the New York Times Magazine. See David Enrich, Can the Media’s Right to
Pursue the Powerful Survive Trump’s Second Term?, N.Y. Times Mag., March 9, 2025, at 37 (adapted
from the author’s book, David Enrich, Murder the Truth 191 (Mariner Books 2025)). A revised
version of Table 12A is included in this report, infra Section 1V, p. 77, which incorporates appeals
completed since the 2018 report, and for clarity, adds columns for Completed Appeals and Success on
Appeal.

20 As of this 2025 Report, that figure is slightly higher, 33.9 percent. See Table 12A, in which we now
quantify defendants’ success on appeal, which has been 66.1 percent since 1980.

21 1d. at 108-14.
22 See Table 12A, infra, p. 77 (providing the inverse result of defendant success on appeal).


https://www.nytimes.com/2025/03/03/magazine/nyt-sullivan-defamation-press-freedom-ruling.html
https://www.nytimes.com/2025/03/03/magazine/nyt-sullivan-defamation-press-freedom-ruling.html

17, or the longer-term results over 37 years, in which defendants had won on appeal about two-
thirds of the time (which is consistent with 45 years of results), there is no trend toward “media
immunity” as suggested by Justice Gorsuch.

Interestingly, as of this 2025 Report, we now have 12 completed appeals since 2010, and
defendants have only been successful in eliminating or modifying awards in 6 of those cases, or
50 percent. See Table 12A. This may be too small a data set to suggest a trend change, but it
underscores the folly of challenging Constitutional precedent based on the short term rise and fall
of a few appeals. %3

Having acknowledged the metaphorical elephant in the room that is Justice Gorsuch, we move
on to the business at hand.

Il. OTHER HIGHLIGHTS AND TRENDS FROM OUR 2025 REPORT

With only thirteen new cases added to our Study, and only eleven from the past seven years, it is
difficult to draw statistically significant conclusions about the most recent period since our last
update. The details of those individual cases can be found in Section Ill, infra. Instead, we take a
fresh look at our forty-five years of trial data, and compare historical decades to the most recent
fifteen years of trials between 2010 and 2024. In the tables in Section IV, we show the data from
both this recent fifteen-year period, as well as the partially overlapping period since our 2018
Report (2018-24), but we restrict most of our analysis to the period since 2010, from which we
have a pool of 60 trials to draw from. Below, we summarize some of the highlights from the
newly revised tables.

Historically Plaintiffs Prevail at Trial More Often Than Defendants

Since 2010, a defense verdict was reached in 25 out of 58 (43.1 percent) trials (not including
hung juries), which is similar to the 45-year average in this study, 41.6 percent. See Table 1.
Only in the period between 2000 and 2009 did defendant victories slightly edge out those of the
plaintiffs, with defendants prevailing in 62 of 119 trials (52.1 percent). Id.

% \We recognize that our decision to include trials (and subsequent appeals) in this update with media
defendants that sit on the border between professional and amateur publishers may contribute towards
this data point reflecting higher plaintiff success in the most recent periods. See n.5, supra, about the
decision to include trials involving a conspiracy theorist who wrote the book, “Nobody Died at Sandy
Hook,” (see Pozner v. Fetzer, infra, Section I11.A.2, at p. 41, $450,000 award aff’d on appeal) and a
popular YouTuber who defamed a pop star. See Almanzar, at p. 35 ($3.9 million award aff’d on
appeal). But these trials, along with the Alex Jones litigation, and the $787 million Fox News
settlement with Dominion Voting Systems, to name a few recent examples, at least anecdotally
counter Justice Gorsuch’s argument “that publishing without investigation, fact-checking, or editing
has become the optimal legal strategy.” Berisha, at 141 S. Ct. 2424, 2428.



Over the Past 25 Years, Defendants Have Prevailed More Often in State Court, But State
Court Awards Have Been Higher

Over the past 45 years, defendants only fared slightly better in federal court, winning 43.6
percent of trials in federal court and 41.0 percent of state court trials. See Table 4. But starting in
2000, we began observing shifts in success rates. From 2000-09, defendants prevailed in just
over half the trials in state court and 61.1 percent of the federal court cases. But since 2010,
while the defense success rate in state court stayed about the same (50.0 percent), success in
federal court dropped well below the historical average to 27.8 percent.

Some of this variability of success rate in federal court over the past 25 years may be explained
by the relatively small number of trials in federal court, only 18 trials from 2000 to 2009, and
another 18 since 2010. If you look at the defense win rate for the entire 25-year period, where
defendants prevailed in 16 out of 36 federal court trials (44.4 percent) you see a success rate very
similar to historical averages. By contrast, over the past 25 years, there have been a total of 141
state court trials, of which defendants prevailed in 71 (50.4 percent), higher than historical
averages. One could argue for placing more weight on these 25-year success rates as more
accurately reflecting the trend of defendants having only a slight edge in state court versus the
larger edge reflected in the most recent 15-years.

Since 2010, median initial awards have been about the same in federal and state court,
approximately $1 million. But final awards — those positive awards still remaining after all
motions and appeals — are much lower in federal court: $392,500 (based on 8 awards) versus $1
million in state court (based on 13 awards, and reflecting no decrease from initial awards). See
Table 15, also showing higher recent average awards, but those awards are skewed by the $140
million award in the Gawker case.

Defendants Win More Often in Actual Malice Cases, But Not as Frequently as in the Past

Over 45 years, defendants have done better in cases tried under the actual malice standard,
winning 44.2 percent of those verdicts, while only winning 36.6 percent of cases tried under the
negligence standard. In trials since 2010, defendants have still had a slight edge in actual malice
cases, but not as pronounced as in past years, with defendants prevailing in 13 of 28 (46.4
percent) actual malice cases, and 9 of 21 (42.9 percent) negligence cases. See Table 6. But a
more significant factor seemed to be the type of actual malice plaintiff in the case. Public official
trials resulted in more defense victories over the past 15 years (7 of 11, or 63.6 percent) than
their counterpart public figure trials (6 of 15, or 40 percent), as well as private figure trials (9 of
24, or 37.5 percent). See Table 5. Splitting the actual malice trials into the two categories results
in a smaller sample of trials, so time will tell if the public official/figure distinction is a real trend
or a statistical anomaly.

Median Jury Awards Have Increased Five-Fold Since the 1980s

In the 1980s, the median jury award was $200,000, but since 2010, that figure has increased to
just over a million dollars. See Table 8B. Inflation likely accounts for some, but not all, of the



increase.?* Our tables in Section IV, also provide average awards, but these awards are skewed
by two mega-awards, one in the 1990s totaling $223 million, and the award in the Hulk Hogan
case in 2016 of $140 million. See Tables 8A, 8B, and 8C, covering jury awards, bench awards
and combined awards. Since 2010, the majority of awards (57.6 percent) have been over a
million dollars, where in prior decades, only a minority of awards reached the million-dollar
threshold: 1980s (24.2 percent), 1990s (32.1 percent) and 2000s (38.6 percent). See Table 8A.

Over the Years, Plaintiffs Have Not Done Well on Appeal

As noted in Section I, supra, p.6, since 1980, defendants have been successful at reversing or
modifying awards on appeal in about two-thirds of completed appeals, though plaintiffs have
done better in recent years. See also Table 12A, infra. Plaintiffs have also struggled to prevail in
their appeals of defense verdicts, winning reversal of only 24 of 116 (20.7 percent) appeals over
the long term, and in only 2 of 13 (15.4 percent) appeals since 2010. Similarly, since 1980,
plaintiffs have only been successful in reversing a trial court’s grant of judgment notwithstanding
the verdict in 8 of 34 (25.3 percent) of appeals. See Table 12C, supra.

Parties Are Increasingly Settling Cases After Trial

In Section I, supra, p. 4, we discussed the increase in settlements, mostly in the pre-trial context
looked at in other studies. This Report documents the increase in post-trial settlements. First, as
noted in Section IV.E., since 2010, post-trial settlements have occurred in 30 percent of trials.
This is a sharp increase from decades past: 7.5 percent of trial settled in the 1980s, 17.7 percent
in the 1990s and 18.5 percent in the 2000s. See Section IV.E., infra, 89. As we show in our final
results of all trials, after post-trial motions and appeals, while plaintiffs are winning cases that go
to trial at about the same rate over time — about 23-26 percent of the time — defendants have been
winning less and settling more. See Table 18A, showing defense wins dropping from 62.4
percent in the 1980s, to around 52 percent in the 1990s and 2000s, to just 40 percent since 2010,
while post-trial settlements largely made up the difference. See also Table 12A, showing the
correlated increase in post-trial settlements occurring prior to appeal.

4 Prices have increased about 2 1/3 times, if you calculate inflation from the mid-point in the 1980s to
the mid-point in the most recent 15-year period being studied, 2017. Between the beginning of 1980
and the end of 2024, prices have increased four-fold. See U.S. Bureau of Labor Statistics, CPI Inflation
Calculator at https://www.bls.gov/data/inflation_calculator.htm
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I1l. MLRC 2025 REPORT ON TRIALS AND DAMAGES
A. THE 2018-2024 TRIALS

1. Defense Verdicts (5) (listed in alphabetical order)

Gaudette v. Mainely Media
Docket No. Yor-22-93 (Me. Sup. Ct., March 30, 2022). jury verdict.

Claims: Libel, False Light Post-Trial Motions: None.

and Loss of Consortium Appeal: Affirmed by Maine Supreme Court,

Plaintiff Type: Public Official 2023 ME 36 (July 6, 2023).

Legal Standard: Actual Malice Defendants” Counsel: Cynthia Counts,

Defendant Type: Print-Newspaper Fisher Broyles, Atlanta, GA.

Trier of Fact: Jury Plaintiffs” Counsel: Gene Libby, Libby
O’Brien Kingsley & Champion, LLC,

Result: Verdict for Defendant Kennebunk, ME

Summary:?°

At issue in the case: A six-week series of 29 investigative news reports published in the
Biddeford-Saco-Old Orchard Beach Courier about the Biddeford Police Department’s and
Attorney General’s handling of sexual assault charges dating back to the 1970s. The civil trial
focused on just two of those stories that pertained to allegations against former Biddeford Police
Captain Norman Gaudette.

Background

In 2015, former police Captain Norman Gaudette sued Mainely Media and the journalists who
spearheaded the investigation — Molly Lovell-Keely and Ben Meiklejohn — after the Biddeford-
Saco-Old Orchard Beach Courier published a series of stories documenting an early 1990s
criminal investigation by the Maine Attorney General, which had been kept secret from the
general public for over thirty years. Lovell-Keely was the managing editor of the Courier.
Meiklejohn was the lead reporter.

Allegations that Gaudette sexually abused teenage boys in the late 1970s and 1980s first surfaced
in 1990. At that time, the Maine Attorney General’s Office assigned Detective Michael Pulire to

2> Summary written by Cynthia Counts, Fisher Broyles, Atlanta, GA.
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serve as lead investigator into allegations that Gaudette, then Chief of Detectives at Biddeford
Police Department, had sexually abused several adolescent boys.

Although at least five young men (four of whom were in their late teens or early twenties) were
initially reluctant to talk to law enforcement, Detective Pulire, along with two other Biddeford
detectives, ultimately obtained and transcribed official statements from them. A grand jury
investigation led by the state Attorney General followed, but no indictments were issued. Because
there was never a conviction, the records remain sealed. Gaudette, who had been suspended,
returned to active duty. He publicly maintained he had been exonerated.

Decades later, in 2015, a Biddeford man claimed in a social media post that when he was in high
school, he had been sexually assaulted by a different Biddeford police officer. After that post,
others came forward, including several men who accused Gaudette of sexually abusing them
when they were teenagers. The weekly Courier, which was owned by Mainely Media, began
looking into the allegations.

During an over month-long investigation, the journalists uncovered and interviewed numerous
sources familiar with the allegations against Gaudette and other officers. Reporters Lovell-Keely
and Meiklejohn investigated the claims, contacting alleged victims, family members, Gaudette
and his attorney, state Attorney General investigators, and current and former Biddeford officers.

Getting sources to talk was not easy. The newspaper decided to publish the news articles only
after the journalists were able to obtain “on the record” interviews with two of Gaudette’s victims.
(Although both men were identified by their names in the articles and at trial, they were identified
in the Appellate decision as “R.K. and L.O.”). In the following months, Lovell-Keely and
Meiklejohn convinced more sources to give on the record accounts of the past scandal and an
apparent orchestrated cover-up by those in power.

The Courier published its findings over six weeks in a series of 29 news reports, detailing
allegations by several different men against Gaudette and another Biddeford Police Officer. In
June 2015, Gaudette and his wife filed a complaint for defamation, false light, and loss of
consortium, specifically alleging the articles had portrayed Gaudette as “a sexual predator who
has evaded justice.”

Following discovery, a summary judgment order was entered finding that most of the statements
at issue in the complaint were either substantially true or opinions. The court also ruled that
Gaudette was either a public official or limited purpose public figure required to show actual
malice. But the court held that there was a question of fact as to whether Defendants acted with
actual malice with regard to two articles — both dated April 9, 2015 — that detailed allegations of
abuse by two accusers.

The case proceeded to trial on those two articles in the Spring of 2022.

11



The Trial / Basis for the Appeal

Prior to trial, the presiding judge, Judge Mulhern, ruled that the parties could not introduce any
evidence relating to other alleged victims or information about the prior investigation of Gaudette,
to the extent that information was not known to the reporters during their reporting. That ruling
prevented the plaintiffs from cherry-picking evidence from the Attorney General’s investigation.
But it also prevented the defense from attempting to prove substantial truth through evidence that
several other people had made similar accusations against Gaudette.

Judge Mulhern also ruled that testimony about the grand jury investigation was admissible only if
it was known to the reporters prior to April 9, 2015. This ruling permitted the plaintiffs to
introduce evidence that published reports from the 1990s reported that Gaudette’s attorney, Gene
Libby, had told the newspaper that Gaudette had been allowed to return to his position on the
police force, had been “cleared of all charges,” and had been “exonerated” by a grand jury, while
still excluding evidence about what actually happened in the past investigations. Despite allowing
Gaudette’s 30-year narrative of his alleged exoneration, the trial court ruled Defendants could not
call the Gaudettes’ lead attorney or the lead investigator, Detective Pulire, to testify since neither
had spoken to the reporters about the past — unless the parties “opened the door” to such evidence
during the trial.

Seeking to establish falsity and the reporter’s alleged journalistic failures, the Gaudettes both
testified. Their other witnesses were their daughter, journalism expert Tony Lame, other
Biddeford police officers, and Biddeford’s Police Chief. The Gaudettes also called the journalist
defendants to testify at the beginning and end of their case.

Throughout plaintiffs’ case, which lasted nearly two weeks, the defense team objected that lead
counsel for the Gaudettes, Gene Libby, who also was Gaudette’s personal attorney during the
1990s, was testifying via his questions and commentary. For example, he challenged the
journalist for not contacting him — personally — during their investigation and asking, “Was there
anybody else in the entire universe who knew more about this case than me?” A defense objection
to this question was sustained and it was rephrased as “wouldn’t | be an obvious source, Mr.
Meiklejohn?” Defendants did not object to this reformulation but added in an aside “Can we put
an exhibit sticker on Mr. Libby’s head?” The judge struck this remark.

Judge Mulhern continued to enforce his pre-trial orders and the claims about a past exoneration of
Gaudette were a concern to the defense. Finally, near the close of plaintiffs’ case, Judge Mulhern
ruled the parties had “completely opened the door” to testimony about the 1990s investigation
after Gaudette’s counsel cross-examined reporter Lovell-Keely about the recitation of facts in
counsel’s extensive “retraction” demand letter written months after the publication of the two
April 9, 2015 articles. In so ruling, Judge Mulhern allowed the media Defendants to call Detective
Pulire so that the jury could hear directly from him about the specific facts discovered during his
1990 investigation, including his interviews of at least five accusers, perceived improprieties in
the AG’s handling of a grand jury hearing and the relationship between Gaudette’s lawyer Gene
Libby and an Assistant AG that Pulire characterized as “illicit.”
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At the end of direct examination, the following exchange occurred (which formed the basis for the
appeal):

Q: Now, there’s been some testimony that the Attorney General’s investigation
exonerated Norman Gaudette. Did your investigation into Norman Gaudette exonerate
him?

A: It did not.
Q: Why not?

A: There was clear and convincing evidence that Mr. Gaudette was more likely than not
a sexual predator.

Plaintiffs’ counsel vehemently objected and moved to strike the testimony. The trial court refused
in part because the exoneration issue was already clearly before the jury and, as the court further
explained, “This is the investigating detective, and he was asked his opinion on that, and he
responded.” After the Court overruled a motion to strike the testimony, plaintiff’s counsel
conducted a heated cross-examination in which he was able to elicit some favorable testimony
about some limited exculpatory evidence in Gaudette’s favor.

After approximately an hour of deliberations, the jury returned with a unanimous verdict for
Defendants. Responding to a series of questions on a special verdict form, the jury found that
Gaudette had failed to show, by a preponderance of the evidence, that the specific detailed
allegations of sexual abuse against Gaudette were false or that Defendants had placed Gaudette in
a false light. Based on this finding, the jury was directed that they did not have to answer any
questions as to whether the journalists acted with actual malice.

Maine Supreme Court Affirms

On appeal, the Gaudettes raised only one issue: whether Judge Mulhern abused his discretion in
denying plaintiffs’ motion to strike Detective Pulire’s statement — “there was clear and convincing
evidence that [Norman] Gaudette was a sexual predator” — on the grounds that it was highly
inflammatory, prejudicial, and confusing under Rule 403. The Maine Supreme Court held that
there was no abuse of discretion. Gaudette v. Mainely Media, 2023 ME 36 (July 6, 2024).

Five of the Court’s six justices joined in the opinion by Justice Andrew Mead affirming the jury
verdict. A sixth justice, Joseph Jabar, concurred in a separate opinion.

Justice Mead, writing for the majority, explained that “[i]n the unique circumstances of this case,
the trial court could properly determine, in its broad discretion, that the probative value of Pulire’s
testimony about the result of his investigation was not substantially outweighed by the danger of
unfair prejudice arising from the use of the generally inflammatory term ‘sexual predator.””

Justice Mead and his high court colleagues concluded that Pulire’s testimony “explained the
results of the full [attorney general’s] investigation” and that Pulire’s testimony “that the Attorney
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General’s investigation did not exonerate Gaudette was highly probative of issues raised in the
case.” Unlike the cases cited by the Gaudettes where the High Court found reversible error, the
detective here was not injecting an inflammatory characterization of the evidence that was
completely irrelevant or only minimally related to the issues being tried.”

To the contrary, as Justice Mead explained, the Gaudettes used the term in their complaint,
alleging that Mainely Media had falsely depicted Gaudette as a “sexual predator” in the
challenged articles and repeatedly suggested that to the grand jury. Moreover, throughout the trial,
plaintiffs’ counsel quoted articles from the 1990s to insist the Attorney General investigation had
“exonerated” Norman Gaudette of all charges.

“As to Pulire’s references to ‘clear and convincing evidence,” and the standard of ‘more likely
than not’,” Justice Mead concluded, “although these phrases could suggest that Pulire was
conveying a formal evidentiary finding reached by the grand jury or some other entity, we defer
to the broad discretion of the trial judge in deciding to admit the testimony....”

As Justice Mead emphasized, Pulire was subject to cross-examination by plaintiffs’ counsel to
clarify the meaning/limitations of Pulire’s testimony and his lack of recollection regarding details
of his investigation in the early 90s.

In a separate concurrence, Justice Jabar — while agreeing with the majority decision to affirm the
jury verdict — opined that the trial judge erred in allowing Pulire’s testimony and his use of the
term “sexual predator” to stand, calling the phrase “highly inflammatory.” As Justice Jabar
pointed out, evidence can be prejudicial, but it cannot be “unfairly prejudicial” and he thought it
was here. But, he said, the error was not a basis to reverse the jury’s unanimous verdict.

“Gaudette challenges the admission of one statement in the context of a lengthy trial, and we must
consider that context in determining whether the error in admitting the reference to Gaudette as a
‘sexual predator’ was harmless,” he wrote. “Pulire made the challenged statement at the end of his
testimony to explain why he did not consider Gaudette to have been ‘exonerated’ by Pulire’s
investigation.” And, Justice Jabar added, “During twelve days of testimony, the jury heard from
multiple other witnesses that Gaudette had abused children by grooming them for abuse and
escalating his conduct toward them over time.”

Justice Jabar then summarized in three pages some of the trial testimony that supported the jurors’
finding that Gaudette had not proven the allegations against him were false. This included explicit
testimony of witnesses who accused Gaudette of abuse and other testimony by Pulire, including a
report Pulire provided to the Police Chief that contained evidence that was more than sufficient to
fire Gaudette.

Considering that overall context, Justice Jabar concluded, the error was harmless. As he wrote:
Given the extent of the evidence supporting the jury’s findings, and the paucity of
evidence—independent of Gaudette’s and his family members’ testimony—to

suggest that the accusations against Gaudette were false, it is highly probable that
the error in refusing to strike Pulire’s single statement, which Pulire delivered
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only to explain why he did not consider Gaudette to have been ‘exonerated’
through Pulire’s investigation, did not affect the verdict.

Gray v. Sinclair Broadcast Group, Inc.
Case No. 24-C-20-118 (Md. Cir. Ct., Oct. 1, 2021). jury verdict.

Claims: Libel Post-Trial Motions: None.
Plaintiff Type: Public Official Appeal: None.
Legal Standard: Actual Malice Defendants’ Counsel: Chad R. Bowman of

Ballard Spahr LLP, Washington, D.C. and
_ Christopher C. Jeffries and Amy E. Askew of
Trier of Fact: Jury Kramon & Graham, P.A., Baltimore

Result: Verdict for Defendant

Defendant Type: Broadcast-Television

Plaintiffs’ Counsel: F. Joseph Gormley of
FJGormley LLC.

Summary:2

A Baltimore jury returned a defense verdict at the end of a two-week trial against Sinclair
Broadcast Group and its investigative reporter Chris Papst, in a media defamation and false light
invasion of privacy case over a series of broadcast news reports. Freedom & Democracy Public
Charter Schools Northwood Appold Community Academy, Inc. v. Sinclair Broadcast Group,
Inc., Case No. 24-C-20-118 (Md. Cir. Ct. 2021).

The Plaintiffs were Freedom and Democracy Charter Schools Northwood Appold Community
Academy, Inc. (“NACA”) and its executive director, the Reverend Dr. Cecil Gray. They served
as the “operators” of two troubled Baltimore public charter schools. The Baltimore City Board of
School Commissioners shut down one of those schools in January 2019, and the other the
following year. Their defamation action challenged several news reports that were part of
WBFF-TV’s national award-winning “Project Baltimore™ series about the public education
system in Maryland, reports that raised questions about NACA.

The claims survived motions to dismiss and for summary judgment, but steadily narrowed as the
trial progressed. Baltimore City Circuit Court Judge Shannon E. Avery granted a motion to
dismiss all claims by NACA during pre-trial motions, leaving Dr. Gray as the sole plaintiff.
Following the close of Dr. Gray’s case and argument on a defense motion for directed verdict on
eight statements challenged in the Complaint, the Court granted the motion except as to a single
statement—an alleged false implication that Dr. Gray had failed to pay his personal taxes. That
statement alone ultimately went to the jury.

26 Summary by Chad R. Bowman, Maxwell S. Mishkin, and Emmy Parsons, Ballard Spahr, Washington,
D.C.
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Deliberations proceeded for portions of three days, became heated—shouting was audible in the
courtroom and juror notes came at a rapid clip—and appeared close to deadlock. However, on
Friday, October 1 the jury returned its unanimous verdict for Defendants.

Background
Plaintiffs

Dr. Gray, pastor at the Northwood Appold United Methodist Church in Baltimore, founded and
leads NACA, a nonprofit that operated two schools within the Baltimore City Public School
System (“City Schools™): an elementary school, known as “NACA 1,” and a middle-and-high
school, “NACA I1.”

The schools and their leadership became troubled. City Schools officials sent a series of written
warnings and reprimands to NACA and Dr. Gray in 2017 and afterward, citing a failure to
comply with system policies or other deficiencies. In January 2019, the Baltimore City Board of
School Commissioners voted not to renew NACA I’s charter. The vote followed a public
presentation that described NACA I as having “a pattern of Title I noncompliance which places
the entire district’s Title I award at risk” and its operator as having “a history of non-compliance
in meeting district and contractual obligations” and having “violated Human Capital
requirements and the Family Education Rights and Privacy Act.” NACA appealed that decision
to the State Board of Education, which upheld the non-renewal.

The following year, the Board of School Commissioners voted to close NACA 11 as well,
following a public presentation that described the school as “Not Effective” in “Academic
Performance” and “Financial Management / Governance” and that noted its “operator has had a
myriad of issues related to Title I management, Human Capital concerns, and has needed
supplemental funding/loans to meet staffing requirements.”

Project Baltimore

In March 2017, Sinclair Broadcast Group’s Baltimore station WBFF-TV launched an
independent investigative reporting team called “Project Baltimore” to focus on long-term
investigations of major issues facing the Baltimore region and Maryland, with a first look at
education. Project Baltimore in four years has received numerous accolades and awards,
including 21 Emmy awards and national awards from groups like Investigative Reporters &
Editors (IRE). The team has also received formal recognition from the Maryland House of
Delegates and the Maryland State Comptroller for making an outstanding contribution to the
betterment of Maryland’s education systems. Mr. Papst has been the lead reporter for Project
Baltimore since its launch.

From August 2017 through September 2019, WBFF broadcast several news reports about the
NACA schools among its hundreds of investigative reports during this time. Five of these news
reports were later identified in Plaintiffs’ Complaint.

In the first report at issue, broadcast on August 2, 2017, WBFF explained that “a months-long
Project Baltimore investigation has raised serious questions about how NACA 11 is being run and
how students there are graduating.” The other four reports at issue were all broadcast in 2019—
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on May 6, May 8, May 29, and Sept. 2—after City Schools voted to close NACA 1. They
reported on the incongruity of the closure compared with a prestigious grant that NACA had
recently received from the federal Department of Education—an award of $1.5 million, just one
of 17 such merit awards given to charter schools across the country in 2017. The news reports all
raised questions about NACA, and Mr. Papst regularly solicited comment from NACA and

Dr. Gray.

By the end of the trial, only a statement in the May 29, 2019 news report remained at issue. That
report noted that NACA’s related organization, Northwood Appold United Methodist Church,
was three years in arrears in federal taxes and the subject of a federal tax lien, even as NACA
received a significant federal grant. Id. The broadcast included an image of the relevant court
document, but Dr. Gray argued that readers could understand an online version of the news
report as referring to his personal taxes rather than the lien against his church.

Proceedings Prior To Trial

In January 2020—a year after the official vote to close NACA 1, and just days before the official
vote to close NACA II—Dr. Gray and NACA filed their Complaint in Baltimore City Circuit
Court. Defendants moved to dismiss on various grounds, including the fair report privilege. A
motions judge denied the motion without prejudice in May 2020.

The parties then proceeded through discovery. Plaintiffs served written requests but opted not to
depose Mr. Papst or any other WBFF employees. Following the close of discovery, Defendants
moved for summary judgment, principally on the grounds that (1) Plaintiffs could not prove that
the challenged reports were substantially false and (2) Plaintiffs are public officials and they
failed to establish that Defendants published the challenged reports with actual malice fault.
Plaintiffs argued that actual malice could be inferred by clear and convincing evidence from the
news reports themselves.

A different motions judge heard oral argument by remote video conference on the summary
judgment motion in August 2021 and denied that motion in its entirety from the bench. The case
was then set for trial the following month.

Pandemic Trial Issues

In the weeks before a scheduled September 20, 2021 trial date, Defendants filed various motions
in limine, including a motion to bar claims by NACA given that it was asserting a defamation
claim over its functions operating a public school, and therefore acting as an arm of the state.
Baltimore trial co-counsel for Defendants also entered appearances.

However, the logistics for the trial—and, indeed, whether it would proceed on schedule—were
not clear until several days beforehand, when Judge Avery was assigned on the afternoon of
Thursday, September 16. During a pre-trial telephone conference on Friday, September 17, the
judge explained that she would start with jury selection on Monday morning, then take up
pending motions, before opening statements.

Due to COVID-19 capacity restrictions in the courtroom, potential jurors would be brought into
the courtroom in small groups, for successive rounds of voir dire by the court based on party
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submissions. Strikes for cause would be handled at the bench at the end of each round, with
preemptory strikes coming at the end of the day.

Everyone in the courtroom, including jurors, lawyers, and witnesses, were required to wear
masks throughout the proceedings. Plastic barriers surrounded the witness box. The combination
of masks and barriers—as well as a circular courtroom—made sound difficult. Microphones
were mounted in the witness box, at the bench, and at counsel table (a table shared by both
plaintiff’s counsel and defense counsel) and loudspeakers were pointed to the gallery, where six
jurors and two alternates sat in socially distanced, assigned seats. Jurors regularly sent notes
complaining when witnesses or lawyers sat too far from microphones or spoke too quickly. One
witness was given a paper mask after she was unable to be heard clearly through a thick cloth
mask.

The Trial

Jury selection began on September 20, 2021 and took a full day. During a hearing the next
morning, the Court heard argument on the motion to dismiss NACA and — following a demand
for additional time to respond by counsel for Plaintiffs — adjourned the hearing for 24 hours and
allowed a supplemental written response. After additional oral argument on Wednesday
morning, Judge Avery granted the motion, deferred remaining evidentiary motions in limine for
resolution when they arose during trial, and called in the jury for opening statements.

Counsel for Plaintiff then called a series of former NACA students — including Plaintiff’s
daughter—and other community members as witnesses to testify to their positive impressions of
the school and warm feelings towards Dr. Gray personally. Notably, none of the student
witnesses had attended the NACA schools during the time period on which WBFF reported.

Dr. Gray did not call any faculty or administrators from the school to testify.

Dr. Gray testified last, after which Defendants moved for a directed verdict. The court granted
that motion in part, narrowing the case to the one challenged statement.

The second week of trial began with Mr. Papst’s testimony about his reporting. He was followed
by former NACA teacher, a former principal of NACA Il (who was later named Maryland’s
principal of the year for her work in her subsequent role, and indeed featured on the TODAY
show during the first day of trial) and a senior City Schools official who was closely involved in
the recommendation to close the NACA schools. Defendants then unsuccessfully renewed their
motion for directed verdict, the parties delivered closing arguments, and the jury was instructed
and received the case on Wednesday, September 29.

The six-person jury proceeded to deliberate through Wednesday afternoon and all day on
Thursday, with a steady stream of jury notes that on Thursday began to ask questions about hung
juries. (Under Maryland law, the verdict must be unanimous unless both parties agree to a
majority verdict). At times, shouting and raised voices from the jury room could be heard in the
courtroom, through multiple closed doors. While specific words could not be made out, it was
clear that jurors were engaged in a spirited discussion. The Court commented during one
discussion of the response to a jury note: “I understand it’s hot in there.”
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Deliberations on Friday morning became “confrontational,” and the Court called in a deputy and
recalled the jury to instruct them. When asked if they were able to continue, one juror suggested
a deadlock but the jury foreperson, after consulting the other four jurors, asked for deliberations
to proceed. Shortly afterward, the jury unanimously determined that the one remaining
challenged statement — the alleged implication that Dr. Gray failed to pay personal taxes — was
not published with actual malice. The Court entered judgment for the defense.

Plaintiffs did not file post-trial motions or a notice of appeal.

Malin v. Quad City Times
No. LACE 129075 (lowa Dist. Ct., October 4, 2019), jury verdict.

Claims: Tortious Interference Post-Trial Motions: None.

Plaintiff Type: Public Official Appeal: Affirmed, 2021 lowa App. LEXIS

Legal Standard: Actual Malice 305

Defendants’ Counsel: lan Russell and Abbey

Furlong, Lane & Waterman LLP, Davenport,
Trier of Fact: Jury lowa.

Defendant Type: Publisher-Newspaper

Result: Verdict for Defendant Plaintiffs’ Counsel: Larry Thorson, Ackley
Kopecky & Kingery, L.L.P., Cedar Rapids,
lowa and Richard A. Pundt, Pundt Law
Office, Cedar Rapids, lowa.

Summary:

A Scott County, lowa jury unanimously sided with the Quad City Times, and two of its
journalists, in a lawsuit brought by the former city administrator of Davenport, lowa, who had
claimed articles written by the paper had wrongly interfered with his contract with the city.

Background

In 2017, plaintiff Craig Malin sued the paper, columnist Barb Ickes, reporter Brian Wellner, as
well as the paper’s parent company, Lee Enterprises, for defamation and false light, in addition
to the tortious interference claim.

The 41-page complaint alleged that a series of articles published in the paper in 2014 and 2015
had falsely accused him of mismanagement in his official actions handling various public-private
works projects for the city. The heart of the case involved the plaintiff’s claim that the paper
falsely accused him of making decisions favoring a developer of a casino without informing the
mayor and city aldermen.
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Specifically, the paper reported that the mayor and aldermen had been led to believe that the city
was only paying for a road leading to the privately-owned casino, but that Malin had negotiated
the deal such that the city would also pay for grading and paving the lot.

Furthermore, the plaintiff claimed the news articles were a deliberate effort to get him fired after
he had started a city-run news outlet, davenporttoday.com, which had hired two Quad City
Times reporters. Quad City Times’ editorials had called his website taxpayer-funded
propaganda. The plaintiff alleged that defamatory statements in the paper led to his removal as
city administrator after a 14-year tenure. The mayor asked him to resign, which he did pursuant
to a severance agreement that precluded him from suing the city.

In a 2018 motion for summary judgment, defendants argued the allegations were substantially
true and non-actionable opinion, and that plaintiff was a public figure who lacked proof of actual
malice, and further lacked proof of reputational damage. In a mixed ruling, Judge Nancy S.
Tabor, dismissed the defamation and false light claims based upon the plaintiff’s failure to
demonstrate reputational damage caused by the articles.

Although the court found that the plaintiff was a public figure, and that the actual malice
standard applied with respect to the plaintiff’s defamation and false light claims, it permitted the
tortious interference claim to proceed to trial without consideration of the constitutional
defenses. The defendant moved for reconsideration and sought interlocutory appeal on multiple
grounds, including that the interference claim was subject to the actual malice standard and that
the articles in question constituted constitutionally protected opinion, but those applications were
denied.

Trial

A different judge, the Hon. Henry W. Latham Il, was assigned to the trial, and he was apparently
more receptive to the defense’s First Amendment arguments. The defense obtained several
favorable jury instructions, including one that largely put the actual malice question back in the
hands of the jurors. That instruction read, in part, that “so long as the Defendants reasonably
believed the published information was true, did not act with reckless disregard for the truth, and
the publications involved an issue of public concern, then they are entitled to protection of the
First Amendment.” Other jury instructions provided the newspaper defendants with a public
interest defense, if they were, among other factors, “acting in good faith for the protection of the
public interest,” and another instruction protected the defendants if their conduct was intended to
petition the government about specific grievances.

At trial, plaintiff called about a dozen witnesses, including reporter Brian Wellner, columnist
Barb Ickes and editorial page editor, Mark Ridolfi. He tried to prove they intended to get him
fired, but apparently the jury was more persuaded by the picture brought out in their cross-
examination, that they were simply doing their jobs as hard-nosed journalists (a defense
journalism expert backed up this aspect of the defense). But perhaps the most damning witness
was the plaintiff himself, who on cross-examination repeatedly said that he didn’t dispute any of
the specific allegations in the paper, which were often direct quotes of criticism lodged by the
mayor and city aldermen.
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At the close of plaintiff’s case, the defendants moved for a directed verdict, which the court
granted with respect to the newspaper’s parent company, Lee Enterprises, for a lack of evidence
that it had any involvement in the dispute.

After about a week and a half of testimony, and a day of closing arguments and jury charges, a
jury of 4 men and 4 women deliberated for three hours before returning a verdict in favor of the
remaining defendants.

The sole basis of Malin’s appeal was his argument that two of the defense-favorable jury
instructions, allowing for First Amendment and right of petition defenses, were improper. The
Court of Appeals of lowa made quick work of plaintiff’s contention, holding that the
constitutional defenses at issue apply equally to intentional inference claims, as they do to libel
claims.

Palin v. New York Times
Case No. 17-cv-485 (S.D.N.Y. Feb 14, 2022). directed verdict.

Claims: Libel Post-Trial Motions: None.

Plainuff Type: Public Figure Appeal: Reversed and remanded for new

Legal Standard: Actual Malice trial, 113 F.4th 245

Defendant Type: Print-Newspaper Defendants’ Counsel: David Axelrod, Jay
Ward Brown, Tom Sullivan, Jacquelyn

) ) ) Schell, Ballard Spahr; Dana Green, New
Result: Directed Verdict for Defendant (with vork Times

also, a jury verdict for Defendant, for purposes

Trier of Fact: Jury

of appeal). Plaintiffs” Counsel: Kenneth G. Turkel,
Shane B. Vogt, Turkel Cuva Barrios, P.A.,
Tampa, FL
Summary:

At issue in the case was the following New York Times editorial titled “America’s Lethal
Politics” published June 14, 2017, in response to the shooting of Congressman Steve Scalise and
three staffers during a Congressional softball game in Virginia:

America’s elected representatives enjoying America’s pastime on a ball field just
across the Potomac from the Capitol: A particularly American form of terror
changed that idyll early Wednesday morning into what Senator Rand Paul, who
was there, called “basically a killing field.”

A gunman with a rifle fired dozens of rounds at members of Congress and
current and former aides, who dove for cover. “He was hunting us,” said
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Representative Mike Bishop, Republican of Michigan, who was at home plate
when the gunman appeared. In all, four victims were hit, including
Representative Steve Scalise of Louisiana, the House majority whip, who was in
critical condition Wednesday night after surgery on a bullet wound to his hip.

An American would once have been horrified and shocked by such savagery. An
American today would be right to be horrified — and not very surprised. This
was one of two mass shootings in the United States on Wednesday. At a San
Francisco UPS facility, a gunman killed three people and himself.

Not all the details are known yet about what happened in Virginia, but a
sickeningly familiar pattern is emerging in the assault: The sniper, James
Hodgkinson, who was killed by Capitol Police officers, was surely deranged, and
his derangement had found its fuel in politics. Mr. Hodgkinson was a Bernie
Sanders supporter and campaign volunteer virulently opposed to President
Trump. He posted many anti-Trump messages on social media, including one in
March that said “Time to Destroy Trump & Co.”

Was this attack evidence of how vicious American politics has become?
Probably. In 2011, when Jared Lee Loughner opened fire in a supermarket
parking lot, grievously wounding Representative Gabby Giffords and killing six
people, including a nine-year-old girl, the link to political incitement was clear.
Before the shooting, Sarah Palin s political action committee circulated a map of
targeted electoral districts that put Ms. Giffords and 19 other Democrats under
stylized cross hairs.

Conservatives and right-wing media were quick on Wednesday to demand
forceful condemnation of hate speech and crimes by anti-Trump liberals. They 're
right. Though there’s no sign of incitement as direct as in the Giffords attack,
liberals should of course hold themselves to the same standard of decency that
they ask of the right.?’

Was this attack evidence of how readily available guns and ammunition are in
the United States? Indisputably. Mr. Hodgkinson, by definition, should not have
had a gun, but he was licensed in his home state, Illinois. And in any event it
would have been easy for him to acquire a weapon in Virginia, which requires no
background checks in private sales, requires no registration for most weapons
and has few restrictions on open carry.

The reaction of some was that the only solution is yet more guns. Representative
Mo Brooks of Alabama, who was among those who came under fire on
Wednesday, said, “It’s not easy to take when you see people around you being
shot and you don’t have a weapon yourself.”

2" The italicized and bold language denotes the passages and phrases at issue in the case.
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That’s an entirely reasonable reflex. All people in that situation, unarmed and
under fire, would long to be able to protect themselves and their friends. Yet
consider the society Americans would have to live in — the choices they would
all have to make — to enable that kind of defense. Every member of Congress,
and every other American of whatever age, would have to go to baseball
practice, or to school, or to work, or to the post office, or to the health clinic —
or to any of the other places mass shootings now take place — with a gun on
their hip. And then, when an attack came and they returned fire, they would
probably Kill or wound not the assailant but another innocent bystander, as
studies have repeatedly shown.

That is the society the gun lobby is working toward. Is it the one Americans
want?

President Trump said just the right thing after the attack on Wednesday: “We
may have our differences, but we do well in times like these to remember that
everyone who serves in our nation’s capital is here because, above all, they love
our country. We can all agree that we are blessed to be Americans, that our
children deserve to grow up in a nation of safety and peace.”

Yet he will not help create that nation if he continues to advocate easy access to
lethal weapons.

A correction was made on June 16, 2017

An editorial on Thursday about the shooting of Representative Steve Scalise
incorrectly stated that a link existed between political rhetoric and the 2011
shooting of Representative Gabby Giffords. In fact, no such link was established.
The editorial also incorrectly described a map distributed by a political action
committee before that shooting. It depicted electoral districts, not individual
Democratic lawmakers, beneath stylized cross hairs.

Litigation

The former Alaska Governor and Vice-Presidential candidate, Sarah Palin, sued the New York
Times alleging the editorial meant she incited the 2011 attack on then-Congresswoman Gabby
Giffords — based on the statements in the editorial that the “link to political incitement was
clear,” that SarahPAC had “circulated a map of targeted electoral districts that put Ms. Giffords
and 19 other Democrats under stylized cross hairs,” and that “incitement” was direct in the
Giffords attack as compared to the attack on Congressman Scalise.

After publication there was immediate pushback from readers against the suggestion that Palin
incited the 2011 attack. And it later came out in litigation that one of the New York Times’ own
columnists, Ross Douthat, immediately wrote Bennet to point out no evidence existed that
Giffords’ shooter saw or was inspired by the SarahPAC map. Within hours, The Times published
a correction acknowledging the lack of a link between the map and the 2011 shooting and
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clarifying that the crosshairs on the SarahPAC map were depicted over congressional districts,
not members of congress themselves, who were listed separately.

An Irregular Motion to Dismiss Hearing

The Palin case is notable, not just for its high-profile plaintiff, but for some of the procedural
decisions made by presiding judge, Jed Rakoff, both prior to, and at the conclusion of the trial.
Early in the case, Judge Rakoff took the unusual step of holding an evidentiary hearing to assess
the plausibility of Palin’s case, specifically whether she had sufficiently pled the actual malice
element of her claim. The sole witness was then editorial page editor, James Bennet, who
testified that the editorial was meant to criticize heated political rhetoric and that he did not
intend to accuse Palin of inciting the attack on Gabby Giffords. He also testified that he had not
read prior opinion pieces, including ones published in The Times, stating that the shooter Jared
Loughner was deranged and had not seen the Sarah Palin ad. Judge Rakoff dismissed Palin’s
complaint with prejudice, holding she did not and could not plausibly allege actual malice.

The Second Circuit reversed, finding that Judge Rakoff impermissibly relied upon evidence
outside the pleadings and also impermissibly made credibility determinations about Bennet’s
testimony. The Court further found that Palin’s proposed amended complaint plausibly stated a
claim for actual malice, taking into consideration allegations with respect to Bennet’s elevated
editorial position at The Times and his potential political bias based upon his brother being a
Democratic U.S. Senator. The Court also noted that a hyperlink in a version of the editorial
originally drafted by another editorial board member, Elizabeth Williamson, pointed to an article
from ABC News that reported “no connection has been made” between the Loughner and the
SarahPAC map. Bennet made substantial rewrites to the draft, including adding the “political
incitement” line that Palin alleged to be defamatory.

Palin subsequently amended her complaint naming Bennet as a co-defendant. At the close of
discovery, the parties filed cross-motions for summary judgment, which were denied.
Notwithstanding Judge Rakoff’s apparent skepticism of Palin’s claim during the motion to
dismiss stage, he did not accept the defendants’ motion for summary judgment. In particular,
Judge Rakoff found the facts surrounding Bennet’s rewrite of the editorial raised issues of
material fact as to reckless disregard for the truth.

The Trial

A seven-day trial commenced on February 3, 2022. At trial, The Times’s position was that the
editorial was never intended to suggest a causal connection between Palin and the Gabby
Giffords shooting. Rather, the editorial was commenting on the risks of violent rhetoric raising
the temperature and noted the map as an example of such rhetoric and a subsequent act of
violence. The idea for the editorial was originally introduced by Williamson who, in the wake of
the Virginia baseball field shooting, sought to opine on gun control. Another editor, in an email,
had noted how shocking the Gabby Giffords shooting had been six years earlier, but that the
shooting of a congressman didn’t seem as shocking now. In another email, Bennet first raised the
question of whether there’s a point to be made about the “rhetoric of demonization and whether
it incites people to this kind of violence.”
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Williamson was principally responsible for researching and writing the piece, and she testified
that she “was researching the political rhetoric that was circulating in our discourse in the run-up
to the 2011 shooting in Arizona,” not “the shooting itself” or “the state of the mind of the
gunman.” During her research, she reviewed — and shared with Bennet — several past Times
editorials and columns on the 2011 shooting which commented on violent political rhetoric as
part of the atmospherics prior to the shooting, but also acknowledged the lack of evidence
regarding the shooter’s motivations and influences.

A column by Frank Rich, written a week after the Giffords shooting, had noted that it was
unknown if the shooter had seen the crosshairs map, and that he was likely “insane, with no
coherent ideological agenda.” A prior Times editorial noted that the shooter’s “paranoid Internet
ravings about government mind control place him well beyond usual ideological categories.”
Williamson’s original draft included some of the language Palin objected to, noting that her PAC
had “circulated a map of targeted electoral districts that put Ms. Giffords and 19 other Democrats
under stylized crosshairs,” arguably implying that faces of the Democrats were used when it was
only the districts that were depicted under crosshairs. This draft was circulated along with the
link to the ABC News article from the day after the 2011 shooting, which noted that “[n]o
connection had been made between this graphic and the Arizona shooting.”

Bennet testified that upon receiving the draft, he didn’t click on the link or read the ABC News
story. Another editor, Linda Cohn, went to Bennet’s office with some feedback on the draft;
according to Bennet’s testimony, Cohn “did not think it was a great draft.” Bennet thought it
looked more like a news story than an opinion piece and did not capture the shock of the recent
attack. He initially intended to give Williamson comments, but ultimately rewrote the piece
himself to meet the deadline for the next day’s print edition.

Bennett added the language Palin objected to: that the “link to political incitement was clear,”
and later in referring to the then-recent Virginia shooting, “Though there’s no sign of incitement
as direct as in the Giffords attack, liberals should of course hold themselves to the same standard
of decency that they ask of the right.”

Bennet testified that the Gabby Giffords shooting was an example of incitement or incendiary
rhetoric, but he, “didn’t think then and don’t think now that the map caused Jared Loughner to
act. | didn’t think we were saying that, and therefore ... [it] didn’t enter my mind to research that
question ... My goal was to make it ... a clearer argument and [a] more compelling description
of what happened that day, a more vivid description of what happened that day.” He testified that
in his mind, “when politicians get shot, ... it has something to do with politics,” and “that an
atmosphere of highly charged political rhetoric makes such ... terrifying events more likely.”

Bennet recirculated the draft, and invited Williamson and other editors to fact-check the piece.
Williamson testified that she only “glanced” at the revision. Minor changes were made by other
editors, but not altering the statements at issue in the litigation.

An hour after publication, Bennet received an email from Times columnist, Ross Douthat,
noting, in particular, that there was no evidence that Jared Loughner had been incited by Sarah
Palin or anyone else. Bennet testified that he “took away from [it that Douthat] was reading the
editorial to say that Loughner was incited by Sarah Palin or somebody else, and that is not the
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message we intended to send.” Bennet further saw that others on Twitter felt The Times had
gotten it wrong. Early the next morning he emailed Williamson and another editor to follow-up
on whether they had mischaracterized the Giffords shooting as related to incitement.
Communications between Williamson and Bennet reflected that Bennet felt deep regret about his
choice of words. At trial, Bennet testified, “This is my fault. I wrote those sentences. I’m not
looking to shift the blame.”

The Times subsequently issued two corrections, changing the challenged language. The final
correction noted that no link had been established between the Giffords shooting and political
rhetoric, and that the SarahPAC map targeted districts, not lawmakers, under stylized cross hairs.

Former Governor Palin testified that she had recalled the original accusations against her in the
wake of the 2011 shooting — that she helped incite the violence —and testified that they were
“mortifying, because I knew what the truth was.” As to the 2017 editorial, she testified that “[i]t
was devastating to read, again, an accusation, a false accusation that I had anything to do with
murder, murdering innocent people.” But she stumbled in asserting that The Times had “lied”
about her “again,” even though there had been no prior accusation about The Times publishing
false statements about her. She asserted that The Times had taken “a lot of liberties” after the
2011 shooting and that it had “led the charge” against her then, years before the editorial at issue
had been published, but couldn’t back up her claims with any reference to past articles that had
falsely attacked her. On cross-examination, she struggled to articulate how she or her reputation
had been harmed by the 2017 editorial, other than losing some sleep. She also conceded that she
never asked The Times for a retraction, correction, or apology, but she filed suit two weeks after
publication.

Rule 50 Decision and Jury Verdict

Following the close of evidence, on Thursday, February 10th, the court struck Palin’s request for
punitive damages, ruling that she had introduced insufficient evidence on the issue to reach the
jury, and the defendants moved for judgment as a matter of law under Federal Rule 50. The
motion was argued in five sessions outside the presence of the jury, and included written
submissions made over the intervening weekend. The jury began deliberating on Friday,
February 11th. The following Monday morning, Judge Rakoff indicated that he was leaning in
the direction of granting the defendants’ motion, but would allow the jury to reach a verdict in
any event. That afternoon, after arguments had concluded, and while the jury was still
deliberating, Judge Rakoff granted judgment as a matter of law to The Times. The jury was
allowed to reach a verdict, at least for the purposes of appeal, should the court’s dismissal be
reversed. The decision to make the Rule 50 ruling in the middle of jury deliberations seemed
almost certain to create controversy.

At the end of the day Monday, the court asked the parties if they sought further instructions to
the jury about avoiding media coverage. Although the plaintiff did not seek further warnings, the
defendants’ counsel presciently advised the court that there was a risk that jurors would be
alerted to the court’s decision via smartphone push notifications. The court again admonished the
jury to turn away from media coverage, but the judge did not specifically address push
notifications.
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The following afternoon, the jury reached a verdict in favor of The Times and Bennet, after
which, Judge Rakoff advised them of the Rule 50 decision and discharged them. As was the
court’s routine practice, a law clerk was asked to speak to the jurors about any problems they had
encountered during their service, and a few of them volunteered that they had become aware of
the judge’s decision through smartphone push notifications. However, the jurors maintained that
this limited information did not impact their deliberations or decision. The judge made timely
disclosure of this information to the parties and the public, but in yet another wrinkle to the
chronology, a Bloomberg reporter had gotten the story about jurors receiving push notifications
and sought comment from Judge Rakoff, who responded with a statement about what had
happened. The story ended up running about an hour before the judge’s electronic notice to the
parties, which conveyed largely the same information.

The Court’s Written Opinion on the Rule 50 Dismissal

In a follow-up written opinion, dated March 1, 2022, Judge Rakoff clarified a point of confusion
with respect to the operability of his Rule 50 decision and/or the jury verdict. He stated that it
was his dismissal on Rule 50 that was controlling. And while he continued to express
“confidence in the integrity of the jury’s verdict, notwithstanding that a few jurors became aware
of the court’s intent to dismiss the case,” the “verdict could only acquire legal significance if the
Court’s Rule 50 decision were overturned on appeal and the Court of Appeals then decided to
give effect to the verdict rather than remand for retrial.” 588 F. Supp. 3d 375, 410.

The written opinion provided a more thorough rationale for the court’s conclusion that Palin had
failed to prove actual malice against Bennet and The Times. The judge had indicated, both in
court and in his written decision, that he was particularly persuaded by the Second Circuit’s
decision in Contemp. Mission Inc. v. New York Times Co., which holds that a plaintiff must
adduce some affirmative, “concrete evidence from which a reasonable juror could return a
verdict in h[er] favor” to establish a jury question on actual malice, and that it is “[i]t is not
enough for the plaintiff merely to assert that the jury might, and legally could, disbelieve the
defendant’s denial of legal malice.” 842 F.3d 612, 621-22 (2d. Cir. 1988). Moreover, the court
noted that liability is barred unless Palin adduced clear and convincing evidence supporting the
conclusion that, at a minimum, ““a false publication was made with a high degree of awareness of
probable falsity,” citing Liberman v. Gelstein, 80 N.Y.2d 429, 438 (1992).

First, the court concluded that even assuming that Bennet had read and understood the three prior
Times opinion pieces that had circulated among the editorial staff during the drafting of the piece
in question, “none presents any definitive facts about the Arizona shooting that would have put
Bennet on notice (or led him to strongly suspect) that no link had been established between the
crosshairs map and Loughner’s attack.” 588 F. Supp. 3d at 402. Moreover, the court rejected
Palin’s argument that Bennet acted unreasonably by (per his unrefuted testimony) not clicking on
the link to the ABC News article, in Williamson’s draft, which had stated that no connection had
been made between the SarahPAC map and the Arizona shooting. The judge posited that it
wasn’t clear that failing to click the link was even negligent, but that it certainly didn’t constitute
subjective awareness of probable falsity. Next, the judge pointed to the lack of evidence — apart
from the prior Times opinion pieces — that Bennet was aware of a lack of evidence that the map
influenced the shooter, noting that Bennet testified that he wasn’t trying to convey that assertion.
The court also noted that all the evidence on how the editorial came together was inconsistent
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with a finding that Bennet acted with actual malice. Notably, the editorial went through all of the
normal fact-checking procedures, albeit ones that did not catch the errors in question. The judge
also took note of the timely action on the part of Bennet to have corrections made, and his
expressions of regret, as inconsistent with willful disregard for the truth.

Post-Trial Motions

On February 28, 2022, Palin filed her motion for post-trial relief seeking (1) disqualification of
Judge Rakoff; (2) reconsideration of the Rule 50 decision; and (3) a new trial. Further, on March
25, Paling sought a writ of mandamus from the Second Circuit to prohibit Judge Rakoff from
deciding the post-trial motions and to reassign the case to another district judge. The Court of
Appeals stayed the decision on the petition, indicating that it would benefit from reading Judge
Rakoff’s decision on the post-trial motions.

In a May 31, 2022, opinion Judge Rakoff denied Palin’s post-trial motions, finding no basis for
disqualification, and rejecting all of Palin’s challenges to evidentiary rulings, voir dire, and the
timing of the Rule 50 decision. Palin subsequently appealed to the Second Circuit, arguing that
Judge Rakoff’s rulings, with respect to both the Rule 50 decision and the jury verdict, resulted in
an unfair trial.

Reversed on Appeal

On August 28, 2024, the Second Circuit ruled in favor of Palin, in a 3-0 panel opinion written by
Circuit Judge, John M. Walker, finding reversible error on the Rule 50 decision and that the jury
verdict was tainted.

In reversing the Rule 50 determination, the Court found that Judge Rakoff repeatedly substituted
his own credibility determinations in place of the jury’s. For example, Judge Rakoff
inappropriately found that Bennet’s statement, “I didn’t think then and don’t think now that the
[crosshairs] map caused Jared Loughner to act,” could not be viewed by the jury as an admission
demonstrating actual malice. Rather, the Second Circuit found that the district court improperly
adopted an exculpatory explanation for the statement (that the question of whether the Loughner
attack was spurred by the crosshairs map never entered Bennet’s mind), and it was up to the jury
to interpret the credibility of Bennet’s statement.

Likewise, it should have been left to the jury to determine whether they believed Bennet’s
testimony that he did not click on the ABC News article link in the draft editorial. And Judge
Rakoff was incorrect that Palin had the burden to adduce evidence that Bennet did click the link.
The jury could have concluded that Bennet did click the link based on his fact-checking
responsibilities when rewriting a portion of the article. Similarly, the Second Circuit opined that
it was up to a jury to determine the weight to give the prior Times pieces Bennet reviewed that
doubted any link between the Loughner shooting and the crosshairs map. In short, the jury
should have been allowed to determine what prior knowledge Bennet had as a “well-read
journalist and long-time senior editor, whose job required him to be generally aware of current
events.”

28



Next, the Court addressed the validity of the alternatively rendered jury verdict in favor of The
Times. Here Judge Rakoff erred by excluding from evidence certain articles that Bennet might
have seen around the time of the Tucson shooting, when he was editor-in-chief of the Atlantic,
including the articles published on the Atlantic’s website which disputed the existence of any
link between the Loughner shooting and the crosshairs map. The Court found that Judge Rakoff
abused his discretion by excluding such articles. Since Bennet testified at his deposition that “it’s
possible” he read the articles in 2011, and there was evidence that Bennet had a good memory
and thought it was a “big story,” the court should not have excluded those articles on the basis of
Bennet’s denial of being aware of the articles.

The Court also found that Judge Rakoff abused his discretion in excluding all evidence regarding
Bennet’s brother, Michael Bennet, a Democratic U.S. Senator, who was running for reelection in
2010. James Bennet actively supported his brother in that campaign, in which SarahPAC
endorsed his opponent. This evidence, the Court concluded, supported the view that a reasonable
juror could infer that Bennet had a reason to personally dislike Palin. Also noted in the opinion
was that gun violence had been threatened against Senator Bennet during that campaign, which
may have made James even more sensitive to the Loughner story a few months later.

Next, the Court found that the district court erred in requiring the plaintiff to prove “defamatory
malice,” i.e., actual malice as to the defendants’ understanding of the editorial’s defamatory
meaning. The Circuit held that because this was not a defamation-by-implication case, and the
challenged statements were unambiguous and facially defamatory, the plaintiff need only prove
knowledge or reckless regard for the falsity of the statements.

Furthermore, the Court found an error in the district court’s response to a mid-deliberation jury
question about the weight to be given in part of Bennet’s testimony towards finding that he
doubted the truth of the challenged statements. The trial court’s assertion that “Bennet offered no
testimony from which the jury could properly draw a direct inference of actual malice” was
reversible error because the jury could have so found from two parts of his testimony. Those
were the aforementioned statement that: “I didn’t think then and don’t think now that the
[crosshairs] map caused Jared Loughner to act,” and his comment that he “must have read” the
three prior Times opinion pieces on the Loughner shooting that had been sent to him, which
might have put him on notice that the Loughner shooting was not connected to the crosshairs
map.

Finally, the Court addressed the push notifications received during jury deliberations.
Notwithstanding the Court’s observation that the plaintiff failed to properly raise this issue on
appeal with a developed argument, the Court used its discretion to address the issue. It held that
“Given a judge’s special position of influence with a jury, we think a jury’s verdict reached with
the knowledge of the judge’s already-announced disposition of the case will rarely be untainted,
no matter what the jurors say upon subsequent inquiry.” For this reason, the court ordered the
retrial on this basis as well.

The Court returned the case to Judge Rakoff for retrial, notwithstanding Palin’s request that he
be removed. Judge Rakoff’s adverse rulings were not a basis to infer bias, and his comment to a
reporter about the push notifications was not a statement on the merits of the case which would
require disqualification.
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Henke v. Tribune Media Co. (Inre Tribune Media Co)
Case No. 08-13141 (Bankr. D. Del., March 3, 2020), bench decision sustaining
defendant/debtors’ objection to plaintiff’s claims, after an evidentiary hearing.

Claims: Libel and Fraudulent Misrepresentation Post-Trial Motions: None.

Plaintiff Type: Not Decided Appeal: Affirmed by United States

Legal Standard: Negligence for Purposes of District Court for District of Delawa_re,

Decision 626 B.R. 209 (March 22, 2021). Affirmed

_ by the Third Circuit, 2023 U.S. App.

Defendant Type: Print-Newspaper LEXIS 7101 (March 24, 2023).

Trier of Fact: Bankruptcy Judge Defendants’ Counsel: Norman L. Pernick,

Result: Verdict for Defendant Janet Kathleen Stickles and Patrick J.
Reilley, Cole, Schotz, Meisel, Forman &
Leonard, Nathan Siegel, Davis Wright
Tremaine LLP.
Plaintiffs’ Counsel: Robert Henke, Pro se
plaintiff.

Summary:

The plaintiff, Robert Henke, an inventor and owner of a small geological testing firm, spent
years trying to develop technology that could determine the earthquake-resistant characteristics
of soil in order to aide in the engineering of critical infrastructure, like highways, power plants,
bridges and hospitals. However, the plaintiff claims that his development of this technology was
thwarted by a variety of individuals and institutions with ill motives towards him and the
technology. Among his perceived adversaries were Johns Hopkins University, where he once
taught, the National Science Foundation (“NSF”’) and National Institute of Standards and
Technology, which declined to accept his funding proposals for reasons the plaintiff believed to
be improper and “manipulated to insure . . . failure[].” He also suspected the NSF stole his ideas
and requested multiple times that the organization’s inspector general investigate his claims; but
after two investigations, the investigators found insufficient evidence to support the plaintiff’s
accusation. The plaintiff also became suspicious of the reasons for other business relationships
dissolving.

In 2006, the plaintiff wrote a letter to the Baltimore Sun about his various grievances, including
his belief that the newspaper was complicit in thwarting his efforts to develop the technology,
and bizarrely claimed that a series of articles written by the Sun over the course of two decades —
some related to Henke’s various disputes with Johns Hopkins and NSF — evidenced that the
paper was stalking him, his firm and his family. The newspaper assigned a reporter, Gadi
Dechter, to look into Mr. Henke’s letter. Dechter spoke with Henke, found him interesting, and
ultimately endeavored to do a story on the plaintiff, and his pursuit of the geological testing
technology, with Henke’s cooperation. The article was a culmination of nine months of effort in
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which Dechter interviewed the plaintiff several times, both telephonically and in-person, and
additionally interviewed the plaintiff’s family, prior co-workers and other people in the field.

The article, published on October 7, 2007, was entitled, “A Modern Day Ahab: In Pursuit of
Geologic Immortality, Inventor Robert Henke Has Sacrificed Everything: Comfort, Career,
Family.” The “resulting [a]rticle chronicled Mr. Henke’s early life, his academic career as an
engineering professor at the university, his dismissal from the [u]niversity, his continued efforts
to develop the [tlechnology through his firm (consisting of his wife, who is also an engineer, and
him) by seeking government grants (many of which were denied) and using personal funds, as
well as the overall effect of his pursuit on his family. The [a]rticle painted Mr. Henke as a
scientist with a singular purpose: to achieve ‘scientific glory’ through acceptance by the
scientific community of his soil probe.” 552 B.R. 282 (Bankr. D. Del. 2016). The article notes
his personal investment of $1 million in the technology, the loss of his home, his aborted
academic career, and his separation from his wife, all apparently the consequences of his pursuit
of the technology at the expense of most other facets of his life.

On October 3, 2008, Henke filed a complaint in state court against the Sun seeking $100 million
for defamation and misrepresentation. The essence of his complaint was that (i) the article
portrayed him as a “delusional, unaccomplished eccentric who willingly destroyed his family in
a reckless quest for scientific glory;” (ii) the article concealed the possibility that the plaintiff had
been a victim of an improper targeted campaign by his professional adversaries; (iii) the article
made various personal attacks against him, falsely represented that his Air Force discharge was
less than honorable, falsely represented his parenting practices, and falsely represented him as
profane; and (iv) the article falsely represented that the technology wasn’t promising, thus
representing the plaintiff as “delusional” and “unaccomplished.”

In December 2008, bankruptcy petitions were filed by the Tribune Co. and its affiliates,
including the Sun, which stayed the litigation. The plaintiff filed a claim in the bankruptcy court
based upon his state law claims, to which the debtors objected. The debtors objections were first
sustained in a 2016, but the district court reversed on the grounds that the pro se plaintiff did not
have adequate notice that the proceeding was an evidentiary hearing on the merits of the case.
On remand, the bankruptcy court allowed for discovery, which ultimately culminated in an
evidentiary hearing on July 2, 2019, in which the debtors called one witness, Mr. Dechter, who
the plaintiff declined to cross-examine. The plaintiff did not call any witnesses but submitted
documents into evidence.

On March 3, 2020, the bankruptcy judge issued a written opinion, once again sustaining the
debtor’s objections. In re Tribune Media Co., 616 B.R. 475 (Bankr. D. Del. 2020). The court
found that the article did not portray Henke as unprofessional, reckless, or deluded, as alleged,
but even if it did, it was protected opinion. With respect to the plaintiff’s allegation that the
article concealed material facts, the court recognized that many of the plaintiff’s allegations were
aired in the article, and there was nothing left out that rendered the article false. The court further
relied on the reporter’s testimony that Henke did not provide him with sufficient proof of his
allegations, for example, that he was dismissed from his university job not because of his failure
to publish any research during his tenure, but rather, because he was a whistleblower with
respect to the university’s alleged tolerance of plagiarism. With respect to the plaintiff’s claims
of various personal attacks, and claims that he was portrayed as delusional and unprofessional in
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the article, the court held that he failed to show any statements in the article were false and
defamatory, and refused to find a “hidden meaning” in the article because the reporter did not
use the plaintiff’s preferred facts.

The court did not decide whether the plaintiff was a public figure, but for the purposes of case,
assumed that the negligence standard applied. Taking into account Mr. Dechter’s testimony, and
the notes he prepared in writing the article, the court concluded that the reporter followed
journalistic standards, and that the plaintiff failed to present any evidence of negligence. With
respect to damages, the court held that the plaintiff failed to demonstrate that any of the harm he
has suffered was the direct result of the article, noting that much of the harm he alleged had
occurred prior to publication of the article. The court further found the plaintiff’s
misrepresentation claim to be without merit.

For all these reasons, the debtors’ objections to the plaintiff’s claims were sustained. On appeal,
the Third Circuit, in summary fashion, held that a variety of plaintiff’s arguments for overturning
the bankruptcy court decision were lacking merit, including: (1) that plaintiff was denied a jury
trial, (2) that the pro se plaintiff should have been provided with a handbook to aid him in pro se
litigation, (3) that the bankruptcy court judge was biased against him; and (4) that the bankruptcy
court judge did not give him adequate time to prepare for the evidentiary hearing.

2. Plaintiff Verdicts (6) (listed in descending damages order)

Sapulpa v. Gannett Co., Inc.
Case No. 2012 CA 008263 B (Okla. Dist., Muskogee County, February 5, 2024), jury verdict.

Claims: Libel and IIED Post-Trial Motions: The court granted the
Plaintiff Type: Private Figure plaintiff’s motion for costs, in the amount of
$257,300. Separately, the court granted the
plaintiff’s motion for attorneys’ fees on an
Defendant Type: Newspaper-Internet Anti-SLAPP motion filed early in the case,
(the publication at issue was never published but an amount has not yet been set.

in the newspaper’s print edition)

Legal Standard: Negligence

Appeal: Pending

Trier of Fact: Jury Defendants’ Counsel: Bob Nelon and Jon

Result: Verdict for the Plaintiff Epstein, Hall Estill, Oklahoma City.
Damages: Plaintiffs” Counsel: Michael Barkett, Cassie
$25 Million Total Barkett, Rusty Smith, and Stephen

$5 Million Compensatory McClellan, Smith Barkett Law Group, Tulsa,
$20 Million Punitive OK.
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Summary:

This case arises from a “hot mic” moment in which one of two announcers of a 2021
livestreamed girls’ high school basketball game is heard to use the N-word in reference to
several players from one team kneeling during the pregame playing of the national anthem. The
use of the slur went viral on the internet, causing a national scandal.

The Oklahoman newspaper reported on the incident on their website the next day, beginning
11:00 am on March 12, 2021. In an update at 12:37 pm, the article incorrectly identified the
speaker of the remark as Scott Sapulpa, who was on the broadcast team with the person who
uttered the remark, Matt Rowan. His name was removed at 3:05 p.m.; the article reported that
Sapulpa was not the announcer at 3:57 pm; Rowan was named as the offending announcer at
5:35 p.m. Sapulpa’s name never appeared in a print story. The story had been reported
throughout the day by a junior reporter on the newspaper’s high school sports beat. He
interviewed a public official who had issued a public statement criticizing the announcers for
making the racist comments. The reporter believed that the source confirmed that it was Sapulpa
who made the comments. That source knew it was Rowan who made the remarks; he denied
telling the reporter that it was Sapulpa, but he acknowledged that his conversation with the
reporter may have caused the reporter to misunderstand that it was Sapulpa who used the racial
slur.

Sapulpa, a schoolteacher and coach, was not a professional sports announcer, but had been asked
on short notice by his friend, Rowan, to help him call the games for the upcoming girls
basketball tournament that Rowan’s company streamed and syndicated online. Rowan,
apparently, did not believe microphones were on when he uttered the pre-game remarks about
the girls who were kneeling. Although the two stopped communicating after the incident, Rowan
would later testify at trial that he and Sapulpa had been “best friends” for 15 years.

Sapulpa subsequently filed suit against The Oklahoman and Gannett in Muskogee County,
Oklahoma for defamation and intentional infliction of emotional distress (other named
defendants were dropped before trial). The complaint alleged that, notwithstanding the
correction, the newspaper and its reporters did nothing further to clear Sapulpa’s name, and
stated that, as a result of the misidentification, he continued to be associated with the racist
remarks.

The defense maintained that much of the negative attention drawn to Sapulpa was not a result of
the error that was on The Oklahoman ’s website for two-and-a-half hours, but rather, was Sapulpa
simply being part of the broadcast team in which the racist comment was made, with some of the
internet commentary about him coming in before the paper named him. The defense argued that
it was Sapulpa’s perceived acquiescence in the racist remark from his on-air silence that was the
primary driver of harm to his reputation, though Sapulpa maintained that he contemporaneously
admonished his friend, Rowan, about the remark off-air.

Prior to trial, the defense had moved to have Sapulpa deemed a public official or public figure,
based upon long-standing Oklahoma precedent that schoolteachers and coaches are deemed
public officials, and subject to the actual malice standard of proof. Nevertheless, without
articulating a basis for his ruling, the trial court judge declared plaintiff to be a private figure,
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allowing for liability to be tried under a negligence standard. This opened the door to plaintiff’s
expert, Syracuse University journalism Professor Joel Kaplan, who testified that the defendant
was extremely negligent — repeatedly using the term “reckless” and “reckless disregard,” which
would have a major impact on the punitive damages phase. Adding to the defense’s challenges,
the issue of negligence and actual malice were confusingly blurred in the jury instructions
approved by the court. The instructions did not adequately explain the much higher standard of
proof required for actual malice and punitive damages.

At trial, Sapulpa testified that, after the incident, he was first placed on administrative leave from
his teaching job, and subsequently, his teaching contract was not renewed. In a public statement,
the school acknowledged the misidentification of its employee in the Oklahoman but said that
while he did not use the racial slur, he should have stood up for the students and objected to the
racist remarks. As a witness for the defense, the superintendent of the school testified that the
reason for not renewing Sapulpa’s teaching contract was because he had already stepped down as
head football coach prior to the incident, and she did not need a teacher in the only position for
which Sapulpa was certified. Although he was ultimately hired as an after-school coordinator at
another school (and later head softball coach), representatives from that school and others
testified that it would be difficult to hire Sapulpa as a teacher given the controversy surrounding
him.

Sapulpa further testified that his private side business selling sports equipment (an LLC that was
not party to the suit), lost all its contracts. The plaintiff also conveyed his distress upon receiving
several harassing phone calls, death threats and losing numerous personal and professional
relationships, all as a result of the association with the racist remarks. The plaintiff introduced
some 70 text messages that he had received after the publication of the article, accusing him of
being a racist and making other personal attacks. To one text, Sapulpa replied: “It wasn’t me. |
wasn’t the only one there.” The texter retorted: “Well, the Oklahoman seems to think it was you.
Good enough for me you dumb ass country bumpkin.” The plaintiff testified that he was never
contacted by a reporter at The Oklahoman asking him if he had been the announcer who uttered
the racist remarks. The reporter testified that he tried calling Sapulpa before the article was
updated to name him, but Sapulpa did not answer his phone and his mailbox was full. Sapulpa
admitted at trial that he did not intend to talk with any reporters about the incident because he did
not trust them, and he did not respond to inquiries from two other reporters as well.

During closing arguments, the plaintiff’s lawyer, Michael Barkett, painted the case as one
between “David and Goliath,” i.e., a small-town teacher and coach versus the “mega media
conglomerate,” Gannett, though as defense lawyer, Bob Nelon, told the jury, a high damages
award would hurt small town newspapers, not just The Oklahoman, that happened to be owned
by Gannett.

At the conclusion of the trial, the twelve-person jury deliberated for five-and-a-half hours before
reaching a verdict in favor of the plaintiff, awarding $5 million in compensatory damages (the
verdict was unanimous on liability but only nine, the minimum needed under Oklahoma law,
agreed to the award). This verdict on liability was perhaps not unexpected, given that the case
was being tried under the negligence standard and with the newspaper acknowledging its initial
error in naming Sapulpa. Much more surprising was the outcome of the punitive damages phase,
in which the judge lifted the cap on punitive damages under Oklahoma law.
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Different legal standards must be met to award punitive damages at one-time or double the
amount of compensatory damages, but to lift the cap entirely, the court must find beyond a
reasonable doubt that the defendant’s conduct was: intentional, malicious, and life-threatening.
With little by way of explanation, the judge concluded that the newspaper’s misidentification
was “intentional,” notwithstanding the evidence from the reporter and editor about the
newsgathering or the article’s correction of the error within 2 %2 hours. Moreover, the court
interpreted a small number of threatening text messages received by the plaintiff from third
parties, including one that stated, “I hope your kids get ALS,” to amount to life-threatening
conduct attributable to the newspaper. This ruling, along with confusing jury instructions on
actual malice, led to the jury coming back — after two-and-a-half more hours of deliberations —
with an additional $20 million award of punitive damages (two jurors did not vote in favor of
this award).

The defendant has appealed to the Oklahoma Supreme Court on multiple grounds, including the
ruling on the plaintiff’s public official status, major flaws in the jury instructions, and several
bases for why the court should not have lifted the cap on punitive damages.

Almanzar v. Kebe
CV-19——cv-01301 (N.D. Ga. January 25, 2022), jury verdict.

Claims: Libel, False Light and Intentional Post-Trial Motions: None.

Infliction of Emotional Distress Appeal: Affirmed

Plaintff Type: Public Figure Defense Counsel: Olga Izmaylova And

Legal Standard: Actual Malice Sadeer Sabbak, Sabbak & Izmaylova, LLP,
Roswell, GA

Plaintiffs” Counsel: Sarah M. Matz, Adelman
Matz, P.C., New York and Lisa F. Moore and

Defendant Type: Internet (YouTube)
Trier of Fact: Jury

Damages and Fees: LLC, Atlanta, GA
$3,863,753 Total with Attorneys’ Fees
$1,025,000 Compensatory

$1,500,000 Punitive
$1,338,753 Attorneys Fees & Costs

Summary:

The rap music performer, Belcalis Marlenis Almanzar (known by her professional name, “Cardi
B”) sued YouTube gossip channel host, Latasha Transrina Kebe (known as “Tasha K”) and her
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company, Kebe Studios LLC for a wide range of salacious allegations made on the
unWinewithTashaK YouTube channel (which had one million followers by the time of the trial)
and related social media accounts in various videos published throughout 2018 and 2019.
Another key figure in the case was Starmarie Jones, a woman who a decade earlier worked in the
same strip clubs as Cardi B, and was interviewed by Kebe on her YouTube channel. In an
interview with over four million views, Jones claimed that Cardi B had herpes, used cocaine and
was a prostitute. (Cardi B sued Jones separately and obtained a default judgment.) In subsequent
videos and social media posts, the defendant doubled down on the accusations, reaffirming her
belief that they were true, notwithstanding facts that called Jones’ credibility into question. In
other videos, the defendant accused the plaintiff of adultery and falsely stated that Cardi B
appeared in a Pornhub video performing a sex act with a beer bottle. Cardi B acknowledged that
prior to her music career she worked as a stripper, but vehemently denied that she was a
prostitute or appeared in the Pornhub video.

Trial commenced in January 2022, and Kebe, who was called first in the plaintiff’s case-in-chief,
seemed unable to escape her deposition testimony which was rife with admissions that she
published the allegations about Cardi B with reckless disregard for the truth. Beyond reckless
disregard or constitutional malice, her testimony revealed a mean-spiritedness in her attacks on
the plaintiff that would make it hard for her to ultimately claim that she made innocent mistakes
in airing the allegations. As to the “beer bottle” video, Kebe admitted that she had no way of
knowing if it was the plaintiff in that video; further, she never took down or retracted her
accusatory videos, even though she became aware of news articles debunking the rumor that it
was Cardi B in the video. She further admitted that she knew allegations about Cardi B cheating
on her husband and having HPV were false before publication; but went so far as to tell her
audience that she had “receipts,” meaning documentary evidence of these accusations. She
admitted in her deposition (confirmed at trial) that she had no such documents. She admitted that
she made the HPV accusation because she thought it was “amusing” and didn’t care that it was
“fake,” nor did she care about the medical records the plaintiff’s lawyers sent her confirming that
Cardi B did not have HPV or herpes.

As to the video featuring the interview with Starmarie Jones, Kebe admitted that she wanted to
publish the video on her YouTube channel before anyone “debunked” it, to get ratings, and make
money off of the advertising. She also knew that Jones had faced criminal charges in the past and
believed she had mental problems. Even after receiving cease and desist letters from plaintiff’s
attorneys, asserting that the accusations about prostitution and cocaine use were false, defendant
doubled down on the assertions affirming that everything Starmarie Jones said was accurate.
Further, text messages between defendant and a social media influencer revealed Kebe stating
the story was “bullshit,” but she was going to put it out anyway.

Other testimony of the defendant, with respect to her approach to publishing content about the
plaintiff, surely did not play well with the jury. Among other things, she made a point of telling
her viewers that she was going to “wipe her fucking ass” with one of the cease and desist letters
and stated that Cardi B should pay her to take the videos down. She further stated that even if
Cardi B paid her to take down the videos, she would repeat the false accusations to get back at
her for filing the lawsuit, and was not going to stop until a court forced her. Her take was that “if
| feel that a story is entertaining and what the public wants, | will put the story out in the manner
in which I want to put it out.”
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Kebe’s defense lawyers attempted to counter the evidence of actual malice by pointing to Cardi
B’s lyrics referring to interactions with “tricks” which could be viewed as both autobiographical
and referring to prostitution. The defense also introduced an interview in which Cardi B said
she’s lived everything she raps about and pointed to other public comments she made about
using drugs other than cocaine, like molly. The explanation for saying Cardi B had herpes
seemed to center around Kebe having seen photographs of the plaintiff with what appeared to be
oral cold sores on her face, and not genital herpes (plaintiff testified that it was a birthmark).
While the defendant did refer to cold sores in her videos, there was also some slang used that
seemed to refer to genital herpes. Moreover, the defendant had admitted that she used the
hashtags #HerpesB and #ColdSoreB because she knew it bothered the plaintiff and also to draw
attention to her videos, even ones that had nothing to do with Cardi B. In closing arguments,
counsel for the defense also pointed to other social media influencers and users discussing the
alleged “cold sores” long before the defendant began discussing them.

The plaintiff, in her testimony, denied all of the allegations made by the defendant, and discussed
the feelings of helplessness, fatigue, and anxiety caused by the defendant’s repeated allegations
on her YouTube channel and Instagram. She testified that she “had suicidal thoughts every single
day to the point that I just felt like 1 was being a burden to my family,” had a mental breakdown,
and that she needed to see a therapist over ten times. She also testified as to some tattoos she’s
had since before her days as a stripper, which would be inconsistent with her being the performer
in the “beer bottle” video.

After closing statements at the beginning of the ninth day of trial, the jury of 5 women and 3
men, after deliberating for just a few hours, reached a verdict in favor of the plaintiff on all three
causes of action: defamation, false, light and intentional infliction of emotional distress, finding
damages of $1,000,000 for emotional distress and reputational injury, and $200,000 in medical
expenses (however, the parties had stipulated that medical expenses would be limited to
$25,000). Because the jury had found the defendants had shown “willful misconduct, malice,
fraud, wantonness, oppression, or entire want of care which would raise the presumption of
conscious indifference to the consequences, on a 10t day, the jury was sent back to decide
punitive damages and litigation expenses. After hearing a second round of closing arguments, the
jury came back after two hours and awarded $1,000,000 in punitive damages against Kebe and
$500,000 against Kebe Studios, LLC, plus $1,338,753 in attorneys’ fees and costs. After a post-
trial motion by plaintiff, the parties stipulated to a permanent injunction prohibiting defendants
from continuing to publish the defamatory statements and ordering them to take down the videos
at issue in the case. An appeal was unsuccessful, largely on the procedural grounds of the
defense’s failure to raise issues in post-trial motions. The defendants have filed for bankruptcy,
and a federal bankruptcy judge ruled that defendants will not be able to discharge some $3.4
million in damages owed to plaintiff. Kebe continues to run her gossip YouTube channel.
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Mann v. Steyn and Simberg

Case No. 2012 CA 008263 B (D.C. Super., February 8, 2024), jury verdict.

Claims: Libel

Plaintiff Type: Public Figure

Legal Standard: Actual Malice

Defendant Type: Internet (Writer/Blogger)
Trier of Fact: Jury

Result: Verdict for the Plaintiff

Damages and Fees:

$1,001,002 Total

$1 Compensatory (as to each defendant)
$1,000 Punitive (as to Simberg)
$1,000,000 Punitive (as to Steyn)

Post-Trial Motions:

Steyn’s Motion for Remittitur was Granted,
with the $1,000,000 punitive damages award
reduced to $5,000. Steyn’s motion for a New
Trial and JMOL, as well as Simberg’s JMOL
motion, were denied.

Appeal: Pending

Defendants’ Counsel: Mark W. DeLaquil,
Renee Knudsen and Victoria L. Weatherford,
BakerHostetler and Mark Bailen, Bailen
Law, Washington, DC (for Rand Simberg)

Mark Steyn appeared pro se with provisional
counsel, H. Christopher Bartolomucci and
Justin Miller, Schaer Jaffe LLP, Washington,
DC

Plaintiffs’ Counsel: John B. Williams,
William Lopatto PLLC, Washington, D.C.,
and Peter Fontaine and Amorie Hummel
from Cozen O’Connor, Philadelphia, PA, and
Patrick Coyne, Finnegan, Henderson,
Farabow, Garrett & Dunner, Washington,
DC.

Summary:

This defamation suit — pending for over a decade — was brought by noted climate scientist,
Michael Mann, who is best known for his research that resulted in a so-called “hockey stick”
graph — originally published in the journal Nature and at the forefront of discussion surrounding
climate change — which showed that the earth’s climate had been stable for thousands of years,
prior to the industrial age, when global warming began. Back in 2009, a scandal known as
“Climate Gate” ensued, in which a series of leaked emails put Mann and several other climate
scientists in a bad light and included an exchange between Mann and another scientist which
referred to the other scientist replicating Mann’s supposed “Nature trick” to “hide the decline” of
temperatures in historic years. Mann’s academic home, Penn State, opened an investigation of
Mann and the other climate scientists, and largely found no wrongdoing, as did other academic

institutions conducting similar investigations.

Then, in 2011, Penn State became embroiled in a separate scandal involving child molestation
allegations against its long-time assistant football coach, Jerry Sandusky. This resulted in
additional scrutiny against the school administration, including an internal investigation led by
former FBI Director, Louis Freeh, who was hired by Penn State’s Board of Trustees. Freeh and
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his team authored a scathing 2012 report about the administration’s handling of Sandusky,
allowing past allegations to be swept under the rug, and found that high-ranking school officials
acted in unseemly ways. Among other repercussions, several school officials were fired and
charged with crimes, including the school’s former president, Graham Spanier, who was charged
and convicted with a misdemeanor for endangering children.

The Sandusky scandal seemingly gave ammunition to critics of Mann and the other climate
scientists, who claimed that the past Penn State investigation of “Climate Gate” was also a
whitewash. It is in this backdrop that Rand Simberg, an adjunct scholar at a libertarian think
tank, the Competitive Enterprise Institute (CEI), wrote an article on the group’s informal public
blog, opining, inter alia, his view that Penn State should reopen the investigation of Michael
Mann. Although the CEI blog post didn’t garner much attention, eight days later, Mark Steyn, a
writer at the National Review (NR), published an article on the NR website, that excerpted from
the original Simberg blog post, and gave it a wider spotlight.

Among the key allegations originated by Simberg in the CEI blog, was: (a) that Mann
manipulated data to keep the blade on his “hockey stick,” (b) that he was the poster child for a
corrupt climate science echo chamber that couldn’t be changed by a university whitewash, (c)
that since Penn State was willing to cover-up heinous crimes, should we suppose they’d do any
less to cover-up academic and scientific misconduct, and (d) that “Mann could be said to be the
Jerry Sandusky of climate science, except that instead of molesting children, he has molested and
tortured data in the service of politicized science that could have dire economic consequences for
the nation and planet.” In Steyn’s NR article, he quoted the Sandusky statement, but added a
qualifier that the plaintiff believed was also defamatory: “Not sure I’d have extended that
metaphor all the way into the locker-room showers with quite the zeal Mr, Simberg does, but he
has a point.” The plaintiff also sought liability for Steyn’s comment that “Michael Mann was the
man behind the fraudulent climate-change “hockey-stick’ graph, the very ringmaster of the tree-
ring circus.”

Mann sued CEI, Simberg, NR and Steyn for defamation. An early anti-SLAPP motion to dismiss
largely on the basis of opinion, was rejected by the trial court and in subsequent appeals. (The
Supreme Court denied certiorari, but Justice Alito, who voted to grant certiorari, issued an
opinion noting the important constitutional questions raised by the defense). Following
discovery, the trial court, in 2021, dismissed on summary judgment claims against CEl and NR
for lack of actual malice.

At trial, evidence was presented showing that Mann had a friendship with Graham Spanier,
which may have potentially helped him with the outcome of the Penn State investigations. In
Mann’s cross-examination by Steyn, who represented himself at trial, it was brought out that
Mann had thanked Spanier in each of his books, even after Spanier had been convicted of
endangering children. Also, a defense statistical expert testified that different statistical
methodologies could have presented a very different picture than a straight “hockey stick.” This
evidence likely led the jury to conclude that Simberg’s statements at issue relating to
“manipulated data,” “corrupt climate science” were not libelous.
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In the end, the jury found both defendants liable, but only as to the Sandusky statement (as to
both defendants), Simberg’s “cover-up” comment, and Steyn’s “fraudulent climate-change
hockey-stick graph” accusation, and only to the tune of one dollar each in compensatory
damages. However, on the matter of punitive damages, the jury award varied widely between the
two defendants, awarding $1000 as to Simberg, but $1 million as to Steyn. Part of the disparity
may have related to CEI having taken down — as inappropriate — Simberg’s specific comment
comparing Mann to Sandusky about a week after the initial post. In special interrogatories on the
jury form, the jury found Simberg to have acted with “reckless disregard” but not with
“knowledge of falsity” as they found with Steyn.

While this Report was being finalized, a series of post-trial motions that had been pending for
almost a year, began to be decided by the trial judge. Motions by both defendants for judgment
as a matter of law, as well as Steyn’s motion for a new trial, were denied on March 4, 2025. But
significantly, in the same opinion, the trial judge granted Steyn’s post-trial motion for remittitur,
reducing the $1,000,000 punitive damages award against him to $5,000, having found the jury’s
award “grossly excessive.” This reduction of Mann’s total trial award to $6,002 was not the start
or finish of a dramatic reversal of fortune for the climate scientist.

Earlier in the year, the court had granted the National Review’s motions for attorneys’ fees based
on the D.C. Anti-SLAPP Act. When special motions to dismiss by the National Review and CEI
and Simberg had been granted in part in 2019 (upon remand from the D.C. Court of Appeals),
the parties agreed to delay motions for attorneys’ fees under the statute until after entry of a final
judgment. The National Review filed two such motions on March 11, 2024 and May 3, 2024,
and the court partially granted the motions on January 7, 2025, awarding the National Review
$530,820.21 in attorneys’ fees against Mann. The motion for fees in favor of CEI and Simberg
remains pending. The Court on January 19, 2025 ordered Mann to pay within 30 days a sanctions
award of $9,588.64 in favor of CEIl and Simberg pursuant to a discovery order that had been
issued in June 2020 for discovery misconduct by Mann.

Later, on March 12, 2025, the trial court granted motions by Simberg and Steyn for sanctions
against Mann for bad faith trial misconduct in overstating the amount of grant funding Mann
claimed to have lost as a result of the defendants’ publications. The Court found that Mann,
through his counsel, presented erroneous evidence and made false representations to the jury and
the court regarding damages stemming from the loss of grant funding. The court awarded
defendants attorneys’ fees associated with responding to Dr. Mann’s trial misconduct, both in
court and in preparing responsive filings and court exhibits. The exact fees are to be determined
by the court following fee applications yet to be filed by the defendants.

Appeals are sure to follow, but at this stage, Mann is “in the red” by hundreds of thousands of
dollars, and his trial win appears to something of a Pyrrhic victory.
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Pozner v. Fetzer
No. 2018CV3122 (Wisc. Cir. Ct., Dane County, October 15, 2019), jury verdict.

Claims: Libel Post-Trial Motions: Defendant’s Motion for
New Trial Denied.

Appeal: Affirmed, 2021 Wisc. App. LEXIS
123 (March 18, 2021)

Defense Counsel: Richard L. Bolton,

Plaintiff Type: Private Figure
Legal Standard: n/a
Defendant Type: Book Author and Blogger

Trier of Fact: Jury Madison, W1
Result: Jury verdict for Plaintiff (Damages Plaintiffs’ Counsel: Jacob Zimmerman,
Only Trial) Emily Feinstein, & Emily Stedman,
Damages: Meshbesher & Spence, Ltd., 1616 Park
$450,000 Total Avenue, Minneapolis, MN 55404 US
$450,000 Compensatory
$0 Punitive

Summary:

This trial on damages was the culmination of a 2018 lawsuit brought by Leonard Pozner, father of
a six-year-old child killed during the Sandy Hook massacre, against the editors, authors and
publisher of a 400-page 2015 conspiracy theory book, “Nobody Died at Sandy Hook” (revised in
2016). Among the falsities published in the book, the authors claimed the mass shooting was an
“elaborate hoax” and a FEMA drill designed to promote gun control. But the main focus of the
lawsuit was the book’s claim that a copy of plaintiff’s son Noah’s death certificate, that plaintiff
released to respond to conspiracy theorists, was a “fake,” a “forgery,” and a “fabrication.” Indeed,
the defendants claimed that Noah wasn’t really Pozner’s son, and that Pozner was part of a
“massive cover-up.” Pozner and his family had been subject to harassment and death threats as a
result of the spread of such accusations. The lead defendant, James Fetzer, a conspiracy theorist
and retired university professor, repeated the false allegations on his blog.

The publisher of the book, Wrongs without Wremedies, LLC a/k/a Moon Rock Books Publishing,
settled the case with Pozner in May 2019, with the company’s principal, Dave Gahary, publicly
apologizing to the Pozner family, and agreeing to no longer distribute the book. Subsequently, in
June, the trial court granted Pozner’s motion for summary judgment, finding the statements
defamatory as a matter of law, and Fetzer and his co-author, Michael Palacek, liable for
defamation. Interestingly, the court did not reach the issue of whether the defendants acted with
negligence or some other measure of fault.

Palacek settled with the Plaintiff for an undisclosed sum, leaving the only issue for trial the
amount of damages Fetzer must pay the plaintiff. The jury awarded $450,000. As part of the
appeal, Fetzer argued that he was a member of the “news media” and that the plaintiff had failed
to prove he acted with negligence under Gertz. But the Wisconsin appellate court rejected this
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argument, first, because Fetzer failed to raise it below on summary judgment; and second, Fetzer
never met the burden of establishing that he was part of the news media.

Kennard v. Netflix, Inc.

Case No. 1:22-cv-01281 (S.D. Ind., December 6, 2024), jury verdict.

Claims: Private Facts
Plaintiff Type: N/A
Legal Standard: N/A

Defendant Type: Streaming Service?®

Post-Trial Motions: None.
Appeal: None.

Defense Counsel: Brad Dennis Brian,
Blanca Young, William M. Orr, Andrew T.

Nguyen, Elaine J. Goldenberg, and Sara A.
McDermott, Munger Tolles & Olson LLP;
Andrea Roberts Pierson, Kristina Ann
Coleman, Faegre Drinker Biddle & Reath
LLP, Indianapolis

Trier of Fact: Jury

Result: Jury verdict, in favor of Plaintiff Lori
Kennard, but finding no cause of action as to
Plaintiff Sarah Bowling

Damages: Plaintiffs” Counsel: Robert D. MacGill,
$385,000 Total Matthew T_homas Ciulla, Jo_rdan Cecelia
$385.000 Compensator Satterthwaite, and Mackenzie Thompson,
o P y MacGill PC, Indianapolis
$0 Punitive
Summary:

This case arose out of a 2022 Netflix documentary film, Our Father, which briefly disclosed the
identities of three women who were the biological children of a notorious fertility doctor who
used his own sperm to inseminate dozens of patients. The Indianapolis-based doctor, Donald
Cline, treated women having difficulty getting pregnant with artificial insemination, but misled
many of them, telling them that the sperm was from their spouse or an anonymous donor when it
was his own sample. Dr. Cline’s misconduct was uncovered in 2015, when several of his
biological children found each other by conducting DNA tests offered by 23andMe, and it was
ultimately determined that Cline had fathered approximately 94 children.

The central figure in the film is Jacoba Ballard, a woman from the Indianapolis area who had
known from a young age that she had been conceived with the help of a sperm donor, and that Dr.
Cline had been her mother’s fertility doctor. The documentary depicts how she sought to find out
if she had biological siblings from the same donor, but in the process, uncovered the shocking

%8 This is the first trial in our Study to include a streaming service and will be classified as an Audio-
Visual medium where results are broken down by medium (Print, A-V, and Internet being the three
main categories).
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truth that she had dozens of half-siblings, and that they all had the same biological father: Donald
Cline. The half-siblings, who came to be known as Dr. Cline’s “secret children,” all initially met
through the 23andMe website, and as the story unfolds, they band together to get their story out
and seek justice against Dr. Cline. Many of the secret children and their parents tell their stories in
the film, but several others did not wish to appear in the film or be publicly identified.

Netflix, which released the film in May of 2022, had purchased the documentary from the
production company, RealHouse. The producers of the movie made deliberate efforts to receive
clearance from each of the secret children identified in the documentary and not identify others
who did not wish to be named or appear in the film. However, there were instances throughout the
documentary in which unblurred names appear on footage that depicted scrolling through a
computer screen listing 23andMe matches. At two points in the film, the names of two sisters
(who also shared the same mother), Laura DiSalvo and Sarah Bowling, appeared for about four
seconds each. That footage also appeared in a trailer that was promoted on the producers’ social
media accounts. Another woman, Lori Kennard, had her name appear unblurred for one second.
Ms. Kennard’s name was blurred one week after the film’s premiere on Netflix, and Ms.
DiSalvo’s and Ms. Bowling’s names were blurred 12 days after the release.

Within weeks of the film’s premiere on Netflix, Ms. Kennard, Ms. Bowling and Ms. DiSalvo
sued in state court for (1) Public Disclosure of Private Facts; (2) Deception under the Crime
Victim’s Relief Act (“CVRA”); (3) Intentional Infliction of Emotional Distress; (4) Identity
Deception under the CVRA,; and (5) Theft under the CVRA. The defendants removed the case to
the United States District Court for the Southern District of Indiana, and moved to dismiss on the
pleadings, which the court granted as to counts four and five. On a subsequent motion for
summary judgment, the plaintiffs’ Deception and IIED claims were dismissed. Also, Ms.
DiSalvo’s private facts claim was dismissed based upon her consent to have a photograph of her
used in the film, since she was unable to articulate any private information disclosed by the use of
her name, that wasn’t voluntarily disclosed by use of her photo. However, Netflix and
RealHouse’s defense that the disclosures were protected by the First Amendment was rejected by
the court. Moreover, their effort to dismiss the plaintiffs’ claims for punitive damages was not
successful at the summary judgment stage. Remaining for trial were the disclosure of private facts
claims of Ms. Kennard and Ms. Bowling.

At trial, the defense focused on two major lines of argument. First, was the brevity of the
disclosures and the unlikeliness that many people even noticed the names appearing on screen.
They called an expert witness, a marketing professor from the Wharton School, Jonah Berger,
who specialized in behavioral science and information processing, to testify that most people
watching the film would not register or remember seeing the plaintiffs’ names.

43



The second argument was the extent to which the plaintiffs — prior to the release of the film — had
not kept their identities as secret children private. Both Kennard and Bowling had, to different
extents, posted comments on social media and participated in a private Facebook group for Dr.
Cline’s children (in which all members were expected to observe strict privacy rules). Both
plaintiffs testified that they were only invited into the Facebook group after communicating with
half-siblings on the 23andMe site, and that the secret group could not be searched for by members
of the public using the Facebook platform. It was through communicating with the half-siblings
on 23andMe that they learned, for the first time, that they were the biological children of Dr.
Cline.

Separate from the private Facebook group, Ms. Bowling, in September 2019, had posted on her
Instagram account with 422 followers, a photograph, comment and hashtags that at least implied
her identity as one of Dr. Cline’s children. Seventy-nine accounts interacted with her post by
“liking” it, and several commented on it. Other evidence tended to establish that Bowling had not
been trying to keep her identity as one of Dr. Cline’s children a secret. In a private message to one
of her newly discovered half-siblings, Bowling wrote: “Live your truth, there is no shame. I found
great freedom in feeling like [ wasn’t keeping a secret.” Another — perhaps more damaging —
message was a text Bowling sent to her friend soon after being informed that her name appeared
in the documentary, after the friend expressed the belief that Netflix had been irresponsible:
“Fuck Irresponsible. I want to get rich bitch.”

On cross-examination of Ms. Bowling, the defense pointed out that the first contact between Ms.
Bowling and the defendants was a message Ms. Bowling had initiated on Facebook with one of
the producers of the film, identifying herself as one of the secret children. She acknowledged not
having told the producer that the information was confidential, though she ultimately declined to
give consent to be identified in the film (the film producers had communicated to the secret
children that they would only disclose the identities of those who affirmatively agreed to have
their names and/or images used in the documentary).

Ms. Bowling testified that she was irate and felt betrayed after she learned that her name had been
used without her consent after she had been promised that she would not be identified without her
express permission. Both plaintiffs testified they suffered emotional distress and humiliation from
having their names disclosed in the film; but Kennard’s testimony established that she was a
particularly sensitive individual who had suffered acute trauma during the time frame of the
release of the documentary. As a school teacher, she was terrified that members of the school
community, and others in her life, would find out about her status as one of Dr. Cline’s children,
and think less of her. She was particularly fearful about her own young children finding out. At
one point, she requested to be transferred to another school, testifying at trial that “I had to get
away. | had to take care of myself.” However, on cross-examination it was brought out that
another source of trauma that had led to her transfer request was the unfortunate suicide of a
student in her school (not from Ms. Kennard’s classroom). The defense further brought to light
that Ms. Kennard had sought therapy over a decade earlier from trauma-related anxiety
completely unconnected to her discovery about Dr. Cline. At her deposition, she testified that the
day she received her 23andMe results had been the most traumatic day in her life, and that the day
she learned that she had been identified in Our Father had been the second-most traumatic day.
These facts formed the basis of the defense argument that it was not the fleeting moment that
Kennard had been identified in the film that had caused her suffering.
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Ms. Kennard also shared her experiences on social media, but not to the extent that Bowling had.
She had posted to her private Facebook account, in March 2021, commenting that her 23andMe
DNA test results had “been VERY interesting . . . to say the least.” In follow-up private messages
on Facebook with an acquaintance and a fourth cousin she had never met (who was not one of Dr.
Cline’s children), she disclosed her identity as one of Dr. Cline’s children, and did not tell the two
individuals to keep the information confidential. Separately, one of Kennard’s half-siblings that
she had met through the private Facebook group for Dr. Cline’s children, disclosed Kennard’s
identity as a secret child to a mutual friend. Though Kennard still considered the information
private, she hadn’t expressly told the individuals with whom she chose to share this information
to keep it a secret. Kennard testified that she had been selective in who she chose to share her
secret with and did not broadcast it to her 1500+ Facebook friends.

The film had been vetted by an experienced production attorney, Alonzo Wickers, who
implemented a “clearance log” of legal issues. However, the scenes with plaintiff’s names were
not flagged. Separate efforts were made to blur the names of those individuals who did not wish
to be identified. An email from the film’s director, Lucie Jourdan, to staff, directed that specific
names of Dr. Cline’s children, including that of Ms. Kennard, should be blurred. She testified that
she had blurred Ms. Kennard’s name in one scene, at the request of Jacoba Ballard, who had been
very protective of her half-siblings, but that she had apparently missed a separate scene where Ms.
Kennard’s name fleetingly appeared in the upper left-hand corner of the screen. A subsequent
email from the film’s producer to Netflix employees provided a list of names that should be
blurred, but Ms. Bowling and Ms. Kennard’s names were not in this email.

At the close of the plaintiff’s case, the defendants made a motion, pursuant to Rule 50, to have the
punitive damages claim dismissed for failure to present sufficient evidence under the heightened
standard required for such damages under Indiana law. The U.S. District Court judge, the Hon.
Tonya Pratt, concluded “that there would be no legally sufficient basis for the jury to conclude
that either defendant acted with gross negligence and reckless disregard for plaintiffs’ privacy
rights and not the result of a mistake of fact or law, honest error of judgment, overzealousness,
mere negligence, or other human failing.” Accordingly, the court dismissed the plaintiffs’ claims
for punitive damages.

After a four-day trial, the eight-member jury was given the case, with a key instruction delivered
by the judge that the plaintiffs’ “information is not private in nature if the information is left open
to public inspection, if the defendant merely gives further publicity to information about the
plaintiff that is already in public, or if the plaintiff discloses that information to people who are
not close family or close friends.” It is likely on the basis of this question that the jury rendered a
split verdict, probably believing that Ms. Bowling publicly shared information about her status as
a secret child, and that Ms. Kennard had not. Overall, the jury may have found Kennard’s
testimony to be more sympathetic than that of Bowling. It found in favor of the defendants on Ms.
Bowling’s disclosure of private facts claim, but found in favor of Ms. Kennard’s private facts
claim, awarding her compensatory damages of $385,000.
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Hill v. Birmingham Broadcasting LLC (WVTM-TV)
CV-14-904839 (Ala. Cir., Jefferson County, October 18, 2018), jury verdict.

Claims: Libel, False Light and Negligent Post-Trial Motions: Defendant’s Motions for
Training and Supervision JNOV, New Trial and Remittitur were
denied.

Plaintiff Type: Private Figure
Appeal: Reversed, and Judgment Entered in

Legal Standard: Negligence
Favor of Defendant.

Defendant Type: Broadcaster (Television) ) )
Defense Counsel: Dennis R. Bailey, J.

Trier of Fact: Jury Evans Bailey, and Katie E. Davis, Stakely,
Result: Jury verdict for Plaintiff on libel Johnston & Garrett, P.A., Montgomery,
claim only (judgment as a matter of law Ala.
granted on false light and negligent training Plaintiffs’ Counsel: John C. Robbins,
and supervision claims). Robbins Law Firm, Birmingham, Ala.
Damages:
$250,000 Total
$250,000 Compensatory
$0 Punitive

Summary:

This case, trial, and subsequent appeal, centered around the applicability of Alabama’s statutory
fair report privilege, Ala. Code 8 13A-11-161. The case arose from the December 6, 2013,
broadcast of a weekly televised news segment called “To Catch a Predator” on WVTM, which
was produced in partnership with the Jefferson County Sheriff’s Department (“Sheriff’s Dept.”),
which called for the public to help the law enforcement office locate Leslie Wayne Hill, who the
segment claimed was a sex offender who failed to register as such under state law.

By way of background, Mr. Hill had been convicted in 1992 of five counts of distributing
obscene materials for renting out adult videos at a video rental store he owned at the time.
Subsequently, Hill —then a truck driver for the City of Birmingham — was arrested in 2013 on a
misdemeanor harassment charge. Pursuant to the arrest, the Sheriff’s Dept., in conducting a
criminal background check, concluded that Mr. Hill was required to register as a sex offender
and notified him. When Hill refused to register, warrants were obtained for his arrest, for failing
to register and for maintaining a residence within 2000 feet of a school. Unable to locate Hill, the
Sheriff’s Office decided to include Hill in their weekly spot on WVTM news broadcast. On the
segment, Hill’s full name and photograph were displayed, along with the “TO CATCH A
PREDATOR?” title of the segment. The sheriff read a script that included the nature of the
charges, including the underlying crime of “distribution of obscene material.” At the end of the
broadcast, a background announcer reiterated, with Hill’s name and photograph displayed again,
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“Take another look at this convicted sex offender. If you’ve seen him, call [the telephone number
for the Sheriff’s Dept.’s sex-offender unit]. Your call will remain anonymous.”

After the broadcast, Hill’s attorney contacted the district attorney’s office to convey the legal
opinion that the 1992 convictions were not deemed sex offenses under Alabama law and did not
require registration as a sex offender. The deputy district attorney assigned to the case agreed and
requested that the warrants be recalled. The warrants were subsequently recalled. Neither Hill
nor his attorney contacted WVTM to notify them that the warrants had been recalled or to
request a retraction. Nevertheless, at the conclusion of the next “To Catch a Predator” segment
on the television station, the Sheriff provided a 13-second update on the Hill case, noting that the
charges had been recalled, and displaying “CHARGES DROPPED” above Hill’s photo.

Hill sued individual members of the Sheriff’s Dept., as well as WVTM, claiming defamation,
false light, negligent training and supervision, and the tort of outrage. The court dismissed the
suit as to the Sheriff’s Dept. defendants on the basis of state immunity.

WVTM moved for summary judgment, which was denied except on the claim for outrage. In its
decision, the trial court agreed that the defendant had established a conditional fair report
privilege under 8 13A-11-161 because the Sheriff’s Dept. created the video, and the television
station did not alter it in any way. The court also held that the privilege was not lost on the basis
of malice. However, the trial court held that another exception to the statutory fair report
privilege could apply, i.e., whether the defendant negligently failed “to publish in the same
manner in which the publication complained of appeared, a reasonable explanation or
contradiction thereof by the plaintiff.” Under this exception, the trial judge held that there was a
jury question as to whether the December 13t broadcast was made “in the same manner” as the
original December 6™ broadcast since WVTM voluntarily chose to broadcast the segments
created by the Sheriff’s Dept.

A jury trial was held in October 2018. The false light and negligent training and supervision
claims were dismissed at the close of evidence on motion for judgment as a matter of law, but
the defamation claim was submitted to the jury. The jury was instructed on the “in the same
manner” exception to the fair report privilege, and returned a verdict in favor of Hill in the
amount of $250,000.

On appeal, the Alabama Supreme Court agreed with the defense argument that the trial court
misapplied the “in the same manner” exception to the fair report privilege. The statute calls for
the defendant to publish in the same manner, “a reasonable explanation or contradiction thereof
by the plaintiff,” but Hill never provided such an explanation. The December 13 update
segment was voluntarily aired by the Sheriff’s Dept. on WVTM. In the absence of an
explanation or contradiction from the plaintiff, the exception to the fair report privilege did not
apply. The Court reversed and entered judgment in favor of WVTM.

3. Hung Juries (0)
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4. Default Verdicts for Plaintiffs (2)

Lewis v. Jones

D-1-GN-18-006623 (Tex. Dist., Travis County, Aug. 5, 2022), jury award.
Lafferty v. Jones

Dkt. No. UWY-CV18-6046436-S and other consolidated cases

(Conn. Super., Waterbury County, October 12, 2022), jury award.

Claims: IIED, Libel, False Light, NEID, Post-Trial Motions: Motions for Remittitur
unfair trade practices and JNOV denied.

Plaintiff Type: N/A Appeal: Affirmed.

Legal Standard: N/A Defense Counsel: Norman A. Pattis, The

Pattis & Associates, LLC Law Firm, New

Defendant Type: Broadcaster (Radio) and ]
Haven, CT (Connecticut cases)

Internet
Trier of Fact: Jury Andino Reynal, The Reynal Law Firm,
Result: Default Judgments and Jury Awards. | P.C., Houston, TX (Texas cases)
Damages:

. Plaintiffs’ Counsel: Joshua D. Koskoff and
Lewis:

Christopher Mattei, Koskoff & Bieder, 350
Fairfield Ave., Bridgeport, CT 06604
(Connecticut cases)

$49.3 million Total
$4.1 million Compensatory
$45.2 million Punitive

Lafferty: Mark Bankston and Kyle Farrar, Farrar &
$1.438 billion Total Ball, Houston, TX (Texas cases)

$965 million Compensatory

$473 million Punitive/Attorneys’ Fees

Summary:

Within hours of the December 14, 2012, tragic mass murder of 20 first grade students, and six
adults, at the Sandy Hook Elementary School in Newtown, CT, infamous conspiracy theorist
Alex Jones took to the airwaves through his syndicated radio show and Infowars online platform,
which at the time had millions of weekly listeners. Jones falsely alleged that reports of the
shooting were a hoax —a so-called government “false flag” operation — engineered to facilitate
gun control and take away people’s guns. These lies and similar falsehood over the following
years — claiming that Sandy Hook was a “staged” event performed by actors, a “government
operation” and “inside job,” were repeated over the ensuing years, by Jones and a cohort of self-
described “investigators” who expanded upon and amplified the lies on Jones’ platforms, and
harassed the victims’ families both online and in-person in Newtown, under the guise of
“reporting” on the events at Sandy Hook. Infowars manipulated videos of press coverage to call
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into question whether the victims of the massacre were dead, accusing parents of the victims of
having faked their children’s death. The broadcasts caused the families of the victims to be the
targets of harassment, verbal abuse, and death threats, both in-person and on social media.
Families and survivors encountered strange individuals videotaping them and some moved to
undisclosed locations.

After suffering years of abuse, the families of the victims and survivors of the shooting filed suit
in 2018 against Jones, his companies, and his allies, in lawsuits in Texas and Connecticut. Two
sets of parents filed in Texas, claiming intentional infliction of emotional distress, while the
families of eight victims sued in Connecticut, along with a first responder to the scene. The
Connecticut suit also included, in addition to an 1IED count, claims of negligent infliction of
emotional distress, defamation, false light and unfair trade practices. The plaintiffs alleged that
Jones’ business model was to knowingly propagate false narratives engendering paranoia, social
anxiety and political discord under the guise of journalism, as part of his media operation that
hawked precious metals, dietary and “male-enhancement” supplements, radiation-defeating
iodine pills, gas masks, body armor and weapon accessories.

After defendants failed to turn over documents, repeatedly violated court orders, and after
monetary sanctions against the defendants failed to secure their compliance with discovery
obligations, default judgments were entered in both the Texas and Connecticut actions, in
September and November 2021, respectively, rendering Jones liable on the merits of the
complaints. All that remained for the cases were trials on damages.

In the first damages trial, an Austin, TX jury awarded the parents of Jesse Lewis a total of $49.3
million ($4.1 million in compensatory damages and an additional $45.2 million punitive award).
Both parents gave emotional testimony about the “living hell” Jones had put their family
through, with the child’s mother speaking directly to Jones from the witness stand: “Do you
think 1’m an actor?” Jesse’s father testified not only that the family had been threatened, but
further stated that their car and home had been shot at as a result of Jones’ lies. Jones’ litigation
misconduct — which had led to the default being entered against him — took center stage during
his own testimony. In what Jones himself referred to as a “Perry Mason” moment, the family’s
attorney, Mark Bankston, confronted Jones with his own texts and emails related to the Sandy
Hook shooting, which he had previously sworn at his deposition that he had searched for but did
not exist. The surprise came after Jones’ attorney inadvertently sent plaintiff’s counsel a digital
copy of Jones’ entire phone. In one the text, Jones admitted to making hundreds of thousands of
dollars from each broadcast, a fact he had previously denied.

In the second trial in Connecticut, plaintiffs and additional family members testified about
decade of abuse caused by Alex Jones’ conspiratorial misinformation campaign: death and rape
threats, mail from conspiracy theorists with pictures of dead children, and in-person
confrontations with people who accused them of being “crisis actors.” The jury awarded
plaintiffs $965 million in compensatory damages, and the court added $473 million in punitive
damages and attorneys’ fees.
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5. Cases Not Included in the MLRC Study

Within the period covered by this report, 2018-2024, there were several high profile defamation
trials which are not included in MLRC’s Study or discussed at length in this Report. The
defendants were not media entities, as we define them for the purposes of our Study. See
Appendix C, infra, p. 119, for detailed criteria for inclusion.

Thus, excluded trials include those brought against the former president by journalist and advice
columnist, E. Jean Carroll, Carroll v. Trump I (S.D.N.Y. 2023) ($5M verdict) and Carroll v.
Trump 11 (S.D.N.Y. 2024) ($83.3M verdict); between Hollywood actors Johnny Depp and
Amber Heard, Depp v. Heard (Va. Cir. 2022) ($15M for Depp, reduced to $10.35M, $2M for
Heard on her counterclaim); between the former Alabama Supreme Court Chief Justice/U.S.
Senate candidate and his sexual abuse accuser, Moore v. Corfman (Ala. Cir. 2022) (no cause of
action for either party’s claims), as well as the trial involving a Democratic-aligned super PAC
that opposed the aforementioned senate candidate, Moore v. Senate Majority PAC (M.D. Ala.
2022) ($8.2M verdict); brought by a British caver against Elon Musk, who referred to the man as
a “pedo guy” in a tweet (C.D. Cal. 2019) (defense verdict), and also, the case brought by two
Georgia poll workers against the former NYC mayor over false accusations of vote rigging,
Freeman v. Guiliani (D.D.C. 2023) ($148M verdict).

In addition, the MLRC Study only includes media trials that reach the verdict stage, and does not

include pre-trial settlements, such as the unprecedented $787M settlement paid by Fox News in
Dominion Voting Systems v. Fox News (Del. Super 2023).
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B. Pre-2018 Trials Not Previously Included (2)

Horne v.WTVR, LLC
Civil Action No. 3:16-cv-000092-JAG (E.D. Va., April 10, 2017), directed verdict.

Claims: Libel Post-Trial Motions: None.

Plaintiff Type: Public Official Appeal: Affirmed

Legal Standard: Actual Malice Defense Counsel: Conrad Shumadine and
Defendant Type: Broadcast-Television I\B/;e\tt Spain, Willcox & Savage PC, Norfolk,
Trier of Fact: Jury (Directed Verdict) Plaintiffs” Counsel: Richard Hawkins, The
Result: Directed Verdict for Defendant Hawkins Law Firm, PC, Richmond, VA.

Summary:

This matter arose out of a local television news report about a school budget and finance
director who had been hired, but later fired when it came to light that she was ineligible for the
position because she was a felon. The plaintiff disclosed her prior criminal conviction on her
application form and was hired for the job. The school board later received an anonymous tip
about plaintiff’s criminal record. The school superintendent determined it was unlawful to have
hired plaintiff for the position and fired her. The news segment aired by CBS 6 (WTVR) was
entitled “Felon Hired, Then Fired,” and featured an interview with the school superintendent
who indicated that he could not speak about the specific case of the plaintiff. Instead, through
the interview, the segment explained the application and hiring process that the school system
used. Significantly, the report ended with the assertion, “Virginia state law is also specific when
it comes to filling out an application for a school system. It is a Class 1 misdemeanor to make
false representations when it comes to revealing criminal convictions.”

Plaintiff sued the television station for libel, saying the report falsely implied she failed to
disclose her criminal record. Denying a motion for summary judgment, the court found the
report capable of a defamatory meaning, and that plaintiff was a public official, required to
prove actual malice at trial. At the close of plaintiff’s case, the defense moved for a directed
verdict, which the trial court granted, for lack of evidence of actual malice.

In her appeal, the plaintiff argued that the district court erred in deeming her a public official
and should also have compelled WTVR to disclose the identity of its anonymous source. First,
the Fourth Circuit found that the school budget and finance director position that the plaintiff
had been hired for came with it significant governmental responsibilities and public scrutiny, in
line with the rationale the Supreme Court has given for placing a higher burden of proof on
public officials, and that the statements at issue related to her fitness for that position. Further,
the Court agreed that the plaintiff failed to furnish evidence of actual malice. Finally, the Court
rejected as mere speculation plaintiff’s argument that she could have proven actual malice if the
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district court had allowed discovery into the identity of the anonymous source. For all of these
reasons, the Fourth Circuit affirmed the district court’s decision.

Tharp v. Media General, Inc.

Civil Action No. 4:11-cv-01819-TLW (D.S.C., May 16, 2014), jury verdict.

Claims: Libel
Plaintiff Type: Private Figure
Legal Standard: Common Law Malice

Defendant Type: Broadcast-Television, Print-
Newspaper, and Internet Website

Trier of Fact: Jury
Result: Verdict for Plaintiff
Damages:

$332,000 Total
$332,000 Compensatory
$0 Punitive

Post-Trial Motions: Defendant’s Motion for
JNOV denied September 2, 2014.

Appeal: None.

Defense Counsel: Carl Frederick Muller, Carl
Muller Law, Greenville, S.C.

Plaintiffs’ Counsel: David Wolf,
DavidWolfLaw, New York, New York

Summary:

This case arose out of a 2010 news story about the arrest of the plaintiff on charges of sexual
abuse and kidnapping. The story was broadcast on WBTW CBS News 13, and published on its
website and local newspaper. It included an interview with a minor and the minor’s mother
stating he was ordered at gunpoint by one man to perform sex acts on plaintiff in the locker room
of a local wellness center. A mug shot of the plaintiff was included with the report. A draft script
questioned the credibility of the minor, but was not included in the final report. Additionally, the
draft included a police statement that video surveillance did not show a gunman but this too was
omitted from the report. Ultimately, law enforcement dropped all charges against the plaintiff
and the criminal charges were expunged. The plaintiff brought this defamation case against the
media company as well as the reporter and news anchor.

A jury trial was held in May of 2014. The plaintiff was deemed to be a private figure, and as
such, liability was subject to a common law malice legal standard under South Carolina law, but
the court recognized that actual malice standard was applicable to punitive damages. Thus, the
jury was instructed with respect to both standards, applicable to liability and punitive damages,
respectively. The jury was further instructed with respect to the fair report privilege and the
substantial truth defense, which the defendants claimed shielded them from liability.

The jury found the three corporate entities liable for defamation, but not the two individual
defendants. It awarded $322,000 in compensatory damages but declined to award punitive
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damages. After defendants’ post-trial motions were denied, they paid the judgment without
appeal.

C. New Developments in Previously Reported Trials
Developments in previous years’ editions of the MLRC Report on Trials and Damages.
2014 Trial

Menkowitz v. Peerless Publications, Inc., 98-07291 (C.C.P. Montgomery Cty., March 20,
2014), Jury Verdict. (See 2016 Report, p.11).

Post-Trial Motion: Defendants’ Motion for Post-Trial Relief was granted in part, the court
striking the punitive damages award on the grounds that there was insufficient evidence of
actual malice; reducing the total award from $2 million to $1 million.

Appeal: The Superior Court of Pennsylvania vacated the $1 million compensatory damages
judgment in favor of Dr. Menkowitz in its entirety and remanded for entry of judgment in favor
of Peerless Publications, Inc. and Erik Engquist. The Court, concluding that the trial court
should have granted the defense motion for JNOV, found that the plaintiff failed to prove injury
to reputation caused by the allegedly false statements or innuendos as opposed to the truthful
reporting about the plaintiff’s suspension from the hospital.

The Pennsylvania Supreme Court reviewed the Superior Court’s decision, and reversed, finding
that it had failed to review the refusal by the trial court to grant JNOV in the light most
favorable to plaintiff and afford him all reasonable inferences. The Court remanded the matter
back to the Superior Court to consider the other issues raised on appeal. Menkowitz v. Peerless
Publs., Inc., 653 Pa. 373 (2019).

Before a decision from the Superior Court on remand, the parties filed a joint motion to dismiss
the appeal, apparently reflecting that the case settled.

2016 Trials

Desmond v. News & Observer Pub. Co. (N.C. Super. Oct. 18, 19, 2016), Jury Verdict (See
2018 Report, p.13).

Appeal: The plaintiff’s verdict of $6 million ($1.5M compensatory, and $4.5M punitive
damages), was affirmed by the Court of Appeals of North Carolina. 823 S.E.2d 412 (Dec. 18,
2018), but the Supreme Court of North Carolina affirmed the compensatory award of $1.5M, and
reversed the punitive damages award, and remanded for retrial on punitive damages only. 375
N.C. 21 (2020). The case settled in 2021, prior to retrial.

Larson v. KARE-TV, St. Cloud Times, Case No. 27-CV-15-9363 (Minn. Dist. Nov. 21, 2016).

As previously reported, there was a jury verdict for the defendant, but the court vacated the
verdict and its earlier decision that had held the fair report privilege to apply, held that the
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statements at issue were defamatory as a matter of law, and granted a new trial solely on the
issue of damages. (See 2018 Report, p.10).

Appeal: The Court of Appeals of Minnesota reversed the trial court’s post-trial relief and
reinstated the defense verdict, finding that the statements at issue (made at an official police
press conference) were protected by the fair report privilege. The Minnesota Supreme Court
affirmed in part and reversed in part the decision of the appeals court. 940 N.W.2d (Minn. 2020).
It ordered retrial on 5 of the 11 statements at issue, finding that jury instructions on the fair report
privilege could have prejudiced the result. The case settled in 2021, prior to retrial.

2017 Trials

Tenborg v. Cal Coast News (Cal. Super., March 16, 2017), jury verdict (See 2018 Report,
p.15). The $1.1 million verdict was affirmed on the grounds that defendants did not provide a
record to the appellate court. 2019 Cal. App. Unpub. LEXIS 706.
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IV. TRIALS AND DAMAGES TABLES AND ANALYSIS

A CASES AND TRIALS?

Table 1: Number and Results of All Cases

Default Hung No.P  No.D % D

Year Cases PWins Trials Juries Verdicts Wins Wins Wins
2010 10 10 10 4 6 60.0%
2011 9 9 9 7 2 22.2%
2012 7 1 6 1 5 2 3 60.0%
2013 5 1 4 1 3 2 1 33.3%
2014 9 9 9 7 2 22.2%
2015 1 1 1 1 100.0%
2016 6 6 6 4 2 33.3%
2017 4 4 4 1 3 75.0%

2018 1 1 1 1 0.0%
2019 2 2 2 1 1 50.0%
2020 1 1 1 1 100.0%
2021 1 1 1 1 100.0%
2022 5 2 3 3 1 2 66.7%

2023 0 0 0 0.0%

2024 3 3 3 3 0.0%
1980-89 268 2 266 3 263 165 98 37.3%
1990-99 196 4 192 4 188 112 76 40.4%
2000-09 137 13 124 5 119 57 62 52.1%
2010-24 64 4 60 2 58 33 25 43.1%
2018-24 13 2 11 0 11 6 5 455%
1980-2024 665 23 642 14 628 367 261 41.6%

Table 1 Analysis

The number of trials involving media defendants has dropped dramatically over the decades.
There were eleven trials between 2018 to 2024. As the table shows, there were 266 trials (not
including defaults)®° in the 1980s, an average of roughly 27 per year. In the 1990s, this dropped

% For the purposes of this study, a “case” is a proceeding in an American court against a media

defendant that is not settled or dismissed on motion prior to a hearing before a trier of fact; a case that
is contested through to deliberations by a trier of fact on liability is a “trial”; and a trial that produces
as verdict (not a hung jury) is deemed a “verdict.” Directed verdicts qualify as “cases,” “trials,” and
“verdicts.” See also Appendix C, infra, p. 119.

%0 Some notes about this chart: Defaults were not recorded prior to 1998, but are now added as they are
discovered. They are excluded from all other tables.

Fourteen trials ended in hung juries: Cramlet (I) v. Multi-Media Program Prods., (D. Colo. 1981);
Braun (1) v. Flynt, (W.D. Tex. 1982); MacDonald v. McGinniss, (C.D. Cal. 1987); Eidson v. Berry,
(Ga. Super. Ct. 1993); Lugo (1) v. Inside Edition (Cal. Super. 1993); Masson (1) v. The New Yorker,
(N.D. Cal. 1993); Benson v. Phila. Daily News, (Pa. Ct. C.P. 1994); Nannicola v. Warren Newspapers,
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to 192 or an average of about 19 per year. From 2000 to 2009, there were 124 trials averaging roughly
12 per year. Since 2010, there have only been 64 trials averaging just over 4 trials per year, with about
one-and-a-half trials per year over the past seven years.

Since 2010, a defense verdict was reached in 25 out of 58 (43.1 percent) trials (not including
hung juries), which is similar to the 45-year average in this study, 41.6 percent.

Inc., (Ohio C.P. 2001); Hewan v. Fox News Network, (E.D. Ky. 2003); Weaver v. Clear Channel
Comm ’ns (D. Idaho 2003); Popovich (I) v. Daily News Publ’g Co. (Pa. Ct. C.P. 2004); Mandel (1) v.
Boston Phoenix, Inc., (D. Mass. 2007); Jones v. Dirty World Entertainment Recordings, LLC, (E.D.
Ky. 2013); and Mendoza v. Zollinger, (N.M. Dist 2012) (court, however, granting defendants post-trial
motion for judgment as a matter of law). There were also four mistrials for other reasons: Downing v.
Aberchrombie & Fitch, (C.D. Cal. 2002) (plaintiff misconduct), dismissed (C.D. Cal. 2004) (settled);
Jarosak v. Bloyer, (Ind. Dist. Ct. 2004) (plaintiff’s counsel ill); Tuttle v. Marvin, (D. S.C. 2005)
(plaintiff’s counsel ill); and Anderson v. Gannett Co., Inc. (Fla. Cir. Ct. 2004) (two jurors dismissed,
leaving no alternates).
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Table 2: Defense Wins By Included Claims?!

1980-2024 2018-24
No. % cases No. % D

Claim cases % cases Dwins withclaim| cases No.Dwins wins
Defamation 563 87.7% 228 40.5% 9 4 44.4%

Defamation Only 467 72.7% 187 40.0% 4 2 50.0%
False Light 60 9.3% 24 40.0% 3 1 33.3%
Invasion of Privacy 32 5.0% 15 46.9%
Intentional Infl of Emotional Distress 30 4.7% 14 46.7% 2
Misappropriation / Right of Publicity 15 2.3% 2 13.3%
Private Facts 14 2.2% 4 28.6% 1
Intrusion 11 1.7% 5 45.5%
Negligent Infl. of Emotional Distress 10 1.6% 5 50.0%
Interf. with Contract/Biz/Unfair Trade 10 1.6% 5 50.0% 1 1 100.0%
Eavesdropping / Wiretapping 8 1.2% 6 75.0%
Fraud 9 1.4% 3 33.3% 1 1 100.0%
Negligence 7 1.1% 3 42.9%
Trespass 6 0.9% 4 66.7%
Breach of Contract 5 0.8%
Commercial Disparagement 5 0.8% 4 80.0%
Trademark 3 0.5% 1 33.3%
Conspiracy 2 0.3% 1 50.0%
Interference with Family Relationship 2 0.3%
Loss of Consortium 3 0.5% 2 66.7% 1 1 100.0%
Outrageous Conduct 2 0.3%
Wrongful Death 2 0.3%
Assault 1 0.2%
Battery 1 0.2%
Breach of Fiduciary Duty 1 0.2%
Civil Rights 1 0.2%
Conversion 1 0.2%
False Imprisonment 1 0.2%
FCC Personal Attack Rule 1 0.2%
Harassment 1 0.2% 1 100.0%
Malicious Prosecution 1 0.2%
Negligent Supervision 1 0.2%
Unjust Enrichment 1 0.2%
Total trials 642 100.0% 261 40.7% 11 5 45.5%

31 The number of defense wins listed for each claim in this table is the number of trials won by the
defendant in which the claim was litigated; it does not indicate whether the defendant won on that
particular claim. The percentages of defense wins in this chart differ from the figures in Table 1,
supra, because the percentages here are of all trials, including hung juries, while the percentages in
Table 1 are of verdicts (defense or plaintiff wins) only.
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Table 2 Analysis

Defamation is the predominant claim made against the media, brought in 87.7 percent of all
cases, and is the sole claim in 72.7 percent of cases. No other claim is represented by anywhere
near the number of trials as defamation. False light is the second most frequent claim, found in
9.3% of trials.

Table 3: Defense Wins By Trier of Fact®

Jury Directed Verdict Bench Trial Total
Verdicts DWins % Won Verdicts D Wins % Won Verdicts D Wins % Won Verdicts D Wins % Won
1980-89 220 65 29.5% 22 22 100% 21 11 52.4% 263 98 37.3%
1990-99 157 55 35.0% 15 15 100% 16 6 37.5% 188 76 40.4%
2000-09 96 45 46.9% 13 12 92% 10 5 50.0% 119 62 52.1%
2010-24 47 14 29.8% 8 8 100% 3 3 100.0% 58 25 43.1%
2018-24 9 3 33.3% 1 1 100% 1 1 100% 11 5 45%

1980-2024 520 179 34.4% 58 57 98% 50 25 50.0% 628 261 41.6%

Table 3 Analysis

Overall, defendants have won only about a third (34.4 percent) of jury verdicts (not including
directed verdicts). Although defense win rates with juries have fluctuated over the decades, with
a spike in the first decade of the 2000s (46.9 percent), defense win rates have dipped below
historical averages since 2010 to only 14 of 47 verdicts (29.8 percent).

Defendants prevailed in all but one of the 58 directed verdicts since 1980.3° Bench verdicts
represent only 8 percent of verdicts (50 of 628) and defendants won 50 percent of these.

%2 This and most subsequent tables (unless specifically noted) include only “verdicts,” and exclude 14
trials since 1980 which ended in hung juries. For a list of these hung jury trials, see n.30, supra.
Subsequent retrials in these cases that resulted in liability verdicts are included as separate trials.

% In Kerrick v. Monitz, No. 2995-C-2004 (Pa. C.P., Luzerne County directed verdict Oct. 11, 2007), the
judge responded to a plaintiff motion for a directed verdict by holding that the defendants were
negligent as a matter of law and instructing the jury to determine and award damages of at least one
dollar. The jury awarded $305,250, and there was no appeal.
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Table 4: Defense Wins by Forum?*

State Federal
Year Verdicts DWins % D Wins | Verdicts DWins % D Wins
1980-89 200 71 35.5% 63 27 42.9%
1990-99 147 58 39.5% 41 18 43.9%
2000-09 101 51 50.5% 18 11 61.1%
2010-24 40 20 50.0% 18 5 27.8%
2018-24 7 3 42.9% 4 2 50.0%
1980-2024 488 200 41.0% 140 61 43.6%

Table 4 Analysis

More than three-quarters of verdicts (77.7 percent or 488 of 628) since 1980 have been in state
courts. Since 2010, 40 out of 58 (70.0 percent) verdicts were in state court and defendants won
20 of those state-court verdicts (50 percent).

Overall, defendants have won 41.0 percent of verdicts in state court and 43.6 percent in federal
court. From decade to decade, the defense win rate has risen in both state and federal court, with
the rate in federal court maintaining an increasing lead in the number of defense verdicts versus
state court, with a four—to-six-point lead in the 1980s and 90s, and an 11-point lead in the first
decade of the 2000s.

Since 2010, defendants won 20 out of 40 (50.0 percent) state trials, continuing the win rate of the
early 2000s. However, of the federal trials since 2010, defendants have prevailed in only 5 of 18
(27.8 percent). See also Section Il., supra, at p. 8, focusing on the most recent 25 years of this
data.

% Fourteen trials ending in hung juries are excluded from this table. See n.30, supra. Eight of these hung
juries were in federal court trials; six were state trials.
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Table 5: Defense Wins by Plaintiff Status®®

Public Official Public Figure Private Figure
Year Verdicts DWins % DWins| Verdicts DWins % D Wins| Verdicts DWins % D Wins
1980-89 64 27 42.2% 75 27 36.0% 107 37 34.6%
1990-99 16 4 25.0% 55 23 41.8% 93 39 41.9%
2000-09 23 10 43.5% 29 18 62.1% 49 23 46.9%
2010-2024 11 7 63.6% 15 6 40.0% 24 9 37.5%
2018-24 3 3 100.0% 3 1 33.3% 3 0 0.0%
1980-2024 114 48 42.1% 174 74 42.5% 273 108 39.6%

Table 5 Analysis

Of 58 verdicts since 2010, 11 involved public officials, 15 involved public figures, 24 involved private figures, and the plaintiff’s
status was not at issue in eight trials.

Over the past 45 years, defendants have won a similar share of trials with each type of plaintiff: 42.1 percent of public official trials,
42.3 percent of public figure trials and 39.6 percent of private figure trials. Decade-by-decade, there have been variations in defense
win-rates in these categories, with a notable surge in defense wins in public figure cases in in the first decade of the 2000s (62.1
percent). But since 2010, it is public official cases which have experienced a higher-than-average defense win-rate, winning 7 of 11
(63.6 percent), including all three public official cases tried in the last seven years. See also analysis in Section I, supra, at p. 8.

% Plaintiff types are recorded as they were determined by courts in each case. See Appendix C., p. 119, infra., for definitions. Plaintiff status is
unknown or undetermined in cases with multiple plaintiff types and cases in which plaintiff status was either not available or not ruled on
because of the nature of the claim(s) at issue. For these reasons, the total of verdicts in this table does not equal the number of verdicts in Table
1. Fourteen trials ending in hung juries are excluded. See n.30, supra.
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Table 6: Defense Wins by Legal Standard3®

Actual Malice Negligence
Year Verdicts DWins % D Wins| Verdicts DWins % D Wins
1980-89 149 63 42.3% 93 28 30.1%
1990-99 92 37 40.2% 75 30 40.0%
2000-09 57 31 54.4% 46 19 41.3%
2010-24 28 13 46.4% 21 9 42.9%
2018-24 6 4 66.7% 3 1 33.3%
1980-2024 326 144 44.2% 235 86 36.6%

Table 6 Analysis

Over the long-term, defendants have done better in cases tried under the actual malice standard, winning 44.2 percent of those
verdicts, while only winning 36.6 percent of cases tried under the negligence standard.®’ In trials since 2010, defendants have still had
a slight edge in actual malice cases, but not as pronounced as in past years, with defendants prevailing in 13 of 28 (46.4 percent) actual
malice cases, and 9 of 21 (42.9 percent) negligence cases.

% The fourteen trials that ended in hung juries are excluded from this table. See n.32, supra.

7 Verdicts in which liability was determined at least in part by using the actual malice standard are counted under this category. The number of
verdicts in which actual malice was at issue is greater than the number of verdicts involving public officials and public figures reported in Table
5, supra, because of libel verdicts from jurisdictions in which private figure plaintiffs must prove actual malice; and false light trials involving
public issues (in which actual malice must be applied regardless of plaintiff’s status, as per Time v. Hill, 385 U.S. 374 (1967)). We have excluded from
this table verdicts for which the standard applied was unknown, inapplicable, or where neither actual malice nor negligence were applied. These
include cases involving alternative fault standards (such as New York’s unique “gross irresponsibility” standard for private figure trials, see
n.142, infra, which was applied in six cases) or claims (e.g., private facts or right of publicity) to which the actual malice standard does not

apply.
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Table 7A: Defense Wins by Medium - Print & Internets®

A. Print B. Internet
News papers Magazines Books Other Print Total Print
Verdicts Wins % Verdicts  Wins % Verdicts Wins %  Verdicts Wins %  Verdicts Wins % Verdicts ~ Wins %
1980-89 164 58 35% 35 13 37% 6 2 33% 2 1 50% 207 74 36%
1990-99 95 32 34% 19 11 58% 7 3 43% 2 123 46 37% 1 1 100%
2000-09 52 22 42% 75% 5 2 40% 4 1 25% 69 31 45% 1 0 0%
2010-24 26 14 54% 0% 4 1 25% 32 15 47% 6 0 0%
2018-24 4 4 100% 1 0 0% 5 4 80% 3 0 0%
1980-2024 337 126 37% 64 30 47% 22 8 36% 8 2 25% 431 166 39% 8 1 13%
Table 7B: Defense Wins by Medium - Audio-Visual Media®
C. Audio-Visual Media
Television-Broadcast Radio Cable Film Other Total A/V Media
Verdicts Wins %  Verdicts Wins %  Verdicts Wins %  Verdicts Wins %  Verdicts Wins %  Verdicts Wins %
1980-89 44 21 48% 10 3 30% 2 56 24 43%
1990-99 48 25 52% 1 3 27% 1 4 1 25% 64 29 45%
2000-09 35 22 63% 10 6 60% 1 1 100% 2 1 50% 1 1 100% 49 31 63%
2010-24 10 4 40% 4 2 50% 2 2 100% 1 17 8 47%
2018-24 2 50% 1 3 1 33%
1980-2024 137 72 53% 35 14 40% 4 3 75% 8 2 25% 2 1 50% 186 92 49%

%8 Print media include newspapers, magazines, books, newsletters, trade journals, comic books, and other print material available to the general
public. Internet content includes material available only online. Material developed for another medium that is also placed online (e.g., a
newspaper article also posted on the newspaper’s website) is classified under the original medium. For details, see Appendix C, p. 119, infra.
Trials ending in hung juries are excluded from this table. See n.32, supra.

39

Audio-visual media include broadcast TV, radio (terrestrial broadcast and satellite radio), cable and satellite television, film, streaming and

music. Broadcast TV includes services covered by the cable “must carry” provision (47 U.S.C. § 534). Internet content developed for another
medium that is also placed online (e.g., a television news story also posted on the station’s web site) is classified under the original medium.
For details, see Appendix C, p. 119, infra. Trials ending in hung juries are excluded. See n.32, supra.
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Tables 7A & 7B Analysis

While the majority of trials since 1980 with defendants identifiable by medium involved print
media (431 of 625, 69.0 percent), the print media’s share of cases has significantly declined since
the 1980s. And while the absolute number of trials involving both print and audio-visual have
declined, the decline in print media trials has been more dramatic. In the 1980s, 78.7 percent (207
of 263) of the trials had print media defendants; in the 1990s, 65.4 percent (123 of 188) did. In the
first decade of the 2000s, trials with print media defendants dropped to 58.0 percent (or 69 of
119), and since 2010, that figure has remained stable, 58.2 percent (or 32 of 55).

Among the various forms of media, newspapers have been the most frequent defendant, named
in 53.9 percent (337 of 625) of all trials identifiable by medium. Broadcast television is the next
most frequent defendant type, in 21.9 percent (137 of 625) of trials.

Since 2010, 32 verdicts involved print media: 26 with newspapers, two with magazines and four
with books. Seventeen verdicts involved audio-visual media: twelve with broadcast or cable
television and four with radio, and one streaming trial. Notwithstanding our limiting criteria for
the inclusion of trials involving internet content,® since 2010, there’s been 6 new internet trials,
tripling the total number of such trials we reported on in earlier decades.

Prior to 2003, this study only included one internet trial, but since then, with the rise of more
cases involving internet content that meet our criteria for inclusion, the number has risen to eight
(plus two hung juries). Although this is still a relatively small number trials, it is notable that
defendants have only prevailed once, and not since 1999, putting defendants on 25-year losing
streak at trial (not including hung juries).

0" For internet trials to be included, the person or entity sued must be deemed “a professional in the
presentation of the material at issue, and where the defendant is at least attempting to receive a
significant amount of revenue from its content.” It also must be available only online for inclusion in
this category; material developed for another medium that is also placed online (e.g., a newspaper
article that is also posted on the newspaper’s web site) is classified under the original medium for
which the content was primarily created (regardless of where it first appears). For complete criteria for
inclusion of Internet trials, see Appendix C, p. 119, infra.
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B. INITIAL AWARDS

Table 8A: Initial Awards - All Awards#!

No. Awards = Total of All Awards Avards SLMor over Avards $10Mor over Awerage Median
No. % No. %
1980-89 165 $258,105,187 40 24.2% 5 3.0% $1,564,274 $200,000
1990-99 112 $545,580,416 36 32.1% 1 9.8% $4,871,254 $372,500
2000-09 57 $149,226,224 22 38.6% 6 10.5% $2,618,004 $470,000
2010-24 33 $230,617,302 19 57.6% 3 9.1% $6,988,403 $1,001,002
2018-24 6 $29,611,002 3 50.0% 1 16.7% $4,935,167 $725,501
1980-2024 367 $1,183,529,129 117 3L.9% 25 6.8% $3,224,875 $323,500

1 “Initial awards” are before post-verdict motions and appeals. Dollar figures are as of the year in which the award was made. While the tables
show exact amounts, the text rounds dollar figures to the nearest $1,000, or $100,000 for amounts over $1 million. Percentages are rounded to
the nearest tenth.

“Awards” “$1 million or over” includes all awards $1 million or over, including awards of $10 million or more listed in the next column.
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Table 8A Analysis

Over the Study’s 45-year history, there has been a steady increase in the share of awards of $1
million and over, rising from 24.2 percent in the 1980s to 32.1 percent in the 1990s to 38.6
percent in the first decade of the 2000s; but since 2010, the number of awards of $1 million and
over has dramatically risen to 57.6 percent.

Although awards of $10 million and over were extremely rare in the 1980s, at 3.0 percent, since
then awards of that magnitude have ranged from around 9-10% in the decades since.

The median*? award has consistently risen, from $200,000 in the 1980s to $372,500 in the 1990s
to $470,000 in the 2000s; and has more than doubled since 2010, increasing to approximately
$1,001,000.

The average award over 45 years is $3.2 million, and as seen in Table 8A, the average awards in
individual decades range from $1.6 million in the 1980s to $7.0 million since 2010. The decade
averages have been spiked by two aberrationally large jury awards: one in the 1990s, MMAR
Group, Inc. v. Dow Jones & Co., Civ. No. H-95-1262 (S.D. Tex. 1997, $222.7 million),*® and
one in 2016, Bollea v. Gawker Media LLC, 12-012447-CI (Fla. Cir. Ct., Pinellas County, March
21, 2016; $140 million). Such awards are rare, but the possibility of such extreme awards
demonstrates the uncertainty of taking a case to trial.

2 The average, or “arithmetic mean,” is “a typical value around which a distribution is clustered.” John
Berry, Ted Graham, Jenney Sharp and Elizabeth Berry, Dictionary of Mathematics (Fitzroy Dearborn
Publ., 1999), at 15. The median is the “center or middle item of a data set,” id. at 144: the humber in
the middle of a listing of the numbers ranked in ascending (or descending) order. Together, the
average and median give some idea of the range of values. If the median is higher than the average, the
values are concentrated towards the high end of the scale. If the median is less, the values are
concentrated towards the lower end.

3 The trial court granted partial INOV and a new trial, and the award was eventually vacated. See p. 105,

infra, for details on this case.
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Table 8B: Initial awards - Jury Awards*

Awards $10Mor_
No. Total of All Awards $1M or over ower
Awards Awards No. % No. % Awerage Median
1980-89 155 $237,148,157 37 23.9% 4 2.6% $1,529,988 $200,000
1990-99 102 $542,193,813 35 34.3% 11 10.8% $5,315,626 $452,500
2000-09 52 $145,136,224 21 40.4% 6 11.5% $2,791,081 $490,000
2010-24 33 $230,617,302 19 57.6% 3 9.1% $6,988,403 $1,001,002
2018-24 6 $29,611,002 3 50.0% 1 16.7% $4,935,167 $725,501
1980-2024 342 $1,155,095,496 112 32.7% 24 7.0% $3,377,472 $370,000
Table 8C: Initial awards - Bench Awards
Total of All  Awards $1Mand Ower Awards $10M and Ower
No. Awards Awards No. % No. % Awerage Median
1980-89 10 $20,957,030 3 30.0% 1 10.0% $2,095,703 $140,148
1990-99 10 $3,386,603 1 10.0% $338,660 $37,501
2000-09 5 $4,090,000 1 20.0% $818,000 $155,000
2010-24
1980-2024 25 $28,433,633 5 20.0% 1 4.0% $1,137,345 $100,000

4 See n.41, supra, regarding initial awards.
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Table 8B & Table 8C Analysis

Most media trials are tried in front of a jury (92 percent). See Table 3. Not surprisingly, jury
awards constitute 98 percent of the total amount awarded in all trials, and the figures for average
and median jury awards (Table 8B) largely track the awards for all trials (Table 8A). Comparing
jury awards to bench awards, plaintiffs (when they prevail) do around three times better with
juries. The average jury award is $3.4 million, and the average bench award is $1.1 million.

67



Table 9A: Range of Initial Awards - All Awards

$1,000,000-  $5,000,000- $10,000,000 and
Total  Under $100,000 $100,001-$500,000 $500,001-$999,999  $4,999,999  $9,999,999 ower
1980-89 165 65 39.4% 40 24.2% 20 21% 30 182% 5 30% 5 3.0%
1990-99 = 112 37 33.0% 25 22.3% 14 125% 19 170% 6 54% 11 = 9.8%
2000-09 57 11 19.3% 20 35.1% 4 70% 14 246% 2  35% 6  10.5%
2010-24 33 2 6.1% 9 27.3% 3 91% 13 394% 3 91% 3 9.1%
2018-24 6 3 50.0% 2 333% 1 167%
1980-2024 367 115 = 313% 9% 25.6% 4 112% 76 207% 16 44% 25  6.8%
Table 9A Analysis

Table 9A divides awards into six different dollar ranges. Notably the percentage of awards of $100,000 or less has declined over the
34 years of the Study (from 39.4 percent in the 1980s to 33.0 percent in the 1990s to 19.3 percent in the 2000s and 6.1 percent since
2010). While a plurality of awards — 39.4 percent — in the 1980s were under $100,000, since 2010 that exact same plurality percentage
has shifted to awards falling into the $1 to $5 million range.
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Table 9B: Range of Initial Awards - Jury Awards

$1,000,000-  $5,000,000-  $10,000,000
Year Total  Under $100,000  $101,001-$500,000 $500,001-$999,999  $4,999.999  $9,999,999 and over
1980-89 155 61 39.4% 38 24.5% 19 123% 29 187% 4 26% 4 26%
1990-99 102 29 28.4% 24 235% 14 137% 18 176% 6  59% 11  108%
2000-09 52 10 19.2% 17 32.7% 4 77% 13 250% 2 38% 6  115%
2010-24 33 2 6.1% 9 27.3% 3 91% 13 394% 3 91% 3  91%
2018-24 6 3 50.0% 2 333% 1 167%
1980-2024 342 102 29.8% 88 25.7% 40 7% 73 213% 15 44% 24 7.0%

Table 9C: Range of Initial Awards - Bench Awards

Under $101,001-  $500,001-  $1,000,000-  $5,000,000- $10,000,000
Year Total  $100,000 $500,000 $999,999  $4,999.999  $9,999.999  andower
# % # % % # %  # %  # %
1980-89 10 4 400% 2 200% 1 100% 1 100% 1 100% 1 10.0%
1990-99 10 8 800% 1  100% 1 10.0%
2000-09 6 1 167% 3 50.0% 2 333%
2010-24
1980-2024 25 13  520% 6  240% 1 40% 3 120% 1 40% 1 40%

Tables 9B & 9C Analysis

With the vast majority of verdicts and awards decided by juries, the distribution of jury awards in Table 9B closely mirrors the
distribution of all awards in Table 9A.

There have only been 25 bench awards since 1980 and none since 2006. About half (13 awards, 52 percent) were under $100,000. Six
awards (24 percent) fell in the $100,001 to $500,000 range (five of those six awards were under $250,000). There were three verdicts
(12 percent) in the $1 million to $5 million range, and only one apiece in both the $5 million to $10 million and $10 million and over
ranges.
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Table 10A: Initial Award Components - Compensatory and Punitive Damages*

All Awards Compensatory Punitive
Year No. Total $ No. 9% Total$ Awg.comp. Med.comp. | No. % Total$ Awg.pun. Med. pun.
1980-89 165 $258,105,187 | 159 38.8% $630,161 $100,000 | 93 61.2% $1,697,952 $266,000
1990-99 112 $545,580,416 | 109 329%  $1,648,165 $160,000 | 59 66.9% $6,185,262 $300,000
2000-09 57 $149,226,224 | 57 89.3%  $2,337,506 $305,250 | 23 10.7% $695,148 $240,000
2010-24 33 $230,617,302 | 32 64.0%  $4,612,522 $506,526 | 15 35.9% $5,512,307 $1,030,000
2018-24 6 $29,611,002 6 24.0%  $1,185,000 $417,500 3 76.0% $7,500,333 $1,500,000
1980-2024 367 $1,183,529,129 | 357 47.4%  $1,570,544 $200,000 | 190 52.5% $3,271,121 $300,000

% See n.42, supra, for definitions of average and median and their significance. In eight verdicts, plaintiffs were awarded punitive damages
without any compensatory damages. Only three of these awards survived post-verdict motions and appeals.
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Table 10A Analysis

In the first decade of the 2000s, punitives amounted to only 10.7 percent of the total awarded: a
precipitous drop from the 1980s (61.2 percent) and the 1990s (66.9 percent). Since 2010, the
ratio of punitives to total award have risen again, to 35.9 percent, based upon 15 awards that
have included punitive damages.

In the 1980s, the average of compensatory awards was $630,161. This rose to $1,648,165 in the
1990s, then to $2,337,506 in the 2000s, and significantly increased since 2010 to $4.6 million.

The most recent average is skewed by the extraordinarily large $140 million award in Bollea,
$115 million of which was compensatory. But even looking at median awards, which are not
impacted by aberrationally high or low awards, the median compensatory award since 2010
($506,526) is up 66 percent from the 2000s ($305,250); and the median punitive award since
2010 ($1,003,000) is over four times larger than the median punitive award in the 2000s
($240,000).
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Table 10B: Initial Award Components - Ratio of Punitive to Compensatory Damages

©O© 00 N O U1 B WN -
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24

25
26
27
28
29
30
31

Case

Peter Scalamandre & Sons, Inc. v. Kaufman (W.D. Tex)
Guccione (B) v. Hustler Magazine (S.D.N.Y.)

Mann v. Steyn & Simberg (D.C. Super.)

Maynard (A) v. The Daily Gazette Co. (W.Va. Cir.)
Wilhoit v. WCSC (S.C. Ct. C.P.)

Celle v. Filipino Reporter Enterprises (S.D.N.Y.)

Ryan v. Herald Association (M. Super.)

Food Lion v. Capital Cities/ABC, Inc. (M.D.N.C))
Aficial v. Mantra Films (Va. Cir. Ct., Va. Beach)
Toffoloniv. LFP Publishing Group, LLC (N.D. Ga.)
Zelnick v. Paxson Communications (Cal. Super.)
Connaughton v. Harte-Hanks Communications (S.D. Ohio)
Elder v. Gaffney Ledger Inc. (S.C. Ct. C.P.)

Rudovsky v. West Publishing Corp. (E.D. Pa.)
Miskovsky v. Oklahoma Publishing Co. (Okla. Dist.)
Brady v. Klentzman (Tex Dist. Ct.)

Marcone v. Penthouse Magazine (E.D. Pa.)

Stewart (B) v. The Oklahoman Publishing Co. (Ok. Dist.)
Hawkins (A) v. Multimedia (S.C. Ct. C.P.)

Rassamyv. Arab Times (E.D. Va.)

Pring v. Penthouse International, Ltd. (D. Wyo.)
Sprague Il v. Walter (Philadelphia Inquirer) (Pa. Ct. C.P.)
Peeler v. Spartan Radiocasting Inc. (S.C. Ct. C.P.)

Guccione (A) v. Hustler Magazine (Ohio Ct. C.P.)
Q-Tone Broadcasting Co. v. Musicradio of Maryland Inc.
(Del. Super.)

Williams (B) v. Pulitzer Broadcasting Co. (Mo. Cir.)
Schonberger v. Bangor Publishing (Me. Super.)

DiSalle v. Pittsburgh Post Gazette (Pa. Ct. C.P.)

Turner v. Dolcefino (KTRK-TV) (Tex Dist.)

Bridges v. Cape Publications (Fla. Cir.)

MMAR Group, Inc. v. Dow Jones & Co., Inc. (S.D. Tex)

Verdict Year
1996
1985
2024
1991
1986
1998
1987
1996
2005
2011
2003
1985
1997
2010
1980
2011
1982
2003
1985
1993
1981
1990
1992

1980

1996
1985
1989
1986
1996
1982
1997

Comp. Damages
$1.00
$1.00
$2.00
$1.00
$1.00
$1.00
$1.00

$1,402.00
$150.00
$125,000.00
$2,600.00
$5,000.00
$10,000.00
$180,000.00
$35,000.00
$50,000.00
$30,000.00
$200,000.00
$1,500.00
$9,000.00
$1,510,000.00
$2,500,000.00
$50,000.00

$3,300,000.00

$5,000.00
$100,000.00
$50,000.00
$210,000.00
$550,000.00
$1,000.00
$22,700,000.00

Pun. Damages
$4,500,000.00
$1,600,000.00
$1,001,000.00

$160,000.00
$45,000.00
$15,000.00
$5,000.00
$5,545,750.00
$60,000.00
$19,603,600.00
$300,000.00
$195,000.00
$300,000.00
$5,000,000.00
$965,000.00
$1,030,000.00
$537,000.00
$3,500,000.00
$25,000.00
$150,000.00
$25,025,000.00
$31,500,000.00
$625,000.00

$37,000,000.00

$52,000.00
$1,002,500.00
$500,000.00
$2,000,000.00
$5,000,000.00
$9,000.00
$200,020,000.00

Pun/Comp Ratio
4500000.00
1600000.00

500500.00
160000.00
45000.00
15000.00
5000.00
3955.60
400.00
156.83
115.38
39.00
30.00
27.78
271.57
20.60
17.90
17.50
16.67
16.67
16.57
12.60
12.50

11.21

10.40
10.02
10.00
9.52
9.09
9.00
8.81

Final Award
$0.00
$0.00
$0.00
$0.00

$45,001.00
$10,001.00
$1.00

$2.00

$0.00
$125,000.00
$302,000.00
$200,000.00
$0.00
$400,000.00
$0.00

$0.00

$0.00

$0.00
$26,500.00
$53,000.00
$0.00
$24,000,000.00
$0.00

$0.00

$57,000.00
$100,000.00
$125,000.00
$2,210,000.00
$0.00

$0.00

$0.00
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Table 10B Analysis

Table 10B lists the 31 verdicts with the highest punitive-to-compensatory damages ratios. New
to this Table, the 2024 trial in Mann v. Steyn and Simberg debuts on the list at number 3, with
compensatory damages against the two defendants at only $1 each (or $2), but punitives of
$1,000,000 against defendant Mark Steyn and $1,000 against defendant Rand Simberg, for an
aggregated ratio of 500,500 to 1.46 Even if the case against Steyn were considered separately, as
having a million-to-one punitive-to-compensatory damages ratio, it would still place third on this
list.

In State Farm Mutual Ins. v. Campbell, the Supreme Court stated that few punitive damages
awards exceeding compensatory damages by more than a “single-digit ratio” (i.e., 10-to-1 or
more) are likely to survive constitutional scrutiny.*” There have been 27 verdicts in the report in
which punitives have exceeded a single digit ratio, 20 of them occurring before the State Farm
decision. The final punitive damages awards in all but five of these cases were reduced or
reversed by post-verdict motions or appeals, not counting the Mann trial, which is still pending
post-trial motions and appeal.

6" The award against Steyn was reduced by the trial judge to $5000 after a successful post-trial motion
for remittitur. See Section I1I.A.2, supra, p. 38, for more details on this trial.

" In its decision, the court declared, “We decline again to impose a bright-line ratio which a punitive
damages award cannot exceed.” 538 US 408, 425 (2003). See also Philip Morris USA v. Williams, 549
U.S. 346 (2007) (reversing punitive award that was 97 times the compensatory damages, but declining
to consider the constitutional question).
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Table 10C: Initial Award Components - Jury Awards - Compensatory and Punitive*

All
Awards Compensatory Jury Awards Punitive Jury Awards
% Awards % of
Year No. % Total $ Awg. Median No. w/Punitive Total $ Awg. Median
1980-89 155 37.3% $594,387 $100,000 89 57.4% 62.7% $1,669,489 $250,000
1990-99 102 328%  $1,796,120 $206,704 56 54.9% 67.0% $6,488,892 $300,000
2000-09 52 89.0%  $2,483,612 $310,000 23 44.2% 11.0% $695,148 $240,000
2010-24 27 64.0%  $4,612,522 $506,526 15 55.6% 35.9% $5,512,307 $1,030,000
2018-24 6 24.0%  $1,185,000 $417,500 3 50.0% 76.0% $7,500,333 $1,500,000
1980-2024 342 47.0%  $1,635,928 $200,000 183 53.5% 52.9% $3,336,806 $300,000
Table 10D: Award Components - Bench Awards - Compensatory and Punitive
All
Awards Compensatory Punitive
% Awards % of
Year No. No. 9% Total $ Aw. Median No. wPunitie Total $ Aw. Median
1980-89 10 10 55.5%  $1,163,203 $140,148 4 40.0% 445%  $2,331,250 $2,000,000
1990-99 10 10 54.2% $183,410 $37,501 3 30.0% 45.8% $517,500 $50,000
2000-09 5 5 100.0% $818,000 $155,000
2010-2024
1980-2024 25 25 61.7% $702,245 $75,600 7 28.0% 383%  $1,553,929 $600,000

“8 See n.42, supra, for definitions of average and median and their significance.
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Table 10C & 10D Analysis

Juries are more likely to award punitive damages than judges: 53.5 percent of jury awards included punitives, compared to 28 percent
of bench awards.*

C. POST-VERDICT MOTIONS

Table 11A: Post Verdict Motions — Defendants - Motions After Plaintiff Verdicts®®

Trial . . Anards. m

Avards JNOV Remittitur New Trial Reduced Himinated

Granted Denied = Partial | Granted Denied | Granted Partial Denied No. % No. %
1980-89 165 20 32 2 4 1 16 23 13.9% 24 14.5%
1990-99 112 3 32 5 13 13 5 1 26 13 11.6%| 10 8.9%
2000-09 57 6 16 3 6 7 3 1 16 7 12.3% 8 14.0%
2010-24 33 4 11 1 4 4 1 12 4 12.1% 5 15.2%

2018-24 6 2 1 1 3 1 16.7%

1980-2024 367 33 91 11 45 30 12 4 70 47 12.8% 47 12.8%

49 The bench awards with punitive damages were in Cher v. Forum International, Ltd., No. 81 1461 R,1982 U.S. Dist. LEXIS 12130, 7 Media L.
Rep. 2593 (C.D. Cal. 1982); Edgehill v. Philadelphia Magazine (Pa. Ct. C.P. 1982); Costello v. Capital Cities Communications, No. 81-L-10,
11 Media L. Rep. 1738 (lll. Cir. Ct. 1985); Lee v. Duddy, No. 540 585-9 (Cal. Super. Ct. bench verdict June 26, 1985); Kim v. Denver Korean
News (Colo. Dist. Ct. 1998); Tien v. Viethamese-American Community of Houston and Vicinity, No. 96-24113 (Tex. Dist. Ct. 1998); and
Hoffman v. ABC, No. CV 97-3638 DV (C.D. Cal. 1999).

%0 The post-verdict motion tables (Tables 11A and 11B) include both jury and bench verdicts.
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Table 11A Analysis

Defendants frequently rely on post-verdict motions for relief. And defendants have successfully
used such motions to modify 25.6 percent of plaintiffs’ verdicts, evenly split between reductions
(12.8 percent) and total eliminations (12.8 percent) of trial awards. Since 2010, defendants have
had a slightly higher level of success on post-trial potions (27.3 percent) with 15.2 percent of

awards vacated entirely and 12.1 percent reduced.

Table 11B: Post-Verdict Motions — Plaintiffs - Motions After Defense Verdicts

Defense JNOV New Trial Verdicts Modified
Verdicts Granted Denied Granted = Denied No. %
(all or part) (all or part)
1980-89 98 3 1 5 1.0%
1990-99 76 1 9 2 13 2.6%
2000-09 62 5 19
2010-24 25 5 2 6 2 8.0%
2018-24 5 1 1
1980-2024 261 1 22 5 43 5 1.9%

Table 11B Analysis

Plaintiffs have had very limited success with post-verdict motions, succeeding in only one out of
23 post-verdict JNOV motions®! (4.3 percent) and five out of 48 new trial motions®? (10.4

percent).

L In Meyer v. Crain Comm ns, No. 88C10373 (N.D. Ill. 1991), plaintiff’s motion for JNOV was

granted in full, and plaintiff’s motion for new trial was granted in part (damages only). There was

no appeal; the case was settled prior to retrial on damages.

2. Ranch LaCosta, Inc. v. Penthouse Internt’l, No. C 124 901 (Cal. Super. Ct. 1982) (not appealed;
settled prior to new trial), Southern Air Transport v. Post-Newsweek Stations, Inc., No. 87-23989
(Fla. Cir. Ct. 1990) (settled while appeal of new trial grant was pending); Meyer v. Crain Comm 'ns,
No. 88C10373 (N.D. Ill. 1991); and Favazza v. Mantra Films, Inc., 0822-CC01561-01 (Mo. Cir.

Ct. 2010).

76




D. APPELLATE RESULTS

Table 12A: Appeals From Verdicts — Defendants - Appeals>

Awards Defendants
Verdicts ~ After  Settled Prior to Appeals  Award Modified Award Affirmed Disposition |Completed Success on
for P Motions Appeal No Appeal Pending On Appeal on Appeal Unknown Appeals  Appeal %

1980-89 165 141 4 2.8% 11 7.8% 84 59.6% 40 28.4% 2 1.4% 124 67.7%
1990-99 112 102 14 13.7% 20 19.6% 44 43.1% 19 186% 5 49% 63 69.8%
2000-09 57 49 9 184% 12 245% 16 32.7% 12 24.5% 28 57.1%
2010-24 33 28 8 286% 6 214% 2 7.1% 6 21.4% 6 21.4% 12 50.0%
2018-24 6 6 1 167% 2 333% 1 16.7% 2 33.3% 3 33.3%
1980-2024 367 320 35 109% 49 153% 2 0.6% 150 46.9% 7 24.1% 7 2.2% 227 66.1%

Table 12A Analysis

Since our 2018 Report, we’ve added two columns to this table: Completed Appeals and Defendants Success on Appeal %.% This is to
clarify the two types of ratios that can be derived from our appellate data, the (i) percentage of cases in which there were awards after
post-trial motions (which include cases that are not appealed, settled, or have appeals pending); and (ii) the percentage of cases which
have completed the appeals process. Since 1980, Defendants have succeeded in getting awards modified or reversed in 66.1 percent of
appeals. But since 2010, Defendants have only succeeded in 6 of 12 appeals, or 50 percent. As we state in our commentary in the

5% The percentages are based upon those plaintiffs verdicts that at least survived in part following post-verdict motions. This table includes the
directed verdict for plaintiff in Kerrick v. Monitz. See n.33, supra.

“Awards after motions™ are number of awards that survived — either intact or in reduced form — after post-verdict motions.
“No appeal” includes cases not ripe for appeal (trial verdict not formally entered, post-verdict motions pending).

“Awards modified on appeal” refers to any successful or partially successful appellate ruling for the defense, and thus includes not only full
reversals on appeal, but also to cases in which appellate courts have granted full or partial remittitur or remand to defendants.

> A similar change has been made to Table 12B, infra.
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Introduction to this report, supra, p. 7 & n.23, this is a small number of appeals and there were some atypical trials added to the
database for this study period, so the more recent decrease in defendant success on appeal may be anomalous. However, there had
already been a slight decrease in Defendant success from the 1980s (67.7 percent) and 1990s (69.8 percent), to the first decade of the
2000s (57.1 percent, based on 28 completed appeals), so it’s worth watching this trend.

What is most significant about the data tracking all awards that survive post-trial motions is the increase in the percentage of cases that
settle prior to appeal. In the 1980s this was only 2.8 percent of cases. This figure has gone up every study period, to 13.7 percent in the
1990s, 18.4 percent in the 2000s, and 28.6 percent since 2010. In the Introduction, we note the increase in cases settling prior to trial,
see Section |, supra, p. 4, and here we can clearly see the increase in post-trial settlements in cases where a jury award has survived
post-trial motions.

Table 12B: Appeals from Verdicts — Plaintiffs - Appeals From Defense Verdicts®

D Verdicts Plaintiff
D After Appeal Rewersedon Affirmedon |Completed Success on

Verdicts  motions Not Appealed  Pending Appeal Appeal Appeals  Appeal %
1980-89 98 97 51 52.6% 10 10.3% 36 37.1% 46 21.7%
1990-99 76 74 39 52.7% 7 9.5% 28 37.8% 35 20.0%
2000-09 62 62 40 64.5% 5 8.1% 17 27.4% 22 22.7%
2010-24 24 23 10 43.5% 2 8.7% 11 47.8% 13 15.4%
2018-24 5 5 1 20.0% 1 20.0% 3 60.0% 4 25.0%
1980-2024 260 256 140 54.7% 24 9.4% 92 35.9% 116 20.7%

Table 12B Analysis

Of the 256 defense verdicts that survived post-verdict motions, 232 (90.6 percent) stood at the end of all proceedings (This is
comprised of one-hundred-forty verdicts (54.7 percent) not appealed, and 92 (35.9 percent) verdicts affirmed on appeal. By contrast,
only 24 defense verdicts (9.4 percent) were reversed on appeal. Analyzing plaintiff success as a percentage of completed appeals only,

% This table includes directed verdicts.
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plaintiffs were successful in reversing defense verdicts in 20.7 percent of appeals. Since 2010, plaintiffs have only been successful in
reversing defense verdicts in 2 of 13 appeals (15.4 percent), including the Palin v. New York Times case. See Section I1l1.A.1, supra, at
p. 21.

Table 12C: Appeals — Plaintiffs - Appeals of Defense Post-Verdict Motions®®

Appeals of INOVs Appeals of Remittiturs Appeals of New Trial Grants
No Rev'dOn AffdOn No Rev'd On Remiton Affd on No Rev'd on Affd on
No.  Appeal Appeal Appeal | No. Appeal Appeal Appeal Appeal | No. Appeal Appeal Appeal
1980-89 22 3 2 17 22 2 10 4 6 5 4 1
1990-99 3 3 13 7 1 6 2 2 2
2000-09 9 2 2 5 6 4 1 1 4 2 1 1
2010-24 2 1 1 1 1 1
2018-24
1980-2024 44 10 7 26 44 14 16 6 8 16 9 3 4

Table 12C Analysis

Plaintiffs have had only limited success in appeals of trial court grants of trial post-verdict motions.

In the 44 cases since 1980 in which JNOV was granted to defendants, 34 were appealed: 26 (76.5 percent) were affirmed on appeal,
while only seven (20.6 percent) were reversed.

Plaintiffs fared better in appeals of other post-trial grants. In 30 appeals of remittitur grants, 16 (53.3 percent) were reversed. Only
seven of the 16 new trial grants were appealed, resulting in the reversal of three.

% Reversals include those reversed in whole or part.
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Table 13A: Final Awards - Appeals of All Awards

Initial Awards Final Awards

% decline

# Final from initial
No. in Post- Awards to final

Cases Verdict in Non- awards in

Now = $ Total in Cases  Settleme | Total inital awards in =~ Settled Total of Final Awerage of Median of  non-settled
No. Final Now Final nts non-settled cases Cases Awards Final Awards Final Awards cases
1980-89 165 165 $258,105,187 20 $228,756,687 69 $29,223,372 $423,527 $75,000 87.2%
1990-99 112 112 $545,580,416 34 $369,804,112 50 $20,948,111 $418,962 $75,300 94.3%
2000-09 57 57 $149,226,224 23 $125,064,874 25 $47,229,065 $1,889,163 $440,000 62.2%
2010-24 33 31 $204,616,300 18 $36,407,271 11 $11,937,833 $1,085,258 $450,000 67.2%
2018-24 6 4 $3,610,000 0 $3,610,000 3 $3,360,000 $1,120,000 $450,000 6.9%
1980-2024 | 367 365 $1,157,528,127 95 $760,032,944 155 $109,338,381 $705,409 $125,000 85.6%

Table 13A Analysis

This chart compares initial awards®’ to final awards®® in non-settled cases.>® The sum of all final awards after post-trial motions and
appeals was $109.3 million, an 85.6 percent decline from the total of trial awards.®® But the decline between initial and final awards
has varied by decade: 87.2 percent in the 1980s, 94.3 percent in the 1990s, 62.2 percent in the 2000s, and 67.2 percent since 2010
(based upon 11 awards).

°" “Initial awards” are trial awards for which judgment has been entered.

%8 “Final awards” in Tables 13A through 13C are initial awards that were either not appealed or affirmed on final appeal. Settled cases are
excluded from the final awards columns. See also n.42, supra, for definitions of average and median and their significance.

%9 «post-verdict settlements” are settlements at any post-verdict stage, including pendency of post-verdict motions and/or appeals.
8 This figure excludes cases which settled, for which it is unknown, in most instances, whether and if so how much money may have been paid.
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Table 13B:

Final Awards - Appeals of Jury Awards®*

Initial Awards Final Awards
% decline
# Final from initial
No. of Post- Awards to final
Cases Verdict Total inital in Non- Awerage of awards in
Now  $ Total in Cases Settleme| awards innon-  Settled Total of Final Final Median of  non-settled
No. Final Now Final nts settled cases Cases Awards Awards  Final Awards cases
1980-89 155 155 $237,148,157 19 $214,799,657 64 $17,015,755 $265,871 $75,000 92.1%
1990-99 102 102 $542,193,813 32 $366,468,509 45 $20,812,509 $462,500 $91,000 94.3%
2000-09 52 52 $145,136,224 21 $121,124,874 22 $46,789,065 $2,126,776 $487,750 61.4%
2010-24 33 31 $204,616,300 18 $36,407,271 11 $11,937,833  $1,085,258 $450,000 67.2%
2018-24 6 4 $3,610,000 0 $3,610,000 3 $3,360,000 $1,120,000 $450,000 6.9%
1980-2024 342 340 $1,129,094,494 90 $738,800,311 142 $96,555,162 $679,966 $137,500 86.9%
Table 13C: Final Awards - Appeals of Bench Awards
Initial Awards Final Awards
] # Final % decline
No. in Awards in from initial to
Cases $ Total in Total inital Non- Awerage of  Median of  final awards
Now Cases Now Post-Verdict [awards innon- Settled  Total of Final Final Final in non-settled
No. Final Final Settlements | settled cases Cases Awards Awards Awards casse
1980-90 10 10 $20,957,030 1 $13,957,030 5 $12,207,617  $2,441,523 $30,000 12.5%
1990-2000 10 10 $3,386,603 2 $3,335,603 5 $135,602 $27,120 $7,500 95.9%
2000-09 5 5 $4,090,000 2 $3,940,000 3 $440,000 $146,667 $155,000 88.8%
2010-24
1980-2024 25 25 $28,433,633 5 $21,232,633 13 $12,783,219 $983,325 $30,000 39.8%

61 See n.42, supra, on average and median and their significance, and n.58, supra, on “final awards.”
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Table 13B & C Analysis

While there was an 85.6 percent decline from initial to final awards in all non-settled cases,®? the
reduction from initial to final awards in jury-only trials was slightly higher (86.9 percent). Bench
awards, generally lower,53 dropped 39.8 percent from trial to final award.5*

Table 14: Initial and Final Awards By Included Claims®®

Initial Awards Final Awards % decline
from
Claim ) ) initial to
No. Aw. Median No. Awg. Median final
awards in
Total trials 367 $3,224,875 $323,500 202 $2,107,840 $200,000 64.0%
Defamation 325 $2,618,413 $315,833 176 $1,416,674 $217,500 70.7%
Defamation Only 273 $2,567,423 $300,000 150 $1,702,207 $242,500 63.6%
False Light 35 $4,355,490 $525,000 17 $2,245,721 $400,000 75.0%
Invasion of Privacy 16 $704,096 $277,500 8 $343,375 $227,500 75.6%
Intentional Infliction of Emotional Distress 15 $14,329,005 $1,087,478 9 $19,425,222  $1,000,000 18.7%
Misappropriation / Right of Publicity 13 $16,024,562 $724,500 7 $20,186,374 $165,000 32.2%
Private Facts 10 $17,221,758 $485,050 7 $24,381,429 $500,000 0.9%
Intrusion 6 $28,943,896 $2,151,689 5 $34,055,000 $635,000 2.0%
Fraud 5 $1,421,350 $525,000 4 $196,250 $154,750 89.0%
Interference with Contract/Business /
Unfair Trade 5 $1,545,080 $1,505,000 4 $1,203,875 $1,045,000 37.7%
Breach of Contract 4 $536,750 $707,500 3 $227,666 $200,000 68.2%
Negligence 4 $7,027,275 $1,400,000 3 $1,034,000 $1,000,000 89.0%
Eavesdropping / Wiretapping 2 $2,151,689 $2,151,689 2 $612,500 $612,500  71.5%
Outrageous Conduct 2 $807,500 $807,500 2 $530,000 $530,000 34.4%
Trademark 2 $439,750 $439,750 2 $315,250 $315,250 28.3%
Trepass 2 $2,773,577 $2,773,577 2 $2 $2  100.0%
Wrongful Death 2 $20,791,809 $20,791,809 1 $16,577,118  $16,577,118 60.1%
Battery 1 $302,600 $302,600 1 $302,000 $302,000 0.2%
Breach of Fiduciary Duty 1 $5,547,152 $5,547,152 1 $2 $2  100.0%
Civil Rights 1 $35,000 $35,000 1 $35,000 $35,000 0.0%
Commercial Disparagement 1 $1,546,000 $1,546,000 1 $446,000 $446,000 71.2%
Conspiracy 1 $35,000 $35,000 1 $35,000 $35,000 0.0%
Conversion 1 $724,500 $724,500 1 $475,499 $475,499 34.4%
False Imprisonment 1 $302,600 $302,600 1 $302,000 $302,000 0.2%
FCC Personal Attack Rule 1 $5,000 $5,000 0 $0 $0  100.0%
Interference with Family Relationship 1 $5,900,000 $5,900,000 0 $0 $0  100.0%
Malicious Prosecution 1 $370,000 $370,000 1 $370,000 $370,000 0.0%
Negligent Supervision 1 $370,000 $370,000 1 $370,000 $370,000 0.0%
Unjust Enrichment 1 $1,845,477 $1,845,477 0 $0 $0  100.0%

62 See Table 13A.
63 See Table 8C.

® This includes one very large award in the 1980s that was not appealed: Lee v. Duddy, No. 540 585-9
(Cal. Super. Ct. 1985) ($11.9 million bench award; no post-trial motions or appeals).

% The award figures for each claim in this table are for based on awards in all trials in which that claim
was litigated; it does not indicate whether the awards were for that particular claim. The percentage in
the right column indicates the difference between the total of trial awards that include a specific claim,
and the total of final awards in non-settled cases with that claim. To avoid making the table too
cumbersome, the totals used to calculate the percentages are not in this table.
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Table 14 Analysis

This table shows the average and median initial and final awards according to the claims made in the cases, as well as the decrease, if
any, from the total of trial awards in cases with a particular claim, to the total of final awards in the cases with that claim.

Intrusion has the highest average initial and final awards ($28.9 million and $34.1 million, respectively). Wrongful death has the
second highest average initial award ($20.8 million), but the second highest average final award is private facts ($24.4 million).
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Table 15: Initial, Punitive and Final Awards by Forum?©®

Federal Court State Court
Number Average Median Number Average Median

Initial award 36 $3,401,168 $362,500 129 $1,051,652 $200,000

1980-89  [Initial punitive award 27 $2,921,889 $300,000 66 $1,197,251 $258,000
Final award 14 $499,830 $234,559 59 $611,665 $75,000

Initial award 23 $11,484,670 $550,000 89 $3,162,169 $370,000

1990-99  [Initial punitive award 10 $21,548,075 $1,175,000 49 $3,049,994 $300,000
Final award 13 $304,116 $53,000 55 $2,879,647 $150,000

Initial award 7 $719,493 $480,000 50 $2,883,796 $410,000

2000-09 Initial punitive award 1 $32,500 $32,500 22 $725,268 $270,000
Final award 4 $661,612 $257,500 31 $1,782,351 $310,000

Initial award 13 $2,822,301 $1,000,000 20 $9,696,369 $1,040,501

2010-24  |Initial punitive award 5 $5,430,720 $1,500,000 10 $5,553,100 $1,015,500
Final award 8 $985,625 $392,500 13 $11,758,183 $1,000,000

Initial award 2 $1,455,000 $1,455,000 4 $6,675,251 $725,501

2018-24  |Initial punitive award 1 $1,500,000 $1,500,000 2 $10,500,500 $10,500,500
Final award 2 $1,455,000 $1,455,000 1 $450,000 $450,000

Initial award 79 $5,421,719 $550,000 288 $2,622,268 $300,000

1980-2024 |Initial punitive award 43 $7,478,090 $537,000 147 $2,040,511 $300,000
Final award 39 $550,835 $200,000 158 $2,547,963 $200,000

% In Tables 15 through 17, “initial award” is the amount awarded at verdict, including compensatory and punitive damages. “Initial punitive
award” is just the punitive component of the initial award. “Final awards” are initial awards which are either not appealed or affirmed on
appeal, and from which no further action can be taken. Cases that are settled and cases in which motions, retrials, or appeals are still pending
are excluded. See n.42, supra, for definitions of average and median and their significance.
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Table 15 Analysis

The majority of trials occur in state court®” where awards have generally been lower than in
federal court during the course of this study. Since 1980, the average initial award in state court
was $2.6 million; the average in federal court was $5.4 million. But in final awards, the average
state court award was about four-and-a-half times the average federal court award.

Aberationally large awards in the federal court trial in MMAR in the 1990’s, and the state court
trial in Bollea in 2016, both create huge spikes in the applicable averages. But median awards —
not skewed by unusual awards — show a steady increase in both initial and final awards in state
court over the decades. Median state-court initial awards were $200,000 in the 1980s; $370,000
in the 1990s, $410,000 in the 2000s; and have risen dramatically since 2010, to a bit over $1
million. Initial median awards in federal court made a similar jump from $480,000 in the 2000s
to $1 million since 2010.

Median final awards have also increased since the first decade of the 2000s, but the increase has
been sharper in state court, more than tripling from $310,000 in the 2000s to $1M since 2010.
Median federal court final awards rose from $257,500 in the 2000s (based on only 4 awards) to
$392,500 since 2010s (based on 8 awards).58

67 See Table 4.
68 See Table 19, and Table 21.
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Table 16: Initial, Punitive and Final Awards by Plaintiff Status®

Public Official Public Figure Private Figure
No. Awerage Median No. Awerage Median No. Awerage Median

Initial award 37 $692,243 $250,000 | 48 $1,991,268 $400,000 | 70 $1,779,790 $112,500

1980-89 |Initial punitive award 24 $720,167 $250,000 | 32 $1,847,610 $337,500 | 30 $2,570,135 $125,000
Final award 10 $330,900 $125,000 | 21 $464,291 $200,000 | 38 $524,388 $52,124

Initial award 12 $9,136,667 $637,500 | 32 $2,585,885 $660,287 | 54 $5,913,135 $187,500

1990-99 |Initial punitive award 9 $8,930,556 $625,000 | 23 $1,198,647 $250,000 | 20 $12,502,374 $415,000
Final award 6 $13,912,500 $712,500 | 14 $1,202,679 $88,500 | 39 $1,523,316 $175,000

Initial award 13 $1,764,818 $300,000 | 11 $4,703,313 $1,976,448 | 26 $1,983,959 $327,625

2000-09 ([Initial punitive award 8 $857,250 $194,000 | 2 $1,016,250 $1,016,250 | 9 $250,656 $100,000
Final award 7 $1,165,000 $235,000 | 7 $3,338,778 $1,976,448 | 15 $550,550 $305,250

Initial award 4 $1,663,958 $277917 | 9 $1,611,369 $1,437,000 | 15 $2,644,370 $1,000,000

2010-24 |Initial punitive award 1 $4,500,000 $4,500,000 | 5 $760,200 $750,000 | 5 $4,656,000 $1,000,000
Final award 3 $638,611 $315,833 | 4 $1,903,000 $1,981,000 | 9 $644,839 $563,052

Initial award 0 $0 $0| 2 $1,763,001 $1,763,001 | 3 $8,566,667 $450,000

2018-24 [Initial punitive award 0 $0 $0| 2 $1,250,500 $1,250,500 | 1 $20,000,000  $20,000,000
Final award 0 $0 $0 | 1 $2,525,000 $2,525,000 | 1 $450,000 $450,000

Initial award 66 $2,497,750 $295,000 | 100 $2,445,680 $650,000 | 165 $3,243,291 $280,000
1980-2024 |Initial punitive award 42 $2,595,643 $300,000 | 62 $1,492,353 $312,500 | 64 $5,510,741 $290,000
Final award 26 $3,725,186 $182,000 | 46 $1,251,545 $230,000 | 101 $924,732 $200,000

59 See n.35, supra, for MLRC’s plaintiff categories. See n.42, supra, for definitions of average and median and their significance, and see n.58,
supra, for the definition of “final awards.”
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Table 16 Analysis

Among the three types of plaintiffs, private figures had the highest average initial trial award
($3.2 million), although this has not been consistent throughout the decades. The averages for
public officials and public figures were both roughly $2.5 million. Public figures have the
highest median award: $650,000. For all three plaintiff types, there is a large difference between
the average and median initial awards, an indicator of the wide range of awards. The amount of
final awards among the three plaintiff types have fluctuated over the decades, and no clear trend
has emerged.

Table 17 Analysis

Initial awards in print media as compared to audio-visual cases have fluctuated from decade to
decade, but over 45 years, initial audio-visual awards have run slightly higher ($3.1 M) versus
print media trials ($2.7 M). Average final awards were also higher in A/V cases ($2.4 M), but
more than twice as high as the average final print award ($1.0 M).

The handful of internet awards we have to date (most from trials of the past 15 years) run much
higher. The averages are skewed by the $140M award in the Bollea v. Gawker case from 2016.
But even the median initial and final awards ($2.5M) mostly exceed their A/V and print media
counterparts from recent years. Since we only have seven (7) internet awards to-date, it’s too
soon to generalize whether such trials present enhanced risk of higher awards.
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Table 17: Initial, Punitive and Final Awards by Medium™

Print Media A/V Media Internet
No. Awerage Median No Awerage Median No. Awerage Median

Initial award 133 $1,576,047 $200,000 [ 32 $1,515,344 $290,000 [ O $0 $0

1980-89  |Initial punitive award 78 $1,810,821 $250,000 | 15 $1,111,033 $700,000 | 0 $0 $0
Final award 55 $633,316 $90,000 | 18 $458,528 $85,000 | 0 $0 $0

Initial award 77 $4,623,697 $200,000 | 35 $5,415,878 $598,750 | 0 $0 $0

1990-99  |Initial punitive award 39 $7,034,042 $300,000 | 20 $4,530,141 $513,739 | 0 $0 $0
Final award 44 $1,262,945 $102,084 | 24 $4,448,523 $305,000 [ 0 $0 $0

Initial award 38 $2,592,038 $410,000 [ 18 $2,612,709 $505,000 | 1 $3,700,000 $3,700,000

2000-09  [Initial punitive award 16 $527,344 $143750 | 6 $675,150 $425,000 | 1 $3,500,000 $3,500,000
Final award 22 $1,440,554 $307,625 | 13 $2,015,932 $350,000 | 0 $0 $0

Initial award 17 $3,177,096 $1,845477 | 9 $701,186 $705,838 | 6 $28,327,334 $1,812,500

2010-24  |Initial punitive award 7 $4,697,657 $1,500,000 | 2 $750,000 $750,000 | 6 $8,050,167 $1,250,500
Final award 12 $1,080,129 $506,526 6 $692,472 $692,500 [ 3 $47,875,000 $2,525,000

Initial award 1 $450,000 $450,000 2 $317,500 $317,500 | 3 $9,508,667 $2,525,000

2018-24  |Initial punitive award 0 $0 $0( O $0 $0| 3 $7,500,333 $1,500,000
Final award 1 $450,000 $450,000 | 1 $385,000 $385,000 | 1 $2,525,000 $2,525,000

Initial award 265 $2,709,989 $275,000 | 94 $3,099,853 $500,050 | 7 $24,809,143 $2,525,000

1980-2024  |Initial punitive award =~ 140 $3,263,520 $273,000 [ 43 $2,623,703 $527,478 | 7 $7,400,143 $1,500,000
Final award 133 $1,015,456 $175,000 [ 61 $2,383,279 $300,000 [ 3 $47,875,000 $2,525,000

0 See n.38 & n.40 supra, for definition of print and Internet media; see n.39, supra, for definition of audio-visual media. Also see n.42,

supra, for definitions of average and median and their significance, and n.58, supra, for the definition of “final awards.”
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E. SETTLEMENTS

While the rest of this Report deals with verdict, post-verdict and appellate results, a
certain percentage of cases with media defendants end with a post-verdict settlement.’®
Since most settlements are confidential, they are difficult to analyze.”? But it is possible
to make the following observations:

1. There were settlements after trial in 95 of the cases in the MLRC Trial Study,
representing 14.8 percent of the 642 trials. The share of trials eventually settled was 7.5
percent in the 1980s, and the percentages more than doubled to 17.7 percent in the 1990s
and 18.5 percent in the 2000s. The percentage is much higher since 2010, with 18 out of
60 cases (30.0 percent) settling.”

2. Most of the post-trial settlements came before any appeals. Sixty-one of the
settlements — 64.2 percent — occurred after verdict and/or any post-verdict motions, but
before any appeals. The other 34 settlements (35.8 percent of settlements), occurred after
at least one appellate ruling.

3. Trials that ended with hung juries were highly likely to settle. Of the 14 trials with
hung juries, seven (50.0 percent) settled. Of the 367 cases with trial verdicts for
plaintiffs, 68 (18.5 percent) settled; of the 261 cases with defense trial verdicts, 20 (7.7
percent) settled.

4. Public official trials are least likely to settle. Public officials were plaintiffs in 20.1
percent of the cases for which plaintiff status is known (115 of 572).74 But of the 82
settlements for which plaintiff status is known, only ten cases — 12.2 percent — are public
official cases. Settlements are more likely in public figure cases, 21 settlements out of 82
cases (25.6 percent). Private figure plaintiff trials, on the other hand, represented 48.4
percent of verdicts for which plaintiff status is known (277 of 572), but make up 62.2
percent (51 of 82) of settlements.

5. Among media defendants, cases involving book publishers are most likely to settle
(26.1 percent (six of 24 cases). Next highest is radio broadcasters with a settlement rate
of 25.0 percent (nine of 36 cases). The settlement rate for internet trials was 20 percent
(based on 10 trials, including hung juries), broadcast television trials was 15.8 percent;
for magazine defendants, it was 15.2 percent. Only 13.1 percent of the newspaper trials
settled.

1 All settlements in the Report are after verdict.

2 For the same reason, it is difficult to be certain of each instance in which a trial in this Study
has settled post-verdict.

3 See Table 18A.

™ These figures differ slightly from the figures in Table 5, supra, because the table includes only
trials that went to verdict, while the figure here includes the 14 trials that ended in hung juries.
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6. The average verdict in settled cases was $5.8 million, more than the overall average
of initial awards, $3.2 million. The median initial award of settled cases is $1 million,
more than triple the overall median of initial awards, $323,500.7

> See Table 8A.
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F. FINAL RESULTSINALL TRIALS

Table 18A: End Result of All Trials at Conclusion of All Proceedings

Trials Entire D Wins Partial P Wins Entire P Wins Settled Result Pending = Other/Unknown
1980-89 266 166 62.4%| 23 8.6%| 52 19.5%| 20 75%| 0 0.0%| 5 1.9%
1990-99 192 101 52.6%| 12 6.3%]| 36 18.8%| 34 17.7%| O 0.0% 9 4.7%
2000-09 124 65 52.4%| 6 48%|( 24 19.4%| 23 185%( O 0.0% 6 4.8%
2010-24 60 25 41.7%| 1 1.7%]| 13 21.7%|( 18 30.0%| 2 3.3% 1 1.7%
2018-24 11 5 45.5% 0 0.0% 4 364%| O 0.0%| 2 18.2% 0 0.0%
1980-2024 642 357 55.6%|( 42 6.5%]| 125 19.5%| 95 14.8%| 2 0.3%| 21 3.3%
Figure 1: Net End Result of all Trials’®
Pending

Partial P win
6.5%

0.5%

Unknown/Other
3.3%

6 Percentage figures are of all 642 trials, including 14 cases with hung juries.
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Figure 1 & Table 18A Analysis’’

Figure 1 displays the final results from Table 18A as a pie chart and shows whether in the end
defendant or plaintiffs “won.” (A plaintiff wins if the defendant is obligated to pay any damages
at the end of court proceedings; a defendant wins if no damages are paid.)’®

Of 642 verdicts, defendants totally won 357 (55.6 percent), plaintiffs partially won 42 (6.5
percent) and plaintiffs totally won 125 (19.5 percent). There were post-trial settlements in 95
cases (14.8 percent), results are pending in 2 cases (0.3 percent).”®

Interestingly, while defendants had “entire wins” in higher percentages in the 1980s than in the
decades since, complete or partial plaintiff wins are not much higher since the 1980s. The
difference is largely the increase in cases settling, from just 7.5 percent in the 1980°s to 30.0
percent since 2010.

Since 2010, 25 out of 60 (41.7 percent) cases were defense victories. Plaintiffs’ victories since
2010 (total or partial) have been 14 of 60 (23.3 percent).

" Percentage figures are of all trials, including cases with hung juries.

“Entire Defense Wins” is the number of non-settled cases in which plaintiffs received no damages in
the end. It includes cases that ended with defense wins at trial, defense post-verdict motions granted in
whole, defense motions granted in whole and affirmed in whole, plaintiff motions granted and reversed
in whole, awards to plaintiffs reversed in whole, and defense verdicts affirmed.

“Partial Plaintiff Wins” includes cases with defense post-verdict motions reversed in part on appeal;
plaintiff post-verdict motions granted in whole or part and not appealed; plaintiff post-verdict motions
affirmed in whole or part on appeal; plaintiff award affirmed in part on appeal; and defense wins
reversed on appeal.

“Entire Plaintiff Wins” include cases with plaintiff verdicts and no further proceedings, defense post-
verdict motions granted and reversed on appeal, and plaintiff verdicts affirmed in whole on appeal.

Settled cases are cases settled at any time after verdict.
“Result Pending” includes verdicts that are not final (post-verdict motions or appeal pending)

“Unknown/Other” includes cases in which trial resulted in a hung jury or where the final
result is unknown.

8 Requirements to pay opponents’ court costs or attorney fees are not considered.

® In 22 cases (3.4 percent), the outcomes are unknown or resulted in a hung jury.
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Table 18B: Detailed End Result of All Trials at Conclusion of All Proceedings
Trial Results D Motions Granted in Whole D Motions Granted in Part
- Post-Trial
T Settled Motions . . Affd in
= D Win P Win Hung Jury Pending | No Appeal Affd in Affd in Rev'd No Appeal | whole or Rev'd
whole part part
# % | # ] % [ #] % [#] % #1 % | #] % | #]| % # % |1#] % [ #] % | #]| % | #]| % | # %
1980-89 | 266 47 | 17.7%| 10 | 38%| 2 | 08%| 20 | 75% 3| 11%| 23 | 86% 1| 04%
1990-99 | 192 39 | 203%| 17 | 89%| 2 | 1.0%| 34 | 17.7% 4 | 21%| 3 1.6% 1] 05% 1| 05% 1 0.5%
2000-09 | 124 37 | 20.8%| 10 | 81%| 1 | 0.8%| 23 | 185% 4 | 32%| 3 2.4% 1 08% 1| 08%
2010-24 | 60 8 6 1] 18 2 2 3.3%
2018-24 | 11 1 1
1980-2024 | 642 131 ] 204%| 43 | 67%| 6 | 0.9%| 95 | 14.8% 13| 20%| 31 | 48% 3| 05%| 1 02%| 1 02% 1 0.2%
P Motions Granted in Whole or Part Appeals
© D win
. . . . Unknown
2 Affd in | Affd in | Appeal [Dwinaffdin| affd . ., |Paward affd | Paward rev'd | Paward rev'd
— | No Appeal Rev'd . . Dwinrevd| . . .
whole part pending whole in in whole in part in whole
part
#1 % |#]| % |[#] % |#|%|#]| % # % | #|%|# % # % # % # % # %
1980-89 | 266 36 | 135% 9| 34%| 32 | 12.0%| 16 6.0%| 64 24.1%| 3 11%
1990-99 | 192 0.5% 28 | 14.6% 3| 16%| 14| 73% 7 3.6%| 31 16.1%| 6 3.1%
2000-09 | 124] 1| 0.8% 17 | 13.7% 3| 24%| 10| 81% 3 24%| 6 48%]) 4 3.2%
2010-24 | 60| 1| 1L7% 2 11 | 18.3% 1] 17% 5 83%| 1 17%| 2 3.3%
2018-24 | 11 2 3 1 2 1
1980-2024| 642 2| 0.3% 0.2% 2| 03%| 92 | 14.3% 16| 25%| 61 | 95%| 27 42%| 103 | 16.0%| 13 2.0%
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Table 18B Explanation
From left to right, the column headings in Table 18B and their meanings are as follows:
“Trials” are the number of trials occurring in a particular year, including those ending in hung juries;

“Trial Results: D Win” are cases that ended with a verdict for the defendant, with no further
proceedings or settlement;

“Trial Results: P Win” are cases that ended with a verdict for the plaintiff, with no further
proceedings or settlement;

“Trial Results: Hung Jury” are cases in which the trial ended with a hung jury where was no
subsequent settlement;

“Settled” are cases that were settled at some point after verdict or a mistrial due to a hung jury;
“Post-Trial Motions Pending” are cases in which post-verdict motions are pending;

“D Motions Granted in Whole: No Appeal:” one or more defense post-verdict motions granted in
whole, no further proceedings;

“D Motions Granted in Whole: Affirmed in whole:” one or more defense post-verdict motions
granted in whole, and affirmed;

“D Motions Granted in Whole: Affirmed in part:” one or more defense post-verdict motions
granted in whole, partially affirmed,;

“D Motions Granted in Whole: Reversed:” one or more defense post-verdict motions granted in
whole, then reversed in whole;

“D Motions Granted in Part: No Appeal:” one or more defense post-verdict motions granted in
part, no further proceedings;

“D Motions Granted in Part: Affirmed in whole or part:”’one or more D post-verdict motions
granted in part, aff’d in whole or part;

“D Motions Granted in Part: Reversed:” one or more D post-verdict motions granted in part,
reversed in whole or in part;

“P Post-verdict Motions Granted in Whole or Part: No Appeal:” plaintiffs’ post-verdict motions
granted in whole or part, and no further proceedings;

94



“P Post-verdict Motions Granted in Whole or Part: Affirmed in whole:” plaintiffs’ post-verdict
motions granted in whole or part, and affirmed in whole or part on appeal;

“P Post-verdict Motions Granted in Whole or Part: Affirmed in part:” plaintiffs’ post-verdict
motions granted in whole or part, and affirmed

“P Post-verdict Motions Granted in Whole or Part: Reversed:” plaintiffs’ motions granted in
whole or part, then rev’d in whole;

“Appeals: Appeal Pending” are cases in which appeals are pending;

“Appeals: D win affirmed in whole” are cases where a verdict for defendant was fully affirmed
on appeal;

“Appeals: D win affirmed in part” are cases where a verdict for defendant was partially affirmed
on appeal;

“Appeals: D Win Reversed” are cases where a verdict for defendant was totally reversed on appeal;

“Appeals: P award affirmed in whole” are cases where a verdict for plaintiff(s) was fully
affirmed on appeal;

“Appeals: P award reversed in part” are in cases in which a verdict for plaintiff(s) was partially
reversed on appeal;

“Appeals: P award reversed in whole” are in cases in which a verdict for plaintiff(s) was totally
reversed on appeal;

“Unknown” are trials in which the final (post-verdict) result is unknown.
Table 18B Analysis

Table 18B breaks down the result of cases into finer detail, showing the stage after which there
were no further proceedings. Over the course of our 45-year study, Defendant wins at trial
without an appeal, was the most frequent result (20.4 percent); total reversals of plaintiff awards
were second most common (16.0 percent).
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G. RESULTS BY CIRCUIT AND STATE

Table 19: Results by Circuit - Defense Success at Trial, Post-Verdict Motions and Appeals®

Trial Results Defendant's Post-Verdict Motions Results Appellate Results

Verdicts D Wins P Wins | INOV Granted Remittitur Mew Tria) Modif?ed on | No.of No. % % P Wins
Granted Granted Motions Appeal | Awards | Appeals o

s e Modified

No. % No. % |No. % |No. % No. % s |Modified) Modified
First Circuit 15 5 33.3%| 10 1 10.0% 1 10.0%| 5 5 100.0% 50.0%
Second Circuit 17 8 47.1% 1 11.1% 1 11.1%( 7 6 85.7% 66.7%
Third Circuit 12 8 66.7% 3 75.0% 3 75.0%| 3 2 66.7% 50.0%
Fourth Circuit 15 5 33.3%| 10 10.0%( 1 10.0% 2 20.0%( 4 4 100.0% 40.0%
Fifth Circuit 15 5 33.3%| 10 2 20.0%| 2 20.0%| 1 10.0%| 4 40.0%| 7 5 71.4%|  50.0%
Sixth Circuit 14 7 50.0% 7 7 4 57.1% 57.1%
Seventh Circuit 6 2 333%| 4 1 25.0% 1 25.0%| 3 1 333%| 25.0%
Eighth Circuit 12 5 41.7% 7 2 28.6% 2 28.6%( 5 4 80.0% 57.1%
Ninth Circuit 13 7 53.8% 6 1 16.7% 1 16.7%| 5 3 60.0% 50.0%
Tenth Circuit 7 2 28.6% 5 2 40.0%| 1 20.0%( 1 20.0%( 3 60.0%( 2 1 50.0% 20.0%
Eleventh Circuit 12 6 50.0% 6 1 16.7% 16.7% 1 16.7%| 5 4 80.0% 66.7%

D.C. Circuit 2 1 50.0% 1 1 100.0% 1 100.0% 1

All Federal 140 61 43.6%| 79 9 11.4%| 12 15.2%( 2 25%| 20 253%| 54 39 72.2% 49.4%

8 The figures in this table for defendants’ successful post-verdict motions and appeals should be read separately, not cumulatively. A case which
has been modified on post-verdict motions and subsequently modified on appeal, for instance, will be included in the figures in each of the
relevant columns. Figures reflect only final actions on the highest appellate court to consider a case; in most cases this is the Circuit Court of
Appeals, although a few cases have been considered by the U.S. Supreme Court. Pending motions and appeals are not included. Plaintiffs’ post-
verdict motions and appeals are not included in this table; see Table 12B, and Table 12C.
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Table 19 Analysis

Overall, media defendants won 43.6 percent in the federal trial courts, but their success varied
among the federal circuits.

They were most successful in the Third Circuit, winning 66.7 percent of verdicts. To be more
precise, Defendants did best in federal district courts within the state of Pennsylvania (where all
but one (1) of the Third Circuit trials in our database took place; 9 in the Eastern District). Eight
verdicts were for defendants (66.7 percent). In the four verdicts for plaintiff, remittitur was
granted in three cases.

Defendants were least successful in the Tenth Circuit, winning only 2 of 7 trials (28.6 percent).

The best circuits for defendants’ appeals on plaintiffs’ victories were the Eleventh and Second
Circuits, where 66.7 percent of all plaintiff wins were modified.

Excepting the D.C. Circuit, which had only a single appeal that didn’t modify the plaintiff’s
victory, defendants were least successful in the Tenth Circuit, where only one out of five (20.0
percent) appeals of plaintiff wins led to modification of trial verdicts.
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Table 20: Results by Circuit - Initial and Final Awards, 1980-20248!

Initial Awards Final Awards
No- Average Median Over $IM No. Average Median
No. %
First Cir. 10 $545,130 $390,000 1 10.0%| 5 $486,200 $65,000
Second Cir. 9 $4,833,890 $165,000 3 33.3%( 4 $132,500 $97,500
ThirdCir. 4 $1,700,500 $808,500 2 50.0%( 2 $350,000 $350,000
Fourth Cir. 10 $1,175,315 $341,000 3 30.0%( 6 $582,167 $71,500
Fifth Cir. 10 $23,997,550 $467,750 4 40.0%( 4 $249,375 $223,751
Sixth Cir. 7 $1,743,643 $310,000 1 14.3%| 3 $102,500 $100,000
Sewenth Cir. 4 $2,083,750 $1,450,000 2 50.0%( 3 $1,278,333 $400,000
Eighth Cir. 7 $719,175 $598,750 2 28.6%( 4 $524,500 $517,500
Ninth Cir. 6 $4,009,706 $831,617 2 33.3%( 4 $366,030 $209,559
Tenth Cir. 5 $7,223,457 $1,976,448 3 60.0%( 2 $1,488,224 $1,488,224
Eleventh Cir. 6 $5,504,767 $1,587,500 3 50.0%| 4 $668,750 $75,000
D.C. Cir. 1 $2,050,000 $2,050,000 1 100.0%| O 30 $0
All Federal 79 $5,421,719 $550,000 27 34.2%|( 41 $524,575 $165,000

Table 20 Analysis

The courts within the Fifth Circuit had the highest average verdict at nearly $24 million.
However, this reflects the unusually large MMAR verdict: the median of initial awards is only
$467,750. The First Circuit has the lowest average initial award ($545,140), followed by the
Eighth Circuit ($719,175); the Second Circuit has the lowest median ($165,000).

81 See n.42, supra, for definitions of average and median and their significance.
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Table 21: Results by State - Defense Success Rate at Trial, Post-Verdict Motions??

Trial Results D's Post-Verdict Motions Results Appellate Results
JNOV Remittitur NewTrial = Modified on No. % %
Verdicts D Wins P Wins| Granted Granted Granted Motions No.of ~ Awards Appeals Awards
No. % No. % No. % No. % No. % Appeals Modified Modified Modified
Ala. 8 3 37.5% 5 1 200% O 00% 0 00% 1 20.0% 3 1 33.3% 20.0%
Alaska 1 1 100.0% 0 0 00% 0 00% 0 00% 0 0.0% 0 0 0.0% 0.0%
Am. Samoa 0 0 0.0% 0 0 00% 0 00% 0 00% 0 0.0% 0 0 0.0% 0.0%
Ariz. 7 5 71.4% 2 0 00% 0 00% 0 00% 0 0.0% 1 1 100.0% 50.0%
Ark. 7 3 29% 4 0 00% 0 00% 0 00% 0 0.0% 4 3 75.0% 75.0%
Cal. 46 17 37.0% 29 2 6.9% 4 138% 1 34% 7 24.1% 16 5 31.3% 17.2%
Colo. 10 4 40.0% 6 1 16.7% 1 16.7% 0 00% 2 33.3% 3 2 66.7% 33.3%
Conn. 6 5 83.3% 1 0 00% 0 00% 0 00% 0 0.0% 1 1 100.0%  100.0%
Del. 5 2 40.0% 3 0 00% 0 00% 1 333% 1 33.3% 2 1 50.0% 33.3%
D.C. 1 0 0.0% 1 0 00% 1 1000% O 00% 1 100.0% 0 0 0.0% 0.0%
Fla. 28 11 39.3% 17 1 59% 1 59% 1 59% 2 11.8% 13 7 53.8% 41.2%
Ga. 19 5 26.3% 14 0 00% 0 00% 1 71% 1 7.1% 10 5 50.0% 35.7%
Guam 0 0 0.0% 0 0 00% 0 00% 0 00% 0 0.0% 0 0 0.0% 0.0%
Haw. 2 0 0.0% 2 0 00% 0 00% 0 00% 0 0.0% 2 1 50.0% 50.0%
Idaho 2 2 100.0% 0 0 00% 0 00% 0 00% 0 0.0% 0 0 0.0% 0.0%
1l 13 4 30.8% 9 2 22% 1 111% 1 111% 3 33.3% 3 2 66.7% 22.2%
Ind. 9 5 55.6% 4 0 00% 0 00% 0 00% 0 0.0% 3 1 33.3% 25.0%
lowa 5 3 60.0% 2 1 50.0% O 00% 1 500% 1 50.0% 2 2 100.0%  100.0%
Kan. 5 0 0.0% 5 0 00% 1 200% 0 00% 1 20.0% 4 4 100.0% 80.0%
Ky. 11 4 36.4% 7 2 286% 1 143% 0 00% 3 42.9% 7 6 85.7% 85.7%
La. 5 1 200% 4 0 00% 0 00% 0 00% 0 0.0% 4 4 100.0%  100.0%
Me. 7 5 71.4% 2 0 00% 1 50.0% O 00% 1 50.0% 1 0 0.0% 0.0%
Md. 6 3 50.0% 3 0 00% 1 333% 1 333% 1 33.3% 2 0 0.0% 0.0%
Mass. 15 4 26.7% 11 5 455% 0 00% 0 00% 5 45.5% 7 2 28.6% 18.2%
Mich. 18 5 271.8% 13 4 308% 1 77% 0 00% 5 38.5% 11 4 36.4% 30.8%

82 Tables 21 and 22 include both U.S. states and territories. Also, as was the case with Table 19, the
figures in this table for defendants’ successful post-verdict motions and appeal should be read
separately, not cumulatively. A case which has been modified on post-verdict motion and subsequently
modified on appeal, for instance, will be included in the figures in each of the relevant columns.
Figures reflect only final actions; pending motions and appeals are not included. Number of verdicts
and percentages exclude hung jury trials.
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Table 21 Continued: Results by State - Defense Success Rate at Trial, Post-Verdict Motions

Trial Results D's Post-Verdict Motions Results Appellate Results

Verdicts D Wins P Wins JNOV Remittitur NewTrial =~ Modifiedon | No.of Awards Appeals Awards

No. % No. % No. % No. % No. % Appeals  Modified Modified Modified
Minn. 14 7 50.0% 7 2 286% O 00% O 00% 2 28.6% 6 3 50.0% 42.9%
Miss. 9 3 33.3% 6 0 00% 1 16.7% 1 16.7% 2 33.3% 5 3 60.0% 50.0%
Mo. 12 4 33.3% 8 3 375% 0 00% 2 250% 3 37.5% 6 2 33.3% 25.0%
Mont. 2 1 50.0% 1 0 00% O 00% O 00% 0 0.0% 0 0 0.0% 0.0%
Neb. 1 0 0.0% 1 0 00% O 00% O 00% 0 0.0% 1 1 100.0%  100.0%
Nev. 3 1 33.3% 2 0 00% O 00% O 00% 0 0.0% 2 2 100.0%  100.0%
N.H. 2 1 50.0% 1 0 00% O 00% O 0.0% O 0.0% 1 0 0.0% 0.0%
N.J. 8 4 50.0% 4 0 00% 0 00% 0 00% 0 0.0% 3 3 100.0% 75.0%
N.M. 3 1 33.3% 2 1 50.0% O 00% 1 50.0% 1 50.0% 1 0 0.0% 0.0%
N.Y. 15 6 40.0% 9 0 0.0% 2 222% 0 00% 2 22.2% 9 9 100.0%  100.0%
N.C. 2 1 50.0% 1 0 00% O 00% O 00% O 0.0% 1 1 100.0%  100.0%
N.D. 0 0 0.0% 0 0 00% O 00% O 00% O 0.0% 0 0 0.0% 0.0%
N. Mar. . 0 0 0.0% 0 0 00% O 00% O 00% O 0.0% 0 0 0.0% 0.0%
Ohio 19 13 68.4% 6 0 00% 1 16.7% O 00% 1 16.7% 5 4 80.0% 66.7%
Okla. 11 4 36.4% 7 0 00% O 00% O 00% 0 0.0% 6 5 83.3% 71.4%
Or. 6 5 83.3% 1 0 00% 0 00% 0 00% O 0.0% 0 0 0.0% 0.0%
Pa. 42 15 35.7% 27 2 74% 3 111% 2 74% 7 25.9% 15 8 53.3% 29.6%
P.R. 1 0 0.0% 1 0 00% O 00% O 00% O 0.0% 1 0 0.0% 0.0%
R.I 4 3 75.0% 1 0 00% O 00% O 00% O 0.0% 1 0 0.0% 0.0%
S.C. 23 13 56.5% 10 1 10.0% 2 20.0% O 00% 3 30.0% 10 6 60.0% 60.0%
S.D. 0 0 0.0% 0 0 00% O 00% O 00% O 0.0% 0 0 0.0% 0.0%
Tenn. 2 1 50.0% 1 0 00% O 00% O 00% 0 0.0% 0 0.0% 0.0%
Tex. 33 14 42.4% 19 3 158% 6 316% O 0.0% 8 42.1% 12 9 75.0% 47.4%
Utah 2 1 50.0% 1 0 00% 1 100.0% O 00% 1  100.0% 1 1 100.0%  100.0%
Vt. 1 0 0.0% 1 0 00% 0 00% 0 00% 0 0.0% 1 1 100.0%  100.0%
\AR 1 0 0.0% 1 1 1000% O 00% 0 00% 1 100.0% 1 0 0.0% 0.0%
Va. 26 8 30.8% 18 2 11.1% 3 16.7% 1 56% 6 33.3% 10 4 40.0% 22.2%
Wash. 3 0 0.0% 3 1 333% 1 333% 0 00% 2 66.7% 0 0.0% 0.0%
W. Va. 4 1 25.0% 3 0 00% O 00% O 00% O 0.0% 2 66.7% 66.7%
Wis. 3 1 33.3% 2 0 00% O 00% O 00% O 0.0% 0 0.0% 0.0%
Wyo. 0 0 0.0% 0 0 00% 0 00% 0 00% 0 0.0% 0 0.0% 0.0%,
Total 488 200 41.0% 288 35 12.2% 32 11.1% 14 49% 73 25.3% 205 116 56.6% 40.3%
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Table 21 Analysis

Among the trials in state court, California has had the most, 46. It is followed by
Pennsylvania (42) and Texas (33). Of the 488 state court verdicts nationwide, 41.0 percent
were for defendants.

Over the 45 years of this Study, among jurisdictions with at least ten verdicts, defendants
fared best in Ohio, winning in 13 of 19 trials (68.4 percent) and South Carolina, with
defendants prevailing in 13 of 23 trials (56.5 percent). Among jurisdictions with fewer
verdicts, Connecticut and Oregon are notable for defendant-friendly results (five of six
verdicts, 83 percent). Kansas has the lowest defendant success rate with plaintiffs prevailing
in five out of five trials.

Seventy-three awards to plaintiffs (25.3 percent of plaintiffs’ trial awards) were modified on
post-verdict motions. Of the 29 states with more than two plaintiff victories, defendants fared
best in Massachusetts (5 of 11) verdicts modified on motions, or 45.5 percent.

Among post-trial motions issued in states with more than five plaintiff victories, the best
jurisdiction for defense JNOVs was Massachusetts (11 plaintiff verdicts and five JNOVs
granted in whole or in part). The highest rates of remittitur grants in states with more than
five plaintiff awards was in Texas (19 plaintiff wins, six remittiturs granted). The highest rate
of new trial grants in states with more than five plaintiff awards was in Missouri (8 plaintiff
verdicts and two new trial grants).

On appeal, there have been 116 awards modified. Of states with more than two awards
modified, defendants were most successful in New York (nine appeals resulting in nine
modifications), Louisiana (four appeals resulting in four modifications of verdicts for
plaintiffs), Kansas (same) and New Jersey (three appeals resulting in three modifications).

The worst states for defendant appeals (including only states with more than two appeals)
were Washington (none of three appeals resulting in a modification) and California (only five
of twenty-nine resulting in modifications).
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Table 22: Results by State - Initial and Final Awards: 1980-2024

Initial Awards Final Awards
Awards over
No. Avg Median $1M No. Avg. Median
No. %
Ala, 5 $81,000 $75,000 2 $40,000 $40,000
. Alaska
Am. Samoa
Ariz. 2 $301,000 $301,000 1 $2,000 $2,000
Ark. 4 $97,500 $45,000 1 $50,000 $50,000
Cal. 29 $2,600,502 $1,000,000 ;| 14 48.3%| 24 $2,128,229 $487,750
Colo. 6 $109,583 $67,000 4 $85,625 $42,500
______________ Conn 1 $626370 | $626370 | |
Del. 3 $1,558,000 $1,335,000 i 2 66.7%| 1 $57,000 $57,000
D.C. 1 $1,001,002 $1,001,002 | 1 100.0%
Fla. 17 $10,209,246 $228,000 ¢ 5 29.4%| 11 $13,121,136 $228,000
Ga. 14 $245,721 $112,500 ¢ 1 7.1%| 10 $301,000 $162,500
Guam
Haw. 2 $55,000 $55,000 1 $75,000 $75,000
Idaho
Ill. 9 $2,486,667 $1,050,000 | 5 55.6%| 5 $3,061,000 : $1,800,000
Ind. 4 $700,000 $610,000 ; 1 25.0%| 3 $605,000 $235,000
lowa 2 $1,310,000 $1,310,000 ; 1 50.0%
Kan. 5 $342,200 $100,000 ¢ 1 20.0%
Ky. 7 $1,584,286 $1,000,000 i 3 42.9%| 2 $1,575,000 i $1,575,000
La. 4 $160,063 $132,500
Me. 2 $337,500 $337,500 2 $125,000 $125,000
Md. 3 $855,833 $65,000 { 1 33.3%| 3 $209,833 $65,000
Mass. 11 $298,141 $75,000 { 1 9.1%| 5 $594,610 $225,000
Mich. 13 $2,378,615 $200,000 | 2 154%| 5 $62,900 $50,000
Minn. 7 $556,643 $676,000 5 $397,200 $200,000
Miss. 6 $171,500 $55,000 2 $1,252 $1,252
Mo. 8 $5,226,813 $455,000 ¢ 3 37.5%| 4 $3,872,500 $235,000
MT 1 $3,800,000 $3,800,000 | 1 100.0%| 1 $3,800,000 | $3,800,000
N. Mar. |
e ]NED, 1 $60,000 $60,000 | ...
Nev. 2 $2,124,000 $2,124,000 i 1 50.0%| 1 $50,000 $50,000
N.H. 1 $30,000 $30,000 1 $30,000 $30,000
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Table 22: Results by State Continued - Initial and Final Awards: 1980-2024

Initial Awards Final Awards
Awards over
No. Avg Median $1IM No. Avg. Median
No. %
N.J. 4 $286,875 $37,500 | 1 250%| 1 $50,000 $50,000
N.M. 2 $2,850,250 i  $2,850,250 | 1 50.0%| 1 $500 $500
N.Y. 9 $3,901,667 $750,000 | 4 444%( 4 $2,996,250 $455,000
N.C. 1 $6,000,000 |  $6,000,000 | 1 100.0%| 1 ~$1,500,000 | $1,500,000
N.D.
Ohio 6 $9,081,250 $325,000 | 2 33.3%| 3 $4,515,000 $30,000
Okla. 7 $5,363,571 |  $1,000,000 | 3 42.9%| 1 $700,000 $700,000
Or. 1 $450,000 $450,000 1 $450,000 $450,000
Pa. 27 $2,433,529 $370,000 | 7 25.9%| 18 $1,747,338 $290,125
P.R. 1 $260,000 $260,000 1 $260,000 $260,000
R.L 1 $302,000 $302,000 1 $302,000 $302,000
S.C. 10 $732,150 $177,501 | 2 20.0%| 6 $134,417 $37,500
S.D.
Tenn. 1 $950,000 $950,000 1 $950,000 $950,000
Tex. 19 $6,072,640 |  $1,080,000 | 10 52.6%| 8 $11,243,771 $598,000
Utah 1 $3,215900 i $3,215900 | 1 100.0%| 1 $590,000 $590,000
Vt. 1 $5,001 $5,001 1 $1 $1
V.1 1 $240,000 $240,000
Va. 18 $1,343,497 $150,000 | 6 33.3%| 13 $404,446 $75,000
Wash. 3 $259,667 $250,000 2 $190,000 $190,000
W. Va. 3 $361,667 $375,000 1 $375,000 $375,000
Wis. 2 $450,000 $450,000 2 $450,000 $450,000
Wyo.
All States 288 $2,622,268 $300,000 § 81 28.1%| 161 $2,511,032 $200,000
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Table 22 Analysis

Florida has the highest average initial award $10.2 million, attributable in large part to the 2016
mega-verdict in Bollea v. Gawker Media ($140 million). Not far behind, Ohio had the second
highest average for verdicts ($9.1 million), but, similarly, this figure is skewed by a single, $40.3
million award. On the opposite end, including only states with two or more verdicts, Hawaii has
the lowest average ($55,000, based on two awards), followed by Alabama ($81,000, based on 5
awards).

New Mexico had the highest median initial award (two awards, $2.9 million) among states with
more than one verdict. The second highest is Nevada (two awards, $2.1 million). The lowest
median from a state with more than two awards is New Jersey (four awards, $37,500), followed
by Arkansas (four awards, $45,000).

Two of three awards in Delaware were over $1 million, the highest percentage in states with
more than one award. Overall, 81 awards (28.1 percent) were over $1 million.
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APPENDIX A.
Top Ten Verdicts in Media Libel, Privacy and Related Trials

This section includes the 10 highest damage awards in trials against the media.
Top Ten Verdicts

1. MMAR Group, Inc. v. Dow Jones & Co.
Civ. No. H-95-1262 (S.D. Tex. 1997).

Claim: Libel Result: Jury verdict for plaintiff
Legal Standard: Negligence Damages:
Plaintiff Type: Private figure $ 222,720,000 Total

_ $22,700,000 Compensatory
Defendant Type: Print (Newspaper) $ 200,020,000 Punitive

Trier of Fact: Jury

Summary

In October 1993, the Wall Street Journal ran an article on MMAR Group, Inc., a Texas securities
firm, entitled “Regulators Study Texas Securities Firm And Its Louisiana Pension Fund Trades.”
The article alleged an ongoing state and federal investigation into the propriety of MMAR’s
dealings with the Louisiana State Employees’ Retirement System (“LASERS”), as well as
MMAR’s reckless and extravagant use of client’s money. Less than a month later (and two days
after being sued by LASERS) MMAR went out of business. The award entered for MMAR,
which was treated as a private figure at trial, of $222,720,000 represents the highest award ever
granted by a jury in this REPORT. In April 1999, the trial court ruled that the plaintiff improperly
withheld evidence which prevented Dow Jones from fully and fairly presenting its defense. The
court ordered a new trial, and the plaintiff subsequently withdrew the suit.

Post-Verdict Motions: Partial INOV as to punitive damages granted, 25 Media L. Rep. 1747
(S.D. Tex. 1997), motion for new trial granted unless plaintiff accepted remittitur, 987 F. Supp.
535, 25 Media L. Rep. 2537 (S.D. Tex. 1997), new trial ordered, 187 F.R.D. 282 (S.D. Tex.
1999), case dismissed at request of plaintiff, No. 95-CV-1262 (S.D. Tex. final judgment issued Jan. 5,
2000).

New Trial: Plaintiff dropped suit before retrial.
Defense Counsel: David H. Donaldson, Jr., George Donaldson & Ford, Austin, Tex.

Final Result: Damages reversed in whole and remanded for retrial; case dismissed before retrial.
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2. Bollea v. Gawker Media LLC

12-012447-ClI (Fla. Cir. Ct., Pinellas County, March 21, 2016)

Claim: Private Facts, Intrusion, Right of
Publicity, IIED, Fla. Security of
Communications Act.

Legal Standard: n/a
Plaintiff Type: n/a
Defendant Type: Internet
Trier of Fact: Jury

Result: Jury verdict for plaintiff

Damages:

$140,000,000 Total

$ 115,000,000 Compensatory
$ 25,000,000 Punitive

Summary

In 2012, Gawker, an online news and gossip site, published a less than two-minute excerpt from
a sex tape of wrestler Terry Bollea aka “Hulk Hogan” and Heather Clem, the then-wife of
Bollea's best friend, radio shock jock, “Bubba the Love Sponge” Clem. An article accompanying
the video discussed the public's fascination with banal celebrity sex tapes and then provided a
detailed description of the full contents of a 30-minute DVD which had been sent anonymously
to Gawker. Bollea sued Gawker for publication of private facts, intrusion upon seclusion, right of
publicity, intentional infliction of emotional distress and violation of Florida’s Security of
Communications Act. Following a two-week trial, the jury found in favor of Bollea on all five
causes of action, awarding $115M in compensatory damages and $25M in punitive damages.

Post-Verdict Motions: Defendant’s Motion for a New Trial and/or Remittitur was denied.

Appeal: None.

Defense Counsel: Michael Sullivan & Michael Berry, Levine Sullivan Koch & Schultz

Final Result: The case was settled for $31 million.

3. Feazell v. A.H. Belo Corp.

No 86-22271 (Tex. Dist. Ct. McLennan County, Apr. 19, 1991)

Claim: Libel

Legal Standard: Actual Malice

Plaintiff Type: Public official

Defendant Type: Audio-Visual (Television)
Trier of Fact: Jury

Result: Jury verdict for plaintiff

Damages:

$58,000,000 Total

$ 17,000,000 Compensatory
$ 41,000,000 Punitive
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Summary

In response to persistent rumors that Feazell, a District Attorney, was inexplicably lax in
prosecuting drug and related cases and may have taken bribes in drunk driving cases, Dallas’
WFAA-TV reporter Charles Duncan investigated and broadcast an 11-part series critical of
Feazell’s performance, discussing both these allegations and a pending federal investigation.
More than two years later, in 1986, Feazell was indicted on federal racketeering and bribery
charges. He was acquitted, but voluntarily resigned as District Attorney and went into private
practice. Feazell filed his libel suit against WFAA-TV after his acquittal and was awarded
$58,000,000 at trial. The case was settled prior to appeal.

Post-Verdict Motions: Defendant’s motion for JNOV denied.
Appeal: Case settled before appeal.
Defense Counsel: Tom Leatherbury, Vinson & Elkins, Dallas, Tex.

Final Result: Confidential settlement prior to appeal of $58,000,000 jury verdict.

4. Guccione v. Hustler Magazine
No. 77CV-04-1692 (Ohio C.P. Franklin County 1980)

Claim: Libel Result: Jury verdict for plaintiff
Legal Standard: Actual Malice Damages:
Plaintiff Type: Public figure $ 40,300,000 Total

$3,300,000 Compensatory
Defendant Type: Print (Magazine) $37,000,000 Punitive

Trier of Fact: Jury

Summary

The June 1979 issue of Hustler magazine ran a photograph of a male body engaged in an act of
“buggery” upon which was superimposed the head of Bob Guccione, a well-known publisher of
various magazines (including Penthouse). The defendant claimed the caption, “Bob Guccione
Discovers Vaseline,” was a somewhat oblique reference to a photographic technique used by the
plaintiff. The jury found otherwise. Guccione, held to be a public figure, was awarded
$40,300,000. The award was reduced by an intermediate court and ultimately reversed and
dismissed by the Ohio Supreme Court. The U.S. Supreme Court denied certiorari.

Post-Verdict Motions: Remittitur to $5,150,002 granted.

Appeals: Aff’d in part and rev’d in part, 1981 Ohio App. LEXIS 10736, 7 Media L. Rep. 2077
(Ohio Ct. App. Oct. 8, 1981) (affirming liability, reversing damages and remanding), aff’d, 1982
Ohio App. LEXIS 13222 (Ohio Ct. App. Sept. 14, 1982) (affirming denial of defendants’ INOV
and sanctions motions), cert. denied, 459 U.S. 826 (1982)
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Defense Counsel: C. William Brownfield, Brownfield, Bowen, Bally & Sturtz, Columbus, Ohio

Final result: Damages reversed in whole; remanded for retrial. (Partial settlement prior to
retrial; remaining claims dismissed).

5. Lerman v. Chuckleberry Publishing, Inc.
No. 80 Civ. 1658 (HFW) (S.D.N.Y. 1983)

Prior Proceedings: 496 F. Supp. 1105 (S.D.N.Y. 1980) (granting plaintiff’s motion for partial
summary judgment), 521 F. Supp. 228 (S.D.N.Y. 1981) (granting partial summary judgment to
plaintiff), 544 F. Supp. 966 (S.D.N.Y. 1982) (granting plaintiff’s cross-motion for partial
summary judgment and plaintiff’s motion to consolidate cases).

Claim: Invasion of Privacy Result: Jury verdict for plaintiff
Legal Standard: Unknown Damages:
Plaintiff Type: Private figure®® $40,000,000 Total

$7,000,000 Compensatory
Defendant Type: Print (Magazine) $33,000,000 Punitive

Trier of Fact: Jury

Summary

Adelina magazine, which was distributed by defendant, misidentified two black and white
photographs in its May 1980 issue as showing plaintiff Jackie Collins Lerman. The photographs,
culled from the movie “Married Men” (whose screenplay was written by Lerman), portrayed an
anonymous woman topless as well as another unidentifiable woman participating in an “orgy
scene.” Finding that Lerman did not appear in the movies, clothed or otherwise, the jury awarded
$40 million: $7,000,000 in compensatory damages and $33,000,000 in punitive damages. The
trial court immediately struck $30,000,000 from the punitive damages, reducing the total award
to $10,000,000. The Second Circuit reversed the award, based in part on the finding that Lerman
should have been treated as a public figure, and dismissed the case.

Post-Verdict Motions: Remittitur granted reducing punitive award to $3,000,000.

Appeal: Rev’d sub. nom. Lerman v. Flynt Distributing Co., 745 F.2d 123, 10 Media L. Rep.
2497 (2d Cir. 1984), cert. denied, 471 U.S. 1054 (1985)

Defense Counsel: Edward S. Rudofsky, Zane & Teitler, New York, N.Y.

Final Result: Award reversed

& This determination was found to be improper on appeal.
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6. Sprague (I1) v. Philadelphia Newspapers
No. 1973 3644 (Pa. C.P. Philadelphia County 1990).

Prior related proceedings: Sprague (1) v. Philadelphia Newspapers, No. 1973 3644 (Pa. C.P.
Philadelphia County verdict 1983) ($1.5 million compensatory, $3 million punitive), defense
motions for new trial and JNOV denied, 1985 WL 384586, 13 Phila.Co.Rptr. 380 (Pa. C.P.
March 21, 1985), rev’d and remanded, 357 Pa. Super. 570, 516 A.2d 706, 13 Media L. Rep.
1177 (Pa. Super. 1986) (remanding for retrial), aff’d, 518 Pa. 425, 543 A.2d 1078, 15 Media L.
Rep. 1625 (Pa. 1988), appeal dismissed, 488 U.S. 988 (U.S. 1988).

Claim: Libel Result: Jury verdict for plaintiff
Legal Standard: Actual Malice Damages:
Plaintiff Type: Public official $34,000,000 Total

$2,500,000 Compensatory
Defendant Type: Print (Newspaper) $31,500,000 Punitive

Trier of Fact: Jury

Summary

In 1973, the defendant published articles linking the plaintiff, then an Assistant District Attorney,
to an apparent murder coverup. One particular article not only linked the plaintiff to a cover-up
but also questioned the propriety of his involvement in a potential murder case from 10 years
prior, when the son of an alleged friend of the plaintiff was the chief suspect in a murder
investigation but the case was officially not prosecuted because the plaintiff determined that the
death was caused by a blow inflicted in self-defense. The article was republished in 1976, when
the Inquirer sent a reprint to a commission headed by the plaintiff, which was investigating the
assassinations of Dr. Martin Luther King and President John F. Kennedy. The jury originally
awarded Sprague, a public official, $4.5 million in damages ($1.5 million compensatory, $3
million punitive), but the judgment was reversed and remanded for a second trial, which resulted
in this $34 million verdict. A Superior Court panel reduced this verdict by $10 million in
punitive damages, and the Pennsylvania Supreme Court denied review. The case was ultimately
settled for an undisclosed sum in April 1996.

Post-Verdict Motions: Trial court denied remittitur for defendant (appeals court later granted)

Appeal: Aff’d in part and rev’d in part, 441 Pa. Super. 1, 656 A.2d 890 (Pa. Super. Ct. 1995)
(affirming as to compensatory damages, vacating judgment as to punitive damages, and
remanding for new trial on punitive damages or, in the alternative, granting remittitur of
punitives to $21.5 million), rev. denied, 543 Pa. 730, 673 A.2d 336 (Pa. Jan 10, 1996), reconsid.
denied, 1996 Pa. LEXIS 219 (Pa. Feb. 26, 1996).
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Settlement: Settled for reported $20 million.?*
Defense Counsel: Samuel E. Klein, Dechert, Philadelphia, Pa.

Final Result: Settled for reported $20 million.

7. Srivastava v. Harte-Hanks
(Tex. Dist. Ct. 1990)

Prior related proceedings: Sprague (1) v. Philadelphia Newspapers, No. 1973 3644 (Pa. C.P.
Philadelphia County verdict 1983) ($1.5 million compensatory, $3 million punitive), defense
motions for new trial and JNOV denied, 1985 WL 384586, 13 Phila.Co.Rptr. 380 (Pa. C.P.
March 21, 1985), rev'd and remanded, 357 Pa. Super. 570, 516 A.2d 706, 13 Media L. Rep.
1177 (Pa. Super. 1986) (remanding for retrial), aff’d, 518 Pa. 425, 543 A.2d 1078, 15 Media L.
Rep. 1625 (Pa. 1988), appeal dismissed, 488 U.S. 988 (U.S. 1988).

Claims: Libel, False Light, Private Facts, Intrusion,|Result: Jury verdict for plaintiff

Intentional Infliction of Emotional Distress Damages:

Legal Standard: Negligence $29,000,000 Total
$11,500,000 Compensatory

Plaintiff Type: Private figure o
$17,500,000 Punitive

Defendant Type: Audio-Visual (Television)
Trier of Fact: Jury

Summary

The plaintiff was a heart surgeon when, in 1985, due to a political and economic dispute with
local hospital administrators, he lost privileges at two San Antonio Hospitals. The Harte-Hanks
television station ran a series of broadcasts reporting the revocation of his privileges and
detailing the mishandling of several cases. Harte-Hanks’ reports were based in large part upon
information, including confidential medical reports, that had been secretly given to the
defendant’s reporter by the plaintiff’s secretary. The reports allegedly triggered an investigation
by the state medical board, ultimately vindicating the plaintiff of charges of unnecessary surgery.
Srivastava, a private figure, was awarded $29 million. The station filed an appeal, but then
settled.

Post-Verdict Motions: None
Appeal: Dismissed upon settlement.

Settlement: Settled prior to appeal for $8.5 million.#

8 See “Sprague Libel Suit Takes on ABA,” Washington Times, Apr. 15, 2002, p. A6.
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Defense Counsel: Mark Cannan and Laura Cavaretta, Lang, Ladon, Green,
Coughlan & Fisher, San Antonio, Tex.

Final Result: Settled prior to appeal for $8.5 million.

8. Pring v. Penthouse International
No. C79-351B (D. Wyo. 1981).

Claim: Libel, False Light Result: Jury verdict for plaintiff
Legal Standard: Negligence Damages:
Plaintiff Type: Private $26,535,000 Total

$1,510,000 Compensatory
Defendant Type: Print (Magazine) $ 25,025,000 Punitive

Trier of Fact: Jury

Summary

The August 1979 issue of Penthouse magazine published a short article detailing “Charlene’s”
experiences as Miss Wyoming in the Miss America pageant. Prior to taking the stage to perform
her baton-twirling in the talent contest, Charlene is depicted as reminiscing about an act of
fellatio that caused its recipient, Monty Applewhite (a popular Wyoming football player), to
levitate. Charlene is then depicted as taking the stage and performing a fellatio-like act on the
baton, stopping the orchestra. The story ends with a description of Charlene and her coach,
Corky Corcoran, engaged in fellatio. Pring — the actual Miss Wyoming in that year’s pageant —
sued, arguing that these depictions “create the impression” that the plaintiff in fact committed
fellatio upon her coach, Monty Applewnhite and her baton. The jury awarded Pring, considered
by the trial court to be a private figure, $26,535,000, consisting of $1,510,000 in compensatory
and $25,025,000 in punitive damages. The award was reduced post verdict to $14,035,000. The
Court of Appeals reversed and dismissed the case.

Post-Verdict Motions: Remittitur granted reducing punitive damages to $12,500,000.

Appeal: rev’d, 695 F.2d 438, 8 Media L. Rep. 2409 (10th Cir. 1982) (instructing trial court to set
aside verdict and dismiss), cert. denied, 462 U.S. 1132 (1983).

Defense Counsel: Thomas B. Kelley, Cooper & Kelley, Denver, Colo. and Norman Roy
Grutman, Grutman & Miller, New York, N.Y.

Final Result: Award reversed.

% The amount was revealed in a subsequent tax proceeding. See Srivastava v. Commissioner, 220 F.3d
353 (5th Cir. 2000).
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9. Graves v. Warner Bros.
No. 95-494536-NZ (Mich. Cir. Ct., 1999).

Claim: Wrongful death, Negligence Result: Jury verdict for plaintiff

Legal Standard: Negligence Damages:
$25,006,500 Total

$25,006,500 Compensatory
Defendant Type: Audio-Visual (Television) g punitive

Plaintiff Type: not determined

Trier of Fact: Jury

Summary

Plaintiffs, Patricia Graves and Frank Amedure, Sr., were parents of and personal representatives
for the estate of Scott Amedure, a guest on the Jenny Jones show who was killed days after he
revealed a crush on another male guest during a taping of the show. Defendants in the case were
Jonathan Schmitz, the object of Amedure’s crush and his now-convicted murderer; Warner
Brothers, the owner of the show; and Telepictures, the distributor of the program. Plaintiffs
settled all claims against Schmitz before trial but maintained their claim that the Jenny Jones
show’s negligence caused Schmitz’s humiliation and therefore indirectly caused their son’s
death. The trial court refused to adjourn the case until the end of Schmitz’s criminal trial, leaving
the defense without the option of compelling Schmitz’s testimony. Finally, after a six-week trial,
the jury awarded plaintiffs a total of $25,006,500 in compensatory damages.

Post-Verdict Motions: Defense motions for JINOV, remittitur and new trial denied (Mich Cir.
Ct. Mar. 2000).

Appeal: rev’d, vacated and remanded, 253 Mich. App. 486, 656 N.W.2d 195, 31 Media L. Rep.
1255 (Mich. Ct. App. Oct. 22, 2002) (ordering entry of judgment for defendant), rev. denied, 666
N.W.2d 665 (Mich. July 17, 2003) (table), reconsid. denied, 669 N.W.2d 552 (Mich. Oct 10, 2003).

Defense Counsel: Jim Feeny and Sarah McLaren, Feeney Kellett Wienner & Bush, Bloomfield
Hills, Mich.

Final Result: Award reversed and vacated.
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10. Sapulpa v. Gannett Co., Inc.
Case No. 2012 CA 008263 B (Okla. Dist., Muskogee County, February 5, 2024)

Claim: Defamation and IIED Result: Jury verdict for plaintiff
Legal Standard: Negligence Damages:
$25,000,000 Total

Plaintiff Type: Private figure
$5,000,000 Compensatory

Defendant Type: Newspaper-Internet (the $20,000,000 Punitive
publication at issue was never published in
the newspaper’s print edition)

Trier of Fact: Jury

Summary

This case arose from a “hot mic” moment in which one of two announcers of a 2021
livestreamed girls’ high school basketball game is heard to use the N-word in reference to
several players from one team kneeling during the playing of the national anthem prior to the
start of the game. The use of the slur went viral on the internet, causing a national scandal. The
Oklahoman newspaper reported on the incident on their website the next day, misidentifying the
plaintiff as the person who had uttered the racist remark, but this error was only on the website
for about two-and-a-half hours, and it never appeared in print. Sapulpa subsequently filed suit
against The Oklahoman and Gannett, claiming the newspaper and its reporters did nothing
further to clear his name, and stated that, as a result of the misidentification, he continued to be
associated with the racist remarks. Prior to trial, the defense had moved to have Sapulpa deemed
a public official or public figure, based upon long-standing Oklahoma precedent that
schoolteachers and coaches are public officials subject to the actual malice standard of proof.
Nevertheless, without articulating a basis for his ruling, the trial court judge declared plaintiff to
be a private figure, allowing for liability to be tried under a negligence standard.

A more detailed summary of this trial can be found in Section I11.A.2, supra, p. 32.

Appeal: Pending
Defense Counsel: Bob Nelon and Jon Epstein, Hall Estill, Oklahoma City.
Final Result: Pending
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Top Ten Verdicts in Constant Dollars

The list of “Top Ten” damage awards above does not account for inflation. The list below re-ranks the highest Initial award verdicts,
adjusting the results for inflation based on the U.S. Department of Labor’s CPI-U (CPI-Urban) data, not seasonally adjusted.®5 The
resulting list contains the same cases as the “Top Ten” list stated in contemporary dollars, but in a slightly different order which lists
both “then-current dollars™®” and 2024 dollars.

Rank/Case Year Damages As Awarded  Adjusted Damages

(then-current dollars) (2024 dollars)
Rank Plaintiff Year Nominal Trial Award = Real Award ($2024)
1 MMAR Group, Inc. v. Dow Jones & Co., Inc. 1997 $222,720,000 $445,690,074
2 Bollea v. Gawker Media 2016 $140,000,000 $185,314,776
3 Guccione (A) v. Hustler Magazine 1980 $40,300,000 $162,440,732
4 Feazell v. A.H. Belo Corp. 1991 $58,000,000 $137,417,501
5 Lerman v. Chuckleberry Publishing, Inc. 1983 $40,000,000 $131,357,345
6 Pring v. Penthouse International, Ltd. 1981 $26,535,000 $95,908,291
7 Sprague Il v. Walter (Philadelphia Inquirer) 1990 $34,000,000 $84,113,069
8 Srivastava v. Harte Hanks Communications 1990 $29,000,000 $71,743,500
9 Graves (B) v. Warner Bros. 1999 $25,006,500 $48,186,528
10 Doe (B) a/k/a Tony Twist | v. TCI of Missouri 2000 $24,500,000 $45,614,807

% The U.S. Department of Commerce Bureau of Labor Statistics, which calculates the statistic, defines it as “a measure of the average change
over time in the prices paid by urban consumers for a market basket of consumer goods and services.”. It “measures inflation as experienced by
consumers in their day-to-day living expenses.” The CPI-Urban is the basis for the inflation calculation used in this table.

87 “Current dollars” is defined as the amount in dollars based on their value at the time of the award; in other words, the actual damages figure
awarded.
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APPENDIX B.

Top Ten Final Awards in Media Libel, Privacy and Related Cases

In our ranking of top ten final awards, the same awards appear in the list of absolute and
inflation-adjusted final awards, but in a different ranking order.

1. Bollea v. Gawker Media LLC, 12-012447-Cl (Fla. Cir. Ct., Pinellas County, March 21, 2016).

Claims: Private Facts, Intrusion, Right of Publicity, I1IED, Fla. Security of Communications Act.
Verdict: $140 million jury verdict for plaintiff.

Post-Verdict Motions: Defense motion for New Trial and/or Remittitur denied.

Appeal: None.

Final Award: $140,000,000

Settlement: Settled prior to appeal for $41 million

2. Feazell v. A.H. Belo Corp., No 86-22271 (Tex. Dist. Ct. McLennan County, Apr. 19, 1991).
Claims: Libel

Verdict: $58 million jury verdict for plaintiff.

Post-Verdict Motions: Defense motion for JNOV denied.

Appeal: None.

Final Award: $58,000,000

3. Srivastava v. Harte-Hanks, (Tex. Dist. Ct. 1990).
Claims: Libel, False light, Private Facts, Intrusion, IIED
Verdict: $29 million jury verdict for plaintiff.
Post-Verdict Motions: None.

Appeal: None.

Final Award: $29,000,000

Settlement: Settled prior to appeal for $8.5 million.®

4. Sprague v. Philadelphia Newspapers (I1), No. 1973 3644 (Pa. C.P. Philadelphia County 1990).
Claims: Libel

Verdict: $34 million jury verdict for plaintiff.

Post-Verdict Motions: None.

Appeal: aff’d in part and rev’d in part, 441 Pa. Super. 1, 656 A.2d 890 (Pa. Super. Ct. 1985)
(affirming as to compensatory damages, vacating judgment as to punitive damages, and
remanding for new trial on punitive damages or, in the alternative, granting remittitur with entry
of new punitive damage judgment of $21.5 million dollars), rev. denied, 441 Pa. Super. 1, 656

8 The settlement amount was revealed in a subsequent tax proceeding. See Srivastava v. Commissioner,
220 F.3d 353 (5th Cir. 2000).

115



A.2d 890 (Pa. 1986).
Final Award: $24,000,000
Settlement: Settled for estimated $20 million.8°

5. Strange v. Entercom Sacramento LLC, No. 07AS00377 (Cal. Super., Sacramento County
jury verdict Oct. 29, 2009).11

Claim: Wrongful Death

Verdict: $16.5 million jury verdict for plaintiff.

Post-Verdict Motions: None.

Appeal: None.

Final Award: $16,577,118

6. Doe v. TCI Cablevision (11), No.972-09415 (Mo. Cir. Ct. St. Louis Oct. 31, 2000).%°
Claim: Misappropriation

Verdict: $15 million jury verdict for plaintiff.

Post-Verdict Motions: None.

Appeal: aff’d, 207 S.W.3d 52, 34 Media L. Rep. 2057 (Mo. App., E.D. June 20, 2006),
reh’g/transfer denied, No. ED85283 (Mo. App., E.D. July 26, 2006), transfer denied, No.
SC87904 (Mo. Dec. 19, 2006).

Final Award: $15,000,000

7. Newcomb & Assoc. v. Plain Dealer Publishing Co., No. 93757 (Ohio Ct. C.P. 1990).

Claim: Libel?°!

Verdict: $13.5 million jury verdict for plaintiff.

Post-Verdict Motions: Defense post-verdict motions for INOV, remittitur and new trial denied.
Appeal: None.

Final Award: $13,500,000

Settlement: Settled prior to appeal for unknown amount.

8. Lee v. Duddy, No. 540 585-9 (Cal. Super. Ct., Alameda County 1985).
Claims: Libel

Verdict: $11.9 million bench verdict for plaintiff.

Post-Verdict Motions: None.

Appeal: None.

Final Award: $11,900,000

8 See Sprague Libel Suit Takes on ABA, Washington Times, April 15, 2002, p. A6.
% This is the retrial of the case listed as tenth in the listing of top trial awards.
% MLRC/LDRC listings for earlier trials often fail to specify the exact claim(s).
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9. Prozeralik v. Capital Cities/ABC, Inc. (1), (N.Y. Sup. Ct. 1994).

Claims: Libel

Verdict: $11.5 million jury verdict.

Post-Verdict Motions: None.

Appeal: aff’d in part (compensatory) and rev’d in part (punitive), 222 A.D.2d 1020 (N.Y. App.
Div. 1995), appeal dismissed, 88 N.Y.2d 843, leave to appeal denied, 88 N.Y.2d 812 (1996).
Final Award: $11,000,000

Settlement: Settled for unknown amount.

10. Green v. Alton Telegraph Printing Co., (lll. Cir. Ct. 1980).%2
Claims: Libel

Verdict: $9.2 million jury verdict.

Post-Verdict Motions: None.

Appeal: None.

Final Award: $9,200,000

Settlement: Settled for $1,400,000.

%2 This infamous case, stemming from an internal, unpublished memo, was the subject of a much-
discussed article on the front page of The Wall Street Journal. See ““Chilling Effect: How Libel Suit
Sapped the Crusading Spirit of a Small Newspaper,” Wall St. J., Sept. 29, 1983, at 1. The initial award
led to the bankruptcy and eventual sale of the newspaper. See In re Alton Tel. Printing Co., 14 B.R.
238, 8 Bankr.Ct.Dec. 457 (Bkrtcy. S.D. Ill. 1981), 15 B.R. 367, 8 Bankr.Ct.Dec. 428 (Bkrtcy. S.D. IlI.
1981) and 16 B.R. 787, 8 Bankr.Ct.Dec. 851 (Bkrtcy. S.D. Ill. 1982).
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Top Ten Final Awards in Constant Dollars®
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Bollea v. Gawker Media

Feazell v. A.H. Belo Corp.

Srivastava v. Harte Hanks Communications
Sprague Il v. Walter (Philadelphia Inquirer)
Green v. Alton Telegraph Printing Co.

Lee (B) v. Duddy

Newcomb & Assoc. v. Plain Dealer Publishing Co.

Doe (B) a/k/a Tony Twist Il v. TCI of Missouri
Strange v. Entercom Sacramento LLC
Prozeralik 11 v. Capital Cities/ABC, Inc.

% See n.86, supra.

Year Nominal Final Award Real Award ($2024)
2016 140,000,000.00 185,314,775.94
1991 58,000,000.00 137,417,500.70
1990 29,000,000.00 71,743,500.42
1990 24,000,000.00 59,373,931.38
1980 9,200,000.00 37,083,244.06
1985 11,900,000.00 36,070,777.27
1990 13,500,000.00 33,397,836.40
2004 15,000,000.00 25,399,925.85
2009 16,577,118.00 24,604,296.62
1994 11,000,000.00 23,889,036.24

118



APPENDIX C.

Methodology

In 1981, one year after its founding, the Libel Defense Resource Center saw the need to
provide “reliable data on the incidence, costs, and outcomes of libel litigation against the media.” %

This would be a major undertaking, but one that would, we believe, represent a significant
service to the media, not only as a historical record but also as the basis for creative action to
reduce the incidence, costs and attendant burdens of libel litigation.®®

The now periodic MLRC Report on Trials and Damages now covers all lawsuits based on
libel, privacy and other content-based claims against the media, including entire new medium:
the Internet. But the goal of the Report remains the same: to chronicle and examine all trials
in American courts since 1980 against media defendants for defamation, privacy, and
related claims stemming from the gathering or dissemination of news, information and
entertainment.

The goals of this Report are to analyze the results of these trials and appeals of such trials; to
highlight trends in verdicts, damage awards, and appeals, and provide our readers with an
overview of how the media are faring in trials across the nation.

Including a case / trial: With these goals in mind, we have set the following criteria to
determine whether a particular case is included in the Report data. The cases that do not meet
the criteria are not included in the data, although some are described in the “Cases of
Interest” section of the Report covering the year in which the trial occurred.

For a case to be included in the Report data, it must meet the following criteria:
1. It must be filed in an American court;
2. The plaintiff must make claims of defamation, privacy and/or other related claims
stemming from the collection or dissemination of news, information and

entertainment;

3. The suit must name a media entity or media-affiliated individual®® as a defendant; and

% LDRC BULLETIN No. 1 (July 1981), at 23. The Libel Defense Resource Center (LDRC) changed its
name to Media Law Resource Center (MLRC) in 2003.

% d.

% These are people involved in the creation and dissemination of media content. Examples of such
individuals include authors/writers, reporters, editors, publishers and news directors. It excluded those
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4. There must have been a ruling on liability, either by a default verdict (see infra) or
after presentation to a finder of fact (a jury or judge).

Each of these requires some further explanation:

Filed in an American court: This includes all courts operating under the rubric of the
American constitution, including state, federal and territorial courts of the 50 states, the
District of Columbia, and the territories of American Samoa, Guam, Northern Mariana
Islands, Puerto Rico, and the Virgin Islands. Cases in Native American tribal courts®” are
excluded. Cases in foreign (non-U.S.) courts, are excluded, but cases tried in U.S. courts
against foreign media entities are included.?®

Claims of defamation, privacy and/or other related claims stemming from the collection or
dissemination of news, information or entertainment. These are claims with First
Amendment implications. A variety of tort claims may fall under this definition, depending
upon the circumstances of a particular case. The most common, however, are libel and
slander (collectively referred to as “defamation”); various privacy claims (including general
“invasion of privacy,” false light, intrusion, misappropriation of likeness, publication of
private facts, and violations of state and federal privacy statutes); intentional and negligent
infliction of emotional distress; negligent supervision (of media employees); product
disparagement; and various flavors of tortious interference. The claims most often litigated in
trials and the results of these trials by claim are listed in Table 2, and the results of appeals by
claimsisin Table 14.

Intellectual property cases against media defendants are not included in the Report, so, for
example, a copyright suit alleging that a movie infringed the copyright of a previously-
written play is excluded. But ancillary intellectual property claims may be included in libel,
privacy and related cases that are tracked in the Report.

Also, cases against media defendants not directly arising from the collection or publication of
news and information are not included. Thus we have excluded, for example, a case in which
two newspaper reporters sued their former employer for wrongful termination with an

involved in the distribution of physical or electronic products, such as newspaper delivery people or
broadcast engineers.

" The only tribal court civil defamation case of which MLRC is aware is Chavez v. Tome (Navajo Dist.
Ct., Crownpoint 1985) (default verdict on liability; $10,000 jury award), aff’d in part and rev’d in
part, No. ACV1087 (Navajo Sept. 18, 1987) (affirming award of $8,823.27 compensatory damages
and $1,020 in attorney fees; reversing $1,176.13 in punitives and order for retraction).

% See, e.g., Mr. Chow of New York v. Ste. Jour Azur S.A., (S.D.N.Y 1982) (verdict for plaintiff), rev'd and
dismissed, 759 F.2d 219, 11 Media L. Rep. 1713 (2d Cir. 1985) (French-language tourists’ guide to
New York, published in France by a French company).
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additional claim for defamation over statements regarding their termination that were not
disseminated to the general public.®?

Media entity or media-affiliated individual named as defendant. For purposes of this Report,
a media entity or affiliated individual creates, prepares and/or makes material available to the
general public, even if the information is likely to appeal to only a segment of the
population.190

“Media entities” include television, cable and satellite broadcasters; newspaper, magazine
and book publishers; movie and music producers and distributors; and can include creators of
internet content. We have sought to include trials involving internet defendants only where
the person or entity sued is a professional in the presentation of the material at issue, and
where the defendant is at least attempting to receive a significant amount of revenue from its
content. Hard and fast definitions of these entities and people are harder to draw in the
internet context and other forms of emerging media; MLRC will review and update these
definitions in future reports, as necessary. In general, cases against entities or individual(s)
that publish on the Internet are included in the Report as long as the case meets our other
criteria for inclusion and contributes to the goal of understanding the media litigation
landscape.

“Media-affiliated individuals” include individual journalists, editors, authors and other
individuals involved in the creation and dissemination of editorial content.

We exclude cases involving material that is not primarily available to the general public,
such as material available only to members of a particular organization or that is intended for
a small, personal group of readers. Examples of such excluded publications include internal
company,°! unionl% and institutional® publications, and personal web sites,1%4 that are not

% See Reakes v. Cape Publications, Inc., No. 96-0681-CA-H (Fla. Cir. Ct., 18th Jud. Dist. jury verdict
Mar. 13, 2001), rev'd, 840 So.2d 277 (Fla. App. 5th Dist., Jan. 31, 2003), reh’g denied, (Fla. App.
March 18, 2003).

190 For example, a case involving an online publication that focuses on a particular brand of airplane is
included, despite the limited interest in the publication, because the publication was available to the
general public. See SNA, Inc. v. Array, No. 97-7158, 51 F. Supp. 2d 554 (E.D. Pa. bench verdict June
9, 1999), aff’d sub. nom. Silva v. Karlsen, 259 F.3d 717 (3d Cir. 2001) (table).

101 See, e.g., Haun v. NEC Microcomputer, Inc., No. 175898 (Cal. Super. Ct., Santa Clara County 1985)
($47.5 million jury verdict for plaintiff), appeal abandoned, No. H001011 (Cal. Oct. 8, 1985)
(settled?) (involving company newsletter)

102 See, e.g., Bertsch v. Communications Workers of America, No. 92 07 2563 (Ohio Ct. CP 1994), rev d,
655 N.E.2d 243 (Ohio Ct. App. 1995), appeal denied, 650 N.E.2d 1370 (Ohio 1995) (union
newsletter).
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intended for a general audience. We have also decided, as a matter of policy, to exclude
student publications such as school newspapers,1% because the institutional process in which
they are managed and published tends not to contribute to an understanding of overall
litigation against the media.

Cases over advertising and commercial speech are excluded! unless a media entity is
named as a defendant in the case as a result of its publication or broadcast of the
advertisement at issue. Thus a case in which an electronics chain sued a newspaper over an
advertisement placed in that newspaper by a competitor is included,1%7 but a case in which a
plaintiff sued a political candidate over an ad published in a local newspaper is excluded,
since the newspaper itself was not a defendant.108

The Report also excludes suits stemming from information distributed by interest groups as a
form of advocacy, even though it may appear to be presented as “news.”10°

103 See Beeton v. Dist. of Columbia, 779 A.2d 918 (D.C. Ct. App. 2001) (affirming verdict to plaintiff
based on statement in newsletter published by administration of government-operated prison).

104 See Fulmer v. J.S., No. 1998CE7696757 (Pa. C.P. Northampton County 2000) (teacher awarded
$500,000 for libelous statements on high school student’s web site).

105 See Adams v. Los Angeles Unified School District, No. BC 235667 (Cal. Super. Ct. jury verdict March
8, 2002) (awarding $4.35 million to plaintiff over in underground student newspaper distributed on
high school campus), retrial motion granted (Cal. Super. June 7, 2002), aff’d, No. B159310, 2004 WL
1834405 (Cal. App., 2d Dist. Aug. 17, 2004) (unpublished), review granted, No. S127961 (Cal. Dec.
2, 2004), cause transferred (Cal. Sept. 27, 2006) (remanded for consideration in light of other
opinion), aff’d, 2007 WL 68104 (Cal.App., 2 Dist. Jan. 11, 2007) (affirming grant of retrial motion).
The case settled and was dismissed on Feb. 3, 2009, prior to retrial.

106 See Doe v. Merck & Co., No. 10786-98 (N.Y. Sup. Ct., Suffolk County punitive damages vacated May
30, 2002) (suit stemming from patient information brochure published by drug company). In contrast,
a case involving a magazine published by retailer Aberchrombie & Fitch which resulted in a mistrial
would have been included had the case been submitted to the jury, because the court held that the
magazine article at issue was editorial content fully protected by the First Amendment. See Downing v.
Abercrombie & Fitch, No. 99-CV-4612 (C.D. Cal. mistrial declared May 17, 2002) (mistrial declared
after plaintiff gave interview about case to news reporter; subsequently settled).

107 See Caveman Adventures Un, Ltd. v. Press-Citizen Co., Inc., No. LACV057711 (lowa Dist. Ct.
Johnson County jury verdict Jan. 22, 1999), rev’d, 633 N.W.2d 757, 29 Media L. Rep.2297 (lowa
2001), reh’g denied, 2001 lowa Sup. LEXIS 170 (lowa Oct. 3, 2001) (No. 99_0435).

108 See Ulrich v. Shilling, No. 01-01-NZ (Mich. Cir. Ct., Branch County bench verdict Oct. 22, 2001).

109 See, e.g., Rombom v. Weberman, No. 1378/00 (N.Y. Sup. Ct., Kings County jury verdict March 25,
2002) (awarding $850,000 for statements on web site of militant Jewish group), motion to set aside
verdict denied, 2002 WL 1461890, 2002 N.Y. Slip Op. 50245(U), (N.Y.Sup.Ct., Kings County June
13, 2002) (unpublished), aff’d, 309 A.D.2d 844, 766 N.Y.S.2d 88 (N.Y. App. Div. 2d Dept. 2003).
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We also exclude cases solely against defendants such as sources cited or quoted in news
stories, 10 callers to radio and television call-in programs,1! and posters on Internet
bulletin boards.*?

Cases can include both media and non-media defendants, but are followed only as long as the
media defendants remain involved: once the involvement of media defendants in a case ends,
for whatever reason, that case is “over” for our purposes.

We exclude cases in which a media entity is sued for statements outside of its publicly
available content. This excludes lawsuits stemming from business relationships and
employment disputes, as well as cases in which, for example, an allegedly libelous comment
is made by a radio host during a personal appearance,13 or in a personal letter by a television
station’s news director, written on the station’s letterhead.14

Presented to a finder of fact for resolution. Cases must pass through several steps — including
pre-trial motions (e.g., motions to dismiss), discovery, and jury selection (voir dire) — before
the parties present evidence and witnesses in court. Once such a presentation is concluded,
and a finder of fact —a jury, or in a bench trial, the judge — is asked to determine which party
should prevail, the case is a “trial” for the purposes of this Report.

Cases that are resolved at any point prior to presentation to a finder of fact, including grants
of motions to dismiss and summary judgment, and pre-trial settlements, are not included in
the Report data.

110 Seg, e.g., DiBella v. Hopkins, Civil No. 01-11779 (S.D.N.Y. jury verdict Nov. 19, 2002) (finding boxer
liable for comments to web site reporter), aff’d, 403 F.3d 102, 33 Media L. Rep. 1979 (2nd Cir. April 4,
2005), cert. denied, 546 U.S. 939 (2005).

111 See Middlebrooks v. Wolff, No. 99A4264 (Ga. Cir. Ct. Cobb County 2000) (radio caller found to have
libeled former employee), rev’d and remanded sub. nom. Wolff'v. Middlebrooks, 256 Ga.App. 268, 568
S.E.2d 88 (Ga.App. 2002) (reversing denial of directed verdict in intentional infliction claim), reconsid.
denied (Ga. App. July 02, 2002), cert. denied (Ga. Sept. 6, 2002).

112 Seg, e.g., Andresen v. Ingimo, Civil No. 00-136 (Wis. Cir. Ct. bench verdict Sept. 9, 2002) (finding
defendant who posted comments regarding plaintiffs on Internet bulletin board maintained by local
newspaper liable for defamation).

113 See Wells v. Liddy, 135 F. Supp. 2d 668, 29 Media L. Rep. 2003 (D. Md. mistrial declared and case
dismissed Feb. 2, 2001) (after hung jury, case stemming from defendant talk radio host’s comments on
a cruise and at public speeches dismissed on grounds that defendant’s statements were based on
reasonable opinion), rev’d and remanded, 37 Fed.Appx. 53, 30 Media L. Rep. 1481 (4th Cir. 2002)
(unpublished). There apparently were no further proceedings after the appeal.

114 See Elizabeth Murphy v. Jefferson-Pilot Communications, No. 01-CP-10-1115 (S.C. Ct. C.P.,
Charleston County jury verdict Sept. 14, 2007); and Chris Murphy v. Jefferson-Pilot Communications,
No. 01-CP- 10-2161 (S.C. Ct. C.P., Charleston County jury verdict Sept. 14, 2007).

123



In a handful of cases, the defendant does not respond to the suit'!® or is held by the court to
have responded inadequately.6 In such cases, the court may enter a default verdict and hold
the defendant liable for the claims made in the suit. Since the default verdict includes a
finding of liability, the cases are included in Table 1, but are excluded from the other analysis
because such cases provide little, if any, guidance about trends in media litigation.

During a case, the court may declare a mistrial due to some impropriety or problem during
the trial proceedings.t!” Such mistrials are not included in the Report, since a “trial” is
considered complete only once the cases is presented to a fact finder for verdict.

After the presentation of evidence by one or both sides in the case, either party may make a
motion for a directed verdict (also known as “judgment as a matter of law”), asking the court
to enter a finding on liability for one party, based on the evidence presented and the applicable
law. Since a directed verdict is a finding on liability, cases that end in directed verdicts are
“trials” for our purposes, and are included in all of the tables of the Report. This includes one
trial in which a directed verdict was issued for a plaintiff.118

Otherwise, the case is presented to a finder of fact —the jury, or, in the case of bench trial, the
judge — for a finding on liability. Each case that reaches this point is a trial in this Report.

115 See e.g., Fain v. Firestone Publ’g, No. 981-3096-05 (Ga. Super. Ct. Cobb County 2000) (default
judgment for plaintiff).

116 These include a few cases in which courts have held that media defendants’ failure to disclose
confidential sources constituted failures to respond to the suit. See e.g., Ayash v. Dana Farber Cancer
Inst., Civ. No. 96565E (Mass. Super. Ct., Suffolk County $2.1 million default verdict for plaintiff Feb.
12, 2002) (default entered after defendant refused to identify confidential source), motions for
remittitur and new trial denied (Mass. Super. Sept. 4, 2003), aff’d,443 Mass. 367, 822 N.E.2d 667, 33
Media L. Rep. 1513 (Mass. 2005) (affirming default judgment), cert. denied sub. nom. Globe
Newspaper Co., Inc. v. Ayash, 546 U.S. 927 (2005); and Horne v. Georgia Communications Corp.
(Ga. Super. Ct. default judgment 1982; jury verdict on damages 1984), aff’d, 164 Ga. App. 227, 294
S.E.2d 725, 8 Media L. Rep. 2375 (Ga. Ct. App. 1982) (upholding entry of default judgment for P’s
failure to reveal source), reh’g denied (Nov. 1, 1982); aff’d, 329 S.E.2d 192 (Ga. Ct. App. 1985)
(affirming jury verdict in subsequent damages trial), reh’g denied (March 21, 1985), cert. denied (Ga.
May 1, 1985).

117 See, e.g., Anderson v. Gannett Co., Inc., No. 2001 CA 001728 (Fla. Cir. Ct., Escambia County June
23, 2004) (declaring mistrial in punitive damages trial after two jurors were dismissed, leaving no
alternates) (see p. , supra); Downing v. Aberchrombie & Fitch, No. 99-CV-4612 (C.D. Cal. mistrial
declared May 17, 2002) (mistrial declared after plaintiff gave interview to news reporter); Jarosak v.
Bloyer (1), No. 64D01-9911-CP-2450 (Ind. Dist. Ct., Porter Co., mistrial declared March 24, 2004)
(plaintiff’s counsel became ill; subsequent directed verdict to defendant); and Tuttle v. Marvin, Civil
No. 04-948 (D. S.C. mistrial declared Nov. 2, 2005) (plaintiff’s counsel became ill; retrial held in Jan.
2006).

18 Kerrick v. Monitz, No. 2995-C-2004 (Pa. C.P., Luzerne County, directed verdict Oct. 11, 2007). See
n.33, supra.
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If a jury fails to agree on a verdict, resulting in a “hung jury,” the court will declare a
mistrial. Unlike mistrials for improprieties or errors during the trial proceedings, discussed
supra, mistrials declared because of a hung jury are “trials” for purposes of this Report and
are include in several tables of the Report.

After a mistrial, for whatever reason, a case may go to a retrial: a new presentation of
evidence and a new presentation of the case to a factfinder. In such cases, the second trial
will be included as a separate case, as long as it meets the criteria for inclusion, and will be
considered a (second) trial when the case is again submitted to a fact finder for a verdict.

Retrials may also result from appeals. An appellate court may send a case back to a trial court
(remand) for reconsideration of the liability finding, the damages, award, or both, on all
claims, or just some claims. A partial retrial —involving only some of the claims, or damages
only — is not a second trial for our purposes. Instead, it is considered part of the appellate
results (although the second damage award, if any, will be tracked), and given as the final
result if it is upheld through post-trial motions and appeal .11°

In short, then, in this Report trials are cases that meet our criteria for inclusion, have been
presented to a factfinder, and have resulted in one of the following: a directed verdict, a
bench or jury verdict, or a mistrial due to a hung jury.

Each trial, except those that end with hung juries, ends in a verdict, which is the fact-finder’s
ruling on liability, and may or may not include an initial award of monetary damages. We
track only compensatory and punitive damages; other payments, such as attorney and court
fees and pre-judgment interest, are not followed.

The Report tracks any post-trial motions and appeals after verdict. Cases with post-trial
motions and/or appeals are not considered final until all of these motions and appeals are
exhausted, and no further proceedings in the case are possible.

If, at the end of the last proceeding in a case — be it a trial verdict, a post-trial motion ruling,
or an appeal — the media defendant is obligated to pay any award to the plaintiff, that is the
final award for the case.

Definitions. In addition to determining whether a particular case belongs in this Report, we
also use certain terms, with particular definitions, in order to classify cases.

119 In Anderson v. Gannett Co., Inc., the initial trial resulted in a $18.28 million compensatory award, but
a deadlocked jury —a mistrial — on punitive damages. The appellate court ordered a retrial on
punitives. This retrial, which would not have been a new trial in the Report, itself ended in a mistrial
after two jurors were dismissed, leaving no alternates.
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Defendant types. Media defendants include producers and distributors of books,
cable, film, Internet content, magazines, music, newspapers, radio and television
broadcasts, and web sites. We have divided these into three categories, based on the
type of medium: print, Internet and audio-visual.

Print Media: Print media are those that involve words or graphic images on paper or
similar material, and includes newspapers, magazines, newsletters, etc.

Audio-Visual Media: Audio-visual media include formats that offer visual and/or
aural material —television, radio, etc. Television means broadcast television services
covered by the cable “must carry” provision (47 U.S.C. § 534). Cable/satellite
includes television services provided via closed transmission paths, as defined by 47
Fed. Reg. § 76.5(a) and by satellite carriers, as defined by 47 Fed. Reg. § 76.120(a).
Radio includes both terrestrial broadcast and satellite radio. Film includes all material
offered for theatrical or direct-to-video public exhibition (although a film prepared
primarily for broadcast, satellite or cable television —e.g., a “made-for-TV”” movie —
will be categorized under the medium for which it is initially prepared). Music
includes creations primarily consisting of musical or tonal compositions,
regardless of format 120

Internet media: Internet content is material created and developed for initial
presentation on the Internet.’2! Internet content developed for another medium that is
also placed online (e.g., a newspaper article also posted on the newspaper’s web site)
is classified under the original medium, even if the Internet publication is the basis for
a particular court’s jurisdiction over the case.

Plaintiff Types. Courts in most defamation and related actions classify plaintiffs by
type in a pre-trial ruling to determine which legal standard the plaintiff will have to
meet to prove his case.

A court?2 may make this determination in an explicit ruling, or may make the
determination implicitly, by applying the particular legal standard applicable to a
particular type of plaintiff.

120 The 2003 Report was the first to include a case based on the content of a musical composition. See
Burger v. Priority Records, No. KC027869 (Cal. Super. Ct., L.A. County, jury verdict April 12, 2002).

121 For example, the SNA case is classified as an Internet case because the newsletter content at issue
appeared only on-line; there was no print, hard-copy version.

122 «“In Rosenblatt v. Baer, the Supreme Court said that it is for the trial judge ‘in the first instance’ to
determine whether a defamation plaintiff is a public figure. Some courts have indicated that the “first
instance’ qualification is of no import and that the determination is a matter of law for the court.
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There are three types of plaintiffs in media litigation: public officials, public figures
and private figures. Note that in Reports prior to 2005 (covering trials through 2004),
public officials and public figures were grouped together as “public plaintiffs.”

Public Officials. The U.S. Supreme Court has recognized that “[w]here a position in
government has such apparent importance that the public has an independent interest
in the qualifications and performance of the person who holds it, beyond the general
public interest in the qualifications and performance of all government employees, ...
the New York Times [v. Sullivan]'? malice standards apply.”*?* The Court added that
state law definitions of public officials are not determinative.125

While not every public employee is a “public official” under this definition, it is not
limited to the highest elected and appointed government positions; it may include!26
town attorneys,'?” law enforcement officers!?8 and prosecutors.12

Public Figures. The Supreme Court has defined a public figure as someone who
“assumes [a] special prominence in the resolution of public question.”3 A public
figure may be an “all purpose public figure” by achieving “such pervasive fame or
notoriety that he becomes a public figure for all purposes and in all contexts.”13!

Others have characterized the issue as a mixed question of law and fact, which presumably would
require jury determination of any disputed questions of evidentiary fact. At least one state court of last
resort has held that the issue is purely one of fact.” Lopez v. Univision Communications, Inc., 45 F.
Supp. 2d 348 (S.D.N.Y. 1999) (citations omitted).

123 376 U.S. 254 (1964).
124 Rosenblatt v. Baer, 383 U.S. 75, 86 (1966).

125 «“States have developed definitions of ‘public official’ for local administrative purposes, not the
purposes of a national constitutional protection. If existing state-law standards reflect the purposes of
New York Times [v. Sullivan], this is at best accidental.” Rosenblatt at 86.

126 Note that the appellate decisions cited in this section as authority for the status of a particular type of
plaintiff may not stem from a trial against a media defendant, although only plaintiff types that have
actually led to such trials are listed.

127 See e.g., Henry v. Collins, 380 U.S. 356 (1965).

128 See, e.g., Coughlin v. Westinghouse Broadcasting & Cable Inc., 780 F.2d 340 (3d Cir. 1985), cert.
denied, 476 U.S. 1187 (1986) (police officer); and Revell v. Hoffman, 309 F.3d 1228 (10th Cir. 2002)
(former FBI agent).

129 See e.g., Tarpley v. Colfax Chronicle, 650 So. 2d 738, 23 Media L. Rep. 1799 (La. 1995), reh’g
denied, 651 So.2d 854 (La. Mar 30, 1995). See also Mandel v. The Boston Phoenix, Inc., 456 F.3d 198,
34 Media L. Rep. 2272 (1st Cir. 2006) (reversing trial court ruling that plaintiff prosecutor was private
figure, and remanding for new trial).

130 Gertz v. Robert Welch, Inc. 418 U.S. 323, 351 (1974).

131 Id
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Alternatively, a public figure may be “limited,” obtaining such status as the result of
participation in the single issue that is subject to the content at issue in a lawsuit.

Courts have created multi-part tests to determine the status of a plaintiff, which vary
among jurisdictions. The Second Circuit, for example, uses a four-part test to
determine whether the plaintiff is a limited purpose public figure, under which the
court looks to whether the plaintiff has: “(1) successfully invited public attention to
his views in an effort to influence others prior to the incident that is the subject of
litigation; (2) voluntarily injected himself into a public controversy related to the
subject of the litigation; (3) assumed a position of prominence in the public
controversy; and (4) maintained regular and continuing access to the media.”13?

In “exceedingly rare” cases, individuals may be thrust into controversies and become
“involuntary” public figures “through no purposeful action of their own.”133

Private figures. A private figure has generally been defined as a plaintiff who does
not fit into either of the other plaintiff categories.

Legal Standards. Under New York Times v. Sullivan and its progeny, the legal
standard applied to defamation cases is dependent upon the status of the plaintiff,
discussed supra.

Actual Malice. Under the First Amendment, a public figure or public official may not
recover in a suit for defamation absent a showing that the defendant acted with
“actual malice.”

In the context of a libel suit ‘actual malice’ simply does not mean ill-
will or spite. Rather, ‘malice’ must be taken to mean fraudulent,
knowing, publication of a falsehood, or reckless disregard of falsity.
And we also note that reckless does not mean grossly negligent, its
common use, but rather intentional disregard. When the Supreme Court
uses a word, it means what the Court wants it to mean. ‘Actual malice’
is now a term of art having nothing to do with actual malice.3*

182 Contemporary Mission, Inc. v. New York Times Co., 842 F.2d 612, 617, 15 Media L. Rep. 1180 (2d
Cir. 1988), cert. denied sub. nom. O Reilly v. New York Times Co., 488 U.S. 856 (1988).

133 See Foretich v. Capital Cities/ABC Inc., 37 F.3d 1541, 1551, 23 Media L. Rep. 1684 (4th Cir. 1994)
(citing Gertz); Dameron v. Washington Magazine, Inc., 779 F.2d 736, 740-41, 12 Media L. Rep. 1508
(D.C. Cir. 1985) (holding that air-controller plaintiff was involuntary public figure who “bec[a]Jme
involved in public controversies and affairs without [his] consent or will”).

13% Reliance Ins, Co. v. Barron’s, 442 F. Supp. 1341, 3 Media L. Rep.1033 (S.D.N.Y. 1977).
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The determination of whether a defendant acted with actual malice “must necessarily
be drawn solely upon the basis of the information that was available to and considered
by the defendant prior to publication.”3® In establishing actual malice the burden of
proof is on the plaintiff, and such showing must be made by clear and convincing
evidence.136

In addition to being required of all public figures and public officials in defamation
suits, the actual malice requirement is also imposed on all plaintiffs in false light
invasion of privacy suits who are suing on content that is a matter of legitimate public
concern.3” A number of states have also held private figure plaintiffs in defamation
suits to this standard.'38

Negligence: After the Supreme Court held in Gertz,13° and its progeny that a private
figure plaintiff must prove some level of fault to recover for defamation against a
media defendant on a matter of public concern, courts in the majority of states have
applied the negligence standard — which requires a showing only that “the defendant
failed to exercise the care that a reasonable person in his position would have
exercised” — in such cases.140

135 McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1508 (D.C. Cir. 1996).

1% See, e.g., Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255-57 (1986). Public officials and public
figure defamation plaintiffs are held to such a stringent standard of proof due to the “profound national
commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open,
and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials.” New York Times v. Sullivan at 270.

137 See Time, Inc. v. Hill, 385 U.S. 374, 387-88 (1967).

138 See Mount Juneau Enterprises, Inc. v. Juneau Empire, 891 P.2d 829, 23 Media L. Rep. 1684 (Alaska
1995); Diversified Management, Inc. v. Denver Post, Inc., 653 P.2d 1103, 8 Media L. Rep. 2505, 33
A.L.R. 4th 193 (Colo. 1982); Journal-Gazette Co. v. Bandido’s, Inc., 712 N.E.2d 446, 452, 27 Media
L. Rep. 2089 (Ind. 1999); and Turf Lawnmower Repair v. Bergen Record Corp., 139 N.J. 392, 655
A.2D 417, 23 Media L. Rep. 1609 (1995), cert. denied, 516 U.S. 1066 (1996).

139 418 U.S. 323 (1974).

140 According to the MLRC 50-STATE SURVEY OF MEDIA LIBEL LAW, 2023-24, which surveys the law in
all 50 states and four territories (the District of Columbia, Guam, Puerto Rico, and the Virgin Islands),
43 jurisdictions have adopted the negligence standard for private figure cases. Of the remaining
jurisdictions, four have adopted actual malice (Alaska, Colorado, Indiana, and North Dakota); one has
adopted the actual malice standard for private figure cases where there is some public concern in the
issue, but the negligence standard for private figure cases with no such public issue (New Jersey; see
Turf Lawnmower Repair v. Bergen Record Corp., 139 N.J. 392, 655 A. 2d 417, 23 Media L. Rep. 1609
(1995), cert. denied, 516 U.S. 1066 (1996)); and one has adopted its own, unique standard (New York,
which has adopted a “gross negligence” standard). The standard to be applied is unclear in three states
(Kansas, Montana and South Carolina), and there have been no cases on the issue in two states
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A key element of the negligence standard on which jurisdictions differ is whether the
standard of care being applied is that of a “reasonable man” or the standard practice in
the industry.141

Other Standards: Some cases apply standards other than “actual malice” or
negligence, either because of precedent (such as New York’s unique “gross
irresponsibility” standard for private figure trials!#?) or because the claims (e.g., right
of publicity, fraud, trespass) are ones to which the actual malice standard does not

apply.

Sources of Information: Identification of and information about these trials comes
from MLRC’s nationwide and international membership of media companies, media
insurance companies, law firms and attorneys, allied individuals and organizations,
review of various trade and general interest publications and web sites, in addition to
regular searches of legal and news databases.

Errors and Corrections: While the Report endeavors to offer comprehensive
coverage, there may be cases or developments which have escaped our notice. Also,
some information about cases, such as attorneys’ names and affiliations, which were
current as of the latest development in a case, may have subsequently changed.
Feedback on any errors or omissions is welcome.

(Nebraska and South Dakota). See MLRC 50-STATE SURVEY OF MEDIA LIBEL LAW, 2023-24, pp.
1979-80 (line X in tables).

141 Compare Edwards v. Paddock Publications, Inc., 327 Ill. App. 3d 553, 562, 763 N.E.2d 328, 334, 30
Media L. Rep. 1142 (1ll. App. Ct. 2001) (reaffirming Illinois’ adoption of a “reasonably careful
person” standard and rejection of the “journalist malpractice” standard), and McCall v. Courier-
Journal & Louisville Times Co., 623 S.W.2d 882, 886, 7 Media L. Rep. 2118 (Ky. 1981) (adopting
“simple negligence” standard under which “a private plaintiff may recover on a showing of simple
negligence, measured by what a reasonably prudent person would or would not have done under the
same or similar circumstances”), with Bank of Oregon v. Independent News, Inc., 65 Or. App. 29, 670
P.2d 616 (Or. Ct. App. 1983) (holding that “[w]e agree generally with defendants that, when
negligence is alleged against a media defendant, there should be a professional standard of care”), and
Malson v. Palmer Broadcasting Group, 936 P.2d 940, 942, 1997 OK 42 (Okla. 1997) (“We also
indicated that the best evidence of ordinary of care is the degree of care which ordinarily prudent
persons, engaged in the same kind of business, customarily have exercised and commonly do exercise
under similar circumstances.”).

142 Under New York law, a private individual involved in a matter “arguably within the sphere of
legitimate public concern” is required to establish by a preponderance of the evidence that the
publisher acted in a grossly irresponsible fashion. This standard has been recognized as a “less
demanding” standard than actual malice, but higher than ordinary negligence. See Chapadeau v. Utica
Observer Dispatch, 38 N.Y.2d 196, 379 N.Y.S.2d 129, 1 Media L. Rep. 1693 (1975).
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