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Since the Supreme Court’s landmark decision in New York Times v. 
Sullivan, 376 U.S. 254, 279-80 (1964), two words have had a greater impact on 
the law of defamation than any other: “actual malice.”  From that case — and 
those two words — have sprung countless debates and numerous court decisions 
addressing how to define actual malice, how to plead its existence, how to prove a 
reporter’s state of mind, and what evidence is relevant.  When defamation 
plaintiffs face the onerous task of surmounting the actual malice standard, they 
usually resort to a standard refrain: the reporter relied on biased sources, the 
reporter was negligent, the reporter failed to investigate, the reporter had ill will 
toward the plaintiff, the reporter had knowledge of the plaintiff’s denials, the 
reporter relied on a single source, the reporter relied on a confidential source, the 
article was slanted or unfair toward the plaintiff, and the reporter failed to 
interview sources favorable to the plaintiff, among other arguments. 

 
But the foundations of actual malice have been under attack in recent years, 

with state legislators, presidential candidates, and, most concerningly, members of 
the U.S. Supreme Court urging that the standard should be revisited or abandoned 
altogether.  In 2023, Republican members of the Florida Legislature introduced 
bills aimed at lowering the legal barriers for defamation plaintiffs, with the 
Florida state Senate’s bill targeting the protections of the actual malice standard.  
Though those bills ultimately failed, Florida lawmakers introduced similar bills in 
2024. See Emily Hocket and Josh Lustig, RCFP analyzes Florida legislation 
aimed at revisiting defamation law, Reporters Committee for Freedom of the 
Press (March 15, 2023). Meanwhile, when campaigning for president in 2016, 
then-candidate Donald Trump vowed to “open up” American libel laws. Hadas 
Gold, Donald Trump: We’re going to ‘open up’ libel laws, Politico (February 26, 
2016). Although he did not fulfill that pledge as president, in a 2022 filing in a 
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defamation lawsuit he brought against CNN, his legal team repeated the threats he 
made as president against the press, this time arguing that “the Sullivan Court’s 
understanding of how a free press should function is no longer the reality in the 
modern age.” See Plaintiff’s Response in Opposition to Defendant’s Motion to 
Dismiss, Trump v. CNN,  Case No. 0:22-CV-61842-AHS, Dec. 30, 2022.  

 
The most concerning criticism of the actual malice standard comes from 

members of the Supreme Court.  In dissents from the denial of certiorari in 
Berisha v. Lawson, Justice Neil Gorsuch pointed to “momentous changes in the 
Nation’s media landscape since 1964” and Justice Clarence Thomas invoked the 
“Pizzagate” conspiracy theory as reasons to revisit Sullivan and the actual malice 
standard. While two (or even three)2 justices would not be enough to overturn 
Sullivan, given these views and efforts by a growing number of plaintiffs to 
weaken the shield of the actual malice standard, media attorneys should pay special 
attention to how this movement may influence judges.  And should the court need 
arguments justifying the preservation of the actual malice standard, media 
attorneys should turn to the MLRC’s 2022 whitepaper titled New York Times v. 
Sullivan: The Case for Preserving an Essential Precedent. 

In connection with these themes and in an effort to define the scope of the 
actual malice inquiry, this Practice Guide collects many leading and/or recent 
actual malice cases from across the country and provides relevant quotations, 
including both those that track with the historical understanding of actual malice 
and the handful of new cases that seem to recognize a potential shift in the legal 
landscape.3 The purpose of this Practice Guide is to inform defense counsel of 
this relevant case law so they can quickly respond to claims of defamation, 
particularly where actual malice is alleged or may be an elemental challenge or 
defense.4  

 
1 The authors worked on this update while employed as attorneys at Vedder Price P.C.  

They specialize in media, cybersecurity, and privacy matters (as well as other areas of the law). 
Since working on this project, Mr. Orewiler has moved to an in-house position. Special thanks 
to Lyrissa Lidsky, Professor & Raymond & Miriam Ehrlich Chair in Constitutional Law at 
University of Florida - Fredric G. Levin College of Law, for her contribution. The 2024 Actual 
Malice Practice Guide revises and updates the 2006 Guide by then Davis Wright Tremaine 
lawyers Matthew A. Leish, Natasha S. Black, Ambika K. Doran, Courtney E. Mertes, and John 
Sherman. The 2006 guide revised and updated the 2003 Guide by then Davis Wright Tremaine 
lawyers Jeffrey H. Blum, Susan E. Seager, Jennifer L. Brockett, Karen A. Henry, and John D. 
Kostrey. 

2 In 1993, then-Professor Elena Kagan published a law review article raising concerns 
about the press and the actual malice standard. See Elena Kagan, “A Libel Story: Sullivan Then 
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and Now (reviewing Anthony Lewis, Make No Law: The Sullivan Case and the First 
Amendment),” 18 Law and Social Inquiry 197 (1993). However, Justice Kagan has yet to 
demonstrate an overt desire via judicial opinion to overturn Sullivan.    

3 Some of the source material in this Practice Guide comes from The Media Law 
Resource Center 50-State Survey of Media Libel Law. 

4 This article is not intended, nor should it be used, as a substitute for specific legal 
advice or opinions because legal counsel may only be given in response to inquiries regarding 
particular factual and legal situations. The cases cited below have been key-cited, quote-
checked and are current as of November 15, 2024. 
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A. THE ACTUAL MALICE STANDARD GENERALLY DEFINED 

“The standard of actual malice is a daunting one.” Franchini v. Bangor 
Publishing Co., Inc., 109 F.4th 13, 35 (1st Cir. 2024) (quoting McFarlane v. 
Esquire Magazine, 74 F.3d 1296, 1308 (D.C. Cir. 1996)). Under the First 
Amendment, a public figure cannot recover for a false and defamatory statement 
unless he or she can prove that a defendant published the statement “with 
‘knowledge that it was false or with reckless disregard of whether it was false or 
not.’” Masson v. The New Yorker Magazine, 501 U.S. 496, 510 (1991) (quoting 
New York Times v. Sullivan, 376 U.S. 254, 279-80 (1964)); see also Dfinity 
Foundation v. New York Times Company, 2024 WL 3565762, *1 (2d Cir. July 
29, 2024). The actual malice standard offers “broad protection for the media 
commentator who is critical of public officials or public figures responsible for 
war-related activities.” CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 280, 294 
(4th Cir. 2008). This high barrier to recovery by public figure libel plaintiffs is 
necessary to guarantee “the national commitment to the principle that debate on 
public issues should be uninhibited, robust, and wide-open.” New York Times, 
376 U.S. at 270. The First Circuit has acknowledged that application of the actual 
malice standard “can have ‘profound consequences’ on the outcome of a 
defamation case.” Levesque v. Doocy, 560 F.3d 82, 87 (1st Cir. 2009). But “[t]he 
hurdles to plausibly pleading actual malice, though significant given the First 
Amendment interests at stake, are by no means insurmountable.” Biro v. Conde 
Nast, 807 F.3d 541, 545 (2d Cir. 2015).   

Importantly, the actual malice standard focuses solely on the defendant’s 
actual state of mind “at the time of publication.” Bose Corp. v. Consumer Union 
of U.S., Inc., 466 U.S. 485, 512 (1984); McFarlane v. Sheridan Square Press, 91 
F.3d 1501, 1508 (D.C. Cir. 1996) (actual malice must “necessarily be drawn 
solely upon the basis of the information that was available to and considered by 
the defendant prior to publication”); see also Couch v. Verizon Communications 
Inc., 105 F.4th 425, 432 (D.C. Cir. 2024). “Mere negligence does not suffice.” 
Masson, 501 U.S. at 510. Rather, the term “knowledge of falsity means simply 
that the defendant was actually aware that the contested publication was false.” 
Woods v. Evansville Press Co., Inc., 791 F.2d 480, 484 (7th Cir. 1986) (emphasis 
added). 

Similarly, to establish that the defendant published a statement with 
“reckless disregard” for the truth, the plaintiff must show “that the defendant 
actually had a ‘high degree of awareness ... of probable falsity.’” Harte-Hanks 
Communications, Inc. v. Connaughton, 491 U.S. 657, 688 (1989) (emphasis 
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added). As explained by the Supreme Court, “reckless disregard” is not measured 
by a reasonableness standard: 

[our] cases are clear that reckless conduct is not measured by what a 
reasonably prudent man would have published, or would have investigated 
before publishing.  There must be sufficient evidence to permit the 
conclusion that the defendant in fact entertained serious doubts as to the 
truth of his publication. 

St. Amant v. Thompson, 390 U.S. 727, 731 (1968) (emphasis added). 
 

Plaintiff must prove actual malice by “clear and convincing” evidence. 
Berisha v. Lawson, 141 S.Ct. 2424 (2021); Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 255-57 (1986); Gertz v. RobertWelch, Inc., 418 U.S. 323, 342 (1974).  
Under this heightened evidentiary standard, the plaintiff’s proof must be “strong, 
positive and free from doubt, … full, clear and decisive.” Stone v. Essex County 
Newspapers, Inc., 330 N.E.2d 161, 175 (Mass. 1975). To defeat summary 
judgment, plaintiff must show that the “evidence in the record would permit a 
reasonable finder of fact, by clear and convincing evidence, to conclude that 
[defendants] published a defamatory statement with actual malice[.]” Masson, 
501 U.S. at 508; see also Anderson, 477 U.S. at 254-56.  But “such malice may be 
proven by inferential and circumstantial evidence ‘because it is a matter of the 
defendant’s subjective mental state, revolves around facts usually within the 
defendant’s knowledge and control, and rarely is admitted’ by the defendant.” Palin v. 
The New York Times Company, 113 F.4th 245, 263 (2d Cir. 2024). 
 
 While this Practice Guide focuses on ways to use the actual malice standard 
as a shield and convince courts that actual malice is lacking, it is notable that at 
least one prominent defamation plaintiffs’ lawyer has repeatedly cited an article 
that purports to lay out 24 indicators (or “badges”) of actual malice.  See Manual 
Socias, “Showing Constitutional Malice in Media Defamation,” Florida Bar 
Journal, Vol. 92, No. 8 (September/October 2018).  Many of these so-called 
“badges” are addressed in sections of this guide, but reviewing this article and 
others like it are helpful in understanding how plaintiffs will try to prove actual 
malice. 
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 Other notable cases: 

Bartlett v. Bradford Publishing, Inc., 885 A.2d 562, 566 (Pa. Super. 2005) 
(“The actual malice standard is a rigorous, if not impossible, burden to meet in 
most circumstances.”). 

Wolf v. Ramsey, 253 F. Supp. 2d 1323, 1353 (N.D. Ga. 2003) (“Clear and 
convincing evidence … [is] evidence so clear, direct and weighty and convincing 
as to enable [the factfinder] to come to a clear conviction, without hesitancy, of 
the truth of the precise facts in issue.”). 

Finebaum & Capstar Operating Corp. d/b/a WERC AM/FM Radio v. 
Coulter, 854 So.2d 1120, 1125 (Ala. 2003) (“The most repulsive speech enjoys 
immunity provided it falls short of a deliberate or reckless untruth.”) (citation and 
quotation omitted). 

Bement v. N.Y.P. Holdings, 307 A.D.2d 86, 91, (N.Y. 1st Dep’t 2003) (“In 
order to prove a reckless disregard for the truth, plaintiff has to show that 
[defendant] subjectively doubted the truth of the information received from his [] 
source and that he deliberately failed to seek information that might have 
confirmed the probable falsity of that received from his [] source”). 

Revell v. Hoffman, 309 F.3d 1228, 1233 (10th Cir. 2002) (“Because 
[plaintiff] fails to offer any evidence concerning defendant’s subjective state of 
mind, we have before us no ‘concrete evidence from which a reasonable juror 
could return a verdict in his favor.’”). 

Rosenaur v. Scherer, 88 Cal. App. 4th 260, 274 (2001) (“The clear and 
convincing standard requires that the evidence be such as to command the 
unhesitating assent of every reasonable mind”). 

Desnick v. ABC, 233 F.3d 514, 517 (7th Cir. 2000) (“The defendant must 
either know that his published statement was probably false or, suspecting that it 
may be false, deliberately close his eyes to the possibility.”). 

McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1508 (D.C. Cir. 
1996) (“The actual malice standard is subjective; the plaintiff must prove that the 
defendant actually entertained a serious doubt.”). 

Kilcoyne v. Plain Dealer Publishing Co., 678 N.E.2d 581, 586 (Ohio 1996) 
(“The term ‘actual malice’ in a libel suit concerns the publisher’s attitude toward 
the truth rather than toward the plaintiff.”). 
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Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 254 (1986) (Considering all 
of the evidence before this court in a light most favorable to plaintiff, it “is of 
insufficient caliber or quantity to allow a rational finder of fact to find actual 
malice by clear and convincing evidence.”). 

B. POTENTIAL THREATS TO THE ACTUAL MALICE STANDARD 
 
 There has been an increase in potential threats to the actual malice standard 

in recent years, with numerous defamation plaintiffs arguing that the standard 
should be revisited: 

 
Moore v. Cecil, 109 F.4th 1352, 1359 (11th Cir. 2024) (rejecting Moore’s 

argument that nothing in the Constitution required application of an actual malice 
standard to public figures and that Sullivan should be revisited). 

Blankenship v. NBCUniversal, LLC, No. 2:20-CV-000278, 2022 WL 
329120, at *6 (S.D.W. Va. Feb. 2, 2022), aff’d, 60 F.4th 744 (4th Cir. 2023), cert. 
denied, 144 S. Ct. 5, 217 L. Ed. 2d 151 (2023) (rejecting plaintiff’s argument 
citing dicta from a footnote of the Supreme Court’s decision in Hutchinson v. 
Proxmire, 443 U.S. 111 (1979), for the proposition that the issue of actual malice 
“does not readily lend itself to summary disposition” because it “calls a 
defendant’s state of mind into question”). 

Nunes v. WP Co. LLC, No. 20-7121, 2022 WL 997826, at *2 (D.C. Cir. 
Apr. 1, 2022) (“In his briefing, Nunes had ‘invite[d] the court to reconsider the 
actual malice standard established in New York Times v. Sullivan[.]’ J.A. 110. 
The court declined that invitation ‘for obvious reasons[.]’ J.A. 110.”). 

 
As noted in the introduction, some Supreme Court justices have entertained 

the idea of revisiting the actual malice standard:  
 
Blankenship v. NBCUniversal, LLC, 144 S. Ct. 5 (2023) (Thomas, J. 

concurring in denial of cert.) (“I continue to adhere to my view that we should 
reconsider the actual-malice standard.”) 

 
Coral Ridge Ministries Media, Inc. v. S. Poverty L. Ctr., 142 S. Ct. 2453, 

2454 (2022) (Thomas, J., dissenting in denial of cert.) (“Coral Ridge now asks us 
to reconsider the ‘actual malice’ standard. As I have said previously, ‘we 
should.’”) 
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Berisha v. Lawson, 141 S. Ct. 2424, 2425-27 (2021) (Thomas, J., 
dissenting in denial of cert.) (“This Court’s pronouncement that the First 
Amendment requires public figures to establish actual malice bears ‘no relation to 
the text, history, or structure of the Constitution.”) (citation omitted)); (Gorsuch, 
J., dissenting in denial of cert.) (“Since 1964, however, our Nation’s media 
landscape has shifted in ways few could have foreseen.”) 

McKee v. Cosby, 139 S. Ct. 675, 676, 203 L. Ed. 2d 247 (2019) (Thomas, 
J., concurring in denial of cert.) (“New York Times and the Court’s decisions 
extending it were policy-driven decisions masquerading as constitutional law.”). 

 
Some lower court judges also seem sympathetic to the idea: 

Mastandrea v. Snow, 333 So. 3d 326, 329 (Fla. Dist. Ct. App. 2022) (B.L. 
Thomas, J., concurring with opinion) (“If the Constitution does not require public 
figures to satisfy an actual-malice standard in state-law defamation suits, then 
neither should we.”)  

Tah v. Glob. Witness Publ’g, Inc., 991 F.3d 231, 251 (D.C. Cir. 2021) 
(Silberman, J., dissenting) (“I am prompted to urge the overruling of New York 
Times v. Sullivan” and “new considerations have arisen over the last 50 years that 
make the New York Times decision (which I believe I have faithfully applied in 
my dissent) a threat to American Democracy.  It must go.”) 

Am. Muckrakers PAC, Inc. v. Boebert, No. 23-CV-01463-RMR-KAS, 
2024 WL 3738932, at *14 (D. Colo. June 9, 2024) (“Because the Federal Rules of 
Civil Procedure ‘do [] not unlock the doors of discovery for a plaintiff armed with 
nothing more than conclusions,’ plaintiffs may be required to plead factual 
allegations supporting actual malice before they have any opportunity to discover 
those facts.  Iqbal, 556 U.S. at 678-79.  This reading of the federal rules creates an 
impossible situation for many public-issue plaintiffs.”).  

And other judges may be more inclined to find either that the actual malice 
standard does not apply, or that plaintiffs have met the standard: 

Johnson v. Freborg, 995 N.W.2d 374, 402–03 (Minn. 2023), cert. denied, 
144 S. Ct. 819, 218 L. Ed. 2d 29 (2024) (Gildea, J. dissenting) (“Consistent with 
the animating principle from the Supreme Court, we should not apply the actual 
malice standard to Freborg’s speech because it does not fall within the central 
purpose of the First Amendment.  The majority disagrees, but it has not cited a 
case where a court has applied the constitutional actual malice standard to speech 
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where a private individual accuses an identified person of a crime in a private 
social media post that includes a hashtag.”). 

 Khalil v. Fox Corp., 630 F. Supp. 3d 568, 584, 585 (S.D.N.Y. 2022) 
(“While mere allegations of negligence or ‘failure to investigate’ are not enough to 
meet the actual malice standard, ‘the purposeful avoidance of the truth is in a 
different category’” and “the Complaint adequately alleges that the defendants 
purposefully avoided the truth, given the amount of public information regarding 
the lack of fraud in the election.”) (internal citation omitted)).  

Boone v. Newsweek LLC, No. CV 22-1601, 2023 WL 2245104, at *7 
(E.D. Pa. Feb. 27, 2023) (“Because Boone’s Complaint pleads enough facts to 
support a reasonable inference that Newsweek acted with actual malice, I will 
deny Newsweek’s motion to dismiss the defamation claim.”). 

C. FEDERAL COURTS ROUTINELY DISMISS COMPLAINTS THAT 
DO NOT PLAUSIBLY PLEAD ACTUAL MALICE 

  Since the Supreme Court’s twin rulings on pleading standards in Bell 
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 
662 (2009), federal courts have routinely held that plaintiffs must plausibly plead 
actual malice and have dismissed complaints that fail to meet this standard. 
“[E]very circuit that has considered the matter has applied the Iqbal/Twombly 
standard and held that a defamation suit may be dismissed for failure to state a 
claim where the plaintiff has not pled facts sufficient to give rise to a reasonable 
inference of actual malice. Joining that chorus, we hold that the plausibility 
pleading standard applies to the actual malice standard in defamation 
proceedings.” Michel v. NYP Holdings, Inc., 816 F.3d 686, 702 (11th Cir. 2016). 
“[Actual] malice is not a matter that requires particularity in pleading — like 
other states of mind, it may be alleged generally. But, to make out a plausible 
malice claim, a plaintiff must still lay out enough facts from which malice might 
reasonably be inferred.” Schatz v. Republican State Leadership Comm., 669 F.3d 
50, 58 (1st Cir. 2012). See also Biro v. Condé Nast, 807 F.3d 541, 544 (2d Cir. 
2015) (“[A] public-figure plaintiff must plead plausible grounds to infer actual 
malice by alleging enough fact[s] to raise a reasonable expectation that discovery 
will reveal evidence of actual malice.”). 

  Other notable cases: 

  Brimelow v. New York Times Company, 2021 WL 4901969, *1 (2d Cir. 
2021) (“[T]he Complaint has failed to state a claim because it does not plausibly 

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2024 Media Law Resource Center, Inc



14 

 

 

allege that the Times acted with actual malice and thus did not plausibly allege all 
the elements of a claim for defamation necessary to survive a motion to 
dismiss.”).  

  Pippen v. NBCUniversal Media, LLC, 734 F.3d 610, 614 (7th Cir. 2013) 
(affirming dismissal for failure to adequately plead and holding that plaintiff 
“must show that the defendants published the defamatory statements with actual 
malice — in other words, that the defendants either knew the statements to be 
false or were recklessly indifferent to whether they are true or false” and “[s]tates 
of mind may be pleaded generally, but a plaintiff still must point to details 
sufficient to render a claim plausible”). 

  Mayfield v. Nat’l Ass’n for Stock Car Auto Racing, Inc., 674 F.3d 369, 377 
(4th Cir. 2012) (holding that actual malice must be “alleged in accordance with 
Rule 8 — a ‘plausible’ claim for relief must be articulated”). 

  But see: 

  Veritas v. Cable News Network, Inc., 2024 WL 4702580, *11 (11th Cir. 
Nov. 7, 2024) (reversing grant of dismissal where the complaint plausibly alleged 
that a news network knew the truth four days before reporting something else on 
the air). 

D. COURTS ROUTINELY GRANT SUMMARY JUDGMENT FOR 
FAILURE TO SHOW ACTUAL MALICE BY CLEAR AND 
CONVINCING EVIDENCE 
 

Given the high level of proof necessary to show actual malice by clear and 
convincing evidence, courts routinely grant summary judgment dismissing libel 
claims. See, e.g., Henry v. Media Gen. Operations, Inc., 254 A.3d 822 (R.I. 
2021); Hotze v. Miller, 361 S.W.3d 707 (Tex. App. 2012); Bowser v. Durham 
Herald Co., 638 S.E.2d 614 (2007); Torrance v. Morris Pub. Grp., LLC, 656 
S.E.2d 152 (Ga. Ct. App. 2007); Nichols v. Moore, 396 F. Supp.2d 783 (D. Mich. 
2005); Lowell v. Hayes, 117 P.3d 745 (Alaska 2005); Atlanta Humane Society v. 
Mills, 618 S.E.2d 18 (Ga. Ct. App. 2005); Freedom Newspapers of Texas v. 
Cantu, 168 S.W.3d 847 (Tex. 2005); Hearst Corp. v. Skeen, 159 S.W.3d 633 (Tex. 
2005); Hugger v. Rutherford Inst., 94 Fed. Appx. 162 (4th Cir. 2004); Smith v. 
Huntsville Times Co., Inc., 888 So. 2d 492 (Ala. 2004); Johnson v. KTBS, Inc., 
889 S.2d 329 (La. Ct. App. 2004); New Times Inc. v. Isaacks, 146 S.W.3d 144 
(Tex. 2004); Flowers v. Carville, 310 F. Supp.2d 1157 (D. Nev. 2004), aff’d, 161 
Fed. Appx. 697 (9th Cir. 2006); Wilson v. City of Tulsa, 91 P.3d 673 (Okla. Civ. 
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App. 2004); Martin v. Comm. for Honesty & Just. at Star Valley Ranch, 101 P.3d 
123 (Wyo. 2004); Wolf v. Ramsey, 253 F. Supp. 2d 1323 (N.D. Ga 2003); 
Finebaum v. Coulter, 854 So.2d 1120 (Ala 2003); Lloyd v. Quorum Health 
Resources, LLC, 77 P.3d 993 (Ct. App. Kan. 2003); Lane v. MPG Newspapers, 
781 N.E.2d 800 (Mass 2003); Chafoulias v. Peterson, 668 N.W.2d 642 (Minn. 
2003); Sikora v. Plain Dealer Publishing Comp., 2003 WL 21419279 (Ohio. App. 
Dist. Jun. 19, 2003); Lewis v. Philadelphia Newspapers, 833 A.2d 185 (Pa. Super. 
2003); Piper v. Mize, 2003 WL 21338696 (Tenn. Ct. App. 2003); New Times, Inc. 
v. Wamstad, 106 S.W.3d 916 (Ct. App. Tex. 2003); Forbes, Inc. v. Granada 
Biosciences, Inc., 124 S.W.3d 167 (Tex. 2003); Chafin v. Gibson, 578 S.E.2d 361 
(W. Va. 2003); Lohrenz v. Donnelly, 223 F. Supp. 2d 25 (D.D.C. 2002), aff’d, 
350 F.3d 1272 (D.C. Cir. 2003); Featherston v. CM Media, 2002 WL 31750286 
(Ohio App. Dist. Dec. 10, 2002); Pegasus v. Reno Newspapers, Inc., 57 P.3d 82 
(Nev. 2002); Fodor v. Leeman, 41 P.3d 446  (Or. App. 2002); Fleming v. Rose, 
567 S.E.2d 857 (S.C. 2002); Church of Scientology Int’l v. Behar, 238 F.3d 168 
(2d Cir. 2001); Carr v. Forbes, 259 F.3d 273 (4th Cir. 2001); Dockery v. Florida 
Democratic Party, 799 So.2d 291 (Fla. Dist. Ct. App. 2001); Gross v. New York 
Times Co., 281 A.D.2d 299 (N.Y.A.D. 1 Dept. 2001); Fort Worth Star-Telegram 
v. Street, 61 S.W.3d 704 (Tex. App. 2001); Desnick v. ABC, 233 F.3d 514 (7th 
Cir. 2000); Sanderson v. Bellevue Maternity Hospital, 259 A.D.2d 888, 
(N.Y.A.D. 3 Dept. 1999); Dancer v. Bergman, 246 A.D.2d 573 (N.Y.A.D. 2 Dept. 
1998); McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501 (D.C. Cir. 1996); 
El Deeb v. University of Minn., Inc., 60 F.3d 423 (8th Cir. 1995); Underwager v. 
Salter, 22 F.3d 730 (7th Cir. 1994); Meisler v. Gannett Comp., Inc., 12 F.3d 1026 
(11th Cir. 1994). 

 
Other notable cases: 
 
Blankenship v. NBCUniversal, LLC, 60 F.4th 744, 769 (4th Cir. 2023), cert. 

denied, 144 S. Ct. 5 (2023) (“Because there is legally insufficient evidence that 
any of the Defendants published a statement with actual malice, the district court 
correctly granted summary judgment to Defendants on Blankenship's defamation 
claims.”). 
 

Baiul v. Disson, 607 F. App’x 18, 21-22 (2d Cir. 2015) (summary order) 
(affirming summary judgment against plaintiff, figure skater Oksana Baiul, and 
holding that although defendant’s denial that he made the challenged statements 
may provide some limited circumstantial evidence of actual malice, it was not 
sufficient for a reasonable juror to find that it met the clear and convincing 
standard). 
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DeAngelis v. Hill, 847 A.2d 1261, 1267 (N.J. 2004) (A court “should grant 

summary judgment dismissing the complaint if a reasonable jury could not find 
that the plaintiff had established actual malice by clear and convincing evidence,” 
quoting Lynch v. N.J. Educ. Ass’n, 735 A.2d 1129, 1137 (1999)). 

Chafin v. Gibson, 578 S.E.2d 361, 367 (W. Va. 2003) (holding that the clear 
and convincing standard of proof “applies with equal force at the summary 
judgment stage of public official defamation actions” and that “courts generally 
are more inclined to grant motions for summary judgment in defamation actions 
filed by public officials or public figures”) (citation omitted). 
 

Washington Post Co. v. Keogh, 365 F.2d 965, 968 (D.C. Cir. 1996) (“In the 
First Amendment area, summary procedures are even more essential. For the 
stake here, if harassment succeeds, is free debate…. The threat of being put to the 
defense of a lawsuit brought by a popular public official may be as chilling to the 
exercise of First Amendment freedoms as fear of the outcome of the lawsuit 
itself”). 

 
But see:  
 
Gilmore v. City of Paterson, 2023 WL 6276288, at *3 (D.N.J. Sept. 26, 

2023) (“New Jersey courts are generally wary of resolving actual malice cases on 
summary judgment because ‘the issue of a defendant’s state of mind ‘does not 
readily lend itself to summary disposition[.]’”) (citations omitted). 

 
US Dominion, Inc. v. Fox News Network, LLC, 293 A.3d 1002, 1048 

(Delaware Superior Court 2023) (denying motion for summary judgment arguing 
that plaintiff failed to establish actual malice by clear and convincing evidence). 

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Virginia 
2016) (“Although failure to adequately investigate, a departure from journalistic 
standards, or ill will or intent to injure will not singularly provide evidence of 
actual malice, the court believes that proof of all three is sufficient to create a 
genuine issue of material fact.”) 

E. NO FINDING OF ACTUAL MALICE WHERE PLAINTIFF HAS 
SHOWN MULTIPLE THEMES AGAINST DEFENDANTS 

While this Practice Guide describes more than two dozen different themes 
that plaintiffs attempt to use to show actual malice, it is common for a plaintiff to 
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allege many of these disparate themes in a single case. Courts, however, can and 
do find that plaintiffs have failed to meet their burden of establishing actual 
malice, even when a plaintiff shows that many of the different themes are 
collectively present: 

 
Blankenship v. Fox News Network, LLC, 2022 WL 321023, at *18-34 (S.D. 

W.V. Feb. 2, 2022) (granting summary judgment in favor of media defendants on 
issue of actual malice, where (1) plaintiff was unable to introduce evidence that 
defendants deviated from professional standards and noting that even if he had, 
such deviation would not be sufficient standing alone to support actual malice; (2) 
defendants failed to adequately investigate; (3) defendants had demonstrable 
animus towards plaintiff; and (4) defendants refused to give plaintiff airtime to 
“correct the record”). 

  
Henry v. Media General Operations, Inc., 254 A.3d 822, 841-42 (R.I. 2021) 

(holding that there was insufficient evidence of actual malice where defendant (1) 
relied on just two sources without conducting additional investigation, (2) held 
animosity toward police department that employed plaintiff, (3) ignored police 
chief’s denials that plaintiff was involved in scandal at issue, and (4) refused to 
retract report). 

Berisha v. Lawson, 973 F.3d 1304, 1312-16 (11th Cir. 2020) (affirming trial 
court’s grant of summary judgment in favor of defendant based on insufficient 
evidence of actual malice under Florida law where (1) defendant relied on sources 
who had been convicted of fraud and were described as “young partiers, [who] 
used drugs, and committed a major international fraud;” (2) defendant exhibited a 
“general pattern of dishonesty in his book;” (3) defendant intentionally fabricated 
two minor details in the book; and (4) earlier drafts of defendant’s book contained 
issues that could not be verified). 
 

Talley v. Time, Inc., 923 F.3d 878, 899-906 (10th Cir. 2019) (affirming 
district court’s grant of summary judgment in favor of defendants and finding that 
there was insufficient evidence of actual malice under federal and Oklahoma law, 
where plaintiff asserted defendant publisher and reporters: (1) deliberately 
misstated facts; (2) falsely reported that plaintiff paid players for speaking 
arrangements; (3) relied on biased and “troubled” or tainted sources; (4) wrote with 
a slanted agenda; and (5) failed to adequately investigate). 

Elsten v. Coker, 2019 WL 4899759, at *3-4 (Tenn. Ct. App. 2019) 
(affirming trial court’s grant of summary judgment in favor of defendant based on 
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insufficient evidence of actual malice where (1) one of the statements in question 
was materially false; (2) defendant relied solely on rumors; (3) defendant held 
plaintiff in high esteem and would have reason to doubt the rumor; and (4) 
defendant had access to credible sources of information who could have dispelled 
the rumor, but ignored them). 

Jankovic v. International Crisis Group, 822 F.3d 576, 590 (D.C. Cir. 2016) 
(holding there was insufficient evidence of actual malice where plaintiff 
introduced pieces of circumstantial evidence “tending to show that the defendant 
published in bad faith” including that publisher relied on confidential sources, 
bore ill will toward plaintiff, recklessly relied on foreign press known for 
sensationalist reporting, conducted insufficient independent investigation, and 
deviated from its normal operating procedures). 

Trump v. O’Brien, 29 A.3d 1090, 1101-02, 422 N.J. Super. 540, 558-59 
(N.J. App. Ct. 2011) (holding there was insufficient evidence of actual malice 
where defendant reporter: (1) relied on three confidential, anonymous sources and 
had reason to doubt their credibility; (2) failed to conduct adequate research 
regarding subject’s net worth; (3) was given access  to subject’s financial 
documents  and still inaccurately reported information about subject’s financial 
holdings; and (4) was motivated by demonstrated ill will toward subject). 

Hearst Corp. v. Skeen, 159 S.W.3d 633, 637 (Tex. 2005) (finding no actual 
malice despite plaintiff’s claim that defendants “purposefully avoided the truth, 
relied on dubious information from biased sources, deviated from professional 
standards of care, and were motivated to fabricate,” in addition to knowing that 
plaintiff had denied allegations). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 854-58 (Tex. 
2005) (finding no actual malice despite plaintiff’s claims that (1) defendant 
attributed words to speaker that were not a direct quote, (2) defendant made a 
deliberate and material change in meaning of the plaintiff’s remarks, (3) defendant 
had ill will toward plaintiff, (4) defendant was under pressure to produce story 
from a particular point of view, (5) defendant published second story after learning 
of plaintiff’s denials, (6) defendants had raised questions after reading the article 
during the editorial process, and (7) expert journalist criticized defendant’s 
handling of the story and noted that there was biased reporting). 

Lohrenz v. Donnelly, 350 F.3d 1272, 1286 (D.C. Cir. 2003) (affirming 
district court’s finding that there was insufficient evidence of actual malice 
despite plaintiff’s contention that defendant: (1) was “informed clearly and 
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repeatedly that her information was incorrect;” (2) “never sought to obtain a full 
copy of plaintiff’s training records;” (3) “selectively edited the portion of 
plaintiff’s training records that she did have in her possession;” and (4) published 
report that contained “factual errors”). 

Bement v. N.Y.P. Holdings, 307 A.D.2d 86, 91 (N.Y. 1st Dep’t 2003) 
(insufficient evidence of actual malice despite plaintiff’s contentions that 
defendant: (1) “fail[ed] to read treatment beforehand;” (2) made “minimal efforts 
to contact plaintiff to verify the treatment’s accuracy;” and (3) failed to “inquire” 
of source “as to the accuracy of the treatment”). 

Cobb v. Time, Inc., 278 F.3d 629, 638-639 (6th Cir. 2002) (insufficient 
evidence of actual malice despite plaintiff’s contentions that defendant: (1) relied 
on a source with a “criminal background,” who was being “paid” for his 
information (some of which was “bizarre”) and who was a “drug user;” (2) failed 
to ask any of its interviewees whether plaintiff “participated in the fix” of a 
boxing match; and (3) failed to act as a “prudent reporter would have acted”). 

Tucker v. Fischbein, 237 F.3d 275, 286 (3rd Cir. 2001) (insufficient evidence 
of actual malice despite plaintiff’s contentions that defendant: (1) engaged in “poor 
journalistic practices;” (2) had “a preconceived story line;” (3) “did not follow . . . 
editorial guidelines;” (4) “failed to conduct a thorough investigation;” and (5) relied 
on “biased sources”). 

Gray v. St. Martin’s Press, 221 F.3d 243, 252 (1st Cir. 2000) (insufficient 
evidence of actual malice despite plaintiff’s contentions that defendant: (1) was 
“careless;” (2) relied on sources with “an axe to grind” against plaintiff; (3) relied 
on sources with “limited knowledge;” (4) failed to “seek out decisive witnesses” 
who would “have denied” the allegations; and (5) failed to publish statements 
favorable to plaintiff). 

DARE America v. Rolling Stone Magazine, 101 F. Supp. 2d 1270, 1281 
(C.D. Cal. 2000) (insufficient evidence of actual malice despite plaintiff’s 
contentions that magazine: (1) relied on a non-employee journalist who gave 
“fabricated quotes” and “wholly concocted” information to magazine; (2) “failed 
to contact [plaintiff];” (3) had a “motive to write [the story] with a particular 
slant;” and (4) refused to “retract defamatory statements”), aff’d, 270 F.3d 793 
(9th Cir. 2001). 

McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1510 (D.C. Cir. 
1996) (insufficient evidence of actual malice despite plaintiff’s contentions that 
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defendant: (1) failed to “corroborate” and independently verify allegations about 
plaintiff; (2) failed to “contact any individual who would have had first-hand 
knowledge” of allegations about plaintiff; (3) “fail[ed] to contact [plaintiff] 
himself about the allegations;” (4) relied upon a source who was a “controversial 
figure;” (5) knew that “there were different opinions [about a source’s] 
credibility;” (6) “fail[ed] to update the reader on the state of the controversy;” and 
(7) failed “to retract” the statement). 

Kilcoyne v. Plain Dealer Publishing Comp., 678 N.E.2d 581, 586 (Ohio Ct. 
App. 1996) (insufficient evidence of actual malice despite plaintiff’s contentions 
that defendant: (1) failed to investigate fully; (2) did not comply with their own 
journalistic standards; (3) used hostile sources; (4) bore ill will toward plaintiff; 
and (5) slanted the publication against him). 

Fletcher v. San Jose Mercury News, 216 Cal. App. 3d 172, 185 (1989) 
(insufficient evidence of actual malice despite plaintiff’s contentions that 
defendant: (1) had “hostility” and “ill-will” toward plaintiff; (2) interviewed 
sources in a “slick” and “devious” manner and tried to “put words in the 
witnesses’s mouth;” (3) omitted favorable information of plaintiff in article; (4) 
failed to follow “professional journalism standards;” and (5) failed to “further 
investigate” the allegations). 

Perk v. Reader’s Digest Assn., Inc., 1989 WL 226143, *3-4 (N.D. Ohio 
Nov. 14, 1989) (insufficient evidence of actual malice despite plaintiff’s 
contentions that defendant: (1) failed “to contact the subject of the article;” (2) 
failed to contact “other sources that would speak favorably of plaintiff;” (3) “did 
not present opposing viewpoints concerning [the challenged statements]” in the 
article; (4) relied on “biased sources;” (5) failed to “retract” the article; and (6) 
used “sensationalist and derogatory” terms in the article), aff’d, 931 F.2d 408 (6th 
Cir. 1991). 

Wanless v. Rothballer, 503 N.E.2d 316, 321 (Ill. 1986) (Insufficient 
evidence of actual malice despite plaintiff’s contentions that defendant: (1) was an 
“inexperienced investigative reporter;” (2) was influenced by a partisan 
investigator who assisted in developing the stories; (3) relied almost exclusively 
on plaintiff’s political opponents as sources for her stories; and (4) did not confirm 
her information with neutral sources). 

Reader’s Digest Ass’n v. Superior Court of Marin County, 37 Cal. 3d 244, 
257-58 (1984) (Insufficient evidence of actual malice despite plaintiff’s 
contentions that: (1) defendant failed to contact plaintiff; (2) defendant knew that 
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plaintiff had already sued a source for libel; (3) defendant failed to “independently 
corroborate” allegations of a source; (4) article was not “fair” or “objective”; and 
(5) article omitted favorable information about plaintiff). 

F. PLAINTIFF MUST PROVE KNOWLEDGE OF FALSITY AS TO 
EACH STATEMENT 

Actual malice cannot be proved in the abstract. Where the plaintiff sues on 
several specific statements, he must demonstrate actual malice as to each 
statement separately before he can recover on that statement. See, e.g., Church of 
Scientology Int’l v. Time Warner, Inc., 903 F. Supp. 637, 641 (S.D.N.Y. 1995) 
(on summary judgment, “the Court considers each allegedly libelous statement 
individually to determine whether a rational finder of fact could find actual malice 
by clear and convincing evidence”), aff’d, 238 F.3d 168 (2d Cir. 2001); see also 
Reid v. Viacom Int’l Inc., 2017 WL 11634619, *7 (N.D. Ga. Sept. 22, 2017) 
(noting that Court must consider each allegedly defamatory segment at issue 
when determining whether actual malice exists); Henry v. National Ass’n of Air 
Traffic Specialists, Inc., 836 F. Supp. 1204, 1212 (D. Md. 1993) (“The plaintiffs 
must produce clear and convincing evidence that the defendants uttered [each] 
challenged statement [] with actual malice”), aff’d, 34 F.3d 1066 (4th Cir. 1994). 
 
 In some jurisdictions, this can be tied to the in haec verba doctrine, which 
requires plaintiffs to plead the exact words that are alleged to be defamatory.  See, 
e.g., Stockley v. Joyce, 2019 WL 630049, *10 (E.D. Mo. Feb. 14, 2019) (“[T]he 
use of in haec verba pleadings on defamation charges is favored in the federal 
courts because generally[,] knowledge of the exact language used is necessary to 
form responsive pleadings.”) (emphasis in original); Int’l Acad. of Bus. & Fin. 
Mgmt., Ltd. v. Mentz, 2013 WL 212640, at n. 4 (D. Colo. Jan. 18, 2013) 
(applying Colorado law, finding that defendant’s failure to set forth the words that 
are allegedly defamatory resulted in failure to state a claim for defamation on 
certain statements); Fuste v. Riverside Healthcare Ass’n, Inc., 575 S.E.2d 858, 
862 (Va. 2003) (“Good pleading requires that the exact words spoken or written 
must be set out in the declaration in haec verba. Indeed, the pleading must go 
further — that is, it must purport to give the exact words.”). 
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G. INFORMATION ACQUIRED AFTER PUBLICATION DOES NOT 
ESTABLISH ACTUAL MALICE 

Notable cases: 

Fairfax v. CBS Broad., Inc., 534 F. Supp. 3d 581, 597 (E.D.Va. 2020) 
(malice must be shown at the time the publication occurred). 

Blankenship v. Napolitano, 451 F. Supp. 3d 596, 619 (W.D.W.Va. 2020) 
(retractions or corrections issued after learning the statements published were 
false are not relevant to the issue of actual malice).  

Kahl v. Bureau of Nat’l Affairs, Inc., 856 F.3d 106, 118 (D.C. Cir. 2017) 
(“The actual malice inquiry focuses on the defendant’s state of mind at the time of 
publication.”) (granting summary judgment for defendant because the knowledge 
of additional information after publication could not reflect actual malice).  

Biro v. Conde Nast, 807 F.3d 541, 546 (2d Cir. 2015) (“[T]he allegations 
casting doubt on the reliability of . . . sources relate only to events that occurred 
after publication of the Article and therefore cannot be relevant to the publisher’s 
state of mind [regarding] his alleged malice at the time of publication.”) (internal 
quotations omitted).  

Parisi v. Sinclair, 774 F. Supp. 2d 310, 319 (D.D.C. 2011) (“Moreover, 
because the actual malice inquiry is subjective — that is, concerned with the 
defendant’s state of mind when he acted — the inference of actual malice must 
necessarily be drawn solely upon the basis of the information that was available to 
and considered by the defendant prior to publication.”). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 858 (Tex. 2005) 
(“The focus of the actual-malice inquiry is the defendant’s state of mind during 
the editorial process. Evidence concerning events after an article has been printed 
and distributed, has little, if any, bearing on that issue.”) (citations omitted).  

New Times Inc. v. Isaacks, 146 S.W.3d 144, 168 (Tex. 2004) (“The actual 
malice inquiry focuses on the defendant’s state of mind at the time of publication . 
. . hindsight acknowledgment that some people could have been fooled is not 
evidence that the reasonable reader could have understood the satire to state actual 
facts, nor is it evidence of actual malice at the time of publication.”) (citations 
omitted). 
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McFarlane v. Sheridan Square Press, 91 F.3d 1501, 1508 (D.C. Cir. 1996) 
(Actual malice must “necessarily be drawn solely upon the basis of the 
information that was available to and considered by the defendant prior to 
publication”). 

Secord v. Cockburn, 747 F. Supp. 779, 792 (D.D.C. 1990) (“[I]t is hornbook 
libel law that post-publication events have no impact whatever on actual malice as 
it bears on this lawsuit since the existence or non-existence of such malice must 
be determine as of the date of publication.”). 

Herbert v. Lando, 781 F.2d 298, 305 (2d Cir. 1986) (“It is self-evident that 
information acquired after the publication of defamatory material cannot be 
relevant to the publisher’s state of mind or his alleged malice at the time of 
publication.”). 

Silvester v. Am. Broad. Cos., Inc., 650 F. Supp. 766, 779 (S.D. Fla. 1986) 
(“The statement of an ABC employee that the legal department thought after the 
broadcast that it might contain libelous material does not, without more, prove 
that defendants had such thoughts at the time the segment was aired, which is the 
critical time for purposes of establishing actual malice.”), aff’d, 839 F.2d 1491 
(11th Cir. 1988). 

 

H. REPORTER’S RATIONAL INTERPRETATION OF 
COMPLEX/AMBIGUOUS EVENT DOES NOT ESTABLISH 
ACTUAL MALICE (BOSE AND PAPE ANALYSIS) 

“[W]hen a writer is evaluating or giving an account of inherently 
ambiguous materials or subject matter, the First Amendment requires that the 
courts allow latitude for interpretation.” Moldea v. New York Times Co., 22 F.3d 
310, 315 (D.C. Cir. 1994); see also Masson v. New Yorker Magazine, 501 U.S. 
496, 519 (1991) (“The protection for rational interpretation serves First 
Amendment principles by allowing an author the interpretive license that is 
necessary when relying upon ambiguous sources.”). Accordingly, in Time, Inc. v. 
Pape, 401 U.S. 279, 290 (1971), and Bose Corp. v. Consumers Union of U.S., 
Inc., 466 U.S. 485, 512-513 (1984), the Supreme Court established the principle 
that where an event lends itself to “a number of possible rational interpretations,” 
an author’s “deliberate choice of [one] such . . . interpretation, though arguably 
reflecting a misconception, [is] not enough to create a jury issue of ‘malice’ under 
New York Times.” Pape, 401 U.S. at 289-90. 
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Other notable cases: 

Moore v. Cecil, 2021 WL 1208870 (N.D. Ala. Mar. 31, 2021) (The court 
dismissed the plaintiff’s defamation claim based on a political campaign press 
release for failure to plead actual malice.  Because the parties disagreed on the 
meaning of the word “pedophile” as used in the press release and because both 
interpretations were reasonable, the court held that the plaintiff must prove that 
the defendant intended the reader to believe the plaintiff’s alleged interpretation.). 

Dallas Morning  News, Inc. v. Mapp, 2015 WL 3932868, *5 (Tex. App. - 
Dallas June 26, 2015) (“Paraphrasing or deliberately altering the words of a 
plaintiff does not establish actual malice unless some evidence is presented that 
the defendant misinterpreted the remarks on purpose or in circumstances so 
improbable that only a reckless publisher would have made that mistake.”) 
(internal quotations and citations omitted). 

CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 280, 296 (4th Cir. 2008) 
(defendant did not have actual malice when there were “at least two rational 
interpretations” of a  document). 

Freedom Newspapers of Tex. v. Cantu, 168 S.W.3d 847, 855, 857 (Tex. 
2005) (“An understandable misinterpretation of ambiguous facts does not show 
actual malice . . . the Herald’s articles were a rational interpretation of Cantu’s 
remarks.”) (citation omitted). 

Flowers v. Carville, 310 F. Supp. 2d 1157, 1166 (D. Nev. 2004) (“[A] 
defendant who publishes a rational interpretation of an ambiguous report has not 
acted with actual malice, even though his interpretation ‘arguably reflects a 
misconception.’”). 

SEIU Dist. 1199 v. Ohio Elections Comm’n, 822 N.E.2d 424 (Ohio Ct. App. 
2004) (no actual malice when defendant’s “interpretation of the statement is 
rational and has a basis in fact to support it”). 

McFarlane v. Esquire Magazine, 74 F.3d 1296, 1305 (D.C. Cir. 1996) 
(“[Given] the inherent difficulties in verifying or refuting a claim that someone is 
the agent of a foreign power, the proofs do not add up to the possibility of a 
reasonable jury finding of clear and convincing evidence of reckless awareness of 
probable falsity, and in no way show an actual belief in falsity”). 

Newton v. NBC, 930 F.2d 662, 681 (9th Cir. 1990) (“[T]he choice of such 
[ambiguous] language, though reflecting a misconception, does not place the 
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speech beyond the outer limits of the First Amendment’s broad protective 
umbrella.”). 

I. NEGLIGENCE OR “UNPROFESSIONAL CONDUCT” DOES NOT 
ESTABLISH ACTUAL MALICE 

Notable cases: 

Planet Aid, Inc. v. Reveal, Ctr. for Investigative Reporting, 2021 WL 
1110252, *20 (N.D. Cal. March 23, 2021) (reasoning that unprofessional conduct 
or an extreme departure from professional standards such as offering cash or other 
inducements to sources in an effort to obtain information, not disclosing their 
identities as reporters to sources, and falsely telling sources those sources had 
been cheated by plaintiffs, was insufficient to show defendants had actual malice). 

Triestman v. Turkheimer, 2020 WL 9594315, *2 (N.D. Ill. Aug. 4, 2020) 
(“[I]t is not enough that Defendant might have acted unprofessionally, carelessly, 
or irresponsibly under journalistic standards.”). 

Levesque v. Doocy, 557 F. Supp. 2d 147, 169 (D. Me. 2008) (A “publisher’s 
failure to confirm the accuracy of the quotations demonstrates ‘an extreme 
departure from professional standards,’” “[b]ut unprofessional conduct does not 
amount to reckless disregard of the truth.”).  

Franklin Prescriptions, Inc. v. New York Times Co., 424 F.3d 336, 342 (3d 
Cir. 2005) (“[M]ere negligence does not rise to the level of actual malice.”). 

OAO Alfa Bank v. C. for Pub. Integrity, 387 F. Supp. 2d 20, 51 (D.D.C. 
2005) (Various “lapses in ethics and judgment” identified by plaintiff, including 
failure to contact plaintiffs and failure to fully research certain points more 
carefully, “amount at most to negligence or bad journalism, not actual malice.”). 

Bartlett v. Bradford Publ’g, Inc., 885 A.2d 562, 567 (Pa. Super. Ct. 2005) 
(“The fact that [defendant] could have employed a higher degree of journalistic 
responsibility does not constitute actual malice…. Although a failure to 
corroborate a source’s statements may be indicative of sub-standard journalistic 
techniques, it does not satisfy the actual malice standard.”). 

Annette F. v. Sharon S., 119 Cal. App. 4th 1146, 1167 (2004) (“Gross or 
even extreme negligence will not suffice to establish actual malice; the defendant 
must have made the statement with knowledge that the statement was false or 
with ‘actual doubt concerning the truth of the publication.’”). 
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Themed Rests., Inc. v. Zagat Survey, LLC, 781 N.Y.S.2d 441, 449 (N.Y. 
Sup. 2004) (In defamation suit against publisher of restaurant ratings, assertions 
that publisher “knew or should have known that its survey and assessment 
procedures could be improved … raise only a challenge to the reasonableness of 
defendants’ methodology, sounding in negligence and lacking the requisite claim 
of actual or reckless eliciting or presentation of false information.”), aff’d, 801 
N.Y.S.2d 38 (N.Y. App. Div. 2004). 

Tucker v. Phila. Daily News, 848 A.2d 113, 135 (Pa. 2004) (“It is clear that 
a showing of ‘[a] reckless disregard for the truth … requires more than a departure 
from reasonably prudent conduct.’ Failure to check sources, or negligence alone, 
is simply insufficient to maintain a cause of action for defamation.”) (citation 
omitted). 

Lohrenz v. Donnelly, 350 F.3d 1272, 1284 (D.C. Cir. 2003) (Defamation 
plaintiff “must show more than ‘highly unreasonable conduct constituting an 
extreme departure from the standards of investigation and reporting ordinarily 
adhered to by responsible publishers.’”). 

Colt v. Freedom Communications, Inc., 109 Cal. App. 4th 1551, 1561 
(2003) (Reporter’s admissions that he made an erroneous statement in website 
posting because he was “in a rush” when he posted the message “may qualify as 
negligence, but it is hardly clear and convincing evidence of malice.”). 

Sigafus v. St. Louis Post-Dispatch, 109 S.W.3d 174, 180 (Mo. Ct. App. 
2003) (Negligent incorrect attribution of source of allegedly defamatory 
information is “insufficient to show the recklessness that is required for a finding 
of actual malice.”) (internal citation omitted). 

Howard v. Antilla, 294 F.3d 244, 255 (1st Cir. 2002) (“[A] negligent failure 
to connect the dots in a voluminous paper trail” does not constitute evidence of 
actual malice.). 

Medure v. The Vindicator Printing Co., 273 F. Supp. 2d 588, 598 (W.D. Pa. 
2002) (rejecting argument that reporter’s allegedly “unreasonable” conduct 
constituted actual malice). 

Khan v. New York Times Co., 269 A.D.2d 74, 79, 710 N.Y.S.2d 41, 45 
(N.Y.A.D. 1 Dept. 2000) (“[T]he fact that [reporter’s] reading of the source 
articles was clearly incorrect and that there is evidence that, with the exercise of 
reasonable care, she would have realized her mistakes, does not permit the 
inference that she could not have misperceived the information she relied on.”). 
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Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 663-64 
n.5 (1989) (Actual malice is not established by proof of “highly unreasonable 
conduct constituting an extreme departure from the standards of investigation and 
reporting ordinarily adhered to by responsible publishers.”). 

Fletcher v. San Jose Mercury News, 216 Cal. App. 3d 172, 187 (1989) 
(Testimony by plaintiff’s expert, a Stanford journalism professor, that the 
defendants “failed to follow certain accepted journalism practices” did not 
demonstrate actual malice; “The question we face is whether [the reporters] 
believed the articles were untrue, not whether their reporting practices passed [a 
journalism professor’s] test.”). 

Tavoulareas v. Piro, 817 F.2d 762, 796 (D.C. Cir. 1987) (In determining 
actual malice, courts “do not sit ‘as some kind of journalism review seminar 
offering our observations on contemporary journalism and journalists.’ Neither 
do juries.”). 

Marcone v. Penthouse Int’l Magazine for Men, 754 F.2d 1072, 1090 (3d Cir. 
1985) (neither “unprofessional conduct” nor negligence rises to the level of actual 
malice). 

Bartimo v. Horsemen’s Benevolent and Protective Ass’n, 771 F.2d 894, 901 
(5th Cir. 1985) (“bad judgment” and use of “hyperbole” in news reporting 
insufficient to establish malice). 

Long v. Arcell, 618 F.2d 1145, 1148 (5th Cir. 1980) (“Although the 
Constitution neither condones nor encourages careless journalistic practices, the 
journalist who merely is careless may not be held liable for defaming a public 
figure.”). 

Garrison v. State of Louisiana, 379 U.S. 64, 78 (1964) (“The test which we 
laid down in New York Times is not keyed to ordinary care; defeasance of the 
privilege is conditioned, not on mere negligence, but on reckless disregard for the 
truth.”). 

But see: 

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Virginia 
2016) (“Although failure to adequately investigate, a departure from journalistic 
standards, or ill will or intent to injure will not singularly provide evidence of 
actual malice, the court believes that proof of all three is sufficient to create a 
genuine issue of material fact.”). 
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J. FAILURE TO INVESTIGATE DOES NOT ESTABLISH ACTUAL 
MALICE 

The Supreme Court has held that “[f]ailure to investigate before publishing, 
even when a reasonably prudent person would have done so, is not sufficient to 
establish reckless disregard.” Harte-Hanks Communications, Inc. v. 
Connaughton, 491 U.S. 657, 688 (1989); St. Amant v. Thompson, 390 U.S. 727, 
733 (1968) (“Failure to investigate does not in itself establish bad faith”); Gertz v. 
Robert Welch, Inc., 418 U.S. 323, 332 (1974). 

Other notable cases: 

Bloom v. A360 Media LLC, 2024 WL 2812905, *5 (S.D.N.Y. June 3, 
2024) (“[I]t is well-established that in general a failure to investigate in and of 
itself is insufficient to show actual malice.”). 

Polsky v. Spring Mart Entertainment LLC, 2024 WL 973131, *4 (Tex. 
App. Mar. 7, 2024) (“[T]he failure to investigate the truth or falsity of a statement 
before it is published is insufficient to show actual malice.”). 

Blankenship v. NBCUniversal LLC, 60 F.4th 744, 764, 769 (4th Cir. 2023) 
(“The failure to investigate before publishing, even when a reasonably prudent 
person would have done so, is not sufficient to establish reckless disregard; such 
inaction rises to the level of actual malice only if it amounts to purposeful 
avoidance of the truth.”). 

McClanahan v. Anti-Defamation League, 2023 WL 8704258, *7 (W.D. Mo. 
Dec. 15, 2023) (“[P]ursuing a preconceived storyline without taking proper care 
in its investigation” does not exhibit actual malice.). 

Fairfax v. New York Public Radio, 2023 WL 3303125, *3-4 (E.D. Va. Apr. 
4, 2023) (Plaintiff failed to “allege[] that NYPR acted with actual malice because 
it recklessly proceeded to broadcast his accusers’ allegations without conducting 
any investigation or assessing the truthfulness of his accusers’ allegations based 
on that publicly available information.”). 

Cannon v. Peck, 36 F.4th 547, 572 (4th Cir. 2022) (“[T]he fact that Peck did 
not investigate or confirm whether Cannon was in fact on both text-message 
chains cannot establish actual malice.”). 

Byd Co. Ltd. v. Alliance for Am. Manufacturing, 2022 WL 1463866, *2 
(D.C. Cir. May 10, 2022) (Plaintiff’s allegations of willful blindness by defendant 
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failed to create inference of actual malice because “failure to investigate will not 
alone support a finding of actual malice.”). 

Hindu Am. Foundation v. Viswanath, 646 F. Supp. 3d 78, 98 (D.D.C 2022) 
(reasoning that “mere existence of [] financial statements” that would have 
disproved published statements but were not reviewed by defendant fails to 
establish actual malice). 

Ralston v. Garabedian, 623 F. Supp. 3d 544, 602-05 (E.D. Pa. 2022) (“Alas, 
failure to investigate before publishing or failure to verify facts does not establish 
actual malice.”). 

Fairfax v. CBS Corp., 2 F.4th 286, 293 (4th Cir. 2021) (reasoning that 
allegations that “CBS failed to investigate the women’s accounts . . . does not in 
itself establish bad faith”). 
 

Tull v. Higgins, 2021 WL 6116971, *8-9 (N.D. Cal. Dec. 27, 2021) 
(“Pleading actual malice is a demanding burden and general allegations that a 
defendant should have known or should have investigated the truth of his or her 
statements do not adequately plead actual malice.”). 

 
Readon v. WPLG, LLC, 317 So.3d 1229, 1236 (Fla. 3d DCA 2021) 

(“Florida law is well settled that the failure to investigate, without more, does not 
constitute actual malice.”). 

McCafferty v. Newsweek Media Group Ltd., 955 F.3d 352, 360-61 (3d Cir. 
2020) (“[A] failure to investigate Professor Gitlin’s charges before publication, 
standing alone, does not constitute actual malice.”). 

Smith v. Wal-Mart Stores, Inc., 980 F.3d 1060, 1064 (5th Cir. 2020) (“[T]he 
failure to investigate the facts before speaking as a reasonably prudent person 
would do is not, standing alone, evidence of reckless disregard for the truth.”). 

Bohler v. City of Fairview, 830 Fed. App’x 465, 473 (6th Cir. 2020) 
(“Perhaps the officers, after some investigation, could have discovered whether 
that was true.  But a failure to investigate before publishing, even when a 
reasonably prudent person would have done so, is not sufficient to establish 
reckless disregard for the purposes of actual malice.”). 

Peterson v. Gannett Co. Inc., 2020 WL 7714539, *6-7 (D. Ariz. Dec. 29, 
2020) (“[F]ailure to investigate, sloppy investigation, poor reporting practice and 
the like are not per se actual malice.”). 
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McDougal v. Fox News Network, LLC, 489 F. Supp. 3d 174, 185-86 
(S.D.N.Y. 2020) (“Actual malice is a high bar.  A plaintiff cannot, for example, 
allege merely that the speaker was negligent in failing to uncover falsity or that he 
should have investigated his claims before speaking.”). 

Mallory v. Simon & Schuster, Inc., 728 Fed App’x 132, 136 (3d Cir. 2018) 
(failing to investigate claims by contacting plaintiff for comment before 
publication did not constitute actual malice). 

Patterson v. McClatchy Co., 2018 WL 11649575, *3 (M.D. Fl. Oct. 16, 
2018) (“Defendants’ failure to follow Plaintiff’s preferred method of investigation 
and verification of sources also does not amount to actual malice.”). 

Wainwright v. Tyler, 253 So. 3d 203, 221 (La. App. 2d Cir. 2018) 
(“Investigatory failures alone are insufficient to satisfy th[e actual malice] 
standard.”). 

Ladner v. New World Comms. Of Atlanta, Inc., 343 Ga. App. 449, 460 
(2017) (“[T]he failure to investigate fully or to the degree desired by the plaintiff 
does not evince actionable reckless disregard.”). 

Michel v. NYP Holdings, Inc., 816 F.3d 686, 703 (11th Cir. 2016) (“[A] 
failure to investigate, standing on its own, does not indicate the presence of actual 
malice.”). 

Biro v. Conde Nast, 807 F.3d 541, 546 (2d Cir. 2015) (finding no actual 
malice and no duty to investigate where complaint failed to “allege facts that 
would have prompted the New Yorker defendants to question the reliability of any 
of the named or unnamed sources at the time the Article was published”). 

Dongguk Univ. v. Yale Univ., 734 F.3d 113, 124-126 (2d Cir. 2013) 
(“[M]ere proof of failure to investigate, without more does not establish actual 
malice…. Even the failure to review one’s own files is inadequate to demonstrate 
malice by the party responsible for publishing a statement.”). 

Milligan v. U.S., 670 F.3d 686, 698 (6th Cir. 2012) (Plaintiffs “are unable to 
meet their burden of establishing actual malice because their argument solely rests 
on the Defendant’s failure to conduct an independent investigation. . . . [T]heir 
contention that a reporter should investigate prior to publication, even when he 
has no doubts as to the truth, is not a legally cognizable basis for establishing 
actual malice.”). 
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Young v. CBS Broadcasting, Inc., 212 Cal. App. 4th 551, 566 (2012) 
(“Failure to investigate, even when that failure is unreasonable, does not by itself 
prove actual malice.”). 

Madison v. Frazier, 539 F.3d 646, 658 (7th Cir. 2008) (finding no actual 
malice where author wrote book from memory and failed to review any source 
material because “a failure to investigate before publishing, even when a 
reasonably prudent person would have done so, is not sufficient to establish 
reckless disregard”). 

OAO Alfa Bank v. Center for Public Integrity, 387 F. Supp. 2d 20, 53 
(D.D.C. 2005) (Failure to investigate is not evidence of actual malice, since “a 
plaintiff will always be able to point to ways in which the defendant could have 
pursued another lead or sought another piece of corroborating evidence.”). 

Lowell v. Hayes, 117 P.3d 745, 751 (Alaska 2005) (“A defendant’s ‘failure 
to make a prior investigation into the accuracy of published statements’ does not, 
by itself, constitute actual malice.”) (citation omitted). 

Flowers v. Carville, 310 F. Supp. 2d 1157, 1163 (D. Nev. 2004) (“Proof that 
a reasonable person would have investigated before publishing …  does not 
establish the requisite state of mind on the part of the defendant.”), aff’d, 161 Fed. 
Appx 697 (9th Cir. 2006). 

Annette F. v. Sharon S., 119 Cal. App. 4th 1146, 1169 (2004) (“[M]ere 
failure to investigate the truthfulness of a statement, even when a reasonably 
prudent person would have done so, is insufficient.”). 

Lohrenz v. Donnelly, 350 F.3d 1272, 1285 (D.C. Cir. 2003) (“Even where 
doubt-inducing evidence could be discovered, a publisher may still opt not to seek 
out such evidence and may rely on an informed source so long as there is no 
‘obvious reason to doubt’ that source.”). 

Eubanks v. N. Cascades Broad., 61 P.3d 368, 374 (Wash. Ct. App. 2003) 
(“The defendant’s failure to investigate or mistakes he or she made in 
investigating the offensive story will not establish recklessness absent evidence of 
knowledge or reckless disregard.”). 

Alpine Industries, Computers, Inc. v. Cowles Publishing Co., 57 P.3d 1178, 
1191 (Wash. Ct. App. 2002) (“Mere failures to investigate or mistakes made in an 
investigation leading to a news story will not prove recklessness.”), opinion 
amended, 64 P.3d 49 (Wash. Ct. App. 2003). 
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Revell v. Hoffman, 309 F.3d 1228, 1233 (10th Cir. 2002) (“[T]he Supreme 
Court has made clear that ‘the mere failure to investigate cannot establish reckless 
disregard for the truth.’”). 

Pegasus v. Reno Newspapers, Inc., 57 P.3d 82, 93 (Nev. 2002) (“[F]ailure to 
investigate alone, or to read other previously printed material is not grounds for a 
finding of actual malice.”). 

Fleming v. Rose, 567 S.E.2d 857, 862 (S.C. 2002) (Failure to conduct 
independent investigation not evidence of actual malice “because there were no 
obvious reasons to doubt the veracity of [] report and no evidence [of] 
purposefully avoiding the truth.”). 

Desnick v. ABC, 233 F.3d 514, 518 (7th Cir. 2000) (“We may assume that 
the defendants were careless in having failed to investigate the [] accusation 
further; but there is no evidence that they actually believed the accusation to be 
false.”). 

McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1509 (D.C. Cir. 
1996) (“To hold that a publisher who relies upon a questionable source must not 
only investigate the allegations but actually corroborate them … would be to turn 
the inquiry away from the publisher’s state of mind and to inquire instead whether 
the publisher satisfied an objective standard of care.”). 

Sweeney v. Prisoners’ Legal Services of New York, Inc., 84 N.Y.2d 786, 
793 (N.Y. 1995) (“A qualified privilege may be sustained if the speaker is 
genuinely unaware that a statement is false because the failure to investigate its 
truth, standing alone, is not enough to prove actual malice even if a prudent person 
would have investigated before publishing the statement.”). 

Bressler v. Fortune Magazine, 971 F.2d 1226, 1233 (6th Cir. 1992) (“Given 
the consistent stories which Fortune’s several sources had provided, and these 
sources apparent reliability, Fortune’s decision not to gain additional comment 
from [an expert on the subject of the article]” is not evidence of a “purposeful 
avoidance of the truth.”). 

Silvester v. American Broadcasting Cos., Inc., 650 F. Supp. 766, 779 (S.D. 
Fla. 1988) (“[T]he lack of a specific source for the [reporter’s] arson hypothesis 
does not offend the Constitution. Members of the news media may spin their own 
theories so long as those propositions are not so unreasonable under the 
circumstances as to demonstrate malice.”), aff’d, 839 F.2d 1491 (11th Cir. 1988). 
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Tavoulareas v. Piro, 817 F.2d 762, 798 (D.C. Cir. 1987) (“[W]e cannot agree 
that an allegation of insufficient investigation may itself constitute the very proof 
of the ‘serious doubts’ that is separately required.”). 

Woods v. Evansville Press Co., Inc., 791 F.2d 480, 485 (7th Cir. 1986) 
(“[P]roof of failure to investigate, by itself, is not sufficient to establish a 
publisher’s reckless disregard for the truth or falsity of the challenged 
publication.”). 

Dally v. Orange County Publications, 117 A.D.2d 577, 579 (N.Y.A.D. 2 
Dept. 1986) (Although employee had not followed defendant newspaper’s “call-
back procedure” for sensitive personal advertisements, such failure to investigate 
an unreliable source is not evidence of “a high degree of awareness that the 
advertisement was false.”). 

Reader’s Digest Ass’n v. Superior Court, 37 Cal. 3d 244, 258-259 (1984) 
(“Where the publication comes from a known reliable source and there is nothing 
in the circumstances to suggest inaccuracy, there is no duty to investigate.” ). 

James v. Gannett Co., Inc., 40 N.Y.2d 415, 424 (N.Y. 1976) (“Only where 
the publisher has, or should have had, reasons to doubt the accuracy of the report 
or it reporter is there a legal duty to make further inquiry.”). 

Safarets, Inc. v. Gannett Co., Inc., 80 Misc. 2d 109, 113 (N.Y. Sup. 1974) 
(“Though the article was published without prior information or reliance on the 
credibility of the source, that does not amount to ‘reckless disregard’ for the 
truth.”). 

Beckley Newspapers Corp. v. Hanks, 389 U.S. 81, 84-85 (1967) 
(Defendant’s failure to make a prior investigation is not sufficient proof that 
statements were published “with reckless disregard of whether they were false or 
not.”). 
 

But see: 

Palin v. The New York Times Company, 113 F.4th 245, 264-65 (2d Cir. 2024) 
(holding a jury could reasonably rely on inferential and circumstantial evidence to 
determine that an editor responsible for fact-checking had read a separate, linked 
article that established the falsity of the language at issue and therefore infer that the 
editor recklessly disregarded the truth). 
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Collins v. Waters, 92 Cal. App. 5th 70, 81 (2023) (“But the Reader’s Digest 
decision also stated a ‘failure to investigate’ was among the pertinent factors that, 
‘in an appropriate case, indicate that the publisher himself had serious doubts 
regarding the truth of his publication.’ This is an ‘appropriate case’ fitting the 
Reader’s Digest decision, for here the failure to investigate did not stand alone.  
Rather, we have additional facts: the plaintiff responded to the defendant’s charge 
with facially valid and easily verifiable documentary proof creating a considerable 
risk the defendant was uttering a falsehood; and yet the defendant kept uttering 
without checking. There was nothing like that in the Reader’s Digest case.”) 
(internal citations omitted). 

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Virginia 
2016) (“Although failure to adequately investigate, a departure from journalistic 
standards, or ill will or intent to injure will not singularly provide evidence of 
actual malice, the court believes that proof of all three is sufficient to create a 
genuine issue of material fact.”) 

 
Houlahan v. World Wide Assn of Specialty Programs & Sch., 2006 WL 

2844190, *5-6 (D.D.C. Sept. 29, 2006) (failure to further investigate “biased” and 
“unreliable” source with “demonstrated animosity” toward plaintiff provided an 
“obvious reason to doubt th[e] accuracy of the statements”). 

K. FAILURE TO SPEAK TO FAVORABLE SOURCES BEFORE 
PUBLICATION DOES NOT ESTABLISH ACTUAL MALICE 

Notable cases: 

Cassava Sciences, Inc. v. Bredt, 2024 WL 1347362, *28 (S.D.N.Y. Mar. 28, 
2024) (“[A]llegations of failing to heed Plaintiff’s public denials or seek out 
Plaintiff’s side of the story” by interviewing plaintiff, its executives and its 
scientists “are insufficient to adequately plead actual malice.”). 

Harvey v. Cable News Network, Inc., 48 F.4th 257, 273 (4th Cir. 2022) 
(Failure to interview witness who would have proved published statements were 
false did not establish actual malice.). 

Shahid Buttar for Congress Committee v. Hearts Communications, Inc., 
2022 WL 1215307, *8-9 (N.D. Cal. Apr. 25, 2022) (“Defendant’s alleged failure 
to investigate by contacting preferred sources proposed by Plaintiffs is insufficient 
to demonstrate the articles at issue were published with knowledge of their falsity 
or reckless disregard for their truth.”) (emphasis in original). 
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Coleman v. Ogden Newspapers, Inc., 142 A.3d 898, 908-09 (Pa. 2016) 
(finding actual malice not established in defamation claim against newspaper for 
publishing and republishing allegedly inaccurate or misleading articles about 
plaintiff’s criminal charges where newspaper failed to interview special agents 
who provided information for affidavit of probable cause supporting charges). 

Young v. CBS Broadcasting, Inc. 212 Cal. App. 4th 551, 566 (2012) 
(“Clegern’s decision not to contact all possible witnesses Young thinks could 
discuss this topic does not constitute actual malice.”). 

Harris v. City of Seattle, 152 Fed. App’x 565, 569 n. 4 (9th Cir. 2005) 
(reasoning that defendant’s failure to contact plaintiff’s supervisors who she 
believes would have confirmed her version of events was not evidence of actual 
malice). 

Desnick v. American Broadcasting Cos., Inc., 233 F.3d 514, 520 (7th Cir. 
2000) (“[M]aybe that failure [to interview technicians with actual knowledge of 
the machine at issue in the case] was negligent…. But negligence is not the 
applicable standard.”). 

Levan v. ABC, 190 F.3d 1230, 1242 (11th Cir. 1999) (Defendant “was not 
required to continue its investigation until it found somebody who would stand up 
for [plaintiff].”). 

Sanderson v. Bellevue Maternity Hosp. Inc., 686 N.Y.S.2d 535, 538 
(N.Y.A.D. 3 Dept. 1999) (“[Defendant’s] alleged failure to investigate the co-
worker’s claims and listen to plaintiff’s version of the events was, at most, 
negligent and did not constitute a reckless disregard for the truth which could rise 
to the level of actual malice.”). 

Perk v. Reader’s Digest Assn., Inc., 1989 WL 226143, *3 (N.D. Ohio 1989) 
(“Defendant’s failure to contact the subject of the article or other sources that 
would speak favorably of plaintiff, or the fact that defendant’s article did not 
present opposing viewpoints concerning [the challenged statements] is not enough 
evidence to establish the element of actual malice.”), aff’d, 931 F.2d 408 (6th Cir. 
1991). 

Westmoreland v. CBS Inc., 596 F. Supp. 1170, 1173 (S.D.N.Y. 1984) 
(Actual malice would not be present based on plaintiff’s contentions that “the 
selection of interviewees, the framing of questions and the handling of witnesses 
were designed to confirm a hostile premise rather than to find the truth” and that 
“witnesses, who were not privy to the facts and offered only speculative 
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conclusions, were treated as authoritative if their views supported [defendants’] 
premise, while the contrary views of witnesses who possessed firsthand 
information were ignored by [defendants].”). 

L. FAILURE TO CONSULT WITH PLAINTIFF BEFORE 
PUBLICATION DOES NOT ESTABLISH ACTUAL MALICE 

Notable cases: 

McCafferty v. Newsweek Media Grp., Ltd., 955 F.3d 352, 359-60 (3d Cir. 
2020) (Failure to request comment from the plaintiff on defendant’s allegedly 
defamatory article did not establish actual malice, noting that “failure to 
investigate … standing alone, does not constitute actual malice.”). 

Mallory v. Simon & Schuster, Inc., 728 Fed. Appx. 132, 136 (3d Cir. 2018) 
(Defendant did not act with actual malice when defendant failed to contact 
plaintiff before publishing statements in biography where defendant thoroughly 
investigated plaintiff’s life and interviewed dozens of people.). 

Jankovic v. Int’l Crisis Grp., 822 F.3d 576, 594-95 (D.C. Cir. 2016) 
(reasoning that defendant’s failure to contact the plaintiff for a statement was 
“neither surprising nor required” and did not support a finding of actual malice 
where defendant had not previously discovered anything that would cause doubt 
as to the conclusions regarding the plaintiff). 

OAO Alfa Bank v. Center for Public Integrity, 387 F. Supp. 2d 20, 55 
(D.D.C. 2005) (Reporter’s explanation of why he failed to contact plaintiffs was 
“less than compelling, and might not excuse defendant’s failure to contact 
[plaintiffs] as a matter of ethics. But it does not amount to actual malice.”). 

Tucker v. Philadelphia Daily News, 848 A.2d 113, 133 (Pa. 2004) (“The fact 
that the newspapers did not interview [plaintiff] does not mean that they knew the 
statement of [the source] was false, nor does it create the inference that 
[newspapers] had obvious reasons to doubt the veracity of his statements.”). 
(citation omitted). 

DARE America v. Rolling Stone Magazine, 101 F. Supp. 2d 1270, 1284 n.3 
(C.D. Cal. 2000) (“Plaintiff’s suggestion that Defendants failed to contact 
[plaintiff] before publishing [the] article evidences actual malice is … legally 
misguided.  Defendants were not required to contact the subjects of the article 
before publication.”), aff’d, 270 F.3d 793 (9th Cir. 2001). 
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Khan v. New York Times Co., Inc., 710 N.Y.S.2d 41, 45 (N.Y.A.D. 1 Dept. 
2000) (“[T]he evidence that [the reporter] did not contact plaintiff with respect to 
the second article, even after plaintiff corrected her first mistake and allegedly 
obtained from her a promise that she would verify information with him in the 
future, is insufficient to create a triable issue of fact as to whether she recklessly 
disregarded the truth with respect to the second article.”). 

Coliniatis v. Dimas, 965 F. Supp. 511, 518 (S.D.N.Y. 1997) (newspaper did 
not act with actual malice where it failed to contact plaintiff until one day before 
publication of article describing his involvement in kickback arrangement, or to 
broach subject matter in interview conducted four days before publication). 

Secord v. Cockburn, 747 F. Supp. 779, 788 (D.D.C. 1990) (“If the caselaw is 
clear on any point it is that an author is under no duty to divulge the contents of a 
book prior to publication in order to provide the subject an opportunity to reply.”). 

Loeb v. New Times Communications Corp, 497 F. Supp. 85, 93 (S.D.N.Y. 
1980) (“[F]ailure to verify statements with the plaintiff and reliance upon some 
biased sources, in themselves, do not amount to reckless disregard of the truth.”). 

James v. Gannett Co., Inc., 40 N.Y.2d 415, 423-24 (N.Y. 1976) (“A 
requirement that persons mentioned in the proposed newspaper accounts or 
articles be permitted a first instance, prepublication review, including review of 
direct quotations, would, in effect, impose the equivalent of censorship 
traditionally anathema in our society.”). 

M. UNFAIRNESS, BIAS OR SLANT IN PUBLICATION DOES NOT 
ESTABLISH ACTUAL MALICE 

As explained by the court in Westmoreland v. CBS Inc., 601 F. Supp. 66, 
68 (S.D.N.Y. 1984): 

The fairness of the broadcast is not at issue in the libel suit.  
Publishers and reporters do not commit a libel in a public figure case 
by publishing unfair one-sided attacks. 

… 

The fact that a commentary is one sided and sets forth categorical 
accusations has no tendency to prove that the publisher believed it to 
be false.  The libel law does not require the publisher to grant his 
accused equal time or fair reply. 
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…. 

A publisher who honestly believes in the truth of his accusations (and 
can point to a non-reckless basis for his belief) is under no obligation 
under the libel law to treat the subject of his accusations fairly or 
evenhandedly. 

Other notable decisions: 
 
Donald J. Trump for President, Inc. v. WP Co. LLC, 2023 WL 1765193, *5 

(D.D.C. Feb. 3, 2023) (reasoning that an “unadorned claim of animus and bias 
cannot save [a] deficient pleading” of actual malice) (citation omitted).  

Trump v. Cable News Network, Inc., 2023 WL 4845589, *5 (S.D. Fla. July 
28, 2023), reconsideration denied, 2023 WL 8433599 (S.D. Fla. Dec. 5, 2023) 
(“Acknowledging that CNN acted with political enmity does not save this case; 
the Complaint alleges no false statements of fact. Trump complains that CNN 
described his election challenges as ‘the Big Lie.’ Trump argues that ‘the Big Lie’ 
is a phrase attributed to Joseph Goebbels and that CNN’s use of the phrase 
wrongly links Trump with the Hitler regime in the public eye. This is a stacking 
of inferences that cannot support a finding of falsehood.”), appeal pending, No. 
23-14044 (11th Cir. 2023) (briefing completed Sept. 23, 2024). 

 
Prince v. Intercept, 2023 WL 4492413, *7 (S.D.N.Y. July 12, 2023) 

(reasoning that allegations about improper political or personal biases do not 
establish actual malice without additional facts to suggest the speaker acted 
pursuant to that bias) (citations omitted).  

Patrick v. Daily Beast Co., 674 F. Supp. 3d 159, 163 (E.D. Pa. 2023) 
(Plaintiff’s claim that defendants published the article to harm plaintiff, “whose 
politics apparently do not align with those of the Daily Beast defendants” does not 
show actual malice.  The “focus must be on the [d]efendants’ malice to the 
truth.”). 

Portnoy v. Insider, Inc., 2022 WL 16748583, *8 (D. Mass. Nov. 7, 2022), 
appeal dismissed, 2023 WL 3444838 (1st Cir. Feb. 2, 2023) (“And while the 
complaint alleges that defendants knowingly relied on biased sources, Insider’s 
articles make clear — and plaintiff does not deny — that defendants corroborated 
the women’s accounts with photographs, text and social media messages, videos, 
medical reports, police documents, an Uber receipt, and statements from at least 
three friends who saw or spoke with the women soon after their interactions with 
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plaintiff. Defendants’ independent verification of the women’s accounts thus 
further undercuts an inference of actual malice.”) (internal citations omitted). 
 

Immanuel v. Cable News Network, Inc., 618 F. Supp. 3d 557, 566-6 (S.D. 
Tex. 2022), appeal dismissed, 2022 WL 18912180 (5th Cir. Sept. 27, 2022) 
(Plaintiff’s allegation of “political bias does not equate to evidence of actual 
malice.”).   

Lindberg v. Dow Jones & Co., 2021 WL 5450617, *6 (S.D.N.Y. Nov. 22, 
2021) (Conclusory allegations that reporters were “out to get” plaintiff or 
“harassed sources” insufficient.). 

 
Arpaio v. Zucker, 414 F. Supp. 3d 84, 92 (D.D.C. 2019) (reasoning that 

defendants’ alleged “leftist enmity” did not establish actual malice; “[t]he Court 
will not pry open the gates of discovery just because Mr. Arpaio believes the 
erroneous communications were motivated by differences in political opinions”). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 859 (Tex. 2005) 
(“[N]othing in the Constitution requires the press to adopt favorable attitudes 
toward public figures.”). 

Hearst Corp. v. Skeen, 159 S.W.3d 633, 639 (Tex. 2005) (“Evidence that the 
article was written from a particular point of view, even when [the article is] hard-
hitting or sensationalistic, is no evidence of actual malice.”) (cleaned up). 

Deangelis v. Hill, 847 A.2d 1261, 1271 (N.J. 2004) (While writer’s decision 
to omit portions of a taped conversation from a newsletter may have been unfair, it 
“is insufficient to meet plaintiff’s heavy burden of proving actual malice by clear 
and convincing evidence.”). 

Tucker v. Philadelphia Daily News, 848 A.2d 113, 133 (Pa. 2004) (“[A]n 
article is not made defamatory by being unfair.”). 

Lohrenz v. Donnelly, 350 F.3d 1272, 1284 (D.C. Cir. 2003) (“Evidence that 
the publishers of the allegedly defamatory statements [about female fighter pilot] 
were on a mission to reinstate the ban against women being assigned to combat 
positions in the military does not suffice to show actual malice.”). 

Chafoulias v. Peterson, 668 N.W.2d 642, 655 (Minn. 2003) (“Although a 
‘highly slanted perspective’ may contribute to a finding of actual malice, such a 
perspective is not enough by itself to establish actual malice.”). 
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Tucker v. Fischbein, 237 F.3d 275, 286 (3d Cir. 2001) (finding insufficient 
evidence of actual malice even though plaintiff alleged that magazine engaged in 
“poor journalistic practices” and had “a preconceived story line”). 
 

Campbell v. Citizens for an Honest Government, Inc., 255 F.3d 560, 569-70 
(8th Cir. 2001) (Political motivation, a desire to increase profits, alleged 
unprofessionalism, lack of written documentation to support the statements 
insufficient to establish actual malice.).  

Levan v. Capital Cities/ABC, Inc., 190 F.3d 1230, 1242 (11th Cir. 1999) 
(reasoning that decision “not to include statements” favorable to plaintiff does not 
constitute actual malice). 

DARE America v. Rolling Stone Magazine, 101 F. Supp. 2d 1270, 1285-6 
(C.D. Cal. 2000) (“Even if [defendants] were biased against [plaintiff] this would 
not show actual malice”; “Rolling Stone’s editorial slant is not at issue here.”), aff’d, 
270 F.3d 793 (9th Cir. 2001). 

Gotbetter v. Dow Jones & Co., Inc., 259 A.D.2d 335, 335, 687 N.Y.S.2d 43, 
43 (N.Y. App. Div. 1st Dep’t 1999) (“Plaintiff argues that defendants’ reporting 
was not fair and balanced, but this Court has observed that ‘[w]hether or not a 
particular article constitutes unbalanced reporting is essentially a matter of 
editorial judgment and is not actionable.’”). 

Corporate Training Unlimited, Inc. v. NBC, Inc., 981 F. Supp. 112, 122 
(E.D.N.Y. 1997) (“The fact that NBC may not have included certain favorable 
statements regarding plaintiffs, in and of itself, cannot support their defamation 
claim.”). 

Kilcoyne v. Plain Dealer Publishing Co., 678 N.E.2d 581, 586 (Ohio 1996) 
(“Lack of fairness or balance in a newspaper article simply does not establish 
‘actual malice.’”). 

Fletcher v. San Jose Mercury News, 216 Cal. App. 3d 172, 187 (1989) (“In 
applying a constitutional test we note that there is no requirement that an article be 
objective.”). 

Saenz v. Playboy Enterprises, Inc., 653 F. Supp. 552, 572 (N.D. Ill. 1987) 
(“When reporting charges made by others, failure to give the other side of the 
controversy is not of itself evidence of malice;” no actual malice even though 
report failed to include denials by plaintiff.), aff’d, 841 F.2d 1309 (7th Cir. 1988). 
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Machleder v. Diaz, 801 F.2d 46, 55 (2d Cir. 1986) (“A court cannot 
substitute its judgment for that of the press by requiring the press to present an 
article or broadcast in what the court believes is a balanced manner.”). 

Silvester v. American Broadcasting Cos., Inc., 650 F. Supp. 766, 779 (S.D. 
Fla. 1986) (“The court does not believe that these purported transgressions into 
bad journalism rise to the level of constitutional malice. A reporter’s bias, ‘in the 
sense of a determined effort to confirm a previously formed suspicion’ does not 
establish malice.”), aff’d, 839 F.2d 1491 (11th Cir. 1988). 

Westmoreland v. CBS, Inc., 596 F. Supp. 1170, 1174 (S.D.N.Y. 1984) (“A 
previously formed belief rebuts as much as it establishes constitutional malice, as 
it tends to demonstrate sincerity.”). 

Reader’s Digest Ass’n v. Superior Court of Marin County, 37 Cal. 3d 244, 
259 (Cal. 1984) (“Neither is there a duty to write an objective account. A 
publisher is ‘not required to provide an objective picture, or an accurate one.’     
. . . So long as he has no serious doubts concerning its truth, he can present but 
one side of the story.”).  

Church of Scientology v. Cazares, 638 F.2d 1272, 1286 (5th Cir. 1981) 
(“[W]hile most of the articles and cartoons can fairly be described as slanted, 
mean, vicious, and substantially below the level of objectivity that one would 
expect of responsible journalism, there is no evidence called to our attention 
which clearly and convincingly demonstrates that a single one of the articles was 
a false statement of fact made with actual malice.”), abrogated on other grounds, 
Blanchard v. Bergeron, 489 U.S. 87 (1989). 

New York Times Co. v. Connor, 365 F.2d 567, 576 (5th Cir. 1966) 
(“Although accuracy and objectivity in reporting are goals for which all 
responsible news media strive, the protection of the First Amendment is not 
limited to statements whose validity are beyond question or which reflect an 
objective picture of the reported events.”). 

But see: 

Palin v. The New York Times Company, 113 F.4th 245, 263 (2d Cir. 2024)  
(holding that certain evidence should have admitted in connection with the actual 
malice inquiry because it could have demonstrated bias) 

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 872 (W.D. Virginia 
2016) (“[P]laintiff offers evidence that could lead a jury to determine that 
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[defendant] had a preconceived story line and may have consciously disregarded 
contradictory evidence.”) 

N. THE CHARACTER AND CONTENT OF A PUBLICATION DO NOT 
ESTABLISH ACTUAL MALICE 

Notable decisions: 

Bolton v. Delta Air Lines, 182 F. Supp. 3d 768, 774 (S.D. Ohio 2016) 
(actual malice is not implied by the “character and content of the publication 
alone”) 

Parisi v. Sinclair, 774 F. Supp. 2d 310, 321 (D.D.C. 2011) (Plaintiff’s claims 
that the defendant and his publisher were not “reputable” had no bearing on 
whether the defendant acted with actual malice). 

New Times Inc. v. Isaacks, 146 S.W.3d 144, 166 (Tex. 2004) (“The Buzz 
column was certainly crude and provocative, but the First Amendment does not 
police bad taste.”). 

Lohrenz v. Donnelly, 223 F. Supp. 2d 25, 54 (D.D.C. 2002) (“No inference 
of malice may be drawn from defendant’s . . . ‘selective editing.’  It is generally 
accepted that media defendants are not compelled to publish the entirety of their 
sources and may edit or abridge their sources as they see fit.”); aff’d, 350 F.2d 
1272 (D.C. Cir. 2003). 

Rudnick v. McMillan, 25 Cal. App. 4th 1183, 1192 (1994) (“[T]he First 
Amendment protects even sharp attacks on the character, motives, or moral 
qualifications of ‘a public officer.’”). 

Diez v. Pearson, 834 S.W.2d 250, 252 (Mo. App. 1992) (“The use of strong 
language to show disapproval will not make the words actionable.”). 

Bose Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 512-513 (1984) 
(reporter’s word choice, even if incorrect, does not demonstrate actual malice 
when “the language chosen was one of a number of possible rational 
interpretations of an event that bristled with ambiguities and descriptive 
challenges for the writer”). 

Loeb v. New Times Communications Corp., 497 F. Supp. 85, 93 (S.D.N.Y. 
1980) (“In essence, plaintiff relies upon the character and content of the 
publication to support his claim that defendants acted with reckless disregard of 
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the truth. This, however, is a constitutionally impermissible evidentiary basis for 
a finding of actual malice.”). 

Goldman v. Time, Inc., 336 F. Supp. 133, 138 (N.D. Cal. 1971) (“[A]ctual 
malice cannot be found simply from the language of the article alone.”). 

Greenbelt Cooperative Publishing Ass’n v. Bresler, 398 U.S. 6, 10 n.3 
(1970) (jury instruction that permitted finding of constitutional malice based on 
“‘character of publication [that was] so excessive, intemperate, unreasonable and 
abusive as to defy any other reasonable conclusion’” held to be “error of 
constitutional magnitude”). 

Washington Post Co. v. Keogh, 365 F.2d 965, 969 (D.C. Cir. 1966) (“[The] 
character and content of the publication . . . [is] a constitutionally impermissible 
evidentiary basis for a finding of actual malice.”). 

O. REPORTERS’ ILL WILL TOWARDS PLAINTIFF DOES NOT 
ESTABLISH ACTUAL MALICE 

Notable decisions: 
 
Prince v. The Intercept, 2023 WL 4492413, *7 (S.D.N.Y. 2023) (“Despite 

its name, the actual malice standard does not measure malice in the sense of ill 
will or animosity, but instead the speaker’s subjective doubts about the truth of 
the publication . . . Publishers and reporters do not commit a libel in a public 
figure case by publishing unfair one-sided attacks.”). 
 

Cannon v. Peck, 36 F. 4th 547, 568 (4th Cir. 2022) (reversing a public 
official’s libel verdict against an individual defendant in a nonmedia bench trial 
because defendant’s testimony that he felt plaintiffs “were jerks and disrespectful 
to the chain of command” was insufficient to establish actual malice).  

Sheindlin v. Brady, 597 F. Supp. 3d 607, 628 (S.D.N.Y. 2022) (reasoning 
that evidence of ill will alone does not establish actual malice). 
 

Tah v. Global Witness Publishing, Inc., 991 F.3d 231, 243 (D.C. Cir. 2022) 
(Actual malice not found where defendant international human rights organization 
published a report implying that plaintiffs accepted bribes and plaintiffs claimed 
defendants harbored ill-will and desired to catch them in a scandal.).  
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Madison v. Frazier, 539 F.3d 646, 658 (7th Cir. 2008) (“[W]ithout 
something more concrete, ill will towards a public plaintiff cannot provide a 
sufficient basis for a finding of actual malice.”) 

 
Clark v. Hagedorn Communications, 2006 WL 1046036, *4 (Conn. Super. 

Ct. 2006) (“Actual malice in defamation cases has nothing to do with bad motive 
or ill will.”). 

Metts v. Mims, 635 S.E.2d 640, 643 (S.C. Ct. App. 2006) (“In deciding 
whether actual malice exists in a given case, we note ‘the actual malice standard 
is not satisfied merely through a showing of ill will or ‘malice’ in the ordinary 
sense of the term.’”) (citation omitted). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 857-58 (Tex. 
2005) (plaintiff “detailed several out-of-court statements by Herald reporters to 
the effect that the officers of the paper ‘don’t like you’ and ‘had it out’ for him. 
Assuming the truth of this hearsay, it only establishes ill will, which is not proof 
of actual malice. Jurors cannot impose liability on the basis of a defendant’s 
‘hatred, spite, ill will, or desire to injure.’”) (citations omitted). 

Deangelis v. Hill, 847 A.2d 1261, 1270 (N.J. 2004) (No actual malice where 
“[a]lthough defendant was clearly upset with plaintiff . . . plaintiff’s evidence 
does not suggest that defendant doubted that his statements in the newsletter were 
true”). 

Mangual v. Rotger-Sabat, 317 F.3d 45, 65 (1st Cir. 2003) (“The actual 
malice standard is distinct from common law malice which refers to spite or ill 
will”). 

Ray v. City of Bossier City, 859 So.2d 264, 277 (La. Ct. App. 2003) (While 
“there had been an antagonistic relationship between plaintiffs . . . and 
[defendant], ill will alone is insufficient to establish that there was actual 
malice.”). 

Mercer v. City of Cedar Rapids, 308 F.3d 840, 849 (8th Cir. 2002) 
(“[W]hether [defendant] was angry at [plaintiff] . . . has no bearing on the question 
whether he acted with actual malice in the constitutional sense – knowledge that 
his defamatory statement was false, or reckless disregard for its lack of truth.”). 

Fodor v. Leeman, 41 P.3d 446, 448 (Or. App. 2002) (reporter’s admitted 
desire to “discredit” plaintiff is insufficient to show actual malice). 
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Campbell v. Citizens for an Honest Government, Inc., 255 F.3d 560, 569 
(8th Cir. 2001) (“Evidence of a defendant’s ill will, desire to injure, or political or 
profit motive does not suffice” to establish actual malice.). 

Levan v. Capital Cities/ABC, Inc., 190 F.3d 1230, 1241 n. 33 (11th Cir. 
1999) (reporter’s statement to plaintiff that “I don’t care about the truth” or “the 
truth is irrelevant to me” is insufficient evidence of actual malice). 

Corporate Training Unlimited, Inc. v. NBC, Inc., 981 F. Supp. 112, 124 
(E.D.N.Y. 1997) (reporter’s alleged “ill will,” purportedly owing to possible 
competition for the story, had no bearing on the actual malice inquiry, which 
“refers to a defendant’s knowledge of the falsity of the defamatory statements or a 
reckless disregard concerning their truth, not to any subjective ill will it may have 
borne the plaintiff”). 

McFarlane v. Esquire Magazine, 1994 WL 510088, *16 (D.D.C. 1994) 
(allegation that a reporter was allegedly out to “get” plaintiff insufficient evidence 
of actual malice). 

Fletcher v. San Jose Mercury News, 216 Cal. App. 3d 172, 186 (1989) (the 
fact that a reporter is “aggressive and abrasive,” engages in “zealous investigative 
reporting” and is “slick” and “devious” “does not . . . trigger a question about that 
reporter’s belief in the truth of the story”; reporter’s alleged hostility, by itself, 
does not demonstrate “awareness of probable falsity” and “if anything, . . . 
suggests [reporter] believed that the allegations against [plaintiff] were true”). 

Tavoulareas v. Piro, 817 F.2d 762, 795 (D.C. Cir. 1987) (statements 
indicating an adversarial attitude towards plaintiff were “well within the everyday 
parlance of an investigative reporter;” “[i]t would be sadly ironic for judges in our 
adversarial system to conclude . . . that the mere taking of an adversarial stance is 
antithetical to the truthful presentation of facts”). 

Herbert v. Lando, 781 F.2d 298, 309 (2d Cir. 1986) (lack of actual malice even 
though prior to publication reporter allegedly told plaintiff “I’ll get you” and “I’ll 
destroy you”). 

Reader’s Digest Ass’n v. Superior Court, 37 Cal. 3d 244, 260 (1984) 
(reporter’s unpublished statement that plaintiff was “very, very nasty and litigious 
as hell” may have been a “reasonable reaction to what [the reporter] had learned 
in preparing to write an article, and [did] not indicate a state of mind that would 
suggest that [the reporter] had serious doubts about the article’s veracity”). 
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Pauling v. Globe-Democrat Pub. Co., 362 F.2d 188, 198 (8th Cir. 1966) 
(antagonism or contempt for the plaintiff and his views is not sufficient to 
establish such malice).  

But see: 

Guzman v. Sorola, 2022 WL 242899, *14 (Tex. App. – Corpus Christi-
Edinburg Jan. 27, 2022) (affirming there was sufficient evidence of actual malice 
to avoid motion to dismiss where the defendants admitted to publishing allegedly 
defamatory YouTube videos because they were opposed to the plaintiff running 
for district court judge and admitted they knew the claims of sexual harassment, 
intimidation, retaliations, hostile environment, and abuse of official capacity 
against Plaintiff were not sustained).  

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 874 (W.D. Virginia 
2016) (“[P]laintiff points to deposition testimony from which a jury could 
reasonably infer that [defendant] harbored ill will for [plaintiff] or intended to 
injure the administration.”). 

P. KNOWLEDGE OF PLAINTIFF’S DENIALS DOES NOT 
ESTABLISH ACTUAL MALICE 

 
Notable decisions: 

 
Portnoy v. Insider, Inc., 2022 WL 16748583, *8 (D. Mass Nov. 2, 2022) 

(actual malice not plausibly alleged where “the complaint further asserts that 
plaintiff’s denials were accompanied by ‘exculpatory’ evidence that defendants 
intentionally ignored, that allegation is contradicted by allegedly defamatory 
articles themselves” but the alleged defamatory articles clearly disclosed evidence 
contrary to plaintiff’s denials.). 

Prince v. Intercept, 634 F. Supp. 3d 114, 139-41 (S.D.N.Y. 2022) (even 
among assertions that defendants relied on anonymous sources and harbored a 
political bias, allegation that plaintiff told the defendants that their reporting was 
false was not sufficient to plead actual malice, especially where the defendants 
reported plaintiff’s denial of the allegations). 

Brimelow v. New York Times Co., 2021 WL 4901969, *3 (2d. Cir. Oct. 21, 
2021) (plaintiff’s reliance on multiple alleged denials communicated to the 
defendant during the period when alleged defamatory statements were published 
were insufficient to establish actual malice under well settled standard). 
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Tah v. Glob. Witness Pub’g, Inc., 991 F.3d 231, 242 (D.C. Cir. 2021) 

(“Although consistent with each other, the denials contain no ‘evidence that could 
be readily verified’ of the sort that would provide ‘obvious reasons to doubt the 
veracity of [defendant’s] publication.”) (citation omitted). 

 
Henry v. Media Gen. Operations, Inc., 254 A.3d 822, 843-44 (R.I. 2021) (“It 

cannot be plausibly deemed to have been reckless for the media defendants to 
have aired [the story] simply because” defendant repeatedly denied the allegations 
and “[t]o hold otherwise with respect to unsubstantiated denials would unsettle 
the bedrock on which investigative journalism and freedom of the press are 
founded.”). 

Lemelson v. Bloomberg LP, 253 F. Supp. 3d 333, 340-41 (D. Mass. 2017) 
(“If a subject’s simple denial is sufficient to demonstrate that subsequent 
publication shows a reckless disregard for the truth, then no disputed fact could 
ever safely be published. Alleging publication in the face of [plaintiff’s] denial is 
simply not enough to meet the high bar required to plausibly plead ‘actual 
malice.’”), aff’d, 903 F.3d 19 (1st Cir. 2018).   

Spacecon Specialty Contractors, LLC v. Bensinger, 713 F.3d 1028, 1043 
(10th Cir. 2013) (“That [defendant] waited until days before [publication] to seek 
comment from [plaintiff] regarding messages conveyed by the film is not 
evidence of actual malice because [defendant] had no obligation to seek comment 
from [plaintiff]” and defendant was “not required to accept [plaintiff’s] denials of 
the accusations as conclusive, or prefer them over apparently creditable 
accusations.”)  

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 858 (Tex. 2005) 
(“The mere fact that a defamation defendant knows that the public figure has 
denied harmful allegations or offered an alternative explanation of events is not 
evidence that the defendant doubted the allegations.”) (citation omitted). 

Smith v. Huntsville Times Co., Inc., 888 So. 2d 492, 501 (Ala. 2004) (“To 
require that a reporter withhold such a story or face potential liability for 
defamation because a police officer denies a citizen’s allegation of misconduct is 
exactly the type of self-censorship the New York Times rule was intended to 
avoid.”) (citations and quotations omitted). 
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Lohrenz v. Donnelly, 350 F.2d 1272, 1285 (D.C. Cir. 2003) (“Publishers 
need not accept ‘denials, however vehement,’” quoting Harte-Hanks 
Communications, Inc. v. Connaughton, 491 U.S. 657, 691 (1989)). 

Worrell-Payne v. Gannett Co., Inc., 49 Fed. Appx. 105, 108, 2002 WL 
31246121, *2 (9th Cir. 2002) (defendants’ knowledge that plaintiff made 
“statements [] in her own defense at a press conference” and distributed packet of 
“corrective information” did not support a finding of actual malice). 

Coliniatis v. Dimas, 965 F. Supp. 511, 519 (S.D.N.Y. 1997) (neither denial 
of allegations by plaintiff prior to publication nor denial of soliciting a bribe from 
plaintiff by interested protagonist establish clear and convincing evidence of 
actual malice). 

McFarlane v. Esquire Magazine, 1994 WL 510088, *16 (D.D.C. 1994) 
(“[Defendant] did know that plaintiff disputed the substance of the statements; 
however, this alone is not sufficient evidence of actual malice”), aff’d, 74 F.3d 
1296 (D.C. Cir. 1996). 

Anderson v. Rocky Mountain News, 15 Media L. Rep. (BNA) 2058, 2060 
(10th Cir. 1988) (“The mere rejection of plaintiff’s version of events, standing 
alone, is not sufficient circumstantial evidence to support a reasonable jury 
finding that plaintiff has shown actual malice by clear and convincing 
evidence.”).  

Contemporary Mission, Inc. v. New York Times, 842 F.2d 612, 624 (2d Cir. 
1988) (“Mere denials prior to publication, however, are insufficient to establish 
actual malice.”). 

Silvester v. American Broadcasting Cos., Inc., 650 F. Supp. 766, 780 (S.D. 
Fla. 1986) (“Defendants’ failure to give equal time [to “detailed refutations of 
broadcast’s allegations”] does not, in these circumstances, prove malice.”), aff’d, 
839 F.2d 1491 (11th Cir. 1988). 

Westmoreland v. CBS, Inc., 596 F. Supp. 1170, 1174 (S.D.N.Y. 1984) (“Nor 
is the reporter required to accept denials of wrongdoing as conclusive, or to prefer 
them over apparently creditable accusations.”). 

Edwards v. National Audubon Society, Inc., 556 F.2d 113, 121 (2d Cir. 
1977) (Actual malice “cannot be predicated on mere denials, however vehement, 
such denials are so commonplace in the world of polemical charge and 

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2024 Media Law Resource Center, Inc



49 

 

 

countercharge that, in themselves, they hardly alert the conscientious reporter to 
the likelihood of error.”). 

Martin Marietta Corp. v. Evening Star Newspaper Co., 417 F. Supp. 947, 
960 (D.D.C. 1976) (“If potential plaintiffs in libel suits could cut off a malice 
defense simply by calling a newspaper and giving a broad denial of an article, the 
first amendment policy embodied in New York Times would be undermined.”). 

Q. DEMAND FOR RETRACTION OR THREAT OF LIBEL ACTION 
DOES NOT ESTABLISH ACTUAL MALICE 

Notable decisions: 

Konowicz v. Carr, 838 Fed. Appx. 1, 4-5 (3d Cir. 2020) (receipt of cease-
and-desist letter alone does not create a genuine dispute of actual malice). 

US Dominion, Inc. v. Powelli, 554 F. Supp. 3d 42, 63 (D.D.C. 2021) (“To 
be sure, a demand letter that is ignored, without more, does not demonstrate actual 
malice.”). 

Parsi v. Daioleslam, 890 F. Supp. 2d 77, 92 (D.D.C. 2012) (reasoning that 
defendant’s disregard of plaintiff’s cease and desist letter that put defendant on 
notice that his stories were false did not show actual malice). 

Reader’s Digest Ass’n v. Superior Court, 37 Cal. 3d 244, 260 (Cal. 1984) 
(reasoning that a demand for a retraction or a threat of libel action does not 
establish that defendant doubted “the truthfulness of its article or its sources”). 

Safarets v. Gannett Co., 80 Misc. 2d 109, 113 (Sup. Ct. N.Y. 1974) (“[T]he 
fact that the requested retraction was not made does not establish the necessary 
elements of ‘reckless disregard’ since the plaintiffs’ names did not appear in the 
letter which was printed.”). 

Church of Scientology of Cal. v. Dell Pub. Co., Inc., 362 F. Supp. 767, 770 
(N.D. Cal. 1973) (“[P]republication denials and demands for retraction are not 
decisive either way, but are for the trier of fact to determine under the 
circumstances as a part of the overall questions of knowledge and recklessness.”).  
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R. FAILURE TO RETRACT A STATEMENT AFTER PUBLICATION 
DOES NOT ESTABLISH ACTUAL MALICE 

Notable decisions: 

Blankenship v. NBC Universal, LLC, 60 F.4th 744, 763 (4th Cir. 2023) 
(“[T]he lack of a retraction has little to no relevance in the actual malice 
inquiry.”) 

Montgomery v. Risen, 197 F. Supp. 3d 219, 266 (D.D.C. 2016) (reasoning 
that defendant’s failure to retract did not show actual malice, especially when the 
evidence indicating a subjective belief in the accuracy of the published 
statements).  

Klayman v. City Pages, 2015 WL 1546173, *15 (M.D. Fla. Apr. 3, 2015) 
(“[A]ctual malice cannot be inferred from a publisher’s failure to retract a 
statement once it learns it to be false.”). 

Biro v. Conde Nast, 963 F. Supp. 2d 255, 281 (S.D.N.Y. 2013) (“[T]he 
decision not to retract is, in and of itself, insufficient to establish by clear and 
convincing evidence that a defendant acted with actual malice.”).  

Lohrenz v. Donnelly, 223 F. Supp.2d 25, 56 (D.D.C. 2002) (“[T]here is no 
duty to retract or correct a publication, even where grave doubt is cast upon the 
veracity of the publication after it has been released.”); aff’d, 350 F.3d 1272 (D.C. 
Cir. 2003). 

McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1515 (D.C. Cir. 
1996) (“[Plaintiff] presents no authority, however, nor are we aware of any, for 
the proposition that a publisher may be liable for defamation because it fails to 
retract a statement upon which grave doubt is cast after publication.”). 

Henry v. Media Gen. Operations, Inc., 254 A.3d 822, 844 (R.I. 2021) (a 
retraction is not automatically an indication of actual malice).  

Kaufman v. Tucker, 2002 WL 59610, *3 (Tex. App. Jan. 17, 2002) (no 
actual malice despite fact that, inter alia, defendant “never retracted any statement 
about [plaintiff] and reiterated the statements deeming a radio interview after 
receiving [plaintiff’s] demand for a retraction”). 

Connelly v. Northwest Publications, Inc., 448 N.W.2d 901, 905 (Minn. Ct. 
App. 1989) (Defendant’s “failure to retract the article is not probative of actual 
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malice. Indeed, in this case [defendant’s] decision not to retract after discussing 
[plaintiff’s] retraction demand provides some evidence they reasonably believed 
[plaintiff] had not been defamed.”). 

But see: 

US Dominion, Inc. v. Powell, 554 F. Supp. 3d 42, 60–62 (D.D.C. 2021) 
(ignoring retraction demand alone insufficient to show actual malice, but actual 
malice could be found where defendant relied on sworn affidavits that she had a 
role in creating and experts whose testimony had been found not credible by 
multiple courts). 

S. RELIANCE ON A SINGLE SOURCE DOES NOT ESTABLISH 
ACTUAL MALICE 

Notable decisions: 

BYD Co. Ltd. v. VICE Media LLC, 531 F. Supp. 3d 810, 826 (S.D.N.Y. 
2021), aff’d, 2022 WL 598973 (2d Cir. Mar. 1, 2022) (“To the extent that BYD 
argues that VICE acted with actual malice by relying on a single source, the claim 
runs contrary to longstanding principles governing defamation suits.”). 

Fridman v. Orbis Bus. Intel. Ltd., 229 A.3d 494, 510 (D.C. 2020) 
(“[Reliance upon a single source, even an unverified and anonymous one, will 
amount to actual malice only if the defendant ‘had obvious reason to doubt’ the 
statement’s veracity. Appellants cannot point to anything establishing that it was 
reasonable to infer that there were obvious reasons for Steele to doubt the 
credibility of his source.”) (internal citations omitted). 

Hugger v. Rutherford Inst., 94 Fed. Appx. 162, 167 (4th Cir. 2004) 
(“Although a reasonable person may have waited to hear from one of the 
corroborating witnesses before issuing the press release, the First and Fourteenth 
Amendments do not allow states to impose a standard of reasonableness upon 
defamers who are discussing matters of public concern.”). 

New Times, Inc. v. Wamstad, 106 S.W.3d 916, 928 (Ct. App. Tex. 2003) 
(“A reporter may rely on statements by a single source, even though they reflect 
only one side of the story, without manifesting a reckless disregard for the 
truth.”). 

Desnick v. ABC, Inc., 233 F.3d 514, 519 (7th Cir. 2000) (“That [the source] 
might not be credible enough to have a good chance of persuading a jury does not 
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mean that he was not credible enough to be a source for a news story.”). 

McFarlane v. Esquire Magazine, 1994 WL 510088, *15 (D.D.C. 1994) (“As 
for relying upon a single source who may have been biased or unreliable, other 
courts have found that type of evidence insufficient for actual malice.”). 

Secord v. Cockburn, 747 F. Supp. 779, 789 (D.D.C. 1990) (“[E]ven 
assuming that this [single] source was unreliable, the plaintiff has failed to point 
to any record facts to show that the author was subjectively aware that the source 
was unreliable.”). 

Clyburn v. News World Communications, Inc., 705 F. Supp. 635, 642 
(D.D.C. 1989) (A journalist’s “reliance on a single source does not indicate actual 
malice . . . especially where,” “the source has no apparent motive for misleading 
the reporters.”), aff’d, 903 F.2d 29 (D.C. Cir. 1990). 

Woods v. Evansville Press Co., Inc., 791 F.2d 480, 488 (7th Cir. 1986) 
(defendant’s sole source was a disgruntled employee is not “enough to establish 
that the author had serious doubts about the veracity of his source. Reliance on a 
single source, in the absence of a high degree of awareness of probably falsity, 
does not constitute actual malice.”). 

But see: 

Coomer v. Donald J. Trump for President, Inc., 2024 COA 35, ¶ 170 (Colo. 
Ct. App. Apr. 11, 2024) (“[T]he single source in this case had no personal 
knowledge of material portions of the claim that was being reported.  Under these 
circumstances, a jury could reasonably find that the media defendants acted with 
actual malice in publishing those claims.”) 

Tiegen v. Slice, 2020 WL 728426, *5 (Tex. App. Feb. 13, 2020) (“[T]here 
was sufficient evidence of actual malice because the defendants relied on only a 
single source, did no investigation to confirm their statements, and made 
numerous statements in their defamatory publications that were not quotes from 
or otherwise derived from their single source.”). 

Zimmerman v. Al Jazeera Am., LLC, 246 F. Supp. 3d 257, 283 (D.D.C. 
2017) (“[I]f there is evidence that a defendant had an obvious reason to doubt the 
veracity of a source, then the defendant’s failure to investigate the source’s 
allegation prior to publication can be probative of actual malice.”). 
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T. RELIANCE ON HOSTILE SOURCE ALONE DOES NOT 
ESTABLISH ACTUAL MALICE 

Reliance on an allegedly biased source does not constitute legally sufficient 
evidence that the journalist had serious doubts as to the source’s credibility or the 
accuracy of his information. See St. Amant v. Thompson, 390 U.S. 727, 730 
(1968). The reason for this rule is apparent: The fact that a source is a terminated 
employee — or has some other alleged bias — does not itself logically support a 
conclusion that the source is not credible or his information is not accurate. 

Other notable decisions: 
 

Fairfax v. CBS Corp., 2 F.4th 286, 294 (4th Cir. 2021) (reasoning that 
alleged political motivation of source without evidence that publisher held serious 
doubts about the sources veracity did not amount to recklessness on the part of the 
publisher). 

 
Berisha v. Lawson, 973 F.3d 1304, 1312-13 (11th Cir. 2020) (reasoning that 

defendant’s knowledge of source’s credibility flaws, including alleged bias and 
self-interest, did not show that a publisher necessarily acted with malice by 
relying on the source). 

 
Montgomery v. Risen, 197 F. Supp. 3d 219, 263 (D.D.C. 2016) (“[T]he 

mere possibility that a source may be biased in some way or hold a subjective 
viewpoint does not, without more, create obvious reasons to doubt a source’s 
accuracy or establish actual malice.”) (citations omitted). 

 
Spacecon Specialty Contractors, LLC v. Bensinger, 713 F.3d 1028, 1045 

(10th Cir. 2013) (reasoning that defendant’s knowledge of source’s dispute with 
plaintiff and potential bias against plaintiff is not evidence that defendant had 
obvious reasons to doubt the source’s veracity). 

 
Lluberes v. Uncommon Productions, LLC, 740 F. Supp. 2d 207, 223 (D. 

Mass. 2010), vacated and remanded on other grounds, 663 F.3d 6 (1st Cir. 2011) 
(reasoning that the mere fact that a source was “not a neutral party” and might have 
provided information “to further the source’s self-interest” does not establish 
actual malice).  

Lohrenz v. Donnelly, 350 F.3d 1272, 1284 (D.C. Cir. 2003) (fact that 
defendants “acted on the basis of a biased source and incomplete information” did 
not establish actual malice). 
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Isgrigg v. Cosmos Broadcasting Corp., 2002 WL 215995, *5 (S.D. Ind. 
2002) (reasoning that sources’ “status as former employees — even disgruntled 
former employees — does not render [defendant] reckless for using their 
statements in her investigative series”). 

Chafoulias v. Peterson, 642 N.W.2d 764, 778 (Minn. Ct. App. 2002) 
(reasoning that reliance on source who was attorney with history of professional 
misconduct did not demonstrate actual malice because source’s “professional 
travails” were not “germane to a determination of her credibility,” especially 
where publisher “conducted an investigation to corroborate her charges”), aff’d in 
relevant part, 668 N.W.2d 642 (Minn. 2003) (rev’d in part by 668 N.W.2d 642 
(Minn. 2003)).  

Gross v. New York Times Co., 281 A.D.2d 299, 300 (N.Y.A.D. 1 Dept. 
2001) (That “some of the Times’s sources may have borne plaintiff ill-will . . . is 
not probative of actual malice since it does not warrant the inference that the 
Times entertained serious doubts about the truth of the complained of 
statements.”). 

Bressler v. Fortune Mag., a Div. of Time Inc., 971 F.2d 1226, 1233 n.7 (6th 
Cir. 1992) (“[R]eliance on hostile sources does not of itself necessarily constitute 
actual malice.”). 

Reuber v. Food Chem. News, Inc., 925 F.2d 703, 715 (4th Cir. 1991) 
(“Actual malice cannot be proven simply because a source of information might 
have provided the information to further the source’s self-interest . . . if dealing 
with such persons were to constitute evidence of actual malice on the part of a 
reporter, much newsgathering would be severely chilled.”). 

Sunshine Sportswear & Electronics v. WSOC Television, Inc., 738 F. Supp. 
1499, 1508 (D.S.C. 1989) (“Failure to make an independent investigation of a 
story, even when the [defendant] is aware of the possible bias of its source, does 
not amount to reckless disregard in the absence of serious doubts about the story’s 
truthfulness.”). 

Davis v. Keystone Printing Service, Inc., 507 N.E.2d 1358, 1367-68 (Ill. 
App. 2 Dist. 1987) (“Reliance upon sources antagonistic to the subject of [the 
article] does not constitute actual malice where [the] sources were in a position to 
know and where their assertions are not so improbable as to engender serious 
doubt.”). 
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Woods v. Evansville Press Co., 791 F.2d 480, 488 (7th Cir. 1986) (“It is true 
that [author] knew when he published the challenged column that Mr. Fitzgerald 
was a disgruntled [former] employee of Channel 7. These facts alone, however, are 
not enough to establish that the author had serious doubts about the veracity of his 
source.”). 

Rye v. Seattle Times Co., 678 P.2d 1282, 1288 (Wash. App. 1984) (“Even if 
. . . the reporter knew of the hostility of his sources [who were two fired 
employees], this is still insufficient to establish a prima facie case by evidence of 
convincing clarity that the reporter wrote his article with reckless disregard.”). 

Loeb v. New Times Communications Corp., 497 F. Supp. 85, 92-93 
(S.D.N.Y. 1980) (Magazine’s reliance on “hostile” sources did “not amount to 
reckless disregard of the truth,” especially since “there is no evidence that these 
sources, even if biased, would necessarily provide false information.”). 

But see: 

Eramo v. Rolling Stone, LLC, 209 F. Supp. 3d 862, 873 (W.D. Virginia 
2016) (“[P]laintiff has presented evidence suggesting that [defendant] had reasons 
to doubt [source’s] credibility.”). 

U. RELIANCE ON SOURCE WHO IS A CONVICTED FELON DOES 
NOT ESTABLISH ACTUAL MALICE 

Notable decisions: 

Talley v. Time, Inc., 923 F.3d 878, 903 (10th Cir. 2019) (holding that 
reliance on sources “who used drugs or had criminal records” did not establish 
actual malice because “[c]ourts have consistently held that reliance on tainted or 
troubled sources does not alone establish actual malice”). 

Cobb v. Time, Inc., 278 F.3d 629, 638 (6th Cir. 2002) (reasoning that 
reliance on a source with a “criminal background,” who was being “paid” for his 
information (some of which was “bizarre”) and who was a drug user did not 
constitute evidence of actual malice). 

Desnick v. ABC, 233 F.3d 514, 519 (7th Cir. 2000) (“[A] broadcaster is 
entitled to repose confidence in a conspirator unless the circumstances create in 
the broadcaster’s mind a belief that there is a high probability that the conspirator 
is lying.”). 
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Sweeney v. Prisoners’ Legal Servs. of N.Y., 84 N.Y.2d 786, 793-94 (1995) 
(“The Appellate Division majority concluded that Mays’ complaint was 
incredible because Mays was a convicted felon who had been administratively 
disciplined and who had not suffered serious injuries during the alleged incident. 
Even if that inference is drawn, it does not support the further inference that 
defendants were likely aware that Mays’ allegations were probably false.”). 

Secord v. Cockburn, 747 F. Supp. 779, 794 (D.D.C. 1990) (“The use of 
convicted felons cannot alone constitute a fact of actual malice. Rather the 
plaintiff must specifically establish that there were surrounding circumstances in 
relying upon a particular felon as a source which would constitute evidence of a 
knowing or reckless disregard of the truth.”). 

V. RELIANCE ON SOURCE WHO HAS BEEN CONTRADICTED 
DOES NOT ESTABLISH ACTUAL MALICE 

Notable decisions: 

Tah v. Global Witness Publishing, Inc., 991 F.3d 231, 242 (D.C. Cir. 2021) 
(holding that actual malice cannot be inferred based on knowledge of denials by 
individuals involved in alleged bribery where such denials contained no “evidence 
that could be readily verified”). 

 
Ladner v. New World Communications of Atlanta, Inc., 806 S.E.2d 905, 915 

(Ct. App. Ga. 2017) (holding that failure to investigate fully did not evidence 
actual malice even though “several military men opined that [the reporter] did not 
have enough evidence to show that [plaintiff] had no Purple Heart, because such 
differences in opinion do not amount to proof of actual malice”). 

Hatfill v. The New York Times Co., 532 F.3d 312, 324-25 (4th Cir. 2008) 
(holding that reporter’s reliance on source who was an expert in the field of 
biological weapons did not establish actual malice, “even given the expressed 
disagreement of others with regard to [the source’s] opinions”). 

Freeman v. Johnston, 637 N.E.2d 268, 271 (N.Y. 1994) (reasoning that 
disagreement between sources as to the recollection of plaintiff’s statement not 
evidence of actual malice because “[g]iven . . . different possible interpretations, 
no rational finder of fact could, in this case, find actual malice by clear and 
convincing evidence”). 
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Liberty Lobby v. Anderson, 1991 WL 186998, *8 (D.D.C. 1991) 
(“[D]efendants’ knowledge of the existence of a contradictory source, without 
more, does not constitute clear and convincing evidence of actual malice.”). 

Secord v. Cockburn, 747 F. Supp. 779, 793 (D.D.C. 1990) (“[T]he mere fact 
that divided opinion exists among reporters as to the credibility of an individual 
does not reflect on defendant’s state of mind and actual malice.”). 

Clyburn v. News World Communications, 705 F. Supp. 635, 642 (D.D.C. 
1989) (reasoning that reliance on the testimony of one source whose account of the 
incident differed from another source was not evidence of actual malice). 

Colombo v. Times-Argus Ass’n, Inc., 380 A.2d 80, 83 (Vt. 1977) 
(“Publication of [a] contradicted story, in itself, [does] not meet the test of 
reckless disregard.”). 

W. RELIANCE ON CONFIDENTIAL SOURCE DOES NOT 
ESTABLISH ACTUAL MALICE 

Federal courts have held that “summary judgment is proper even without 
disclosure of a confidential source, if the plaintiff fails to produce evidence that 
the article in question is either (1) inherently improbable, or is (2) published with 
serious doubts about the truth of its contents.” Southwell v. Southern Poverty Law 
Center, 949 F. Supp. 1303, 1311 (W.D. Mich. 1996). 

Indeed, as the court explained in Southwell, “allowing plaintiffs carte 
blanche to depose every defendant’s confidential source anytime they otherwise 
lack evidence of actual malice in a libel suit – would swallow the rule cautioning 
against disclosure in the absence of compelling evidence that such disclosure 
would be relevant to the issue of malice.” 949 F. Supp. at 1313.  There, the 
defendant relied exclusively on a confidential source (who was paid by the 
defendant) in publishing that the plaintiff attended a meeting with the Director for 
Aryan Nations. Id. at 1304. Even though the Southwell court denied the 
plaintiff’s motion to compel disclosure of the confidential source, it granted 
summary judgment to the defendant. Id. at 1306- 1314. The court held that the 
plaintiff failed to provide any evidence that the defendant doubted the truth of the 
challenged libel or the reliability of its confidential source. Id. 
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 Other notable decisions: 

Prince v. The Intercept, 2023 WL 4492413, *37 (S.D.N.Y 2023) (finding no 
actual malice despite plaintiff’s allegation that defendant relied exclusively on 
anonymous sources and failed to provide any information about those sources).  

Cabello-Rondón v. Dow Jones & Co., 2017 WL 3531551, *9 (S.D.N.Y. 
Aug. 16, 2017) (finding no plausible allegation of actual malice where plaintiff 
contended that “reliance on anonymous sources constitutes evidence of actual 
malice” and stating that “[t]here is a difference between publishing an article 
‘based wholly on an unverified anonymous’ source and publishing an article 
based on sources known to the writers but not readers”), aff’d, 720 F. App’x 87 
(2d Cir. 2018) (summary order). 

Jankovic v. International Crisis Group, 822 F.3d 576, 597 (D.C. Cir. 2016) 
(finding no actual malice where plaintiff did not point to evidence that there were 
obvious reasons defendant should have doubted its confidential sources).  

Clyburn v. News World Communications, Inc., 705 F. Supp. 635, 643 (D.D.C. 
1989) (granting summary judgment on actual malice where reporter relied on 
several confidential sources).  

Sharon v. Time, Inc., 599 F. Supp. 538, 583 (S.D.N.Y. 1984) (“Even where 
one or more sources is not revealed, the record may nevertheless establish the 
absence of an adequate factual basis for a finding of actual malice.”). 

Schultz v. Reader’s Digest Ass’n, 468 F. Supp. 551, 568 (E.D. Mich. 1979) 
(granting summary judgment on lack of malice where reporter partially relied on 
confidential source; plaintiff produced no evidence that the challenged article was 
inherently improbable or that defendant published it with serious doubts about the 
truth of its contents). 

Cervantes v. Time, Inc., 464 F.2d 986, 990 (8th Cir. 1972) (granting summary 
judgment on lack of malice where reporter relied on confidential source; court 
refused to compel disclosure of confidential source). 

Cerrito v. Time, Inc., 302 F. Supp. 1071, 1075 (N.D. Cal. 1969) (granting 
summary judgment on lack of malice where reporter relied on confidential 
sources; court refused to order disclosure of confidential sources), aff’d, 449 F.2d 
306 (9th Cir. 1971). 
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X. RELIANCE ON PREVIOUSLY PUBLISHED MATERIAL CAN 
REBUT ACTUAL MALICE 

It is well settled that “good faith reliance on previously published reports in 
reputable sources . . . precludes a finding of actual malice as a matter of law.” 
Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287, 1297 (D.C. Cir. 1988). 

Other notable cases: 

Grayson v. No Labels, Inc., 2022 WL 1701853, *5 (M.D. Fla. May 20, 
2022) (“Defendants correctly contend that their reasonable reliance on previously 
published reports from these independent, reputable sources for all their 
advertisements, as well as their citation to some of these sources in the mailers, 
rebuts the presence of actual malice.”). 

Berisha v. Lawson, 973 F.3d 1304, 1313 (11th Cir. 2020) (“The law is clear 
that individuals are entitled to rely on ‘previously published reports’ from 
‘reputable sources.’”). 

Moore v. Cecil, 488 F. Supp. 3d 1144, 1164 (N.D. Ala. 2020) (“Binding 
Eleventh Circuit precedent states that actual malice ‘cannot be found’ if the 
Defendant’s defamatory statement is ‘supported by a multitude of previous 
reports.’”). 

Montgomery v. Risen, 197 F. Supp. 3d 219, 260-66 (D.D.C. 2016) (granting 
summary judgment based on insufficient evidence of actual malice where the 
defendants relied on a “plethora of other news articles, court documents, and 
government records”). 

Humane League of Philadelphia, Inc. v. Berman & Co., 108 A.D.3d 417, 
419 (N.Y. App. Div. 2013) (“[Defendant’s] good faith reliance on newspaper 
articles precludes a finding of actual malice.”). 

Flowers v. Carville, 310 F.3d 1118, 1130 (9th Cir. 2002) (“One who repeats 
what he hears from a reputable news source, with no individualized reason 
external to the news report to doubt its accuracy, has not acted recklessly.”). 

World Boxing Council v. Cosell, 715 F. Supp. 1259, 1265 (S.D.N.Y. 1989) 
(“[Defendant] is permitted to rely on these [previously published] articles . . . the 
articles appeared in respected publications, and were authored by reputable 
journalists, whose allegations were not so improbable that a prudent author would 
have questioned their accuracy.”). 
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Reader’s Digest Ass’n Inc. v. Superior Court, 37 Cal. 3d 244, 259 (1984) 
(“Where the publication comes from a known reliable source and there is nothing 
in the circumstances to suggest inaccuracy, there is no duty to investigate.”). 

Schultz v. Reader’s Digest Ass’n, 468 F. Supp. 551, 564 (E.D. Mich. 1979) 
(granting summary judgment and holding no evidence of actual malice since 
author “relied on contemporaneous reports in local and national newspapers and 
magazines for the statements regarding [plaintiff]”). 

Y. RELIANCE ON REPORTER DOES NOT ESTABLISH ACTUAL 
MALICE 

Notable decisions: 
 

Basulto v. Netflix, Inc., 2023 WL 7129970, *124-125 (S.D. Fla. Sept. 20, 
2023) (“Relying on a warranty of accuracy and/or no defamation from 
Orange, the Film’s producer, is not unreasonable, especially when Netflix has 
a history of licensing other films from Orange and considers it to be reliable. . . . 
Netflix is capable of also obtaining summary judgment here, where there has been 
no evidence of any Netflix official who thought the company had any investigative 
duties.”). 

Pegasus v. Reno Newspapers, Inc., 57 P.3d 82, 93 (Nev. 2002) (Even if 
there were sufficient evidence that freelance reporter’s statement in article was 
false, newspaper did not act with actual malice where “there is no evidence that . . 
. anyone at [the newspaper] had any reason to believe [the freelance reporter] 
would lie.”). 

DARE America v. Rolling Stone Magazine, 101 F. Supp. 2d 1270, 1281-82 
(C.D. Cal. 2000) (Even though non-employee journalist gave “fabricated quotes” 
and “wholly concocted” information to Rolling Stone, magazine did not act with 
actual malice in publishing information because it did not have a “high degree of 
awareness of the probably falsity of his statements.”), aff’d, 270 F.3d 793 (9th 
Cir. 2001). 

McManus v. Doubleday & Co., Inc., 513 F. Supp. 1383, 1390 (S.D.N.Y. 
1981) (Where reporter had “extensive experience as a foreign correspondent for 
five major newspapers and had seven published books to his credit,” co-author 
and publisher were “entitled as a matter of law to rely on Howe’s proven 
reportorial ability, and the motion for summary judgment as to them must be 
granted.”). 
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But see: 

Veritas v. Cable News Network, Inc., 2024 WL 4702580, *11 (11th Cir. 
Nov. 7, 2024) (finding sufficient allegation of actual malice where plaintiff 
alleged that the reporter tweeted contradictory information days before her on-air 
statements). 

Z. RESPONDEAT SUPERIOR 

Notable decisions: 

Revell v. Hoffman, 309 F.3d 1228, 1234 (10th Cir. 2002) (“[A]ctual malice 
must be proved separately as to each defendant.”). 

AdvanFort Co. v. Maritime Executive, LLC, 2015 WL 4603090, *7 (E.D. 
Va. July 28, 2015) (“Although reckless disregard may be imputed to a defendant 
under respondeat superior, multiple courts have held that actual malice ‘cannot be 
imputed from one defendant to another absent an employer-employee 
relationship.’”). 

Trump v. O’Brien, 29 A.3d 1090, 1103 (N.J. App. Ct. 2011) (affirming 
summary judgment for book publisher defendants on the grounds that “[a]bsent 
actual malice on [the author’s] part, respondeat superior liability cannot arise”). 

Page v. Oath Inc., 270 A.3d 833, 850 n. 135 (Del. 2022) (“[Plaintiff] cannot 
allege actual malice as to Oath alone, he must allege that the individuals at Oath 
responsible for publishing the alleged defamation acted with actual malice, and 
then Oath can be held vicariously liable for the actions of its employees.”). 

Pegasus v. Reno Newspapers, Inc., 57 P.3d 82, 93 (Nev. 2002) (editor’s 
questions to reporter seeking verification of fact in her article did not establish that 
editor doubted reporter’s veracity or published with actual malice). 

Sanderson v. Bellevue Maternity Hospital, 259 A.D.2d 888, 892 (N.Y.A.D. 
3 1999) (“Having determined that [defendant’s] statements . . . are not actionable . 
. . we likewise conclude that Bellevue as an employer cannot be held liable to 
plaintiff for these same, nonmalicious, privileged statements under the doctrine of 
respondeat superior.”). 

McFarlane v. Esquire Magazine, 74 F.3d 1296, 1303 (D.C. Cir. 1996) 
(“[Plaintiff] may show [publisher’s] malice only through evidence of the 
information available to, and conduct of, its employees.”). 
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Secord v. Cockburn, 747 F. Supp. 779, 787 (D.D.C. 1990) (“Actual malice 
must be proved separately with respect to each defendant . . . and cannot be 
imputed from one defendant to another absent an employer-employee relationship 
giving rise to respondeat superior.”). 

Price v. Viking Penguin, Inc., 881 F.2d 1426, 1446 (8th Cir. 1989) (“If 
[author] is not an employee of Viking, independent evidence of Viking’s 
culpability is required.”). 

Cantrell v. Forrest City Publ’g Co., 419 U.S. 245, 253 (1974) (actual malice 
of the publisher must be established independent of the author). 

AA. REVIEW BY OUTSIDE COUNSEL CONSTITUTES AFFIRMATIVE 
EVIDENCE OF LACK OF ACTUAL MALICE 

Where a publisher has submitted a book to experienced outside counsel for 
pre-publication review, courts have dismissed claims of “reckless disregard” by 
the publisher. See, e.g., Goldblatt v. Seamen, 225 A.D.2d 585, 587 (N.Y. App. 
Div. 2d Dep’t 1996) (summary judgment granted where “outside counsel believed 
in good faith in the truthfulness of the author’s account of the incident and did not 
entertain serious doubts as to the truth of the incident as described in the book”); 
Doubleday & Co., Inc. v. Rogers, 674 S.W.2d 751, 756 (Tex. 1984) (because 
publisher “submitted [book] to outside legal counsel for review,” there “was no 
evidence that [publisher] published the defamatory statement about [plaintiff] 
with reckless disregard for its truth”). See also Compuware Corp. v. Moody’s 
Investors Services, Inc., 371 F. Supp. 2d 898, 903 (E.D. Mich. 2005) (finding that 
defendants’ pre-publication review weighed in favor of defendant, not plaintiff, in 
actual malice analysis). 

BB. PUBLICATION OF PROMPT CORRECTION OR AGREEING NOT 
TO REPEAT STATEMENT DOES NOT CONSTITUTE ACTUAL 
MALICE AND MAY CONSTITUTE AFFIRMATIVE EVIDENCE 
OF LACK OF ACTUAL MALICE 

Notable decisions: 

Henry v. Media General Operations, Inc., 254 A.3d 822, 844 (R.I. 2021) 
(“Nor, we would add, is a retraction of the story at issue automatically an 
indication of actual malice.  In fact, it has been asserted that the issuance of a 
prompt retraction may be utilized by a defendant to prove the absence of actual 
malice.”). 
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Nelson Auto Center, Inc. v. Multimedia Holdings Corp., 951 F.3d 952, 
958-59 (8th Cir. 2020) (reasoning that defendant’s prompt correction of the 
mistake in its reporting “weighs against malice”). 

 
Blankenship v. Napolitano, 451 F. Supp. 3d 596, 619 (S. D.W. Va. 2020) 

(reasoning that retractions or corrections issued after learning the statements 
published were false are not relevant to the issue of actual malice). 

 
Thomas M. Cooley School of Law v. Kurzon Strauss, LLP, 978 F. Supp. 

2d 849, 859 (W.D. Mich. 2013), aff’d, 759 F.3d 522, 532-33 (6th Cir. 2014), 
(reasoning that defendant’s prompt retraction of false statements weighed against 
any reasonable juror finding actual malice). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 858 (Tex. 2005) 
(“[P]rompt follow up article quoting [plaintiff’s] version of his remarks and the 
opinions of his supporters is evidence of the absence of actual malice, not the 
opposite.”). 

Johnson v. KTBS, Inc., 889 So. 2d 329, 334 (La. Ct. App. 2004) (finding no 
actual malice where television news station “ceased using [the allegedly 
defamatory information] after being notified . . . that the statement was false”). 

New Times Inc. v. Isaacks, 146 S.W.3d 144, 166 (Tex. 2004) (reasoning that 
defendant’s “labeling and clarification in the next edition’s Buzz column, as well 
as its explanatory responses to readers, evidence a lack of actual malice.”). 

West v. Daily News, 5 Media L. Rep. 1269, 1271 (Sup. Ct. N.Y. Co. 1979) 
(“[D]efendants negate any inference of actual malice on their part by having 
offered evidence of the correction.”). 

Hoffman v. Washington Post Co., 433 F Supp. 600, 605 (D.D.C. 1977) (“[I]t 
is significant and tends to negate any inference of actual malice on the part of the 
[newspaper] that it published a retraction.”), aff’d, 578 F.2d 442 (D.C. Cir. 1978). 
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CC. ATTEMPT TO INTERVIEW PLAINTIFF CONSTITUTES 
AFFIRMATIVE EVIDENCE OF LACK OF ACTUAL MALICE 

 
Notable decisions: 
 
Lemelson v. Bloomberg L.P., 903 F.3d 19, 25 (1st Cir. 2018) (holding that 

media defendant did not act with actual malice where reporters repeatedly sought 
comment from plaintiff to confirm or rebut reports from other sources). 
 

McFarlane v. Esquire Magazine, 1994 WL 510088, *15-17 (D.D.C. 1994) 
(reasoning that defendant’s attempt to interview plaintiff supported a finding that 
the defendant had not acted with actual malice), aff’d 74 F.3d 1296, 1307–08 (D.C. 
Cir. 1996). 

Newton v. Nat’l Broadcasting Co., 930 F.2d 662, 686 (9th Cir. 1990) 
(reasoning that repeated attempts to interview plaintiff dispel accusation of actual 
malice and purposeful avoidance of the truth). 

Loeb v New Times Communications Corp., 497 F. Supp. 35, 93 (S.D.N.Y. 
1980) (“It cannot be said that the defendants’ conduct constitutes an ‘extreme 
departure from the standards of investigation and reporting ordinarily adhered to 
by responsible publishers.’ Loeb himself was interviewed.”). 

DD. INCLUSION IN ARTICLE OF GENERAL DENIALS BY 
PLAINTIFF AND DISCLOSURE OF BIAS CONSTITUTES 
AFFIRMATIVE EVIDENCE OF LACK OF ACTUAL MALICE 

Notable decisions: 
 

Cassava Scis., Inc. v. Bredt, 2024 WL 1347362, *26 (S.D.N.Y. Mar. 28, 
2024) (“Plaintiff’s allegations that Defendants had access to information that 
contradicted the challenged tweets or the sources on which those challenged 
tweets were based similarly do not support an inference of actual malice. Plaintiff 
claims that its SEC filings and press releases contain information contradicting 
Defendants’ false and defamatory statements. But a finding of actual malice 
cannot be predicated on mere denials, however vehement; such denials are so 
commonplace in the world of polemical charge and countercharge that, in 
themselves, they hardly alert the conscientious reporter to the likelihood of error. 
Denials are of especially limited value in this case, given that Defendants 
expressed concerns that Plaintiff may be engaging in a years-long pattern of 
coordinated dishonesty.”) (internal quotation marks and citations omitted). 
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Prince v. The Intercept, 2023 WL 4492413, *7 (S.D.N.Y. July 12, 2023) 

(“Allegations about ‘improper political or personal biases do not establish actual 
malice without additional facts to suggest the speaker acted pursuant to that 
bias.’”) (quoting McDougal v. Fox News Network, LLC, 489 F. Supp. 3d 174, 
185 (S.D.N.Y. 2020)). 

Donald J. Trump for President, Inc. v. WP Co. LLC, 2023 WL 1765193, *5 
(D.D.C. Feb. 3, 2023) (finding no actual malice because the published views cut 
against the author’s perspective. “Not only has the Trump Campaign failed to 
plead sufficient factual allegations supporting an inference of actual malice, the 
context of the alleged defamatory statement suggests the absence of actual malice. 
Notably, after claiming that the Mueller Report concludes that the Trump 
Campaign ‘tried to conspire with’ Russian efforts to interfere in the 2016 U.S. 
presidential election, Mr. Sargent continued in the very next sentence, ‘Yet 
Mueller did not find sufficient evidence of a criminal conspiracy.’ Those two 
statements appear in the same paragraph, and read together, the second statement 
is plainly intended to qualify the first statement. The Sargent Article’s inclusion 
of the qualifying statement is the kind of action that dispels actual malice. The 
editorial choice here does not resemble the requisite knowledge or recklessness 
associated with, for example, a fabricated story or reliance on an unverified 
anonymous telephone call.”). 

Harvey v. CNN, Inc., 48 F.4th 257, 274 (4th Cir. 2022) (The fact that the 
network published the grounds for doubting its source rebutted the claim of 
malice. “CNN reported that Parnas had been indicted on federal campaign finance 
charges, and characterized the statements made through his lawyer as ‘claims.’ 
CNN also acknowledged that Shokin had not verified whether the substance of 
Parnas’ purported testimony was either true or false, reporting that ‘CNN was 
unable to reach Shokin for comment.’ Harvey has not offered any evidence that 
CNN’s statement on this point was untrue.”). 

Henry v. Media Gen. Operations, Inc., 254 A.3d 822, 843 (R.I. 2021) (“A 
reporter need not believe self-serving denials; a denial only serves to buttress a 
case for actual malice when there is something in the content of the denial or 
supporting evidence produced in conjunction with the denial that carries a doubt-
inducing quality.”). 

Tah v. Glob. Witness Publ’g, Inc., 413 F. Supp. 3d 1, 14 (D.D.C. 2019) 
(“The emptiness of a denial as evidence is particularly apt here because not only 
did Plaintiffs’ denials fail to contest the facts that are in the Report, the Report 
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also included excerpts from Plaintiffs’ denials and called out the additional facts 
on which Plaintiffs’ denials relied.”), aff’d, 991 F.3d 231, 242 (D.C. Cir. 2021). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 858 (Tex. 2005) 
(“The Herald’s prompt follow-up article quoting Cantu’s version of his remarks 
and the opinions of his supporters is evidence of the absence of actual malice, not 
the opposite.”). 

Lohrenz v. Donnelly, 350 F.3d 1272, 1286 (D.C. Cir. 2003) (“Reporting 
perspectives at odds with the publisher’s own ‘tends to rebut a claim of 
malice.’”). 

McFarlane v. Esquire Magazine, 74 F.3d 1296, 1304 (D.C. Cir. 1996) (“[F]ull 
(or pretty full) publication of the grounds for doubting a source tends to rebut a 
claim of malice, not to establish one.”). 

Tavoulareas v. Piro, 817 F.2d 762, 797 (D.C. Cir. 1987) (Accusation of 
“slanted reporting” determined to be “utterly without merit” where defendant 
“included most of the information furnished by [plaintiff’s company] in the article 
(with no substantial omissions) and suppressed no information that would have 
proved the article incorrect.”). 

Silvester v. American Broadcasting Cos., 650 F. Supp. 766, 778 (S.D. Fl. 
1986) (“[T]he viewers of the broadcast were not led to believe that [the source’s] 
credibility was unimpeachable. Defendants’ efforts to temper the impact of [the 
source’s] statements by presenting him as a man with an ax to grind, as well as the 
corroboration they obtained, distinguish this case from Hunt v. Liberty Lobby, 
where the editor and publisher had reason to and in fact did question the author’s 
neutrality.”), aff’d, 839 F.2d 1491 (11th Cir. 1988). 

EE. MISTAKEN IDENTITY DOES NOT ESTABLISH ACTUAL 
MALICE 

Notable decisions: 

Bloom v. A360 Media LLC, 2024 WL 2812905, *5 (S.D.N.Y. June 3, 2024) 
(dismissing defamation claim for failure to adequately plead actual malice and 
reasoning, “Here, there are no allegations defendant purposefully avoided finding 
out the truth about the photograph; the amended complaint only alleges there were 
‘obvious signs’ that the picture was not of Zilis. But the Court is not required to 
accept such a conclusory statement as true in the absence of specific facts 
supporting that allegation. Accordingly, the allegations pertaining to the failure to 
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investigate cannot alone, or in combination with the other allegations, support a 
plausible inference of actual malice. [. . .] Finally, defendant’s alleged motives for 
selecting the photograph of plaintiff do not support that defendant knew the 
photograph was not of Zilis or recklessly disregarded that fact. In essence, 
plaintiff alleges that defendant had an economic motive to use the photograph of 
plaintiff, instead of Zilis, because it differentiated defendant's articles from those 
of other publications. But a desire to turn a profit does not in and of itself indicate 
a defendant acted with actual malice. And even if such allegations could, in the 
abstract, support an inference of actual malice, here they would not because 
plaintiff’s theory that defendant chose the photograph of plaintiff for its 
commercial appeal defies reason. For it makes absolutely no sense that defendant 
would knowingly use a photograph of a completely different person who is not 
famous to make articles about a person who is famous stand out, as using an 
incorrect photograph of an unknown individual likely would have the opposite 
effect. Because the Court is not required to check its common-sense at the door 
when evaluating the plausibility of a complaint, the Court finds that defendant’s 
alleged motive cannot support an inference of actual malice. Conclusory 
allegations and rhetoric aside, all the amended complaint really alleges is an 
unfortunate but unintentional mistake by defendant that was swiftly corrected.”) 
(internal citations omitted)). 

Fox Entm’t Grp., Inc. v. Abdel-Hafiz, 240 S.W.3d 524, 557 (Tex. App. 
2007) (finding no actual malice because there was no evidence that the defendant 
“knew he was mistaken or strongly suspected that he was mistaken at the time he 
made” the alleged defamatory statements.  Even though the defendant “failed to 
accurately capture all of the story’s details,” the evidence suggested “an error in 
judgment, rather than evidence of actual malice.”). 

Jenkins v. Liberty Newspapers Ltd. P’ship, 971 P.2d 1089, 1104 (Haw. 
1999) (granting summary judgment on actual malice grounds where a newspaper 
mistakenly identified plaintiff, an attorney, as being the target of a State Insurance 
Commissioner’s investigation; even though the reporter had the correct name in a 
document which he possessed, the court nevertheless held that plaintiff failed to 
adduce evidence that the reporter or the newspaper entertained serious doubts as to 
the truth of the challenged statement). 

Glover v. Herald Co., 549 S.W.2d 858, 860 (Mo. 1997) (reversing trial 
court’s judgment in favor of an alderwoman to whom statements made at a 
meeting were incorrectly attributed, even though copywriter had the correct facts 
available to him). 
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Richie v. Paramount Pictures Corp., 544 N.W.2d 21, 29 (Minn. 1996) 
(holding that godparents of child who had prevailed in a lawsuit against the child’s 
parents could not recover for publication of a picture of them with the child that 
was accompanied by a misidentification of them as the parents). 

Gonzales v. Hearst Corp., 930 S.W.2d 275, 283 (Tex. Ct. App. 1996) 
(dismissing libel action where defendant mistakenly identified plaintiff, a police 
officer, as being involved in a shooting death; even though the plaintiff contended 
that the source relied upon by the newspaper denied giving the reporter the 
erroneous name that appeared in the challenged article, the court held a reasonable 
jury could not find that the reporter “willfully published false information in his 
story”). 

Buendorf v. National Public Radio, Inc., 822 F. Supp. 6, 12 (D.D.C. 1993) 
(finding no genuine issue as to actual malice where a journalist had previously 
known that two attempts had been made on President Ford’s life, but forgot; a 
researcher produced the name of the man who saved Ford from the first attempted 
assassination, and the journalist broadcast it without checking further, erroneously 
naming that man as the one who had saved Ford’s life and later been identified as 
a homosexual). 

Miele v. William Morrow & Co., 670 F. Supp. 136, 139 (E.D. Pa. 1987) 
(granting summary judgment to the defendants in a case of mistaken identity 
because “the authors of the offending publication genuinely believed” that 
plaintiff was the brother of a notorious man with the same last name who was in 
the same business as plaintiff – toxic waste disposal), aff’d mem., 829 F.2d 31 (3d 
Cir. 1987). 

Vazquez Rivera v. El Dia, Inc., 641 F. Supp. 668, 670 (D.P.R. 1986) 
(granting summary judgment where defendants published a photograph of the 
plaintiff with a caption stating that the district attorney had filed charges against 
him, even though the accompanying article would have shown the defendants that 
the caption named the wrong person). 

Marcone v. Penthouse Int’l Magazine for Men, 754 F.2d 1072, 1089 (3d Cir. 
1985) (reversing libel judgment for a plaintiff who had been mistakenly identified 
as a drug defendant, even though documents in the reporters’ possession, which 
they had evidently misread, showed that another man with a completely different 
name was actually the defendant who had done so). 

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2024 Media Law Resource Center, Inc



69 

 

 

Pierce v. Capital Cities Communications, Inc., 576 F.2d 495, 507 (3d Cir. 
1978) (finding no actual malice where defendant “could have reasonably 
believed” plaintiff was the brother-in-law of convicted fellow official; error was 
“an ‘honest utterance, even if inaccurate,’ and therefore constitutionally 
protected.”). 

FF. SUBSIDIARY MEANING DOCTRINE 

Adopted by the Second Circuit in Herbert v. Lando, 781 F.2d 298, 312 (2d 
Cir. 1986), the subsidiary meaning doctrine holds that defamatory statements are 
not actionable if they are subsidiary in meaning to (i.e. “an outgrowth of”) other, 
nonactionable statements included in the same publication.  Notably, not all 
courts recognize this doctrine.  

Notable decisions: 

Fairstein v. Netflix, Inc., 2023 WL 6125631, *28 (S.D.N.Y. Sep. 19, 2023) 
(denying motion for summary judgment because “the application of the subsidiary 
meaning doctrine in Herbert and Church of Scientology was premised on 
plaintiff’s failure to point to evidence of actual malice as to certain statements, 
and also was directed to the advancement of viewpoints that are narrower than 
those described by defendants here. Here, there [was] evidence of actual malice 
and the point of view described by defendants [was] so broad that the subsidiary 
meaning doctrine could encompass nearly any perfidious act attributed to [the 
plaintiff].”). 

Hatfill v. New York Times Co., 488 F. Supp. 2d 522, 532 (E.D. Va. 2007) 
(The “plaintiff’s inability to carry his burden of proving defamation with respect 
to the implications of the publication as a whole precluded him from surviving 
summary judgment with respect to the specific statements when they imply the 
same defamatory meaning.”), aff’d, 532 F.3d 312, 315 (4th Cir. 2008). 

Church of Scientology Int’l v. Time Warner, Inc., 932 F. Supp. 589, 594 
(S.D.N.Y. 1996) (“[T]he subsidiary meaning doctrine does bear on the First 
Amendment issue of actual malice, because if a minor inaccuracy could be 
grounds for libel, where the ultimate conclusion which the inaccuracy supports 
could not be because it is published without actual malice, the protection afforded 
to freedom of speech by the requirement that a plaintiff prove actual malice would 
be undermined.”), aff’d, 238 F.3d 168 (2d Cir. 2001). 

Nicholson v. Promoters on Listings, 159 F.R.D. 343, 355 (D. Mass. 1994) 
(“If there is no actual malice with regard to the bulk of the assertions and with 
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regard to the general thrust of an article, inaccuracies with regard to subsidiary 
matters will not support recovery.”). 

Herbert v. Lando, 781 F.2d 298, 312 (2d Cir. 1986) (holding that if 
defendants’ “published view that [plaintiff] lied about reporting war crimes was 
not actionable, other statements – even those that might be found to have been 
published with actual malice – should not be actionable if they merely imply the 
same view, and are simply an outgrowth of and subsidiary to those claims upon 
which it has been held there can be no recovery”). 

Notably, some more recent cases have declined to apply the doctrine at the 
motion to dismiss stage. For example, in Biro v. Condé Nast, the court held that 
the subsidiary meaning doctrine is a defense not applicable at the motion to 
dismiss stage. 883 F. Supp. 2d 441 (S.D.N.Y. 2012), aff’d, 807 F.3d 541, 547 (2d 
Cir. 2015). “These defenses typically arise on a motion for summary judgment, 
after there has been evidence to demonstrate  [the presence or absence of actual 
malice and the degree of harm caused by the different statements. . . . Because 
there has been no evidence on malice or the degree of harm caused by the 
allegedly defamatory statements, these doctrines do not apply here.” Id. at 468 
n.10; see also Skakel v. Grace, 5 F. Supp. 3d 199, 210 (D. Conn. 2014) (finding 
the subsidiary meaning doctrine was not applicable because the plaintiff, a 
convicted murderer, was not “a de facto public figure as the Defendants contend, 
nor have the Defendants presented sufficient evidence that [plaintiff’s] presence at 
a sentence review hearing was a matter of public concern.”). 

GG. UNINTENDED IMPLICATIONS OR INFERENCES THAT MAY 
DEFAME PLAINTIFF ARE NOT EVIDENCE OF ACTUAL 
MALICE 

Notable decisions: 

Compuware Corp. v. Moody’s Inv’rs Servs., Inc., 499 F.3d 520, 529 (6th 
Cir. 2007) (defendant must have intended or known of the implied meaning to be 
considered actual malice). 

Howard v. Antilla, 294 F.3d 244, 252 (1st Cir. 2002) (“[I]mplications 
perceived in a statement but not intended by the speaker cannot be actionable in 
public official or public figure cases.”) 

Battaglieri v. Mackinac Ctr. for Pub. Policy, 680 N.W.2d 915, 922 (Mich. 
Ct. App. 2004) (applying actual malice standard to false light claim, and holding 
that to recover based on an allegedly harmful implication, “[I]t is necessary for 
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plaintiffs to prove that defendant intended the offensive interpretation that they 
allege . . . plaintiffs have simply come forward with no such circumstantial 
evidence that [defendant] intended or knew that its publication would be 
interpreted by its readers in the manner plaintiffs argue.”). 

Levan v. Capital Cities/ABC, Inc., 190 F.3d 1230, 1241 (11th Cir. 1999) (to 
show actual malice in an implied defamation case, the plaintiff must show that the 
defendant “entertained serious doubts” that the “underlying thrust” of the 
publication was true) (internal quotation marks omitted). 

Corporate Training Unlimited, Inc. v National Broadcasting Co., Inc., 981 F. 
Supp. 112, 121 (E.D.N.Y. 1997) (Plaintiff presented no evidence that “NBC 
employees responsible for the Broadcast were aware of that implication [that 
plaintiff had received a dishonorable discharge] when the Broadcast was aired.”). 

Newton v. National Broadcasting Co., 930 F.2d 662, 681 (9th Cir. 1990) 
(“Nor is it permissible to uphold the jury’s verdict against [defendants] on the 
ground that, . . . or because the broadcast may be capable of supporting the 
impression [plaintiff] claims, [defendants] must therefore have intended to convey 
the defamatory impression at issue here.”). 

Saenz v. Playboy Enterprises, Inc., 841 F.2d 1309, 1318 (7th Cir. 1988) 
(“[W]here the plaintiff is claiming defamation by innuendo, he also must show 
with clear and convincing evidence that the defendants intended or knew of the 
implications that the plaintiff is attempting to draw from the allegedly defamatory 
material.”). 

Woods v. Evansville Press Co., Inc., 791 F.2d 480, 487-88 (7th Cir. 1986) 
(“A publisher . . . cannot be charged with the intolerable burden of guessing what 
inferences a jury might draw from an article and ruling out all possible false and 
defamatory innuendoes.”). 

HH. REPORTERS SHOULD NOT BE HELD TO THE PLATONIC IDEAL 

Notable decisions: 

Blankenship v. Fox News Network, LLC, 2022 WL 321023, *26 (S.D.W. 
Va. Feb. 2, 2022) (“[A] mere mistake cannot constitute actual malice, and the 
court is unpersuaded that Mr. Blankenship has produced clear and convincing 
evidence demonstrating that Ms. Phillip's error amounts to more than a genuine 
misconception.”). 
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Dershowitz v. CNN Inc., 668 F. Supp. 3d 1278, 1288 (S.D. Fla. 2023) 
(granting summary judgment and entering final judgment in favor of defendant 
after finding plaintiff produced no evidence to establish actual malice even though 
plaintiff alleged CNN failed to adhere to the Society of Professional Journalists’ 
Code of Ethics). 

Triestman v. Turkheimer, 2020 WL 9594315, *3 (N.D. Ill. Aug. 4, 2020) 
(alleging “nothing more than a simple misreading of” a judicial opinion 
insufficient to plead actual malice, “especially given that [defendant] issued a 
‘published correction’ and acknowledgement of the error” before plaintiff sued). 

Fairbanks v. Roller, 314 F. Supp. 3d 85, 92 (D.D.C. 2018) (reasoning that 
“fail[ure] to perform due diligence consistent with professional standards of 
journalism” does not “come close to” showing actual malice). 

Carr v. Forbes, 259 F.3d 273, 283 (4th Cir. 2001) (“[T]he First Amendment 
does not require perfection from the news media. . . .  [T]he Constitution provides 
the press with a shield whereby it may be wrong when commenting on acts of a 
public figure, as long as it is not intentionally or recklessly so.”). 

Newton v. National Broadcasting Co., Inc., 930 F.2d 662, 683 (9th Cir. 1990) 
(“Newspapers might never be published if they were required to guarantee the 
accuracy of every reported fact.”). 

Fletcher v. San Jose Mercury News, 216 Cal. App. 3d 172, 187 (1989) 
(Testimony by plaintiff’s expert, a Stanford journalism professor, that the 
defendants “failed to follow certain accepted journalism practices” did not 
demonstrate actual malice; “The question we face is whether [the reporters] 
believed the articles were untrue, not whether their reporting practices passed [a 
journalism professor’s] test.”). 

Tavoulareas v. Piro, 817 F.2d 762, 796 (D.C. Cir. 1987) (In determining 
actual malice, courts “do not sit ‘as some kind of journalism review seminar 
offering our observations on contemporary journalism and journalists.’ Neither 
do juries.”). 

Woods v. Evansville Press Co., Inc., 791 F.2d 480, 489 (7th Cir. 1986) 
(“[Defendant’s] journalism skills are not on trial in this case. The central issue is 
not whether the June 22 column measured up to the highest standards of reporting 
or even to a reasonable reporting standard, but whether the defendants published 
the column with actual malice.”). 
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Wanless v. Rothballer, 115 Ill.2d 158, 172 (IL 1986) (“Journalists are not 
held by the constitution to higher expectations of accuracy than any other 
members of the community. While newspapers generally have far greater 
resources than the average person to investigate the facts, those greater abilities 
only raise the spectre of reckless disregard when their use has revealed either 
insufficient information to support the allegations in good faith or information 
which creates substantial doubt as to the truth of published allegations.”). 

Westmoreland v. CBS, Inc., 596 F. Supp. 1170, 1174 (S.D.N.Y. 1984) (“The 
press is not obliged to satisfy the Platonic ideal of investigation to qualify for 
summary judgment on the issue of [actual] malice.”). 

II. PARAPHRASING OR ALTERING SPEAKER’S WORDS DOES 
NOT ESTABLISH ACTUAL MALICE 

Notable decisions: 

Lovingood v. Discovery Commc’ns, Inc., 800 F. App’x 840, 848 (11th Cir. 
2020) (“As we determine whether Discovery acted with actual malice when it 
republished the [] scene, the mere fact that the film contains altered historical 
dialogue is not, in itself, evidence that Discovery made statements with 
knowledge that they were false, for purposes of the New York Times standard.”). 

Freedom Newspapers of Texas v. Cantu, 168 S.W.3d 847, 854-55 (Tex. 
2005) (rejecting notion that “every alteration of a speaker’s words was some 
evidence of actual malice” and holding that it would constitute some evidence of 
actual malice only where the reasonable reader could understand the passage as 
the speaker’s actual words, not a paraphrase, and the alteration was material; “a 
deliberate alteration of the words uttered by a plaintiff does not equate with 
knowledge of falsity for purposes” of Sullivan). (citations omitted). 

Southwell v. Southern Poverty Law Center, 949 F. Supp. 1303, 1309-10 
(W.D. Mich. 1996) (“While defendant’s failure to accurately quote the subject of 
a news story when its employees had a tape recording of the exact words plaintiff 
used is troublesome, given that this was not a breaking news story, it also appears 
relatively harmless where the message being communicated has not been 
significantly altered.”). 

Tilton v. Capital Cities/ABC Inc., 905 F. Supp. 1514, 1535 (N.D. Okl. 1995) 
(“An edited or altered quotation is not sufficient to establish actual malice ‘unless 
the alteration results in a material change in the meaning conveyed in the 
statement.”). 
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Chesapeake Pub. Corp. v. Williams, 661 A.2d 1169, 1177-8 (Md. 1995) (no 
actual malice shown where plaintiff was quoted in article as saying “I hurt her a 
little” in regard to child abuse charge, when he allegedly actually said “I hurt [my 
daughter’s] feelings when I disciplined her”, since “there was not clear and 
convincing evidence that the inaccuracy of the quote in question was deliberate 
and, furthermore . . . the meaning of his intended statement was not materially 
changed by [the] alteration.”). 

Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 517 (1991) (“We 
reject the idea that any alteration [of the speaker’s words] beyond correction of 
grammar or syntax by itself proves falsity in the sense relevant to determining 
actual malice . . . deliberate alteration of the words uttered by a plaintiff” is not 
evidence of actual malice “unless the alteration results in a material change in the 
meaning conveyed” by plaintiff’s statement.). 

JJ. FAILURE TO ESTABLISH ACTUAL MALICE AND/OR COMMON 
LAW MALICE WILL PRECLUDE AN AWARD OF PUNITIVE 
DAMAGES 

 
Failure to establish actual malice and, in some states, both actual malice and 

common law malice, will preclude an award of punitive damages. Moore v. 
Vislosky, 240 F. App’x 457, 473 (3d Cir. 2007) (plaintiff in a defamation action 
must make a showing of both actual malice and common law malice in order to 
recover punitive damages); DiBella v. Hopkins, 403 F.3d 102, 122 (2d Cir. 
2005)(“punitive damages in a defamation case are justified ‘to punish a person for 
outrageous conduct which is malicious, wanton, reckless, or in willful disregard 
for another's rights[,]’ which “is not automatically satisfied by the requisite 
finding of ‘actual malice’ for libel.” (internal citations omitted)); Nelle v. WHO 
Television, LLC, 342 F. Supp. 3d 879, 902 (S.D. Iowa 2018) (“Punitive damages 
defamation are only available on a showing of actual malice.”); Skakel v. Grace, 5 
F. Supp. 3d 199, 206 (D. Conn. 2014) (“To recover punitive damages, a plaintiff 
must prove malice, regardless of whether the plaintiff is a public figure); Dalbec 
v. Gentleman’s Companion, Inc., 828 F.2d 921, 923 (2d Cir. 1987) (finding actual 
malice supported award of punitive damages where defendant magazine knew 
plaintiff had not submitted a “swinger’s ad,” but used plaintiff’s name). 
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