September 2023 MLRC Digital Review Page 1

The MLRC Digital Review

Reporting on developments in digital media law and policy

by Jeff Hermes

* * *

Hello, everyone! I’m writing this article in the wake of the MLRC’s successful (if we do say so
ourselves) Media Law Conference in Virginia. As George noted in his recap of the event,
attendance equaled our all-time high, and it was great to have the chance to see so many of you
in person. From my own particular vantage point, | was gratified that many of the digital media
issues that | have been tracking were elevated for discussion at plenaries and boutiques,
including the multifarious ways in which generative Al is affecting all areas of media law,
challenges in moderation of online content, coping with mass privacy litigation and arbitration
over pixel tracking, the waves of state privacy legislation whose effects threaten to spill over far
beyond their intent, and more.

The fact that digital media had such a high profile at our main conference reflects the fact that
these issues are not limited to the tech community within the MLRC. The Supreme Court has the
potential to rewrite or limit key media law cases when considering their application to digital
platforms. Poorly drafted legislation intended to target social media can easily sweep in news
websites operated by traditional media organizations. We’ve seen state attorneys general who
draw few distinctions between news, tech, and entertainment when fighting culture wars.

In this environment, assuming that developments in one sector of media law are irrelevant to
another is very, very dangerous, and | am grateful to my colleagues who organized the Virginia
conference for their perspicacity.

Anyway, we have plenty of new developments this month — so on with the show!

* * *
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. Privacy
A Anonymity

X Corp. is facing a revised complaint in N.D. Cal., in a case in which a Saudi activist’s family
alleges that the company was instrumental in turning confidential identifying information over to
the Saudi government, resulting in the activist’s torture and imprisonment.

B. Personal Information

A judge in N.D. Cal. sent a set of Doe plaintiffs back to the drawing board on certain privacy-
related claims related to Meta Platforms’ alleged collection of their health-related information
via the Meta Pixel tool, dismissing with leave to amend; certain other claims survived as is. A
new putative class action against Meta in the same court raises similar claims. Also in N.D. Cal.:
The U.S. government opposed X Corp.’s attempt to be released from a privacy-related settlement
with the FTC; and Alphabet and Google Deepmind were dropped from a lawsuit (which remains
pending against Google LLC) over alleged privacy and copyright violations in the use of third-
party data to train Google’s Al chatbot Bard.

In N.D. lll., streaming service Crunchyroll has sought approval of settlement of a pixel-tracking
lawsuit brought by a putative class of users for the price of $16 million. A judge in S.D.N.Y. sent
a similar lawsuit against Bloomberg to individual arbitration. (A quick shout-out here to MLRC
stalwart Stephanie Abrutyn, who joined me in facilitating one of the digital media law boutiques
at our Virginia conference, and who led an interesting discussion there on the phenomenon of
mass arbitration in these cases.)

In D. Mont., eighteen state governments filed amicus briefs in support of Montana’s ban on
TikTok, opposing a preliminary injunction against enforcement of the ban. TikTok, meanwhile,
is speaking again with the Biden administration in an attempt to resolve issues at the federal


https://storage.courtlistener.com/recap/gov.uscourts.cand.412679/gov.uscourts.cand.412679.42.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.397058/gov.uscourts.cand.397058.316.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.418305/gov.uscourts.cand.418305.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.396016/gov.uscourts.cand.396016.41.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.415223/gov.uscourts.cand.415223.13.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ilnd.419053/gov.uscourts.ilnd.419053.46.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.584927/gov.uscourts.nysd.584927.25.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.mtd.73494/gov.uscourts.mtd.73494.70.0.pdf
https://www.washingtonpost.com/technology/2023/09/15/tiktok-ban-us-negotiations/
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level; there are rumblings that a deal might give the federal government oversight of TikTok’s
U.S. content moderation, which, let’s face it, is a bad look when the NetChoice cases are going to
the Supreme Court — but more on that later. And as far as state universities banning TikTok on
their school networks, well, students are not fussed.

A Danish model has filed suit in D.N.J. against an MMA fighter who alleged harassed her online
in advance of a match with her fiancé, including sharing intimate images of the plaintiff.

Google settled a claim brought by California’s AG in California state court over the company’s
tracking of user locations, agreeing to pay $93 million.

A New Jersey state judge refused to recognize a journalism exception to the state’s new
“Daniel’s Law,” which imposes limitations of severely questionable constitutionality on the
dissemination of personal — but not necessarily private — information relating to certain
government officials. The court also refused to enjoin prosecution of a journalist under the law.

A new federal bill would ban “surveillance advertising” by tech companies, including the use of
personal data to target advertising and the targeting of ads based on race, gender, religion or
other “protected class” categories. Targeting ads based on location and contextual advertising
based on the content a user is viewing are, however, permitted.

Public comments from the FTC’s consumer protection chief indicate that the Commission will
be subjecting data brokers and their practices to greater scrutiny.

Speaking of data brokers, California’s legislature passed a bill, the “Delete Act,” which would
require the creation of a one-stop shop for requesting data brokers to delete your data. The bill is
similar to a measure pending before the U.S. Congress, but once again the states are not waiting
for the feds to get their act in gear (and that was before the House leadership imploded). The
California measure is now awaiting the governor’s signature.

Finally, Delaware has become the twelfth state to join the list of states with comprehensive data
privacy laws. The law covers a wide range of businesses but lacks a private right of action.

C. Children’s Privacy & Safety

So, stop me if you’ve heard this one before. A federal district court in Texas, in a detailed and
well-reasoned order, enjoined enforcement of a new Texas law imposing incredibly burdensome
obligations of highly doubtful validity under the First Amendment on a potentially vast number
of online services. Then, the Fifth Circuit, without explanation, stayed the injunction while an
appeal is pending, allowing the law to go into theoretical effect while generating chaos as a
practical matter.


https://www.techdirt.com/2023/09/21/what-state-action-doctrine-biden-administration-renews-push-for-deal-with-tiktok-where-us-government-would-oversee-content-moderation-on-tiktok/
https://www.theverge.com/2023/9/9/23864469/tiktok-college-campus-ban-students-vpn-data-instagram-reels
https://storage.courtlistener.com/recap/gov.uscourts.njd.529285/gov.uscourts.njd.529285.1.0_1.pdf
https://oag.ca.gov/system/files/attachments/press-docs/Google%20Proposed%20Order%20FINAL%20%283%29.pdf
https://oag.ca.gov/system/files/attachments/press-docs/Filed%20stamped%20Google%20Complaint.pdf
https://newjerseymonitor.com/wp-content/uploads/2023/09/CivilCaseJacket.pdf
https://www.nexttv.com/news/new-bill-attacks-big-tech-over-targeted-advertising
https://www.washingtonpost.com/politics/2023/09/21/ftc-consumer-protection-chief-puts-data-brokers-notice/
https://news.yahoo.com/california-lawmakers-pass-bill-easier-062535978.html
https://legiscan.com/DE/text/HB154/id/2807502
https://statescoop.com/delaware-consumer-data-privacy-law/
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If you thought, hey, that’s NetChoice v. Paxton, why is Jeff talking about that under “Children’s
Privacy & Safety,” your confusion is excusable. In fact, I’'m discussing Free Speech Coalition v.
Colmenero (apparently now Free Speech Coalition v. Paxton, now that Texas AG Ken “Teflon”
Paxton has escaped impeachment). The case, you might recall, involves a First Amendment
challenge to Texas’ law requiring that online websites containing a poorly defined quantum of
“adult” content verify their visitors’ ages and put up a prominent cigarette-style warning about
the alleged dangers of pornography. Yes, the Fifth Circuit is indeed at it again, staying the lower
court injunction without analysis, and yes, Fifth Circuit Judge Andy Oldham is once again
involved. At least this time they expedited the appeal, with both parties filing their briefs before
the end of the month and a hearing set for early October. (And as if that wasn’t enough, we’ve
got more Fifth Circuit follies under Content Moderation below.)

Enforcement of California’s controversial Age-Appropriate Design Code Act was enjoined by a
judge in N.D. Cal., who found that the law’s age restrictions did not directly serve the state’s
interest and that the law’s failure to define material harmful to minors rendered it inadequately
tailored.

In legislative news, the lead sponsor of the Kids Online Safety Act, Sen. Marsha Blackburn,
stated publicly that the bill would be used to “protect minor children from the transgender [sic] in
our culture.” Huh. Meanwhile, California’s legislature passed a law allowing any individual to
sue a social media company over any CSAM that they find on a platform — so long as the
platform “knowingly” aided and abetted that content. Techdirt’s Mike Masnick explains the

problems.

And, we’ve got a letter from the AGs of all fifty states and four territories begging Congress to
take action against Al-generated deepfake CSAM. Ugh, | just knew I’d be writing about this one
day. Before we go on and lest there be any confusion on this point, let me state right here that |
am categorically opposed to CSAM in all its forms, and | appreciate legislative attempts to
address this issue. Got it?

However, | would also be remiss as a First Amendment lawyer if I did not recognize that we’re
in a constitutionally gray area on this topic (even if it’s only slightly gray). The result in New
York v. Ferber was premised largely on the need to choke off child pornography in order to stop
the physical abuse of children involved in its creation and the perpetuation of the record of their
involvement in such abuse. That premise was reinforced in Ashcroft v. Free Speech Coalition in
2002, in which the Supreme Court distinguished Ferber to hold that “virtual child pornography”
not involving actual children could be protected by the First Amendment.

The AG’s letter addresses material outside of both boxes, with a focus on Al-generated material
created based in part on the images of real children but not involving direct physical abuse of
children. Even though it lies beyond the precise logic of Ferber, | have little doubt that the Court


https://storage.courtlistener.com/recap/gov.uscourts.ca5.215556/gov.uscourts.ca5.215556.66.1.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ca5.215556/gov.uscourts.ca5.215556.66.1.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ca5.215556/gov.uscourts.ca5.215556.74.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ca5.215556/gov.uscourts.ca5.215556.76.0_2.pdf
https://netchoice.org/wp-content/uploads/2023/09/NETCHOICE-v-BONTA-PRELIMINARY-INJUNCTION-GRANTED.pdf
https://www.erininthemorning.com/p/senator-admits-kids-online-safety?r=1k9id&utm_medium=ios&utm_campaign=post
https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtml?bill_id=202320240AB1394
https://www.techdirt.com/2023/09/25/with-basically-zero-press-coverage-at-all-california-assembly-passes-its-own-version-of-fosta/
https://www.techdirt.com/2023/09/25/with-basically-zero-press-coverage-at-all-california-assembly-passes-its-own-version-of-fosta/
https://techcrunch.com/2023/09/05/prosecutors-in-every-state-push-to-combat-ai-child-exploitation/
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would find a ban on CSAM deepfakes depicting real, identifiable children to be constitutionally
sound based on psychological harm to the child depicted (possibly with a detour through
defamation law to recognize the damage of the false representation). See U.S. v. Williams, 128
S.Ct. 1830, 1840-41 (2008) (distinguishing simulated sexual conduct involving real children
from the “virtual” material discussed in Ashcroft). What’s less clear is the constitutional status of
child pornography that seems real but depicts a non-existent child, created using an Al tool that
has non-CSAM images of real children in its training set. Ashcroft grappled with the question of
virtual child pornography that seems real but isn’t, but obviously not involving this technology; |
can see arguments either way on whether the initial presence of a non-CSAM photo in the
training set should alter the conclusion.

Ugh, ick, ick, ick, enough. I’ve done my duty by the First Amendment, now let’s move on.

By the way, if you’re following online child protection legislation (or, really, are reading this
article at all), you might want to check out the extensive outline that | prepared for the digital
media law sessions in Virginia -- particularly Section VI. Note that there’s an addendum with
late-breaking updates beginning at p. 83 of the PDF.

In other news, the National Telecommunications and Information Administration wants your
ideas about how to protect kids online, with a new request for public comment.

D. Rights of Publicity

The Ninth Circuit affirmed the denial of a people-search company’s anti-SLAPP motion in a
putative class action over its use of individuals' names and likenesses in advertising, holding that
the plaintiff adequately pleaded standing and that plaintiff's claims fell within the public interest
exemption to California's anti-SLAPP law. Two judges also called on the Ninth Circuit to
reevaluate circuit precedent on the appealability of denials of anti-SLAPP motions.

In a lawsuit in N.D. Cal. over the use of the names, images, and likenesses of student athletes,
the court certified a class of plaintiffs seeking injunctive relief but deferred on a class seeking
damages. In C.D. Cal., the developer of the “Reface” Al face-swapping tool lost on motions to
dismiss and to strike ROP claims brought by a reality TV celebrity, with the court holding that
the claims were neither preempted by copyright nor precluded by the First Amendment.

E. Biometrics

The developer of popular dating app Badoo failed to obtain dismissal of a BIPA lawsuit in N.D.
Il. over its alleged collection of users’ facial geometry data, with the court holding that questions
of personal jurisdiction over the defendant could not be resolved without discovery.


https://news.bloomberglaw.com/in-house-counsel/states-ready-to-reboot-california-style-kids-privacy-proposals
https://medialaw.org/wp-content/uploads/2023/10/Digital-Media.pdf
https://www.washingtonpost.com/technology/2023/09/28/ntia-public-comment-social-media-teens/
https://cdn.ca9.uscourts.gov/datastore/opinions/2023/09/21/22-35305.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.360907/gov.uscourts.cand.360907.323.0.pdf
https://s3.documentcloud.org/documents/23939979/kyland-young.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ilnd.410055/gov.uscourts.ilnd.410055.50.0.pdf
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F. Manipulated Media

Nothing to report in this section this month that hasn’t been covered elsewhere. I’'m wondering
whether we still need this as an independent section, but I’11 wait another couple of months
before making a final decision.

G. Hacking, Scraping & Data Breach

OpenAl has been sued again over how it collects data to train its Al-based tools, this time with
privacy and CFAA claims in N.D. Cal. relating to the scraping of website data.

In C.D. Cal., Hunter Biden has sued former Trump aide Garrett Ziegler and embattled current
Trump toady Rudy Giuliani for allegedly hacking or attempting to hack that laptop. Also in C.D.
Cal., we’ve recently learned that in August the FBI obtained judicial sign-off on a warrant
allowing it to remotely install software on privately-owned computers without notifying the
owners in an attempt to head off the spread of the malicious Qakbot botnet. While that’s
probably a good result, all told, one wonders whether they were planning to tell the people whose
computers they infiltrated.

MGM Resorts is facing two new lawsuits in D. Nev. over an extended cyberattack that
compromised consumer data. A law firm in San Diego is facing a similar lawsuit in California
state court over compromised client files.

H. Other Privacy Issues

The FCC is taking steps to restrict voice over internet protocol (VoIP) providers’ access to U.S.
telephone numbers, in the hope of stemming the use of VVolP technology by robocallers to spoof
phone numbers.

1. Intellectual Property
A Copyright

The Supreme Court granted cert in Warner Chappell Music, Inc. v. Nealy, to resolve the question
of whether, under the discovery accrual rule applied by the circuit courts and the Copyright Act's
statute of limitations for civil actions, a copyright plaintiff can recover damages for acts that
allegedly occurred more than three years before the filing of a lawsuit.

As expected when it agreed to a negotiated consent judgment below, the Internet Archive has
appealed to the Second Circuit from its loss before the district court in its fight with publishers
over its digital e-book lending program.


https://storage.courtlistener.com/recap/gov.uscourts.cand.417880/gov.uscourts.cand.417880.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cacd.898532/gov.uscourts.cacd.898532.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cacd.899829/gov.uscourts.cacd.899829.1.0_2.pdf
https://www.justice.gov/d9/2023-08/23mj4244_warrant_redacted.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nvd.164564/gov.uscourts.nvd.164564.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nvd.164565/gov.uscourts.nvd.164565.1.0.pdf
https://images.law.com/contrib/content/uploads/documents/403/93383/ca-sandiegocounty-85861_complaint.pdf
https://arstechnica.com/tech-policy/2023/09/fcc-closing-loophole-that-gave-robocallers-easy-access-to-us-phone-numbers/
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/22-1078.html
https://www.publishersweekly.com/pw/by-topic/digital/copyright/article/93153-internet-archive-files-appeal-in-copyright-infringement-case.html
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The Ninth Circuit affirmed a DMCA win for Pinterest in an infringement suit filed by a
photographer over images uploaded by a third-party user. Also in the Ninth Circuit, a coalition of
photographic and related organizations filed an amicus brief in support of rehearing en banc in
Hunley v. Instagram to reconsider circuit precedent endorsing the server test for embedded
content.

Public.Resource.Org racked up another win against an infringement claim based on its
publication of privately developed technical standards incorporated by reference into public
laws, this time with a ruling in the D.C. Circuit that the non-commercial dissemination of such
standards is fair use. Meanwhile, the D.C. Circuit denied rehearing en banc on a panel decision
ending a challenge to the Copyright Royalty Board’s most recent increase in royalty rates for
online broadcasters.

A coalition of well-known authors has filed a putative copyright class action against OpenAl in
N.D. Cal. alleging that the service infringed the plaintiffs’ rights by scraping their works to train
its Al tools. I have thoughts. As | understand it, these systems scan works for certain data
relating to the relationship between the words contained in the text, but do not make “copies” of
the works in the traditional sense. It’s more like a concordance of the words used with statistics
about how often each word is preceded by other particular words. That data linking words means
that it is conceivable that blocks of text from an original work might be able to be extracted from
the data set, if that were the only data considered by the Al in response to a prompt (and the
author’s writing is remarkably varied, allowing the creation of an unbroken chain of text with
each word linked to one and only one set of preceding words).

However, that data is blended with the data drawn from analyzing other works to assemble the
probability data that the Al relies upon. It’s kind of like when you read a news article — right
after you’ve read it, you might be able reconstruct the language of the article to a reasonable
degree of accuracy from memory, but after you’ve read twenty articles on the subject, you can
repeat information about the subject but your ability to reconstruct any particular article is
drastically reduced. Even if the data set drawn from a particular book might allow a partial
reconstruction, I’'m not sure that the blended data set can really be said to contain a copy of any
particular work. This complaint makes much of the fact that OpenAl’s tool can produce accurate
summaries of books, but thanks to the idea/expression dichotomy, that’s not copyright
infringement. It’s more akin to a “hot news” claim, but even if we’re going to revive that concept
it wouldn’t apply to works that were published in years past.

I’'m looking forward to seeing the technical issues hashed out in court, which will probably be a
pretty ugly process before the handful of technologically literate judges straighten things out.
And this is far from the only case raising these issues...Meta has filed a motion to dismiss a
lawsuit brought by another coalition of authors in N.D. Cal. over its Al tool LLaMa, in yet
another authors’ lawsuit in the same court plaintiffs have filed their opposition to a motion to



https://cdn.ca9.uscourts.gov/datastore/memoranda/2023/09/05/22-15804.pdf
https://medialaw.org/wp-content/uploads/2023/09/09.08.23hunley.pdf
https://www.cadc.uscourts.gov/internet/opinions.nsf/5A2E1191A4B2D49785258A28004F2532/$file/22-7063-2016393.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cadc.38242/gov.uscourts.cadc.38242.1208556283.0.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/byprrqnbqpe/OPENAI%20COPYRIGHT%20LAWSUIT%20complaint.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cand.415175/gov.uscourts.cand.415175.23.0.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/znpnzjlzwpl/META%20OPENAI%20SILVERMAN%20INFRINGEMENT%20authormtdresponse.pdf
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dismiss in another case against OpenAl, and the Authors Guild and a group of authors have filed
a separate lawsuit in S.D.N.Y. against OpenAl. Meanwhile, Microsoft and Getty are both
attempting to address these issues by offering indemnification for legal costs and damages from
infringement claims arising out of the (proper) use of their respective Al tools.

Model Chrissy Teigen was sued by a photographer in C.D. Cal. after posting the photog’s snap
of Katie Holmes to Instagram (with praise for Holmes’ couture). In a similar case, Paris Hilton
has apparently reached a settlement in the same court with a photographer after she posted a
photo of herself to Instagram; in a twist to the usual facts, Hilton actually had a license to use the
photo but it was allegedly limited to another context. Another case in C.D. Cal. involves not pics
of celebrities, but their houses — a judge granted summary judgment on infringement to a
photographer whose real estate photos found their way onto website Dirt.com without
permission, rejecting a fair use defense post-Warhol.

On a different issue, Riot Games succeeded in keeping an infringement claim against two Asian
companies in N.D. Cal., with a judge rejecting the defendants’ personal jurisdiction and forum
non conveniens arguments. Meanwhile, in S.D.N.Y ., a photographer’s copyright claim against
Agence France-Presse and Getty Images was dismissed for forum non conveniens subject to the
defendants’ agreement not to contest pursuit of these claims in Portugal.

A judge in D. Del. held that a dispute between Thomson Reuters and a competitor over the
latter’s alleged use of Westlaw headnotes to create legal memoranda (which in turn were used to
train an Al system) could for the most part not be resolved for either party on summary judgment
due to factual issues.

Oh, we have another photo case in W.D. Mo., brought by a photographer against a bunch of
news organizations for the inclusion of her photo in connection with an advertisement submitted
to the Super Bowl “Ad Meter,” which allows people to go online to rate Super Bowl TV ads. The
photographer claims that she never granted the right for her photo to be used in that context; a
judge denied summary judgment for the defendants on implied license and fair use theories
(again, considering Warhol), but trimmed out a DMCA claim over removal of copyright
management information as well as claims for disgorgement of profits and statutory damages.

Enforcement of a default judgment in D. Nev. against a man accused of infringing copyrights in
Bored Ape Yacht Club NFTs has been stayed to allow the defendant to challenge the default.

I’ve mentioned a few developments in S.D.N.Y. already, but let’s see what else going on there
... ah, two more photo cases! We have a mixed decision on a motion by Hearst and Yahoo to
dismiss a dispute over their use of a photo of singer Paul Simon’s home, allowing infringement
claims to proceed, dismissing DMCA/CMI claims with leave to amend, and striking plaintiffs’
claims for attorneys’ fees, costs, and statutory damages. We also have a settlement in a claim
against online cannabis dispensary locator Leafly brought by a photographer over the allegedly



https://fingfx.thomsonreuters.com/gfx/legaldocs/xmvjlbqbnvr/AUTHORS%20GUILD%20OPENAI%20LAWSUIT.pdf
https://arstechnica.com/information-technology/2023/09/microsoft-offers-legal-protection-for-ai-copyright-infringement-challenges/
https://www.theverge.com/2023/9/25/23884679/getty-ai-generative-image-platform-launch
https://storage.courtlistener.com/recap/gov.uscourts.cacd.897558/gov.uscourts.cacd.897558.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cacd.869263/gov.uscourts.cacd.869263.50.1.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cacd.844503/gov.uscourts.cacd.844503.104.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.cacd.841843/gov.uscourts.cacd.841843.94.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.583503/gov.uscourts.nysd.583503.23.0.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/zgvoraqlnpd/THOMSON%20REUTERS%20ROSS%20LAWSUIT%20sjruling.pdf
https://storage.courtlistener.com/recap/gov.uscourts.mowd.159232/gov.uscourts.mowd.159232.178.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nvd.160403/gov.uscourts.nvd.160403.37.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.581694/gov.uscourts.nysd.581694.38.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.602465/gov.uscourts.nysd.602465.20.0.pdf
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unauthorized use of his photo of Tupac Shakur. And a new lawsuit in S.D.N.Y. filed by
educational publishers asserts that a network of websites operating as a “shadow library” has
illegally distributed more than twenty thousand textbooks.

In another post-Warhol opinion, a judge in W.D. Pa. granted a motion to dismiss on the grounds
of fair use in an infringement case over the fleeting appearance of a tattoo in an episode of Tiger
King.

In W.D. Wash., the court denied software developer Bungie’s motion for summary judgment to
establish liability for copyright (and trademark) infringement by a seller of cheat codes for
Bungie’s “Destiny 2” video game, noting that Bungie had failed to present evidence that the
seller had actually copied Bungie’s code to create the cheats.

We have some news from the Copyright Office to report. The Office’s Review Board denied
registration for award-winning and Al-generated image “Théatre D’opéra Spatial,” holding that
the author’s refusal to disclaim Al-generated portions of the work rendered it unregistrable.
Query whether that makes sense when it might be very difficult to extract the human author’s
process in guiding an Al from the final output. The Copyright Office is still struggling with the
issue more generally, as reflected in testimony before the House Judiciary Subcommittee on
Courts, Intellectual Property, and the Internet this month. In other Copyright Office news, the
Office released a new interpretive rule requiring music streamers to pay late fees when royalty
estimates result in underpayments.

Other bits and pieces. In response to an inquiry from the USPTO (apparently part of a larger
inquiry into piracy that sweeps in patent and trademark issues), Google revealed that in 2022 it
pre-emptively blocked more than 40% of 680 million URLSs that were claimed to be infringing
before they were ever indexed by Google Search. An emergent movement seeks to preserve
cultural works against the vagaries of online services, in the wake of the removal from streaming
of popular content that has never been sold on physical media. And finally, there are reports that
copyright attorneys have been sending demand letters to the users of certain fonts from Adobe’s
font platform.

B. Trademark

The Fifth Circuit reversed a grant of judgment as a matter of law for the defendant in a trademark
dispute between real estate companies, holding that while inquiries to the wrong company were
less significant than lost sales, they could still be evidence of actual confusion.

The Ninth Circuit held that past activities in California building a company’s brand could subject
a trademark defendant to jurisdiction in the state, in a declaratory judgment action over the term
“Impossible.”


https://fingfx.thomsonreuters.com/gfx/legaldocs/gkvlxbmebvb/PUBLISHERS%20LIBGEN%20LAWSUIT%20complaint.pdf
https://storage.courtlistener.com/recap/gov.uscourts.pawd.291597/gov.uscourts.pawd.291597.32.0.pdf
https://torrentfreak.com/images/bungie-summary-judg.pdf
https://fingfx.thomsonreuters.com/gfx/legaldocs/byprrqkqxpe/AI%20COPYRIGHT%20REGISTRATION%20decision.pdf
https://arstechnica.com/tech-policy/2023/09/opinion-dont-exclude-ai-generated-art-from-copyright/
https://judiciary.house.gov/committee-activity/hearings/oversight-us-copyright-office
https://www.govinfo.gov/content/pkg/FR-2023-09-05/pdf/2023-18609.pdf
https://torrentfreak.com/google-preemptively-banned-hundreds-of-millions-of-pirate-urls-last-year-230903/
https://reason.com/2023/09/10/the-pirate-preservationists/
https://boingboing.net/2023/09/14/typeface-trolls-shaking-down-users-of-adobes-font-platform.html
https://www.ca5.uscourts.gov/opinions/pub/22/22-50405-CV0.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2023/09/12/21-16977.pdf

Page 10 MLRC Digital Review September 2023

Meta has been sued in N.D. Cal. by a company called Metabyte, in a dispute arising out of the
former’s name change. A law firm in Florida is dropping its lawsuit in M.D. Fla. against the
USPTO after the Office agreed to reconsider its application to register the hashtag “#LAW.”

A plaintiff in a SAD scheme case in N.D. Ill. discovered that it’s actually important to vet the
claims against all of the defendants you name, getting whacked with sanctions by the court for
factual and legal errors in its pleadings. For those of you not familiar with the SAD (“Schedule A
Defendants™) cases, the court describes them as follows:

These cases often proceed in rote fashion. Plaintiffs allege hundreds of defendants
are infringing their trademarks and selling counterfeit goods. Fearing overseas
defendants will abscond with ill-gotten gains if served with a lawsuit, plaintiffs
seek an ex parte temporary restraining order ... to freeze funds held by online
merchants, then follow up with a request for a preliminary injunction. Few
defendants appear in court, so plaintiffs move for default judgment and collect
what funds they can.

The approach works fine until one or more of the defendants listed in Schedule A actually show
up, explaining why your claims are frivolous as to them particularly.

A lawsuit in E.D. Mich. brought by a yoga instructor against the operators of Calm.com has
ended in a settlement. A lawsuit brought in D.N.J. by restaurant Medieval Times against an
employee union using the company’s name has been dismissed, with the court finding that the
plaintiff failed to plead a likelihood of confusion. A trademark dispute in S.D.N.Y. between
model Hailey Bieber and skin care company Rhode-NYC has apparently been settled. And in
N.D. Tex., a judge accepted a magistrate’s recommendation to deny summary judgment to the
defendant on a trademark infringement claim filed by a law firm over keyword advertising, but
to grant summary judgment on dilution and other claims.

In legislative news, the SHOP SAFE Act has been reintroduced in Congress. You might recall
this bill as the one that would overwrite Tiffany v. eBay and impose extensive hurdles for online
marketplaces to avoid liability for third-party sales of counterfeit merchandise.

Finally, the TTAB trimmed but did not deny outright a North Dakota information technology
company’s attempt to amend its opposition to an IBM trademark application to assert common
law rights in the disputed mark.

C. Patent

The sad fight over Federal Circuit Judge Pauline Newman'’s fitness to serve on the court
continues, with those seeking Newman’s removal opposing her attempt to obtain an injunction in
D.D.C. against the fitness proceeding, and the Judicial Council of the Federal Circuit suspending


https://storage.courtlistener.com/recap/gov.uscourts.cand.418526/gov.uscourts.cand.418526.1.0.pdf
https://www.reuters.com/legal/litigation/law-firm-morgan-morgan-convinces-uspto-revive-law-trademark-bid-2023-09-11/
https://storage.courtlistener.com/recap/gov.uscourts.ilnd.409127/gov.uscourts.ilnd.409127.122.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.mied.346678/gov.uscourts.mied.346678.78.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.njd.502918/gov.uscourts.njd.502918.47.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.nysd.581834/gov.uscourts.nysd.581834.103.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.txnd.321187/gov.uscourts.txnd.321187.209.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.txnd.321187/gov.uscourts.txnd.321187.173.0_1.pdf
https://blog.ericgoldman.org/archives/2023/09/shop-safe-act-reintroduced-because-some-congressmembers-really-want-to-kill-online-marketplaces.htm
https://blog.ericgoldman.org/archives/2021/09/the-shop-safe-act-is-a-terrible-bill-that-will-eliminate-online-marketplaces.htm
https://ttabvue.uspto.gov/ttabvue/v?pno=91273403&pty=OPP&eno=18
https://storage.courtlistener.com/recap/gov.uscourts.dcd.255210/gov.uscourts.dcd.255210.24.1.pdf
https://cafc.uscourts.gov/wp-content/uploads/JudicialMisconductOrders/September%2020,%202023%20Judicial%20Council%20Order.pdf
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Newman’s ability to hear new cases for one year (or until she complies with a requirement to
undergo medical evaluation).

In other Federal Circuit news, the Court of Appeals denied a petition by Charter
Communications to force dismissal of a rival’s patent suit for improper venue, and vacated a
PTAB ruling denying Netflix’s challenge to a patent for creating multimedia files.

Law 360 reports that during a hearing in a patent case against Netflix in N.D. Cal., the judge
enjoined a Finnish inventor from transferring assets to his Finnish company. Presumably, that’s
to secure assets that might be necessary to cover Netflix’s counterclaim in the case, though the
transcript is not currently available and the story is paywalled, so I’m doing the best | can —
here’s the CourtListener docket.

In D. Del., a judge flipped a $15 million jury verdict against Google over audio player patents,
finding that the evidence did not establish infringement. Also in D. Del., Dish has filed two new
lawsuits against competitors over streaming technology, Amazon scored a jury win in a case
accusing it of infringing multimedia patents, and Fox obtained dismissal of an infringement
claim over patents for methods of generating television schedules based on social media data and
other factors.

In N.D. Tex., the Dallas Cowboys are facing a patent lawsuit over their dedicated mobile app for
visitors to their stadium.

D. Trade Secrets/Misappropriation/Conversion

We’ve got a new lawsuit in California state court filed by Ye (formerly Kanye West) over a leak
of unreleased tracks and other material on X (formerly Twitter) and Instagram (still Instagram).
It’s not a copyright claim, as you might expect, but a contract claim for violation of non-
disclosure agreements. He also asserts that the “distinctive arrangement and unique elements” in
the leaked tracks constitute a trade secret, which, just, no.

Problem is, Ye doesn’t know who the defendants are — he’s just assuming they were people who
signed NDAs in the course of obtaining access to the tracks. That, to my mind, creates a bit of a
chicken-and-egg problem when it comes to convincing a judge to order the platforms to identify
the individuals involved (assuming his buddy Elon doesn’t simply leak that information to him).
Now, if Ye were alleging copyright infringement, there would be mechanisms for subpoenaing
this information, but apparently he isn’t. I wonder why not?


https://cafc.uscourts.gov/opinions-orders/23-136.ORDER.9-5-2023_2184816.pdf
https://cafc.uscourts.gov/opinions-orders/22-1138.OPINION.9-11-2023_2188240.pdf
https://www.law360.com/media/articles/1719821/netflix-cuts-the-cord-on-finnish-patent-foe-s-asset-transfer
https://www.courtlistener.com/docket/63145079/valjakka-v-netflix-inc/?filed_after=&filed_before=&entry_gte=&entry_lte=&order_by=desc#entry-181
https://storage.courtlistener.com/recap/gov.uscourts.ded.63885/gov.uscourts.ded.63885.884.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ded.83503/gov.uscourts.ded.83503.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ded.83506/gov.uscourts.ded.83506.1.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ded.66473/gov.uscourts.ded.66473.309.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ded.80878/gov.uscourts.ded.80878.36.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.txnd.381121/gov.uscourts.txnd.381121.1.0.pdf
https://www.billboard.com/business/legal/kanye-west-song-leaks-lawsuit-breach-of-contract-1235408272/
https://www.cnn.com/2023/07/30/business/kanye-west-twitter-account-elon-musk/index.html
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I11.  Platform Management
A. Section 230

A slow month in Section 230, I’'m afraid — we just have two decisions: one out of N.D. Cal.,
holding that 8 230 protects Meta’s decision to ban on the plaintiff’s advertising for their feature
film, and one out of Cal. App., holding that § 230 did not preclude claims that Facebook
unlawfully allowed users to discriminate against women and older users by allowing advertisers
to target audiences by age and gender and by weighting those factors heavily in its
recommendation engine.

B. Elections & Political Advertising

Nothing to report this month, but see Miscellaneous below for a case involving an, er, interesting
attempt to raise funds for a political campaign via Facebook.

C. Content Moderation

I’'m going to be talking about some developments in early October in this section, because things
were moving fast at the end of September and there’s no point in leaving you hanging.

So, as many people predicted, the Supreme Court granted cert in NetChoice v. Paxton and
Moody v. NetChoice, but only on the questions of whether the Texas and Florida laws’ content-
moderation restrictions comply with the First Amendment, and whether the laws’ individualized-
explanation requirements comply with the First Amendment.

As a slightly smaller number of people predicted, the Court specifically did not take up the
general transparency and reporting requirements of these laws or the general question of whether
the laws were motivated by viewpoint bias -- though I think the justices will be unable to avoid
the question of whether the laws themselves are viewpoint-neutral unless they do something
unexpected, like decide that the laws are preempted by Section 230. Subsequently and
consistently, the Court specifically denied cert in NetChoice v. Moody, a separate petition out of
the Eleventh Circuit specifically concerned with the transparency requirements of the Florida
law.

We have commentary from Daphne Keller and Mike Masnick on where the Court’s limited grant
of cert leaves the state of the law. | personally believe the compelled speech provisions of the
Texas and Florida statutes are deeply problematic and not supported by the Court’s First
Amendment jurisprudence, and that there is no sound analytical distinction between these
compulsions and, say, a law compelling a newspaper to explain its editorial decisions (with all of
the intrusion into the editorial process that an attempt to enforce such a law would entail).



https://storage.courtlistener.com/recap/gov.uscourts.cand.407082/gov.uscourts.cand.407082.32.0.pdf
https://cases.justia.com/california/court-of-appeal/2023-a164880.pdf?ts=1695330083
https://www.nytimes.com/2023/09/29/us/supreme-court-social-media-first-amendment.html
https://www.supremecourt.gov/orders/courtorders/100223zor_5368.pdf
https://threadreaderapp.com/thread/1707778727869071507.html
https://www.techdirt.com/2023/09/29/lets-go-supreme-court-grants-cert-to-hear-cases-about-social-media-moderation-laws-in-florida-texas/
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Speaking of constitutional problems with compelled explanations of enforcement of platform
terms of service, we have an amicus brief from TechFreedom and Eric Goldman supporting
Eugene Volokh at the Second Circuit in Volokh v. James. Prof. Volokh is defending a district
court injunction against enforcement of a New York law that compels a wide range of websites
to disclose information about their handling of “hateful conduct.”

We had a roller coaster ride at the Fifth Circuit this month in Missouri v. Biden. The Court of
Appeals issued its decision on appeal of the July 4 district court injunction, which as you’ll
remember stopped a wide range of federal employees from engaging in a wide range of
communications with social media platforms. The Court of Appeals affirmed in part and
reversed in part, limiting the parties to which the preliminary injunction applied to the White
House, the Surgeon General, the CDC, and the FBI, and vacating the injunction except as to
prohibition number six, which it modified to read as follows:

Defendants, and their employees and agents, shall take no actions, formal or
informal, directly or indirectly, to coerce or significantly encourage social-media
companies to remove, delete, suppress, or reduce, including through altering their
algorithms, posted social-media content containing protected free speech. That
includes, but is not limited to, compelling the platforms to act, such as by
intimating that some form of punishment will follow a failure to comply with any
request, or supervising, directing, or otherwise meaningfully controlling the
social-media companies’ decision-making processes.

So, really, not so bad and pretty straightforward, given that the remaining prohibition is mostly
just a restatement of the law where it stands. We had plenty of commentary on the decision
nevertheless.

The Fifth Circuit continued an administrative stay of the injunction for ten days to allow the
Biden administration time to apply to the Supreme Court for a further stay, which the
administration did and which Justice Alito granted through September 22. (He then extended the
stay through September 27.)

Then things got weird.

On September 25, with the Supreme Court’s stay still in place, the Fifth Circuit issued an order
apparently granting Missouri’s petition for rehearing in the case. Then, on September 26 and
without explanation, the court withdrew that order, “recalled its mandate,” directed the Biden
administration to respond to the petition for rehearing, and extended the stay of the July 4 district
court injunction through the resolution of the petition for rehearing. The Fifth Circuit later
announced that the order on the 25" was a “clerical error,” but with an active proceeding before
the Supreme Court, did the Fifth Circuit have the ability to “recall its mandate” and reclaim
jurisdiction over the case? Who knows?


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4584642
https://www.ca5.uscourts.gov/opinions/pub/23/23-30445-CV0.pdf
https://www.ca5.uscourts.gov/opinions/pub/23/23-30445-CV0.pdf
https://www.bloomberg.com/opinion/articles/2023-09-20/supreme-court-to-rule-soon-in-biden-s-social-media-dispute?leadSource=uverify%20wall
https://reason.com/volokh/2023/09/10/free-speech-social-media-firms-and-the-fifth-circuit/
https://www.techdirt.com/2023/09/11/5th-circuit-cleans-up-district-courts-silly-jawboning-ruling-about-the-biden-admin-trims-it-down-to-more-accurately-reflect-the-1st-amendment/
https://www.latimes.com/opinion/story/2023-09-12/fifth-circuit-appeals-internet-platforms-biden-administration-disinformation-speech
https://www.techdirt.com/2023/09/11/5th-circuit-v-5th-circuit-when-can-and-when-cant-the-government-coerce-content-moderation-decisions/
https://thehill.com/opinion/judiciary/4198285-missouri-v-biden-and-the-crossroads-of-politics-censorship-and-free-speech/
https://thehill.com/opinion/civil-rights/4199588-heres-how-to-stop-government-end-runs-around-the-first-amendment/
https://thehill.com/opinion/judiciary/4214044-theres-no-disinformation-exception-to-the-first-amendment/
https://www.supremecourt.gov/orders/courtorders/091423zr_6k47.pdf
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/23a243.html
https://storage.courtlistener.com/recap/gov.uscourts.ca5.214640/gov.uscourts.ca5.214640.252.2.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ca5.214640/gov.uscourts.ca5.214640.256.2.pdf
https://talkingpointsmemo.com/news/5th-circuit-withdraws-order-biden-social-media-clerk
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Not that it wound up mattering. September 27 came and went without any action from the
Supreme Court, rendering that brief jaunt upwards moot. Then on October 3, the Fifth Circuit
granted the petition for rehearing (again) and issued a revised opinion that added the
Cybersecurity and Infrastructure Security Agency to the list of federal entities to which the
revised district court injunction applies. (The Institute for Justice kindly prepared a redline
showing the differences between the original and amended opinions.) But if you’re looking for
an explanation of why the Court of Appeals changed its mind as to CISA, you’ll be disappointed.

Ugh. On the other hand, the Sixth Circuit had no problem affirming the dismissal of a jawboning
complaint against the Department of Health and Human Services arising out of alleged pressure
on Twitter.

The jury trial of five defendants in D. Ariz. for sex trafficking via the defunct Backpage.com has
begun, with striking testimony from the former CEO that certainly seems designed to throw his
co-defendants under the bus.

Another anti-vaxxer’s complaint over content removal has failed, this one in N.D. Cal. against
Google and YouTube. Also in N.D. Cal., Yelp has sued Ken Paxton seeking to block a Texas
state lawsuit that Paxton filed against Yelp over a notice that it attached to listings for crisis
pregnancy centers warning that they “typically provide limited medical services and may not
have licensed medical professionals onsite.”

X Corp. has sued California’s AG in E.D. Cal. seeking to block AB 587, the state law requiring
platforms to disclose whether they have policies about hate speech, racism, and other categories,
and if so how those are being enforced. You might recall that a prior challenge to this law, filed
by groups worried about their content being censored, was dismissed as asserting speculative
harms; X, as an entity directly regulated, is presumably in a better position to bring the
challenge. This -- like Volokh v. James in the Second Circuit, discussed above -- is a case that is
likely to be affected (if perhaps indirectly) by the Supreme Court’s decision not to take up the
compelled speech aspects of the NetChoice cases.

A group of news outlets accused of antitrust violations in W.D. La. in connection with their
participation in the “Trusted News Initiative,” a coalition of renowned news organizations
working together to fight misinformation and disinformation, have responded to an amicus brief
filed by the state of Louisiana opposing the news group’s motion to dismiss. If you think that
state governments seeking to cripple editorial decision-making by social media companies would
balk at making the same kinds of arguments with respect to traditional news organizations, check
out the news organizations’ filing. It explains how Louisiana has tried to blur this case with its
success in Missouri v. Biden to attack private news organizations as enemies of freedom of
speech, Miami Herald v. Tornillo and common sense be damned. The whole lawsuit would be
laughable if it were not so very, very dangerous.



https://thehill.com/opinion/judiciary/4228885-what-was-behind-the-fifth-circuits-sudden-reversal-on-social-media-censorship/
https://www.ca5.uscourts.gov/opinions/pub/23/23-30445-CV1.pdf
https://ij.org/wp-content/uploads/2023/10/CA5-Document.pdf
https://www.techdirt.com/2023/10/04/5th-circuit-continues-to-5th-circuit-issues-yet-another-version-of-its-injunction-this-time-including-cisa/
https://www.opn.ca6.uscourts.gov/opinions.pdf/23a0214p-06.pdf
https://www.courthousenews.com/they-were-prostitution-ads-ceo-testifies-in-backpage-trial/
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=3805&context=historical
https://cdn.pacermonitor.com/pdfserver/AYZ6SMA/182445591/Yelp_Inc_v_PAXTON_IN_HIS_OFFICIAL_CAPACITY__candce-23-04977__0001.0.pdf
https://www.texasattorneygeneral.gov/sites/default/files/images/executive-management/20230928154210386_755596_Yelp%20Original%20Petition%20AS%20FILED%20(1).pdf
https://cdn.arstechnica.net/wp-content/uploads/2023/09/X-Corp-v-Bonta-9-8-2023-Complaint.pdf
https://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=3804&context=historical
https://storage.courtlistener.com/recap/gov.uscourts.lawd.199799/gov.uscourts.lawd.199799.73.0.pdf
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A new civil complaint brought by the federal government in E.D.N.Y. accuses eBay of violations
of the Clean Air Act and the Toxic Substances Control Act for the site’s alleged facilitation of
the sale and distribution of toxic and polluting products. Hmm, will be interesting in whether we
see a § 230 defense here...

What else...ooh, this one sucks too. We have a decision from the D.C. Court of Appeals
compelling Facebook to turn over data to the D.C. government on how it has enforced its
COVID-19 misinformation policies, rejecting Facebook’s statutory and First Amendment
defenses. The demand is in connection with a District AG lawsuit alleging that Facebook
misrepresented its enforcement of policies against vaccine misinformation. Once again, we’re
looking at an attempt to force a social media site to explain and to justify its decision-making,
and this kind of burdensome investigation of the decision-making process is exactly what can be
expected should Texas, Florida, California, New York, or any other state be permitted to enforce
compliance with their transparency laws. None of this should be allowed under the First
Amendment, because whether you call them editorial standards or terms of service, these
representations are not commercial speech and should not be regulated as such. Never mind the
fact that requiring strict compliance with terms of service as stated would leave platforms
paralyzed in the face of the continuously emerging challenges posed by content moderation.

Meanwhile, Google is being sued in N.C. Super over a Google Maps error that allegedly sent a
man across a collapsed bridge to his death. Eek.

Finally, Stanford Law School’s Evelyn Douek has called out the Meta Oversight Board for
failing either to address the most difficult questions before it or to explain how to measure its
effectiveness.

D. Terms of Service & Other Contracts
Nothing to report this month.
IV.  Other Content Liability

A Defamation

The Seventh Circuit applied the single publication rule to the internet in affirming the dismissal
of a lawsuit brought by a police support organization against news outlets that reported on police
criticism of the organization’s mailings.

A judge in D.D.C. shut down a libel sideshow between lawyers in a sprawling fight over claims
of racial discrimination in a U.S. Navy fighter pilot training program; the judicial proceedings
privilege ended the spat over allegedly defamatory emails.


https://storage.courtlistener.com/recap/gov.uscourts.nyed.503575/gov.uscourts.nyed.503575.1.0.pdf
https://www.dccourts.gov/sites/default/files/2023-09/Meta%20Platforms%20v%20DC%2022-CV-239F.pdf
https://cdn.arstechnica.net/wp-content/uploads/2023/09/google-maps-lawsuit.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4565180
http://media.ca7.uscourts.gov/cgi-bin/OpinionsWeb/processWebInputExternal.pl?Submit=Display&Path=Y2023/D08-31/C:22-1639:J:Jackson-Akiwumi:aut:T:fnOp:N:3097617:S:0
https://storage.courtlistener.com/recap/gov.uscourts.dcd.248164/gov.uscourts.dcd.248164.15.0.pdf
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A lawyer filed a defamation suit in N.D. Fla. against a prolific social media influencer who
repeated allegedly false allegations arising out of the plaintiff’s divorce and custody dispute,
rallying his three million followers to harass the plaintiff, his former firm, and its clients.

In a case involving allegedly defamatory ChatGPT “hallucinations,” a judge in N.D. Ga. gave
OpenAl “one last chance” to establish the citizenship of the company in order to justify its
attempted removal of the case from state court. The question is more complicated than it might at
first appear, because OpenAl is an LLC, and therefore its citizenship depends on the citizenship
of its members. And indeed, at the start of October, OpenAl withdrew its notice of removal.

A social media influencer’s libel suit in M.D. Ga. against other online posters was dismissed
because some statements were either true or opinion, and as to the others she could not prove
actual malice as a limited-purpose public figure. More interesting was a sanctions order in the
case ordering three of the parties each to read a David Brooks column entitled "How Did
America Get So Mean?" and to write a 2,000 word paper about the column in response to their
ongoing online mudslinging during the case.

In E. Jean Carroll’s lawsuit against Donald Trump over allegedly defamatory statements in 2019,
Judge Lewis Kaplan of S.D.N.Y. ruled that Trump’s loss earlier this year in a separate
defamation lawsuit over a similar statement he made on social media in 2022 precluded him
from relitigating liability as to the 2019 statements. As a result, the trial on the 2019 statements
will be limited to damages. Trump sought a stay of the proceedings at the Second Circuit, which
the Court of Appeals denied although it expedited his appeal.

A pair of lawsuits filed against a YouTube celebrity in M.D. Tenn. allege that the plaintiffs were
defamed by defendant’s videos claiming that the drowning death of a California teen was a hoax
and/or that she was in fact a victim of sex trafficking.

So, I know that this case raised some eyebrows, but I’d like to give props to my friends at
Arizona State University for their vigorous defense of a defamation case filed by Stephen Richer,
the Recorder of Maricopa County, Arizona, in state court against Kari Lake for her statements
accusing him of sabotaging the 2022 general election. The clinic filed an anti-SLAPP motion
which focuses on Richer’s status as a state actor; under Arizona’s anti-SLAPP law, a suit filed by
a state actor with the specific purpose of suppressing speech is potentially subject to dismissal
regardless of its substantive merits. Regardless of how you feel about election denialism and
misinformation, it’s important that anti-SLAPP laws be vigorously invoked.

The Colorado Court of Appeals ruled that a Title IX proceeding is not a quasi-judicial
proceeding, meaning that emailed statements in connection with such a proceeding are not
subject to a defamation privilege.


https://storage.courtlistener.com/recap/gov.uscourts.flnd.480819/gov.uscourts.flnd.480819.1.0.pdf
https://www.courtlistener.com/docket/67617826/walters-v-openai-llc/?filed_after=&filed_before=&entry_gte=&entry_lte=&order_by=desc#minute-entry-365834483
https://storage.courtlistener.com/recap/gov.uscourts.gand.318259/gov.uscourts.gand.318259.33.0.pdf
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A Florida judge issued a warrant for the arrest of an extreme-right blogger for contempt of
discovery orders in a defamation lawsuit filed by a former candidate for state office.

In an interesting opinion, the Minnesota Supreme Court ruled that a #metoo Facebook post was
speech on a matter of public concern, requiring the plaintiff to prove actual malice to recover

presumed damages. However, the high court found that there were issues of material fact on the
elements of truth and actual malice, making summary judgment for the defendant inappropriate.

A Nebraska state judge ruled that tweets accusing a state senator of abusing her 13-year-old
transgender child were statements of opinion, and dismissed her lawsuit.

The Vermont Supreme Court held that a lower court should not only have granted news website
Vermont Digger’s motion to dismiss but also its anti-SLAPP motion to strike a defamation claim
from a man who accused the site of a hate crime for its coverage of his threats against the
Speaker of the Vermont House.

A judge in Virginia told the Chesterfield County Attorney’s Office that it had no business
representing a police sergeant in his defamation claim against a TikTok critic, and damn straight.

A bill that just passed in California, AB 933, would create a new defamation privilege for
communications regarding “an incident of sexual assault, harassment, or discrimination,”
requiring that plaintiffs prove malice and, if they lose, pay the defense’s legal bills and treble
damages caused by the lawsuit. It’s not clear from the text of the bill whether “malice” means
common law or constitutional malice. And oddly, the privilege “only appl[ies] to an individual
that has, or at any time had, a reasonable basis to file a complaint of sexual assault, harassment,
or discrimination, whether the complaint is, or was, filed or not” — which seems to allow the
defamation plaintiff to attack the #metoo claimant’s accusation on a fault standard less than
malice in order to obviate the need to prove malice. Unfortunate drafting there, | think.

More fortunate is New Jersey’s enactment of the Uniform Public Expression Protection Act.
Jersey has a new anti-SLAPP law! Taylor ham for everybody!

B. Commercial Speech

Okay, hard to tell whether this next case involves online speech (it deals with ads for dietary
supplements approximately 20 years ago, so maybe?), but it’s interesting, nevertheless. The
Eleventh Circuit held that although 8§ 13(b) of the FTC Act does not allow the FTC to seek
monetary relief, it can seek monetary penalties for contempt of injunctive relief obtained under
that section.

Two YouTube influencers and an NFL quarterback have reached settlements in S.D. Fla. over
their alleged roles in promoting the now-imploded FTX cryptocurrency exchange. A lawsuit in
N.D.N.Y. accuses online sports betting platforms of misleading consumers with deceptive
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promises of “risk-free bets.” In S.D.N.Y ., a judge authorized the transfer of more than $41.5
million for payment to investors harmed by Elon Musk’s tweets about taking Tesla private. In
the same court, a Twitter influencer’s motion to dismiss an SEC complaint over a pump-and-
dump stock manipulation scheme was denied. And in N.D. Ohio, the SEC sued a podcast host
who allegedly defrauded investors of millions in a real estate scam.

There are multiple developments out of W.D. Wash. this month. First, a judge granted summary
judgment for the plaintiff on the issue of falsity in a false advertising case relating to the manner
in which real estate website Zillow presented listings for homes sold by licensed real estate
agents who were not members of multiple-listing services. Second, Amazon obtained dismissal
of a lawsuit accusing the company of misleading Prime subscribers into obtaining an Audible
membership. Third, the FTC has expanded the defendant list in a lawsuit against Amazon for
allegedly tricking people into Prime memberships that are hard to cancel. And finally, Amazon
filed two lawsuits against social media influencers and third-party sellers for their roles in
promoting and selling counterfeit luxury fashion products on its site.

A Philadelphia-based influencer has agreed to a settlement in Pennsylvania state court over
claims by the state AG that various services she advertised were never provided.

In agency actions, the FTC’s chief administrative law judge issued an initial decision that the
provider of tax software TurboTax had deceptively advertised the software as free while failing
to conspicuously disclose the limitations and conditions on that offer. The SEC smacked an NFT
project involving well-known celebrities with a stipulated cease-and-desist order, calling the
NFTs an unregistered offering of crypto asset securities. In another case, the SEC fined a
magazine publisher and a cloud computing company over $550,000 each for paying the
publisher of an online investment newsletter to promote their securities.

C. Professional Speech

This next decision will come as a relief to First Amendment lawyers professionally but might
rankle them philosophically. Pennsylvania Rule of Professional Conduct 8.4(g) provides that it is
professional misconduct for a lawyer to, “in the practice of law, by words or conduct, knowingly
manifest bias or prejudice, or engage in harassment or discrimination, as those terms are defined
in applicable federal, state or local statutes or ordinances, including but not limited to bias,
prejudice, harassment or discrimination based upon” eleven protected grounds. A lawyer
challenged Rule 8.4(g) under the First Amendment, fearing discipline for referring to offensive
language and controversial topics in the course of his providing continuing legal education
presentations. The district court enjoined enforcement of the Rule, but the Third Circuit reversed,
holding that the attorney lacked standing to bring the suit because the Rule does not apply to
academic references to offensive language or topics in the CLE context. So, good news for those
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of us who by the nature of our profession routinely discuss offensive language in CLE settings,
but the underlying First Amendment question raised by Rule 8.4(g) is left open.

In a case alleging that the FDA’s COVID-era social media posts advising against human use of
ivermectin interfered with independent doctors” ability to advise their patients, the Fifth Circuit
held that the plaintiffs could use the Administrative Procedure Act to bypass sovereign immunity
and claim that providing medical advice to the public was beyond the FDA’s statutory authority.

In M.D.N.C., we have a two-tier professional speech issue, with the judge cautioning the
attorneys and their clients about their inflammatory language in a lawsuit in which the plaintiff is
a judge seeking to block a judicial conduct investigation triggered by her public comments to
legal news website Law360.

A California appellate panel held that a lawyer’s multiple emails, while “argumentative and self-
serving and entirely unnecessary ... and maybe also seriously annoying,” were still
constitutionally protected litigation activity that could not be considered as part of a pattern of
harassment warranting a restraining order.

Testimony was heard this month in the case of a Georgia probate judge whose social media posts
about "homeless-sexual™ men resulted in an ethics probe by the state’s Judicial Qualifications
Commission.

D. Threats, Harassment, and Incitement

The Second Circuit affirmed the conviction and 19-month sentence of a New York man who
took to social media to make death threats against members of Congress in the wake of the 2020
presidential election.

A grand jury in D. Mass. indicted four men who tracked, stalked, and harassed NHPR journalists
and their family members. The harassment allegedly stemmed from the victims’ reporting about
one of the defendants’ “close personal associates.” The digital aspect of this case stems from the

defendants’ use of the internet to locate their victims; that’s use of a “facility of interstate
commerce” in furtherance of the scheme, making this a federal crime.

A New Jersey appellate panel held that online efforts by an Orthodox Jewish woman to pressure
her husband into providing her with the get necessary for a religious divorce, and encouraging
others to do so, were protected by the First Amendment and could not support a restraining order
against her.
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V. Infrastructure
A. Accessibility, Disability & Discrimination

Nothing additional to report this month, but check out the California appellate decision under
Section 230, above.

B. Antitrust

Epic Games and Apple filed cross petitions to the Supreme Court this month from a Ninth
Circuit ruling in Epic’s lawsuit over Apple’s App Store and restrictions on payments outside of
that platform; Epic sought cert on a question regarding interpretation of the Sherman Act, while
Apple sought cert on the propriety of injunctive relief extending to non-parties in a single-
plaintiff lawsuit without a finding that such relief was necessary to redress the individual
plaintiff’s injuries.

Meanwhile, the Ninth Circuit stayed a pending appeal in a similar class action over Google’s
Play Store and sent the case back to the district court after the lower court indicated that it
believed decertification of the plaintiff class was appropriate. With certification on the chopping
block, Google was able to reach a tentative settlement with the consumer class and with state
AGs in a related case. However, Epic Games and Match Group are continuing to pursue their
own claims against Google, and the district court has postponed ruling on the settlement.

In N.D. Cal., an app developer who claimed that Google violated antitrust laws when it bounced
its app from the Play Store, allegedly leading to the developer’s bankruptcy, was dismissed with
leave to amend.

But the cases above aren’t why you’re reading this section, assuming that anyone is reading it at
all. The big story is the major antitrust trial against Google over its dominance of search, which
began in D.D.C. this month. (This article gives you a handy guide to the major players in the
trial.) In its opening statement, the government claimed that “[t]his case is about the future of the
internet, and whether Google’s search engine will ever face meaningful competition,” which is
an interesting allegation as Al technology threatens to upend the search market entirely, but
okay. Early testimony in the trial covered Google’s history of agreements to have its search
engine be the default on mobile devices, while another witness discussed how users of devices
where Google was not the default overwhelmingly switched over to Google. A key issue seems
to be whether Google’s default search status allowed it to collect data at a rate far outstripping
competitors, enabling it to refine its search engine and maintain its dominance.

Understanding what’s happening in the trial is somewhat hampered by the amount of
confidential information inherent in a case of this type, leading to disputes over closure of the
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proceedings. However, interested members of the public are doing their best to get out what
information they can.

Meanwhile, in nearby E.D. Va. in a different antitrust case over Google’s alleged dominance of
the online advertising market, the judge denied Google’s motion to exclude assistant AG
Jonathan Kanter from the proceedings based on his prior work for critics of Google and granted
the DOJ judgment on the pleadings on two of Google’s affirmative defenses alleging prosecutor
bias against Google.

While the Google trial in D.D.C. is the biggest news in this section, it’s rivaled by the Federal
Trade Commission’s new lawsuit in W.D. Wash. against Amazon. In this case, in which the FTC
is joined by seventeen state AGs, the government alleges anticompetitive conduct “in two
markets—the online superstore market that serves shoppers and the market for online
marketplace services purchased by sellers.” Vox has an explainer on the case. Incidentally, the
first thing that happened in the case was the assigned judge recusing himself sua sponte, which
doesn’t mean much, except to remind you that the case is taking place in Amazon’s backyard.

Speaking of the FTC, apparently it hasn’t given up on that whole Microsoft-Activision Blizzard
thing despite a judge in N.D. Cal. denying a preliminary injunction, and has ordered the matter
returned to internal adjudication.

C. Net Neutrality & Data Throttling

So, the Senate managed to confirm a fifth FCC commissioner this month, and you know what
that means — net neutrality is back on the table! Within a day of new Commissioner Anna Gomez
being sworn in, Chair Jessica Rosenworcel explained the plan for undoing the work of former
chair Ajit Pai and restoring net neutrality, which will involve reclassifying broadband as a Title

Il service.

D. Domain Name System
Nothing to report this month.
E. Taxation & Compelled Payments

The Georgia Supreme Court denied cert in Gwinnett County v. Netflix, in which local
governments had failed below in their attempt to compel video streaming services to pay
franchise fees.
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F. Wire & Wireless Deployment

Will those folks at the Fifth Circuit rule that an FCC program to fund services for low-income
individuals is unconstitutional? It’s not impossible, if the recent oral argument is anything to go

by.

| really try not to take shots at particular courts and judges (as opposed to particular rulings), but
as you’ll have seen, the Fifth is sorely trying my patience this issue. See, this is why we can’t
have nice things.

G. Artificial Intelligence & Machine Learning

So, I think I’m just going to give you headlines this month in this section, because if you really
want to get a feel for the flow on the topic, that’s a great way to do it. The one story | will call
out separately is this one from Arlington, Massachusetts, a sleepy suburb of Boston where yours
truly happens to have grown up. As much as | ever did grow up, that is. Apparently, a couple of
bright folks created a pretty dull but very useful Al news site for Menotomites. (I just made up
the demonym, but | have the right.)

e 2 Senators Propose Bipartisan Framework for A.l. Laws, New York Times

e Top GOP senator teams up with key Dem on ‘light-touch’ Al bill, Politico

e Will Hurd Releases A.l. Plan, a First in the Republican Presidential Field, New York
Times

e Artists Who Use Al In Their Work Ask Congress Not To Kill Al, Techdirt

e A Who’s Who of Silicon Valley Is Convening With Lawmakers on A.L., New York Times

e Bill Gates, Elon Musk and Mark Zuckerberg meeting in Washington to discuss future Al
regulations, CNN

e Private Al summit with senators, titans of tech garners controversy, Ars Technica

e States fill the Al legislation void left by Congress, Axios

e Gooqgle pledges $20 million for responsible Al fund, Axios

e TikTok debuts new tools and technology to label Al content, TechCrunch

e Gooqgle to require disclosure of Al use in political ads, Politico
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How Google taught Al to doubt itself, Platformer

OpenAl unveils DALL-E 3, allows artists to opt out of training, TechCrunch

Several international news and publisher associations endorse Global Principles on Al,
News/Media Alliance

News Corp in negotiations with Al companies over content usage, CEO says, Reuters

Al may be news reporting’s future. So far, it’s been an embarrassment., Washington Post

Microsoft Publishes Garbled Al Article Calling Tragically Deceased NBA Player
"Useless", Futurism

Can you melt eggs? Quora’s Al says “ves.” and Google is sharing the result, Ars
Technica

Al can now generate CD-quality music from text, and it’s only getting better, Ars
Technica

Ghostwriter Song Using A.l. Drake & The Weeknd Will Not Be Grammy Eligible As
Awards Honcho Backtracks, Deadline

Meet Noonoouri, The Al Pop Star That Just Signed With Warner Music, Ubergizmo

Spotify will not ban Al-made music, says boss, BBC News

Amazon restricts authors from self-publishing more than three books a day after Al
concerns, The Guardian

Major websites are blocking Al crawlers from accessing their content, Axios

Is Your Website Being Used for Al? Can You Stop it?, South Carolina Press Association

Your website can now opt out of training Google’s Bard and future Als, TechCrunch

Tubi Partners With ChatGPT for New Al-Powered Film and TV Recommendations,
Hollywood Reporter

This new Al video tool clones your voice in 7 languages — and it's blowing up, Tom's
Guide

Your Al personal assistant is almost here — assuming you actually want it, Vox
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e The Secret Ingredient of ChatGPT Is Human Advice, New York Times

e ChatGPT update enables its Al to “see, hear, and speak. according to OpenAl, Ars
Technica

e Al Tech Is Now Mainstream. What Could Go Wrong?, Hollywood Reporter

e Al image generators have a moderation problem, Rest of World

H. Blockchain, Cryptocurrency, & NFTs

Nothing separate to report this month, but we had some NFT cases up in Intellectual Property
and Commercial Speech.

VI.  Government Activity
A. Data Surveillance, Collection, Demands, and Seizures

In a First and Fourth Amendment challenge to the seizure of Mike Lindell’s phone in aid of an
FBI investigation connected to the 2020 presidential election, the Eighth Circuit held that
granting a preliminary injunction directing the return of his phone would provide Lindell with
the ultimate relief he sought, but remanded for a determination of whether the FBI had possessed
the phone for long enough.

In connection with the DOJ’s attempt to gain access to Donald Trump’s social media data from
X Corp., the Electronic Frontier Foundation proffered an amicus brief to the D.C. Circuit in
support of rehearing on the constitutionality of the gag order preventing X Corp. from informing
Trump about the demand, a press coalition sought access to sealed records in the appeal, X Corp.
filed a memorandum in D.D.C. largely supporting the press’s application for access in that
forum, and the D.C. Circuit unsealed large sections of the appellate record.

Meanwhile, the D.C. Circuit ruled that a district judge had failed to adequately consider whether
certain communications on Rep. Scott Perry’s cell phone were privileged under the Speech and
Debate Clause before granting a warrant for the DOJ to search the device as part of its
investigation into those alleging fraud in the 2020 election.

A judge in M.D. Fla. denied a Tampa freelance journalist’s motion to compel the return of items
seized from him by the FBI in connection with an investigation of the journalist for alleged
cybercrimes.

Records from Department of Homeland Security immigration agencies reveal a pattern of
encouragement of officers to surveil social media activity and to use fake profiles in the course
of their investigations. That said, Customs & Border Protection swears that it will stop relying on


https://www.nytimes.com/2023/09/25/technology/chatgpt-rlhf-human-tutors.html
https://arstechnica.com/information-technology/2023/09/chatgpt-goes-multimodal-with-image-recognition-and-speech-synthesis/
https://medialaw.us11.list-manage.com/track/click?u=1b4e15fd36cd88c67c45c2dc5&id=1bf64b6f73&e=d92550df75
https://restofworld.org/2023/3-minutes-with-kyle-walters-logically/
http://media.ca8.uscourts.gov/opndir/23/09/223510P.pdf
https://www.eff.org/document/motion-rehearing-en-banc-x-doj-trump
https://medialaw.org/wp-content/uploads/2023/09/09.07.23mediacoalition.pdf
https://medialaw.org/wp-content/uploads/2023/09/09.07.23twitterbrief.pdf
https://medialaw.org/wp-content/uploads/2023/09/09.15.23sealedcase.pdf
https://www.cadc.uscourts.gov/internet/opinions.nsf/0/53FDEC7E544D232E85258A29005F24EC/$file/23-3001-2016705.pdf
https://thedesk.net/wp-content/uploads/2023/09/2023-09-22-Order-on-Burke-Motion.pdf
https://www.theguardian.com/us-news/2023/sep/05/us-immigration-homeland-security-social-media-fake-profiles
https://www.404media.co/customs-and-border-protection-stop-buying-location-data/
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data brokers for smartphone location data, though that not might be particularly comforting given
an ongoing pattern of smartphone searches at airports.

Oh, and now the CIA is apparently in an Al-powered surveillance arms race with China. What
could possibly go wrong?

B. Encryption
Nothing to report this month.
C. Biometric Tracking

A GAO report reveals that various federal agencies are still using Clearview AI’s facial
recognition software, including FBI agents who use the tool without recommended training.

D. Domain Seizure
Nothing to report this month.
E. Social Media Blocking

The Eighth Circuit heard oral argument this month on a St. Louis alderman’s appeal of an award
against her office due to her predecessor’s blocking of a constituent on Twitter; the current
officeholder argues that her predecessor’s Twitter account was opened in his private capacity.

Meanwhile, the Eleventh Circuit affirmed the denial of a former Georgia state representative’s
attempt to overturn a default judgment over a Facebook blocking dispute, agreeing with the
lower court that the rep’s explanations for his failure to respond to the suit were not credible.

F. Prior Restraint
Nothing to report this month.
G. Online Access to Government Information

The Judicial Conference of the United States adopted a new policy this month that permits
“judges presiding over civil and bankruptcy cases to provide the public live audio access to non-
trial proceedings that do not involve witness testimony.” So, maybe less than we had during the
pandemic, but still more than we had in the before-time, the long-long-ago. Meanwhile, the
Reporters Committee for Freedom of the Press led a coalition of media outlets in encouraging
the Supreme Court to make its COVID-era practice of live audio feeds for oral arguments
permanent.


https://techcrunch.com/2023/09/27/sam-curry-chilling-effect-phone-search-airport/
https://www.bloomberg.com/news/articles/2023-09-26/cia-builds-its-own-artificial-intelligence-tool-in-rivalry-with-china?leadSource=uverify%20wall
https://www.techdirt.com/2023/09/28/oversight-report-finds-several-federal-agencies-are-still-using-clearviews-facial-recognition-tech/
https://www.courthousenews.com/st-louis-alderman-president-fights-to-dodge-award-over-twitter-block/
https://media.ca11.uscourts.gov/opinions/unpub/files/202310839.pdf
https://www.uscourts.gov/news/2023/09/12/judicial-conference-revises-policy-expand-remote-audio-access-over-its-pre-covid
https://www.rcfp.org/wp-content/uploads/2023/09/2023-09-13-Supreme-Court-audio-letter.pdf
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As of September 30, FOlAonline.gov, the central portal used by dozens of federal agencies for
receiving Freedom of Information Act requests, will wind up its operations. You’ll need to figure
out how to approach each agency separately thereafter. Bummer.

I could have put this one under defamation, but it feels like it belongs here. A fellow upset at
various online legal websites over the sites’ reporting on his lawsuit against the IRS, and at
Google for indexing those stories in its search engine, sued for libel in an attempt to obtain an
injunction forcing the removal of that information from the internet. Turns out you need to plead
falsity to win a defamation claim, noted the Court of Appeals of Ohio, which affirmed dismissal
of the case.

Finally, Pennsylvania has shut down a publicly accessible and searchable database of emails for
Commonwealth officials, citing cybersecurity risks. | mean, yeah, probably, but doesn’t this feel
like the world just became a slightly sadder place?

VIl. Global

A. International

e The International Criminal Court Will Now Prosecute Cyberwar Crimes, Wired

B. Europe

e EU General Court Rejects Valve's Appeal Against EU Antitrust Decision, Reuters

o Judgment: Valve Corp. v. European Commission

e Amazon wins interim stay on delivering a public ads archive in early challenge to EU’s
Digital Services Act, TechCrunch

o Order: Amazon Services Europe v. European Commission

e Google launches last-ditch effort to overturn $2.6 billion EU antitrust fine, Reuters

e X (formerly Twitter) is worst for disinformation, per EU analysis, TechCrunch

o EU warns Elon Musk after Twitter found to have highest rate of disinformation,
The Guardian

e EU confirms six (mostly US) tech giants are subject to Digital Markets Act, TechCrunch

o “We’re not ‘gatekeepers,”” Apple and Microsoft tell European Union, Ars
Technica



https://www.muckrock.com/news/archives/2023/sep/26/foiaonline-shutting-down/
https://www.supremecourt.ohio.gov/rod/docs/pdf/8/2023/2023-Ohio-3357.pdf
https://www.wired.com/story/icc-cyberwar-crimes/
https://www.usnews.com/news/technology/articles/2023-09-27/eu-general-court-rejects-valves-appeal-against-eu-antitrust-decision
https://curia.europa.eu/juris/document/document.jsf?text=&docid=277867&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1991294
https://techcrunch.com/2023/09/28/amazon-dsa-interim-measures/
https://techcrunch.com/2023/09/28/amazon-dsa-interim-measures/
https://curia.europa.eu/juris/document/document.jsf?text=&docid=277901&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=2165460
https://uk.investing.com/news/stock-market-news/google-in-last-ditch-effort-to-overturn-26-billion-eu-antitrust-fine-3159334
https://techcrunch.com/2023/09/26/x-failing-eu-disinformation/
https://www.theguardian.com/technology/2023/sep/26/eu-warns-elon-musk-that-twitter-x-must-comply-with-fake-news-laws
https://techcrunch.com/2023/09/06/dma-gatekeepers-named/
https://arstechnica.com/tech-policy/2023/09/were-not-gatekeepers-apple-and-microsoft-tell-european-union/
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o Meta to deprecate Facebook News in the UK, Germany and France, TechCrunch

o TikTok starts shifting European data to its first local data center; full migration
expected by Q4 2024, TechCrunch

o WhatsApp has reluctantly started work on cross-platform messaging due to EU
regulation, TechCrunch

e As EU Commission Moves Forward With ‘Chat Control’ Proposal, EU Nations Continue
To Push Back, Techdirt

e From chargers to children's data: how the EU reined in big tech, AFP

e FEU to let ‘responsible’ Al startups train models on its supercomputers, TechCrunch

o OpenAl to open its first EU office as it readies for requlatory hurdles,
TechCrunch

o Deepfake election risks trigger EU call for more generative Al safequards,
TechCrunch

e Council Of Europe Says Most Use Of NSO’s Pegasus Spyware Is Probably lllegal,
Techdirt

o MEPs likely to push back on plans to allow spying on journalists, The Guardian

e EU Study: Online Piracy Rebounds, but Not Due to COVID-19, TorrentFreak

C. Southeast Asia

e Southeast Asia: Why is free speech not a priority?, Deutsche Welle

D. Australia

e MP’s defamation suit against Latham could make legal history, The Age

e Australia to require Al-made child abuse material be removed from search results,
Reuters

e Australia tells dating apps to improve safety standards to protect users from sexual
violence, Associated Press

e AEC struggles to get Twitter to remove posts that ‘incite violence’ and spread
‘disinformation’ ahead of voice, The Guardian



https://techcrunch.com/2023/09/05/meta-to-deprecate-facebook-news-in-the-u-k-germany-and-france/
https://techcrunch.com/2023/09/05/tiktok-europe-data-center/
https://techcrunch.com/2023/09/05/tiktok-europe-data-center/
https://techcrunch.com/2023/09/11/whatsapp-has-started-work-on-cross-platform-messaging-due-to-eu-regulation/
https://techcrunch.com/2023/09/11/whatsapp-has-started-work-on-cross-platform-messaging-due-to-eu-regulation/
https://www.techdirt.com/2023/09/07/as-eu-commission-moves-forward-with-chat-control-proposal-eu-nations-continue-to-push-back/
https://www.techdirt.com/2023/09/07/as-eu-commission-moves-forward-with-chat-control-proposal-eu-nations-continue-to-push-back/
https://www.yahoo.com/?err=404&err_url=https%3a%2f%2fnews.yahoo.com%2fchargers-childrens-data-eu-reined-124211180.html
https://techcrunch.com/2023/09/13/eu-supercomputers-for-ai/
https://techcrunch.com/2023/09/14/openai-dublin-eu-regulation/
https://techcrunch.com/2023/09/26/generative-ai-disinformation-risks/
https://www.techdirt.com/2023/09/20/council-of-europe-says-most-use-of-nsos-pegasus-spyware-is-probably-illegal/
https://amp.theguardian.com/world/2023/sep/27/mep-spying-journalists-press-freedom-spyware-european-parliament
https://torrentfreak.com/eu-study-online-piracy-rebounds-but-not-due-to-covid-19-230921/
https://www.dw.com/en/southeast-asia-why-is-free-speech-not-a-priority/a-66981336
https://amp.theage.com.au/national/nsw/mp-s-defamation-suit-against-latham-could-make-legal-history-20230810-p5dvjx.html
https://www.reuters.com/technology/australia-require-ai-made-child-abuse-material-be-removed-search-results-2023-09-08/
https://apnews.com/article/australia-dating-apps-sexual-violence-2d64e40d09551e18ce7cf1c2d16a9989
https://apnews.com/article/australia-dating-apps-sexual-violence-2d64e40d09551e18ce7cf1c2d16a9989
https://www.theguardian.com/australia-news/2023/sep/21/aec-twitter-x-struggles-posts-violence-disinformation-removal
https://www.theguardian.com/australia-news/2023/sep/21/aec-twitter-x-struggles-posts-violence-disinformation-removal
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e Federal Court grants injunctions against online piracy requested by Foxtel and Disney,
ABC

E. Canada

e Online News Act could see Google, Meta pay combined $230 million to Canadian media,
CTV News

o Australia resolved its news standoff with Meta. Could Canada?, Globe and Mail

o Canadian Media Needs Facebook More Than Facebook Needs Canadian Media,
Techdirt

e Federal Court of Appeal ruling opens door for Canadians to have ‘right to be forgotten’
on Google, Globe and Mail

e Another Day, Another SLAPP Threat From A ‘Wellness’ Influencer Against Someone
Reviewing Their ‘Masterclass’, Techdirt

e Thousands could be on the hook for allegedly sharing Ryan Reynolds movie, CBC

e Man charged with defaming sex assault victim, Ottawa Citizen

F. China

e China suspected of using Al on social media to sway US voters, Microsoft says, Reuters

e China Uses ‘Deceptive” Methods to Sow Disinformation, U.S. Says, New York Times

e China Bans iPhone Use for Government Officials at Work, Wall Street Journal

e How China gets free intel on tech companies’ vulnerabilities, Ars Technica

e Chinese artists boycott big social media platform over Al-generated images, CNN

G. France

e French watchdog temporarily halts iPhone 12 sales over radiation levels, TechCrunch

H. Germany

e German court sides with Louboutin in latest platform liability lawsuit, Fashion Law

e Netflix infringes Broadcom video patent, says Munich court, eeNews



https://amp.abc.net.au/article/102917554
https://www.ctvnews.ca/canada/canada-says-its-addressing-google-facebook-concerns-over-online-news-law-1.6544576
https://www.theglobeandmail.com/podcasts/the-decibel/article-australia-resolved-its-news-standoff-with-meta-could-canada/
https://www.techdirt.com/2023/09/14/latest-data-canadian-media-needs-facebook-more-than-facebook-needs-canadian-media/
https://www.theglobeandmail.com/canada/article-federal-court-of-appeal-opens-door-to-the-right-to-be-forgotten-in-a/
https://www.theglobeandmail.com/canada/article-federal-court-of-appeal-opens-door-to-the-right-to-be-forgotten-in-a/
https://www.techdirt.com/2023/09/11/another-day-another-slapp-threat-from-a-wellness-influencer-against-someone-reviewing-their-masterclass/
https://www.techdirt.com/2023/09/11/another-day-another-slapp-threat-from-a-wellness-influencer-against-someone-reviewing-their-masterclass/
https://www.cbc.ca/news/canada/windsor/hitman-wife-bodyguard-court-actions-file-sharing-1.6965580
https://ottawacitizen.com/news/man-charged-with-defaming-sex-assault-victim/wcm/3846fe8e-2832-4aaf-83a5-8c3984c7ab47/amp/
https://www.reuters.com/world/china-may-be-behind-social-media-accounts-seeking-sway-us-voters-microsoft-says-2023-09-07/
https://www.nytimes.com/2023/09/28/technology/china-disinformation-us-state-department.html
https://www.wsj.com/world/china/china-bans-iphone-use-for-government-officials-at-work-635fe2f8
https://arstechnica.com/security/2023/09/how-china-gets-free-intel-on-tech-companies-vulnerabilities/
https://www.cnn.com/2023/09/28/tech/chinese-artists-boycott-ai-generator-intl-hnk/index.html
https://techcrunch.com/2023/09/13/french-watchdog-temporarily-halts-iphone-12-sales-over-radiation-levels/
https://www.thefashionlaw.com/german-court-sides-with-louboutin-in-latest-platform-liability-lawsuit/
https://www.eenewseurope.com/en/netflix-infringes-broadcom-video-patent-says-munich-court/

September 2023 MLRC Digital Review

Page 29

Under Musk, Twitter is handing over more data to investigators, Washington Post

l. India

India calls X a 'habitual non-compliant platform' in latest court tussle, Reuters

o X Corp (Twitter) case: Karnataka High Court suggests that government bring in

minimum age for using social media, Bar and Bench

Telecom companies in India want tech firms to pay for network usage, TechCrunch

India gov’t to propose setting up a separate body for vast data management, draft bill
shows, TechCrunch

J. Indonesia

Indonesia Bans Goods Transactions on Social Media Platforms, VOA

Social media star jailed for two years for eating pork in viral Bali video, New Zealand
Herald

K. Ireland

TikTok hit with €345M fine for violating children’s privacy, Politico

TikTok discovers ‘covert influence operation’ targeting Ireland, Irish Times

Major Big Tech privacy watchdog in EU set to get two more commissioners soon,
TechCrunch

L. Japan

Google, X Among Six Search, Social Media Operators Subject to Japan’s New
Government Regulations to Protect Personal Data, Japan News

Streamer In Japan Gets 2 Years Jail Time For Uploading Let’s Plays, Anime Spoilers,
Techdirt

M. Kuwait

Jail 'for an opinion': fears grow for media freedom, AFP



https://www.washingtonpost.com/technology/2023/09/16/x-elon-musk-german-prosecutors-hate-speech/
https://finance.yahoo.com/news/india-calls-x-habitual-non-124349845.html
https://www.barandbench.com/news/x-corp-twitter-case-karnataka-high-court-minimum-age-use-social-media
https://www.barandbench.com/news/x-corp-twitter-case-karnataka-high-court-minimum-age-use-social-media
https://techcrunch.com/2023/09/04/telecom-operators-in-india-want-tech-companies-to-pay-for-network-usage/
https://techcrunch.com/2023/09/28/india-national-data-management-office/
https://techcrunch.com/2023/09/28/india-national-data-management-office/
https://www.voanews.com/a/indonesia-bans-goods-transactions-on-social-media-platforms/7286766.html
https://www.nzherald.co.nz/travel/social-media-star-jailed-for-two-years-for-eating-pork-in-viral-bali-video/YXDO3OYEOJF4ZL7J6GN7NCQIUM/
https://www.politico.eu/article/tiktok-fine-social-media-china-violate-children-privacy/
https://www.irishtimes.com/technology/2023/09/28/tiktok-discovers-covert-influence-operation-targeting-ireland/
https://techcrunch.com/2023/09/28/dpc-commissioner-job-ad/
https://japannews.yomiuri.co.jp/politics/politics-government/20230920-137811/
https://japannews.yomiuri.co.jp/politics/politics-government/20230920-137811/
https://www.techdirt.com/2023/09/08/streamer-in-japan-gets-2-years-jail-time-for-uploading-lets-plays-anime-spoilers/
https://www.france24.com/en/live-news/20230911-jail-for-an-opinion-fears-grow-for-kuwait-media-freedom
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N. Malaysia

Malaysia mulls rules for Google, Meta to pay news outlets for content, Channel News
Asia

0. Mexico

A new station in Mexico City is making radio for social media — and filling local news
gaps, Nieman Lab

P. Myanmar

Myanmar journalist gets a 20-year sentence for reporting on cyclone's aftermath, news
site says, Associated Press

Q. Netherlands

Google’s adtech targeted by Dutch class-action style privacy damages suit, TechCrunch

X Corp faces Dutch privacy class action over MoPub data trading, TechCrunch

R. Norway

Meta denied injunction against Norway’s ban order on its surveillance ads, TechCrunch

o Norway seeks to extend ban on Meta’s consentless tracking ads across the EU,
TechCrunch

S. Philippines

Nobel-winning Philippine journalist Maria Ressa is acquitted in tax evasion case,
Associated Press

T. Poland

Poland opens privacy probe of ChatGPT following GDPR complaint, TechCrunch

Polish Senate says use of government spyware is illegal in the country, TechCrunch

Agnieszka Holland Files Defamation Suit Against Polish Justice Minister for “Nazi
Propaganda” Comments, Hollywood Reporter



https://www.channelnewsasia.com/asia/malaysia-mulls-rules-google-meta-pay-news-outlets-content-3746971
https://www.niemanlab.org/2023/09/a-new-station-in-mexico-city-is-making-radio-for-social-media-and-filling-local-news-gaps/
https://www.niemanlab.org/2023/09/a-new-station-in-mexico-city-is-making-radio-for-social-media-and-filling-local-news-gaps/
https://abcnews.go.com/amp/International/wireStory/myanmar-journalist-gets-20-year-sentence-reporting-cyclones-102961338
https://abcnews.go.com/amp/International/wireStory/myanmar-journalist-gets-20-year-sentence-reporting-cyclones-102961338
https://techcrunch.com/2023/09/12/google-dutch-adtech-privacy-damages-suit/
https://techcrunch.com/2023/09/13/mopub-privacy-class-action/
https://techcrunch.com/2023/09/06/meta-surveillance-ads-injunction-fail/
https://techcrunch.com/2023/09/28/norway-meta-ads-edpb-referral/
https://www.npr.org/2023/09/12/1198878729/nobel-winning-philippine-journalist-maria-ressa-is-acquitted-in-tax-evasion-case
https://techcrunch.com/2023/09/21/poland-chatgpt-gdpr-complaint-probe/
https://techcrunch.com/2023/09/08/polish-senate-says-use-of-government-spyware-is-illegal-in-the-country/
https://www.hollywoodreporter.com/movies/movie-news/agnieszka-holland-defamation-suit-polish-justice-minister-ziobro-nazi-comment-1235600597/amp/
https://www.hollywoodreporter.com/movies/movie-news/agnieszka-holland-defamation-suit-polish-justice-minister-ziobro-nazi-comment-1235600597/amp/
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u. Russia

e Russian journalist hacked with Pegasus, Washington Post

V. South Africa

e South Africa launches major investigation into Google, Facebook, TikTok and ChatGPT,
Business Tech

W. South Korea

e Netflix Settles Dispute With South Korean ISP That Demanded Extra Money Just
Because ‘Squid Game’ Was Popular, Techdirt

X. Spain

e Google News in Spain: the legacy of its shutdown and the impact of its reopening, The
Fix

Y. Ukraine

e ‘How am [ in this war?’: New Musk biography offers fresh details about the billionaire’s
Ukraine dilemma, CNN

Z. United Kingdom

e Britain Passes Sweeping New Online Safety Law, New York Times

o UK Government ‘Concession’ On Breaking End-to-End Encryption In The
Online Safety Act (Just Passed) Turns Out Not To Be One, Techdirt

o Meta targeted for fresh UK gov’t warning against E2E encryption for Messenger,
Instagram, TechCrunch

o After Passing Online Safety Bill, UK Government Gets Back To Harassing Meta
About Its End-To-End Encryption, Techdirt

o Meredith Whittaker reaffirms that Signal would leave UK if forced by privacy
bill, TechCrunch

o Online animal cruelty activity to be removed from social media platforms, Gov.uk

o Russell Brand’s ‘free speech’ platform may be forced offline, The Times



https://www.washingtonpost.com/politics/2023/09/13/first-russian-journalist-hacked-with-pegasus/
https://businesstech.co.za/news/internet/718740/south-africa-launches-major-investigation-into-google-facebook-tiktok-and-chatgpt/
https://www.techdirt.com/2023/09/22/netflix-settles-dispute-with-south-korean-isp-that-demanded-extra-money-just-because-squid-game-was-popular/
https://www.techdirt.com/2023/09/22/netflix-settles-dispute-with-south-korean-isp-that-demanded-extra-money-just-because-squid-game-was-popular/
https://thefix.media/2023/8/31/google-news-in-spain-the-legacy-of-its-shutdown-and-the-impact-of-its-reopening
https://www.cnn.com/2023/09/07/politics/elon-musk-biography-walter-isaacson-ukraine-starlink/index.html
https://www.cnn.com/2023/09/07/politics/elon-musk-biography-walter-isaacson-ukraine-starlink/index.html
https://www.nytimes.com/2023/09/19/technology/britain-online-safety-law.html
https://www.techdirt.com/2023/09/19/uk-government-concession-on-breaking-end-to-end-encryption-in-the-online-safety-act-just-passed-turns-out-not-to-be-one/
https://www.techdirt.com/2023/09/19/uk-government-concession-on-breaking-end-to-end-encryption-in-the-online-safety-act-just-passed-turns-out-not-to-be-one/
https://techcrunch.com/2023/09/20/braverman-warns-meta-over-e2e-encryption/
https://techcrunch.com/2023/09/20/braverman-warns-meta-over-e2e-encryption/
https://www.techdirt.com/2023/09/25/after-passing-online-safety-bill-uk-government-gets-back-to-harassing-meta-about-its-end-to-end-encryption/
https://www.techdirt.com/2023/09/25/after-passing-online-safety-bill-uk-government-gets-back-to-harassing-meta-about-its-end-to-end-encryption/
https://techcrunch.com/2023/09/21/meredith-whittaker-reaffirms-that-signal-would-leave-u-k-if-forced-by-privacy-bill/
https://techcrunch.com/2023/09/21/meredith-whittaker-reaffirms-that-signal-would-leave-u-k-if-forced-by-privacy-bill/
https://www.gov.uk/government/news/online-animal-cruelty-activity-to-be-removed-from-social-media-platforms
https://www.thetimes.co.uk/article/russell-brand-rumble-uk-new-web-safety-laws-7ngkmk5v9
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e Ministers urged not to shelve plans to outlaw oppressive lawsuits, The Guardian

e UK bolts US ‘data bridge’ deal onto EU-US Data Privacy Framework, TechCrunch

e UK’s competition watchdog drafts principles for ‘responsible’ generative Al,
TechCrunch

e Microsoft-Activision: UK looks poised to clear restructured deal, TechCrunch

e Regulator publishes new guidance on charities’ social media use, Gov.uk

e BBC Revises Guidelines for Personal Use of Social Media, Says Flagship Show Hosts
Can “Not Endorse Nor Attack Political Parties”, Hollywood Reporter

VIIl. Miscellaneous

The Sixth Circuit held that a Michigan Dept. of Correction rule on employee social media posts
IS constitutional, stating: “Earl Booth claims that the First and Fourteenth Amendments allow a
state prison employee to make off-duty, at-home social media posts about his on-the-job
operations, no matter the impact on his work. The district court disagreed. And so do we. We
affirm.” Ouch.

On the other hand, a judge in N.D. Ill. allowed a former local Board of Education employee to
pursue claims over her termination in response to her holding a raffle via Facebook to support
her run for superintendent of schools in another county. Why did the raffle trigger concern?
Well, the grand prize was a Beretta 9mm Luger, which, yikes. But the court held that the former
employee had plausibly asserted that the raffle was protected by the First Amendment.

On the other other hand, a school teacher in Massachusetts lost her lawsuit over her termination
after her pre-employment involvement with racist, homophobic, and transphobic memes was
discovered, with a judge in D. Mass. finding the school district’s decision to be justified as
necessary head off the predictable disruption in school activities.

And since this is the “Miscellaneous” section and the three stories above have all been
thematically related, we’ll end with something completely different. A group of Australian
politicians visited the District of Columbia this month in an attempt to persuade members of the
Biden administration to drop its extradition demand for Julian Assange. | mean, | get it, but
something tells me the DOJ is not going to let go of that particular bone.

* k% %

That’s it for September — | hope to be able to squeeze in an October issue before the MLRC’s
Annual Dinner in November. See you there!


https://amp.theguardian.com/law/2023/sep/11/plans-to-stop-wealthy-evading-scrutiny-with-oppressive-lawsuits-must-not-be-jettisoned
https://techcrunch.com/2023/09/21/uk-us-data-bridge/
https://techcrunch.com/2023/09/18/cma-foundation-ai-review/
https://techcrunch.com/2023/09/22/microsoft-activision-restructured-deal-cma/
https://www.gov.uk/government/news/regulator-publishes-new-guidance-on-charities-social-media-use
https://www.hollywoodreporter.com/tv/tv-news/bbc-social-media-guidelines-not-endorse-attack-political-parties-1235603193/amp/
https://www.hollywoodreporter.com/tv/tv-news/bbc-social-media-guidelines-not-endorse-attack-political-parties-1235603193/amp/
https://www.opn.ca6.uscourts.gov/opinions.pdf/23a0404n-06.pdf
https://storage.courtlistener.com/recap/gov.uscourts.ilnd.422341/gov.uscourts.ilnd.422341.26.0.pdf
https://storage.courtlistener.com/recap/gov.uscourts.mad.240142/gov.uscourts.mad.240142.43.0.pdf
https://news.yahoo.com/australian-lawmakers-urge-release-julian-045002924.html

