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The MLRC Digital Review

Reporting on developments in digital media law and policy

by Jeff Hermes

* * *

Greetings, everyone. By the time you read this, we’ll probably have a new president-elect
(subject to legal challenges, recounts, and so on). | hope you survived election night week and
that, whomever you voted for, you still have hope for the future.

We also have a new associate justice on the Supreme Court. While | know the circumstances of
Justice Barrett’s confirmation are a sore spot for many, for the purposes of the MLRC we’ll
focus — as always — on what she brings to the Court with respect to First Amendment protections
of speech and press.

There’s not a lot to go on from the confirmation hearings. I’'m not particularly thrown by her
refusal to opine on Sullivan in response to a question from Sen. Klobuchar, or her whiff on
enumerating the five freedoms of the First Amendment in response to a pop quiz from Sen. Sasse
(she missed the right to petition the government for redress of grievances). However, the follow-
up exchange with Sasse suggesting that Barrett should have been aware that the five freedoms
are conceptually related and mutually interdependent was interesting. Her response to a question
from Sen. Tillis that Congress rather than the courts should take the lead in adapting copyright
law in response to technological development was unsurprising.

There’s also, unfortunately, not a lot to go on from her decisions below, at least as far as press-
related cases go. Tony Mauro and the Reporters Committee each reviewed what little there is.
Suffice to say that RCFP so far has come up with only one decision she joined that even
glancingly dealt with any traditional press issues, and that one was a case not involving media
parties: In a family dispute, the Seventh Circuit rejected an intrusion/private facts claim, an
emotional distress claim, and a defamation claim (the last one on the basis of an Illinois privilege
for statements made to law enforcement).

That leaves us with speculation based on her history as a follower of Justice Scalia, which could
cut any number of ways in the First Amendment and IP contexts. So, for now, we’re waiting and
watching what Justice Barrett does. | know that most of us are going to be waiting to see what, if
anything, she winds up doing with respect to the election and a host of other issues, but know
that the MLRC is still here keeping an eye on the First Amendment.


https://www.baltimoresun.com/politics/ac-cn-klobuchar-barrett-capital-gazette-20201014-c54veau5ereyvnfyxnvppy2pau-story.html?outputType=amp
https://www.baltimoresun.com/politics/ac-cn-klobuchar-barrett-capital-gazette-20201014-c54veau5ereyvnfyxnvppy2pau-story.html?outputType=amp
https://amp.usatoday.com/amp/3665682001
https://amp.usatoday.com/amp/3665682001
https://amp.usatoday.com/amp/3665682001
https://www.ipwatchdog.com/2020/10/14/myspace-laws-in-a-tik-tok-world-tillis-asks-amy-coney-barrett-about-patent-eligibility-and-copyright-law/id=126365/
https://www.ipwatchdog.com/2020/10/14/myspace-laws-in-a-tik-tok-world-tillis-asks-amy-coney-barrett-about-patent-eligibility-and-copyright-law/id=126365/
https://www.freedomforum.org/2020/10/23/supreme-court-nominee-amy-coney-barretts-slim-judicial-record-on-first-amendment-issues/
https://www.rcfp.org/amy-coney-barrett-press-rights/
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2018/D08-16/C:17-3078:J:PerCuriam:aut:T:npDp:N:2203624:S:0
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l. Privacy
A Anonymity

A magistrate judge in C.D. Cal. ordered Twitter to unmask user @whyspertech, the person or
persons who alleged gave fake FBI records to Fox News and launched the conspiracy theory

around the death of DNC staffer Seth Rich. The user’s identity is sought to aid discovery in a
libel suit over reporting regarding Rich.

Anonymity was also rejected in a different context in another libel lawsuit in E.D.N.Y., where a
magistrate judge held that a plaintiff allegedly targeted in the #TheyLied campaign against
sexual harassment could not proceed in court under a pseudonym.

B. Personal Information

The Supreme Court denied cert on appeal of a controversial decision from the Illinois Supreme
Court upholding the constitutionality of the state’s revenge porn law.

The U.S. government’s effort to block WeChat hit a double wall this month, with a magistrate
judge in N.D. Cal. holding that additional evidence presented by the government did not
establish that the ban was narrowly tailored and the Ninth Circuit refusing to lift a preliminary
injunction against the ban.

In another of the burgeoning number of cases against strip clubs over the unauthorized use of
models’ photographs in advertising, a judge in D. Ariz. ruled that false light and invasion of
privacy claims were untimely (applying the single publication rule to internet content). However,
an Arizona right of publicity claim was timely due to a longer limitations period, and the court
found that there were no disputed facts blocking summary judgment for the plaintiffs.



https://www.npr.org/2020/10/07/921285470/judge-orders-twitter-to-unmask-fbi-impersonator-who-set-off-seth-rich-conspiracy
https://reason.com/volokh/2020/10/15/no-sealing-case-pseudonymity-in-theylied-libel-lawsuit/
https://www.supremecourt.gov/orders/courtorders/100520zor_3204.pdf
https://casetext.com/case/people-v-austin-380
https://www.theverge.com/2020/10/23/21531154/judge-denies-trump-administration-ban-wechat-tencent-china
https://www.theverge.com/2020/10/23/21531154/judge-denies-trump-administration-ban-wechat-tencent-china
https://www.law360.com/media/articles/1323240/9th-circ-won-t-lift-block-on-white-house-s-wechat-ban
https://tushnet.blogspot.com/2020/10/strip-club-photo-litigation-genre-with.html
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California Gov. Newsom granted extensions to the employee and B2B exemptions under the
California Consumer Privacy Act; the exemptions now sunset on January 1, 2022. Meanwhile,
almost five dozen privacy experts have come out against California Prop. 24, arguing among
other things that the measure was developed through a non-transparent process, would
completely upend progress made toward compliance with the CCPA, and lock the legislature out
of fine-tuning the law with respect to an incredibly complex system of balanced interests.
(Spoiler for November: It passed.)

C. Children’s Privacy
Nothing to report this month.
D. Biometrics

A judge in N.D. Ill. has remanded a BIPA lawsuit against Clearview Al back to state court,
holding that the plaintiffs sufficiently limited their pleadings so as to avoid stating Article 111
standing. The net result, said the court, was that the claims might be viable in state court but that
the federal court had no jurisdiction. This maneuver wins my Connect Four Award for the
month.

Yes, | just dated myself. As an additional puzzle: My birthday is in October, and the second digit
of my age is now twice the first. Given that | saw the linked video above on original broadcast,
how old am I?

E. Manipulated Media
Nothing to report this month.
F. Hacking, Scraping & Data Breach

Federal charges have been filed in D.N.J. against two individuals accused of hacking the
accounts of NFL and NBA players, whose online credentials were sold or used for extortion.
Meanwhile, six Russian hackers accused of carrying out massively destructive operations have
been indicted in the Western District of Pennsylvania.

Facebook sued two companies in California state court alleging that they unlawfully scraped data
from various services including Facebook and Instagram.

Sen. Ron Wyden sent up a red flag this month about the security of foreign-controlled browser
extensions. For a moment when | read the headline of the linked article, | flashed back to the old
days when we worried about foreign-controlled ccTLDs; oh, those innocent days.



https://www.focusonthedata.com/2020/10/dont-let-the-sun-go-down-governor-newsom-signs-off-on-the-extension-of-key-ccpa-exemptions-for-employee-and-b2b-data/
https://blog.ericgoldman.org/archives/2020/10/over-50-privacy-professionals-experts-oppose-prop-24.htm
https://www.cnet.com/news/prop-24-passes-in-california-pushing-privacy-rights-to-the-forefront-again/
https://www.courtlistener.com/recap/gov.uscourts.ilnd.377338/gov.uscourts.ilnd.377338.37.0.pdf
https://www.youtube.com/watch?v=KN3nohBw_CE
https://arstechnica.com/information-technology/2020/09/2-men-charged-with-hacking-social-media-accounts-of-nfl-and-nba-players/
https://arstechnica.com/tech-policy/2020/10/six-russians-accused-of-the-worlds-most-destructive-hacks-indicted/
https://techcrunch.com/2020/10/01/facebook-sues-two-companies-engaged-in-data-scraping-operations/
https://arstechnica.com/information-technology/2020/09/senator-asks-dhs-if-foreign-controlled-browser-extensions-threaten-the-us/
https://arstechnica.com/information-technology/2020/09/senator-asks-dhs-if-foreign-controlled-browser-extensions-threaten-the-us/
https://www.microsoft.com/security/blog/2013/02/26/microsoft-offers-security-assessment-service-for-country-code-top-level-domain-registries-cctld/
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G. Other Intrusion

The Ninth Circuit held that AT&T failed to form a valid arbitration agreement with a plaintiff
who alleged that robocalls to his cell phone violated the TCPA. On the other hand, a judge in
M.D. Fla. held that spending a minute reading and disposing of a junk fax received by email does
not demonstrate Article 111 injury.

Il. Intellectual Property
A. Copyright

The Supreme Court finally heard the pandemic-delayed argument in Google v. Oracle America,
on the copyrightability of APIs. The panel, down to eight following the passing of Justice
Ginsburg last month, questioned Google’s attorney closely on whether the claimed need to use
Oracle’s code justified its use without a license and whether a ruling for Oracle would expand
the realm of copyrightable elements of software and overextend Oracle’s control of the market.

The operator of a Russian stream-ripping service has petitioned the Supreme Court for cert of a
Fourth Circuit ruling holding that his activities are subject to the jurisdiction of U.S. courts.

The D.C. Circuit denied a petition for en banc review of a recent opinion that reversed a
Copyright Royalty Board ruling on streaming royalties.

A plaintiff in N.D. Cal. scored a $317K default judgment, plus fees and costs, on a § 512(f)
claim over fraudulent DMCA takedown notices. So yes, if the defendant fails to show and
you’ve got a sufficient record, it is possible to win a likely uncollectable judgment in a 512(f)
case. Meanwhile, an amended § 512(f) claim survived a motion to dismiss in C.D. Cal., in a
dispute between former bandmates where the plaintiff claims that the defendant’s counternotice
to YouTube was bogus. And in D. Conn., a stream-ripping site sued the RIAA under § 512(f) for
notices that got the site delisted by Google.

Also in C.D. Cal., print-on-demand service Pixels.com failed to dispose of a photographer’s
claims on summary judgment, with the court questioning the site’s “automated” processes and its
relationship with the vendors who fulfilled orders as well as its eligibility for the DMCA safe
harbor. Meanwhile, music streaming service Pandora failed to get rid of another Flo & Eddie
claim on a renewed anti-SLAPP motion, with the court holding that the musicians’ state law
copyright claims were not preempted by the Music Modernization Act.

In D.D.C., three educational associations dropped a lawsuit against free online legal resource
Public.Resource.Org over the site’s inclusion in its database of the associations’ proprietary test
administration standards (which had been incorporated into the law of several U.S. jurisdictions).



https://cdn.ca9.uscourts.gov/datastore/opinions/2020/09/30/18-16823.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2020/09/30/18-16823.pdf
https://news.trust.org/item/20201007150002-kbvu6/
https://www.supremecourt.gov/DocketPDF/20/20-503/157420/20201012140125778_Petition.pdf
https://www.law360.com/media/articles/1320631/full-dc-circ-won-t-undo-royalty-ruling-for-streaming-cos-
https://blog.ericgoldman.org/archives/2020/10/a-512f-case-leads-to-a-rare-damages-award-on-a-default-judgment-california-beach-v-du.htm
https://blog.ericgoldman.org/archives/2020/10/512f-claim-survives-motion-to-dismiss-brandyn-love-v-nuclear-blast-america.htm
https://www.courtlistener.com/recap/gov.uscourts.ctd.141714/gov.uscourts.ctd.141714.1.0.pdf
https://blog.ericgoldman.org/archives/2020/10/another-tough-ruling-for-print-on-demand-vendors-sid-avery-v-pixels.htm
https://www.courtlistener.com/recap/gov.uscourts.cacd.600852/gov.uscourts.cacd.600852.115.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.cacd.600852/gov.uscourts.cacd.600852.115.0.pdf
https://www.eff.org/deeplinks/2020/10/education-groups-drop-their-lawsuit-against-publicresourceorg-give-their-quest
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In S.D.N.Y.: A judge denied reconsideration of her ruling that Instagram’s assorted terms and
conditions do not convey an express sublicense to embed third parties’ content; a group of six
photographers sued BuzzFeed over its allegedly unauthorized use of their photos of the George
Floyd protests; and the owner of news website The Legal Advocate sued a New York law firm
for allegedly stealing stories for its own news site (there’s a hot news claim in there too).

Let’s see, what else...in W.D. Tex. we’ve got a weird lawsuit over claimed copyrights in emoji
with diverse skin tones, and a new criminal indictment in W.D. Wash. against a group that
allegedly sold illegal devices to allow major video game consoles to play pirated games.

B. Trademark

A battle over a trademark in “Reply All” for podcasting has reached the Second Circuit, with
Spotify’s Gimlet Media defending a lower court’s decision that its use of the mark was not
confusing.

Prof. Tushnet comments about this next one, “A fundamentally commercial cause of action can
be a bad tool to address even bad noncommercial behavior.” A judge in C.D. Cal. ruled that a
jerk who impersonated a talent agency in order to solicit nude pics from women for his private
use did not amount to a commercial use that infringed the agency’s trademark. I leave it as an
exercise for the reader to come up with a claim that would give the agency standing.

In E.D. La., a judge confirmed the obvious in a case against the creator of a YouTube video,
namely, that critical statements about the plaintiffs’ products are not confusing. And in D. Md.,
GEICO sued a news website for TM infringement and dilution over a feature under the GEICO
name that allowed users to access insurance quotes from GEICO competitors (but not GEICO
itself).

C. Patent
The Supreme Court denied cert in Thomas v. lancu, a software patent case.

TikTok and its parent ByteDance sued competitor Triller in N.D. Cal., seeking a declaration of
non-infringement with respect to a Triller patent for synchronizing audio and video.

A new lawsuit in D. Del. accuses Facebook and its subsidiaries of infringing a patent in a feature
that allows users to easily reply to a single individual participating in a group chat. Another suit
in W.D. Tex. accuses Microsoft’s smash-hit game Minecraft of infringing a patent on tech that
allows users to interact in virtual spaces.



https://blog.ericgoldman.org/archives/2020/10/were-still-unsure-if-instagram-grants-users-a-sublicense-to-embed-photos.htm
https://www.courtlistener.com/recap/gov.uscourts.nysd.546776/gov.uscourts.nysd.546776.1.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.nysd.546885/gov.uscourts.nysd.546885.1.0.pdf
https://blog.ericgoldman.org/archives/2020/10/copyright-owner-claims-ownership-over-depicting-emoji-symbols-in-multiple-colors-cub-club-v-apple.htm
https://blog.ericgoldman.org/archives/2020/10/copyright-owner-claims-ownership-over-depicting-emoji-symbols-in-multiple-colors-cub-club-v-apple.htm
https://www.courtlistener.com/recap/gov.uscourts.wawd.288566/gov.uscourts.wawd.288566.1.0.pdf
https://www.medialaw.org/images/medialawdaily/10.16.20gimlet.pdf
https://tushnet.blogspot.com/2020/09/impersonating-company-to-solicit.html
https://tushnet.blogspot.com/2020/10/disparagement-doesnt-cause-tm-confusion.html
https://www.courtlistener.com/recap/gov.uscourts.mdd.486338/gov.uscourts.mdd.486338.1.0.pdf
https://www.supremecourt.gov/orders/courtorders/100520zor_3204.pdf
https://www.courtlistener.com/recap/gov.uscourts.cand.368004/gov.uscourts.cand.368004.1.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.ded.73437/gov.uscourts.ded.73437.1.0_1.pdf
https://www.courtlistener.com/recap/gov.uscourts.txwd.1109151/gov.uscourts.txwd.1109151.1.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.txwd.1109151/gov.uscourts.txwd.1109151.1.0.pdf
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D. Trade Secrets/Misappropriation/Conversion

Nothing to report this month.

[1. Platform Management
A Section 230

So, as it turns out Justice Thomas has opinions about Section 230, which he shared in a statement
accompanying the Court’s denial of cert in Malwarebytes, Inc. v. Enigma Software Group USA.
His thoughts were not cabined to the relatively narrow issues of the case (which dealt with
interpretation of 8 230(c)(2)); rather, without the benefit of briefing, he spent ten pages taking
issue with the breadth of lower courts’ interpretation of § 230(c)(1).

It was to my mind bizarre and untimely, and I’ve got an article coming up in the next
MediaLawL etter comparing the statement to Thomas’s broadside against the actual malice rule
in McKee v. Cosby. If you want folks parsing the merits of his comments, we’ve got Prof.
Volokh, Prof. Rozenshtein, and Prof. Goldman.

FCC commissioner Michael O’Rielly, whose term was not renewed by President Trump after he
dared to challenge the wisdom of Trump’s order that the Commission regulate free speech on
social media, has announced he will not be looking for a way to hang on to his seat. Nathan
Simington, who helped to write Trump’s social media executive order and has been nominated to
fill O’Rielly’s seat, has a confirmation hearing scheduled for November 10.

Meanwhile, FCC Chair Ajit Pai is taking a more positive view of rulemaking in this space than
he had previously, stating that the Commission will move forward with rulemaking to “clarify”
Section 230. (Query whether this will be a priority after the election results are in.) FCC General
Counsel Thomas Johnson has published an opinion that the Commission has the authority to
regulate in this space, although others have guestioned how an ability to regulate edge services
can possibly be consistent with the Pai FCC’s earlier opinion that the Commission lacked
authority to regulate the internet access providers in the middle.

While we’re on the topic of the consequences of the social media executive order, a judge in
N.D. Cal. held that a direct legal challenge to the order failed for lack of standing, inasmuch as it
had little or no direct effect. Again, the exercise of soft power eludes First Amendment review.

We’ve covered the judiciary...we’ve covered the executive...let’s turn to the legislature and all
those reform bills. In the Senate, Sen. Graham fast-tracked the “Online Content Policy
Modernization Act” for markup; that’s the one that mashed up the CASE Act with Graham’s
earlier “Online Freedom and Viewpoint Diversity Act.” There’s Sen. Manchin’s new “See



https://www.supremecourt.gov/opinions/20pdf/19-1284_869d.pdf
https://www.supremecourt.gov/opinions/18pdf/17-1542_ihdk.pdf
https://reason.com/volokh/2020/10/13/justice-thomas-writes-in-favor-of-a-narrow-reading-of-47-u-s-c-%c2%a7-230/
https://reason.com/volokh/2020/10/13/justice-thomas-writes-in-favor-of-a-narrow-reading-of-47-u-s-c-%c2%a7-230/
https://www.lawfareblog.com/section-230-and-supreme-court-is-too-late-worse-than-never
https://blog.ericgoldman.org/archives/2020/10/justice-thomas-writes-a-misguided-anti-section-230-statement-without-the-benefit-of-briefing-enigma-v-malwarebytes.htm
https://www.nexttv.com/news/orielly-not-seeking-help-in-staying-on-fcc
https://www.nexttv.com/news/simington-fcc-confirmation-hearing-set
https://www.cnn.com/2020/10/15/tech/fcc-section-230-ajit-pai/index.html
https://thehill.com/policy/technology/521689-house-democrats-slam-fcc-chairman-over-blatant-attempt-to-help-trump
https://arstechnica.com/tech-policy/2020/10/fcc-defends-helping-trump-claims-authority-over-social-media-law/
https://www.techdirt.com/articles/20201021/18135945557/opposite-day-fcc-rejects-all-own-legal-arguments-against-net-neutrality-to-claim-it-can-be-internet-speech-police.shtml
https://www.hollywoodreporter.com/thr-esq/judge-doesnt-see-teeth-in-trumps-social-media-order
https://blog.ericgoldman.org/archives/2020/09/sen-graham-cares-more-about-trolls-than-section-230-comments-on-online-content-policy-modernization-act.htm
https://blog.ericgoldman.org/archives/2020/09/sen-graham-cares-more-about-trolls-than-section-230-comments-on-online-content-policy-modernization-act.htm
https://www.techdirt.com/articles/20200929/17120845409/i-see-this-stupid-new-section-230-bill-i-say-stupid-section-230-bill.shtml
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Something Say Something Online Act,” which for some reason would use Section 230 reform to
fight the opioid epidemic. And there’s Sen. Kennedy’s “Don’t Push My Buttons Act,” which
would deny 230 protection to any site that tracks its users or provides an algorithmically
generated feed.

Over in the House, there’s Rep. Jordan’s “Protect Speech Act,” which tosses the “Online
Freedom and Viewpoint Diversity Act” in a blender with the DOJ’s proposals to revise Section
230 and hits purée. There’s the House version of EARN IT, courtesy of Reps. Garcia and
Wagner. There’s Rep. Budd’s House analogue to Sen. Hawley’s “Limiting Section 230
Immunity to Good Samaritans Act.” And finally, there’s Reps. Malinowski and Eshoo’s
“Protecting Americans from Dangerous Algorithms Act,” which would treat platforms as the
speakers of algorithmically selected user speech for the purposes of claims under 42 U.S.C. §
1985 and the Anti-Terrorism Act.

Mark Zuckerberg, Sundar Pichai and Jack Dorsey were hauled before the Senate Commerce
Committee for a hearing that was nominally about Section 230, but turned out to be yet another
chance for Republican senators to beat up on Twitter (primarily) about its moderation choices.
Zuckerberg notably did say that Congress should update Section 230, noting transparency
concerns in particular.

In the meantime, Section 230 continues to quietly do its job, blocking two account
termination/suspension cases against Facebook and Twitter, respectively.

B. Elections & Political Advertising

The most controversial move by platforms this month with respect to the election was probably
the decision by Facebook and Twitter to limit the spread of the Hunter Biden laptop story.
Facebook slowed recommendation of the content while fact-checking took place, while Twitter
blocked the related content entirely on the basis of its policy against sharing of "content obtained
through hacking that contains private information." Twitter later backed off that policy, limiting
it to material posted by hackers or those acting in concert with them. That’s probably a good
thing, given how much journalism could get squelched by the prior rule.

The whole episode fanned the flames of the content moderation debate and claims of anti-
conservative bias. Senator Hawley and the RNC filed complaints with the Federal Election
Commission — the same FEC that President Trump and Senate Republicans have ensured cannot
assemble a quorum to act on any such complaints. Meanwhile, Senate Republicans are bringing
Zuckerberg and Dorsey back in November to yell at them again, this time before the Senate
Judiciary Committee.

For my money, the whole episode illustrates why holding platforms to pre-established
moderation guidelines is a sucker’s game. Twitter’s rule was overbroad, but ultimately what


https://www.techdirt.com/articles/20200929/17120845409/i-see-this-stupid-new-section-230-bill-i-say-stupid-section-230-bill.shtml
https://www.techdirt.com/articles/20200930/23050145420/because-congress-apparently-has-nothing-all-important-to-work-it-introduced-two-more-section-230-bills-yesterday.shtml
https://www.techdirt.com/articles/20201001/23372545430/jim-jordan-releases-yet-another-anti-230-bill-yes-another-one.shtml
https://cyberlaw.stanford.edu/blog/2020/10/house-introduces-earn-it-act-companion-bill-somehow-manages-make-it-even-worse
https://www.techdirt.com/articles/20201016/10132845519/another-anti-section-230-bill-sure-why-not.shtml
https://www.techdirt.com/articles/20201016/10132845519/another-anti-section-230-bill-sure-why-not.shtml
https://www.techdirt.com/articles/20201026/16090345592/another-section-230-reform-bill-dangerous-algorithms-bill-threatens-speech.shtml
https://www.c-span.org/video/?476686-1/social-media-content-moderation&live=
https://www.c-span.org/video/?476686-1/social-media-content-moderation&live=
https://www.wired.com/story/section-230-hearing-wasnt-about-section-230/
https://www.usatoday.com/story/tech/2020/10/27/facebook-ceo-mark-zuckerberg-calls-congress-reform-section-230/3754266001/
https://blog.ericgoldman.org/archives/2020/10/section-230-preempts-another-facebook-account-termination-case-zimmerman-v-facebook.htm
https://blog.ericgoldman.org/archives/2020/10/twitter-wins-another-account-suspension-case-wilson-v-twitter.htm
https://www.npr.org/2020/10/14/923766097/facebook-and-twitter-limit-sharing-new-york-post-story-about-joe-biden
https://www.cnbc.com/2020/10/16/twitter-changes-hacked-material-policy-after-blocking-posts-biden-story.html
https://www.wired.com/story/twitter-hacked-materials-rule-change-impossible-needle/amp
https://www.politico.com/news/magazine/2020/10/15/facebook-and-twitter-have-bitten-off-too-much-429735
https://www.latimes.com/opinion/story/2020-10-15/new-york-post-hunter-biden-twitter-facebook-censorship
https://theintercept.com/2020/10/15/facebook-and-twitter-cross-a-line-far-more-dangerous-than-what-they-censor/
https://theintercept.com/2020/10/15/facebook-and-twitter-cross-a-line-far-more-dangerous-than-what-they-censor/
https://www.techdirt.com/articles/20201017/00493245524/republicans-who-have-made-sure-federal-election-commission-cant-do-anything-file-complaint-about-twitters-moderation-practices.shtml
https://www.techdirt.com/articles/20201017/00493245524/republicans-who-have-made-sure-federal-election-commission-cant-do-anything-file-complaint-about-twitters-moderation-practices.shtml
https://techcrunch.com/2020/10/23/zuckerberg-dorsey-facebook-twitter-hearing-senate-judiciary-november/
https://techcrunch.com/2020/10/23/zuckerberg-dorsey-facebook-twitter-hearing-senate-judiciary-november/
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we’re talking about here is editorial discretion. I defy any newsroom to write a universally
applicable set of guidelines that control what content is and is not fit to print. There are always
unexpected situations and cases at the margins, instances that require ad hoc exceptions and
uncertain areas. There has to be discretion to prevent the spread of content without needing to
ensure that the decision meets some impossible standard of internal consistency.

In other news:

e Twitter has agreed to pay a fine of $100,000 for violation of Washington state’s law
regarding retention of records relating to political advertising.

e Facebook and Twitter removed posts wishing for Trump to succumb from covid-19; they
also suppressed Trump’s post claiming the disease is “less lethal” than the flu.

e Facebook and Google are halting political ads after the polls close.

e Facebook has taken steps to block Russian content designed to undermine Democratic
support.

e Facebook also shut out a pro-Trump “troll farm.”

e Facebook has removed more than 100,000 posts attempting to “obstruct voting”

e Twitter briefly locked Trump’s account after he shared an NY Post columnist’s email
address.

e Twitter placed prominent notices at the top of user feeds warning them about election
disinformation.

Finally, the Berkman Klein Center at Harvard maps out the disinformation campaign regarding
allegations of mail-in ballot fraud in the 2020 election, revealing interesting findings about the
roles played by traditional and social media.

C. Content Moderation

Facebook, Twitter and YouTube are taking more steps against QAnon content. YouTube channel
owners swept up in the purge have sued Google in the Northern District of California.

A LinkedIn user whose account was restricted for alleged terms of service violations lost his
First Amendment lawsuit in S.D. Tex. against the site because...well, you know how this
sentence ends, don’t you?



https://www.seattletimes.com/seattle-news/politics/twitter-to-pay-100000-for-violating-washington-campaign-disclosure-law/
https://www.cnet.com/news/wishing-trumps-death-from-covid-19-not-allowed-on-facebook-twitter/#ftag=CAD590a51e
https://www.bbc.com/news/technology-54440662
https://www.cnbc.com/2020/10/07/facebook-will-halt-political-ads-in-the-us-after-polls-close-on-nov-3.html
https://www.washingtonpost.com/technology/2020/10/27/google-bans-political-ads/
https://www.nbcnews.com/politics/2020-election/facebook-blocks-russia-backed-accounts-other-sites-keep-churning-out-n1242683
https://www.washingtonpost.com/technology/2020/10/08/facebook-bans-media-consultancy-running-troll-farm-pro-trump-youth-group/
https://mashable.com/article/facebook-voter-suppression-ads/
https://www.chicagotribune.com/nation-world/ny-president-trump-twitter-locked-ny-post-20201006-gnv5wacehfd5fantuv4hiv2rpm-story.html
https://techcrunch.com/2020/10/26/twitter-notification-voting-by-mail-delayed-election-results/
https://cyber.harvard.edu/publication/2020/Mail-in-Voter-Fraud-Disinformation-2020
https://www.vox.com/recode/2020/10/6/21504890/facebook-qanon-ban-conspiracy-theory-movement
https://apnews.com/article/youtube-qanon-conspiracy-theories-ef03a889e68239de6692ce42666d97d8
https://www.theverge.com/2020/10/26/21534900/youtube-qanon-channels-conspiracy-theory-lawsuit-deplatformed
https://blog.ericgoldman.org/archives/2020/10/linkedin-isnt-a-state-actor-perez-v-linkedin.htm
https://blog.ericgoldman.org/archives/2020/10/linkedin-isnt-a-state-actor-perez-v-linkedin.htm
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The Texas Supreme Court granted review in three lawsuits involving claims of child sex
trafficking across the site.

D. Terms of Service & Other Contracts

Nothing to report this month.

IV.  Other Content Liability
A. Defamation

A news website based in Virginia sued a Canadian news site in E.D. Va. over allegations that the
U.S. site was part of a Russian attack on Canada’s former prime minister.

With an election coming up, it’s unsurprising that we’ve got a bunch of new lawsuits crossing
political lines. U.S. Senate candidate Mark Kelly sued a right-wing website in Arizona state
court over its publication of photos that it alleged were Kelly in a Hitler costume. Meanwhile, a
conservative pundit sued USA Today and a fact checker in Delaware state court over allegations
that she had spread misinformation about the pandemic. And in Missouri state court, the
conservative news site Gateway Pundit sued St. Louis Treasurer Tishaura Jones over a comment
on Twitter that a prayer service the site sponsored was an “alt-right/KKK rally.”

The California Court of Appeal held that the state’s anti-SLAPP law applied to gossip on a
podcast about the ex-husband of a cast member on Real Housewives of Orange County, but that
the plaintiff had demonstrated sufficient merit for the case to continue. A Nevada judge granted a
Las Vegas blogger’s anti-SLAPP motion in a case over its report of a rumor that the Sahara Las
Vegas was going to close.

What else...oh, in New York, we’ve got a suit filed by F-Factor diet creator Tanya Zuckerbrot
(I’'m sorry, I’ve got visions of fractal Mark Zuckerbergs right now) against an Instagram
influencer and critic.

B. Commercial Speech

A web commerce platform won summary judgment on a seller’s Lanham Act false advertising
claim in N.D. Cal., with the court ruling that the alleged harm was to the plaintiff as a consumer
and not as a competitor. A suit filed in D. Colo. by home service professionals against online
platform HomeAdvisor was trimmed but still continues; the case involves allegations that the site
misrepresented the quality of its customer leads. And a judge in D. Del. denied a motion to
transfer to California a false advertising lawsuit over the alleged use of Instagram by a vaping
company to disparage a rival.



https://www.law360.com/media/articles/1316287/texas-justices-take-facebook-appeal-in-sex-trafficking-suits
https://www.medialaw.org/images/medialawdaily/10.14.20consortium.pdf
https://www.courthousenews.com/kelly-slaps-right-wing-outlet-with-suit-over-faked-halloween-photo/?utm_source=rss&utm_medium=rss&utm_campaign=kelly-slaps-right-wing-outlet-with-suit-over-faked-halloween-photo
https://reason.com/volokh/2020/10/20/conservative-commentator-candace-owens-sues-usa-today-and-fact-checker-lead-stories-for-libel/
https://www.stltoday.com/news/local/columns/joe-holleman/conservative-news-site-sues-two-including-st-louis-treasurer-jones/article_6f5be37c-ef09-5418-bd5f-229dd3c2b07b.html
https://reason.com/volokh/2020/10/24/gossip-about-real-housewives-reality-show-bravolebrities-is-on-public-issue/
https://reason.com/volokh/2020/10/24/gossip-about-real-housewives-reality-show-bravolebrities-is-on-public-issue/
https://www.reviewjournal.com/crime/courts/judge-tosses-saharas-defamation-lawsuit-against-las-vegas-blogger-2156317/
https://www.reviewjournal.com/crime/courts/judge-tosses-saharas-defamation-lawsuit-against-las-vegas-blogger-2156317/
https://www.nytimes.com/2020/10/08/style/tanya-zuckerbrot-f-factor-lawsuit.html
https://en.wikipedia.org/wiki/Mandelbrot_set#/media/File:Mandelbrot_sequence_new.gif
https://tushnet.blogspot.com/2020/10/former-customer-lacks-lanham-act.html
https://tushnet.blogspot.com/2020/10/former-customer-lacks-lanham-act.html
https://tushnet.blogspot.com/2020/10/low-quality-lead-generation-leads-to.html
https://tushnet.blogspot.com/2020/10/low-quality-lead-generation-leads-to.html
https://www.courtlistener.com/recap/gov.uscourts.ded.72776/gov.uscourts.ded.72776.23.0.pdf
https://www.courtlistener.com/recap/gov.uscourts.ded.72776/gov.uscourts.ded.72776.23.0.pdf
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C. Threats, Harassment, and Incitement

An Ohio appellate panel ruled that the family of a man whose killer posted a disturbed statement
to Facebook before the murder had no claim against the site for failing to notify authorities.

V. Infrastructure
A. Accessibility

Two very different examples of “accessibility” issues this month. First, a bipartisan House bill
would limit the authority of the President to “control or shut down communications networks,
including the internet.” Second, a judge in N.D. Cal. bounced an amended complaint in a case
against Facebook alleging that the site’s advertising tools have been used to exclude women and
older users from receiving information about financial services, finding a failure to plead actual
injury.

B. Antitrust

The long-awaited DOJ antitrust lawsuit against Google has finally landed in D.D.C., with eleven
states joining the DOJ to allege that the company unlawfully leveraged its market share for
search services to stifle competition. More analysis here and here, and Brookings has a
discussion of what kinds of remedies might fit the DOJ’s complaint (which is notably vague on
what it is asking the court to do). Google’s response to the complaint is due December 19.

Seven other states that weren’t part of the DOJ complaint have announced that their
investigations are continuing, but that a complaint could be a matter of weeks away and that the
states would seek to consolidate with the DOJ case. There are some murmurings that this
complaint could focus on advertising tech, and some small Google competitors in this space have
reported that the company is starting to be more cooperative.

In other news, the FTC received a confidential staff recommendation this month as to whether to
pursue an antitrust complaint against Facebook. And a Democrat-led report from the House
recommended that Apple, Amazon, Google, and Facebook be broken up and sought massive
reforms to antitrust law; the subject companies reacted to the report with denials and, in some
cases, borderline derision.

C. Net Neutrality

The amici have weighed in on the fight to save California’s net neutrality law in E.D. Cal., with
heavy hitters from academia and policy shops lining up on both sides of the case.



https://www.courthousenews.com/ohio-court-rejects-wrongful-death-suit-over-facebook-killing/?amp
https://www.nexttv.com/news/bill-would-check-potus-power-over-networks
https://www.courtlistener.com/recap/gov.uscourts.cand.350804/gov.uscourts.cand.350804.70.0.pdf
https://www.hollywoodreporter.com/thr-esq/justice-department-hits-google-with-antitrust-lawsuit
https://www.vox.com/recode/21524710/google-antitrust-lawsuit-doj-search-trump-bill-barr
https://arstechnica.com/tech-policy/2020/10/what-we-know-about-the-dojs-antitrust-case-against-google-so-far/
https://www.brookings.edu/blog/techtank/2020/10/28/remedies-that-can-sustain-search-competition-in-the-doj-case-against-google/
https://www.reuters.com/article/tech-antitrust-google/google-must-respond-to-us-antitrust-lawsuit-by-dec-19-idINL1N2HE172
https://uk.reuters.com/article/us-tech-antitrust-google-states/seven-states-may-sue-google-in-coming-weeks-ny-ag-idUKKBN275225?il=0
https://www.thedrum.com/news/2020/10/23/signs-point-another-google-antitrust-complaint-time-focused-adtech
https://www.reuters.com/article/tech-antitrust-google-behavior/focus-with-the-feds-circling-google-is-starting-to-play-nice-with-smaller-rivals-idINL2N2GM1ZZ
https://www.politico.com/news/2020/10/22/ftc-potential-antitrust-case-against-facebook-431539
https://www.nytimes.com/2020/10/06/technology/congress-big-tech-monopoly-power.html
https://techcrunch.com/2020/10/07/big-tech-blows-a-collective-raspberry-at-the-houses-antitrust-report/
https://www.courtlistener.com/docket/7962704/united-states-v-state-of-california/
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On the federal level, the FCC reconfirmed the Restoring Internet Freedom Order after it was
ordered by the D.C. Circuit to consider certain factors affecting the agency’s decision.

D. Domain Name System

E. Taxation

F. Wire & Wireless Deployment

G. Artificial Intelligence & Machine Learning
Nothing to report in these sections this month.

H. Blockchain & Cryptocurrency

The SEC won summary judgment in a case over Kik Interactive’s cryptocurrency Kin, with a
judge in S.D.N.Y. ruling that Kin was a security under the SEC’s purview and not currency.

Tech entrepreneur John McAfee was arrested in Spain on charges of tax evasion and fraud, and
now faces extradition to the United States. The charges include claims that McAfee failed to
disclose that he had been paid more than $23.1 million in cryptocurrency for promoting ICO
token sales.

VI.  Government Activity
A. Data Surveillance, Collection, Demands, and Seizures

The Nation reports that it obtained documents from ICE pursuant to a FOIA request that reveal
that the agency targeted journalists and social media users in retaliation for questioning or
challenging ICE’s role in Trump’s America.

B. Encryption

The NSA is reportedly stonewalling inquiries from Sen. Wyden about whether it continues to cut
agreements with tech companies to place backdoors in their products. And if you’re wondering
what happened to that whole issue of cops not being able to break into locked phones, well,
apparently it’s no longer really a challenge.

C. Biometric Tracking
D. Domain Seizure

Nothing to report in these sections this month.


https://arstechnica.com/tech-policy/2020/10/pais-fcc-squeezes-in-one-more-vote-against-net-neutrality-before-election/
https://www.courtlistener.com/recap/gov.uscourts.nysd.516941/gov.uscourts.nysd.516941.88.0_2.pdf
https://techcrunch.com/2020/10/05/john-mcafee-arrested-after-doj-indicts-crypto-millionaire-for-tax-evasion/
https://www.thenation.com/article/society/ice-propaganda-social-media/
https://www.reuters.com/article/us-usa-security-congress-insight-idUSKBN27D1CS
https://www.nytimes.com/2020/10/21/technology/iphone-encryption-police.html
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E. Content Blocking & Prior Restraints

The Minnesota Court of Appeals held that a “harassment restraining order” banning the target
from “mak[ing] false or defamatory statements about [victim], including to the public, to
[victim's] employer, or on-line” had to be limited to statements that are knowingly false and
defamatory. Getting a very retro feel from that hyphen in “on-line” by the way.

The Nevada Supreme Court granted a writ of mandamus flipping a preliminary injunction in a
defamation case over social media posts, identifying it as a prior restraint.

F. Online Access to Government Information

Nothing to report this month.

VII. Global
A. International

At a hearing this month, two judges of the D.C. Circuit expressed serious doubt that the head of
the U.S. Agency for Global Media had authority to replace the leadership of the independent
non-profit Open Technology Fund. A judge of D.C. Superior Court went beyond doubt in a
related case, granting summary judgment ordering restoration of the removed Board of Directors.
And if you’ve been wondering what these cases have been doing in International over the last
few months, remember that the Open Technology Fund is the U.S. organization tasked with
developing technology to protect freedom of speech and press internationally.

B. Europe

The CJEU ruled this month that national security does not justify mass surveillance without
running through the usual tests of proportionality, etc., in order to protect privacy, data control,
and free speech rights.

The European Commission’s next major regulations of digital media, the Digital Services Act
and Digital Markets Act, are due to be introduced within the next federal weeks. The new laws
are expected (inter alia) to revise Europe’s content moderation principles to include greater
transparency requirements and to increase responsibility for illegal content, and to restrict self-
preferencing for services and other monopolistic behavior. The EU Parliament is also in favor on
greater regulation of behavioral advertising and microtargeting.



https://reason.com/volokh/2020/10/17/minnesota-order-banning-false-or-defamatory-statements-limited-to-knowingly-false-and-defamatory-statements/
https://www.medialaw.org/images/medialawdaily/10.02.20weller.pdf
https://www.cadc.uscourts.gov/recordings/recordings2020.nsf/8357A2FE921DEEE0852585F50052C00A/$file/20-5195.mp3
https://www.documentcloud.org/documents/7232383-Superior-Court-Order.html
https://techcrunch.com/2020/10/06/europes-top-court-confirms-no-mass-surveillance-without-legal-limits/
https://techcrunch.com/2020/10/29/europe-to-limit-how-big-tech-can-push-its-own-services-and-use-third-party-data/
https://techcrunch.com/2020/10/21/eu-parliament-backs-tighter-rules-on-behavioural-ads/
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C. Australia

Following the U.S. DOJ’s lawsuit against Google, Australia’s competition authority is
considering a similar case. It isn’t the only country thinking about following the DOJ’s
example...

A plaintiff scored a $54,000 defamation win in the Australian Capital Territory Magistrates
Court over the unauthorized publication on Facebook of her intimate photo accompanied by
disparaging comments.

The government of the Northern Territory blacklisted the NT Independent news site from press
conferences and other distributions of government information, stating that it did not view the
site as an independent and reputable news outlet. The move provokes widespread criticism.

A popular true crime podcast was cited by a justice in New South Wales as a basis for delaying
the murder trial of a man suspected of killing his wife, who disappeared in 1982. Meanwhile,
podcasts have formed a key part of a defamation case filed against the Daily Mail in Federal
Court, with the Mail scouring podcast appearances by the plaintiff sports presenter to
demonstrate the truth of allegations that she used racist language.

D. Belgium

Belgium’s data protection authority ruled that the consent framework for ad trackers developed
by the European branch of the Interactive Advertising Bureau does not conform with the GDPR.
Whoops.

E. Canada

Canada’s Privacy Commissioner is urging the federal government to update its data privacy laws
to deal with the massive growth in digital communication as a result of the pandemic.
Meanwhile, a coalition of Canadian publishers wants the government to allow them to engage in
collective bargaining with Google and Facebook.

F. China

China too is considering antitrust action against Google, in this case with respect to the
dominance of the Android mobile OS.

Speaking of mobile, China has directed companies offering mobile browsers in the country to
conduct a “self-examination and rectification” in order to respond to the government’s concern
that "[f]or some time, mobile browsers have grown in an uncivilised way ... and have become a
gathering place and amplifier for dissemination of chaos by 'self-media’." Heavens. The



https://apnews.com/article/australia-legislation-0fc18a9fe64b458318e119145093f09d
https://amp.smh.com.au/national/woman-awarded-54-000-over-naked-photo-shared-on-facebook-messenger-20200930-p560se.html
https://www.abc.net.au/news/2020-09-30/nt-government-ban-on-online-news-site-denounced-by-critics/12684696
https://www.vulture.com/2020/10/teachers-pet-podcast-murder-trial.html
https://amp.news.com.au/sport/sports-life/daily-mail-rakes-through-years-of-continuous-call-podcasts-in-bid-to-prove-erin-molan-objectively-racist/news-story/a133b8a110fd5289d5af79c5fb130103
https://techcrunch.com/2020/10/16/iab-europes-ad-tracking-consent-framework-found-to-fail-gdpr-standard/
https://sports.yahoo.com/canadas-privacy-laws-not-robust-as-covid-19-takes-over-tech-145518093.html
https://globalnews.ca/news/7415281/canadian-publishers-collective-bargaining-google-facebook/
https://globalnews.ca/news/7415281/canadian-publishers-collective-bargaining-google-facebook/
https://www.reuters.com/article/idUKL4N2GQ142
https://in.reuters.com/article/china-censorship-browsers/china-launches-crackdown-on-mobile-web-browser-chaos-idUSL4N2HH3BM
https://in.reuters.com/article/china-censorship-browsers/china-launches-crackdown-on-mobile-web-browser-chaos-idUSL4N2HH3BM
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mandatory self-examination is backed up, of course, by severe threats if the rectification does not
result in sufficient rectitude.

G. Egypt

A journalist was released after temporary detainment on charges that she disseminated false
news via social media; an investigation into the accusations is pending. Meanwhile, a satirical
blogger was released after more than two years in detention on similar charges, though he
remains on probation. Al Jazeera is still working on getting one of its journalists freed after more
than three years in prison.

H. France

The Cour d'appel de Paris ruled that an order by France’s competition authority that Google must
enter into talks with publishers and news organizations is enforceable.

Bar owners in Grenoble have been arrested for failing to keep logs of their patrons’ WiFi use,
under a 2006 law that treats public WiFi hotspots as ISPs for the purposes of data gathering on
terrorist activity.

l. Hungary

A Hungarian court invoked the GDPR as a basis for enjoining a newspaper from disseminating
an investigative report containing information that is publicly available online. That...can’t be
right.

J. India

Indian startups are apparently considering banding together to fight Android’s dominance of the
country’s smartphone market, including forming a rival app store.

K. Ireland

Ireland’s data protection authority has launched two new probes into Instagram’s handling of
children’s information. Meanwhile, a Waterford resident has been charged with violating the
privacy of two minors convicted of murder by posting the pair’s photos to Twitter.

L. Israel

Israel’s Privacy Protection Authority announced that companies can_no longer rely on the terms
of the EU-U.S. Privacy Shield pact with respect to data transferred from Israel to the United
States. No, Israel’s not in Europe, but the country’s “adequacy” status under the GDPR with the
European Union was implicated by the recent Schrems Il decision.



https://www.voanews.com/press-freedom/egypt-frees-journalist-detained-while-covering-luxor-unrest
https://www.bbc.com/news/world-middle-east-54587103
https://www.pressgazette.co.uk/1400-days-in-prison-for-being-a-journalist-al-jazeera-makes-renewed-plea-for-egypt-to-release-mahmoud-hussein/
https://www.pressgazette.co.uk/1400-days-in-prison-for-being-a-journalist-al-jazeera-makes-renewed-plea-for-egypt-to-release-mahmoud-hussein/
https://apnews.com/article/paris-europe-archive-france-676170fc19d38cb4d6a8885f9f839d7c
https://www.privateinternetaccess.com/blog/french-bar-owners-arrested-for-offering-free-wifi-but-not-keeping-logs/
https://cpj.org/2020/10/hungarian-court-gags-investigative-report-citing-eu-data-protection-law/
https://techcrunch.com/2020/09/30/indian-startups-explore-forming-an-alliance-and-alternative-app-store-to-fight-googles-monopoly/
https://techcrunch.com/2020/10/19/instagrams-handling-of-kids-data-is-now-being-probed-in-the-eu/
https://www.irishtimes.com/news/crime-and-law/waterford-woman-accused-of-sharing-pictures-of-boys-who-murdered-ana-kri%C3%A9gel-1.4388445
https://www.irishtimes.com/news/crime-and-law/waterford-woman-accused-of-sharing-pictures-of-boys-who-murdered-ana-kri%C3%A9gel-1.4388445
https://iapp.org/news/a/israels-privacy-shield-announcement-tiptoeing-between-the-eu-and-us/
https://iapp.org/news/a/israels-privacy-shield-announcement-tiptoeing-between-the-eu-and-us/
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M. Italy
Italy’s antitrust enforcer is jJumping on the bandwagon, investigating Google’s ad market
dominance.

N. Japan

Tokyo police arrested two men on charges of defamation and related crimes for publishing
“deepfakes” that swapped celebrity faces into pornographic videos. Japanese courts have
recently been debating the meaning of defamation on social media.

0. Mexico

At a recent event, the ambassadors of Mexico and the United States to each other’s countries
discussed the role of digital and social media in the relationship between the two nations.

P. Netherlands

A court in Lelystad closed the loop on legal efforts to compel two Netherlands ISPs to block The
Pirate Bay, requiring that the blocks affect proxy servers as well as TPB’s primary domain.

Q. Nicaragua

Nicaragua now has its own law prohibiting the online distribution of false information that could
cause “alarm, terror, or unease in the public,” backed by prison terms of two to four years. And
as with other recent laws of this stripe, the concern is that it will be used as a blatant tool for
censorship.

R. Pakistan

TikTok is back in Pakistan after a brief ban over an alleged failure to moderate problematic
content; however, it is effectively on probation, with the Pakistan Telecommunication Authority
stating that a permanent ban would follow if TikTiok failed to actively moderate.

As they have elsewhere, #metoo allegations in Pakistan have triggered retaliatory defamation
lawsuits, including the criminal prosecution of nine women for allegations of sexual harassment
by a pop singer.

S. Russia

Edward Snowden has been granted permanent residency in Russia. Some part of me wonders if
that’s a euphemism.



https://www.reuters.com/article/us-italy-google-antitrust-idUSKBN27D0MM
https://www.japantimes.co.jp/news/2020/10/02/national/crime-legal/two-men-arrested-deepfake-pornography-videos/
https://www.japantimes.co.jp/news/2020/10/10/national/media-national/defamation-social-media/
https://asunow.asu.edu/20201015-global-engagement-tweeting-diplomatically
https://completemusicupdate.com/article/the-battle-over-pirate-bay-blocking-in-the-netherlands-may-finally-be-over/
http://www.therepublic.com/2020/10/27/ap-lt-nicaragua-free-speech/
https://techcrunch.com/2020/10/19/pakistan-lifts-ban-on-tiktok/
https://time.com/5900710/pakistan-me-too-movement-lawsuits/
https://www.reuters.com/article/usa-security-snowden-russia-int-idUSKBN2771Q3

Page 16 October 2020 MLRC MediaLawLetter Supplement

Russia’s infamous Internet Research Agency manufactured a fake news organization called the
Newsroom for American and European Based Citizens in an attempt to influence U.S. voters,
according to people familiar with an FBI probe into the scheme.

Apple and Amazon have agreed to cooperate with efforts to squelch apps that traffic in copyright
infringement, as least according to Russian communications regulator Roskomnadzor.

T. Singapore

Singapore’s prime minister testified this month in his defamation case against a man who used
Facebook to share a story connecting the PM to a money-laundering scandal. Suspiciously, the
defendant’s lawyer was arrested on unrelated charges just before the trial...

U. South Korea

Aaaaand South Korea’s Fair Trade Commission has announced that it sees antitrust issues with
Google.

V. Spain

Spain wants to raise €6.8 billion by, among other things, introducing a new 3% tax on digital
services.

W. Thailand

An American tourist facing five years in prison in Thailand for a bad review of a hotel is off the
hook after the hotel agreed to drop charges in exchange for a public apology. Travel tip: In
Thailand, it’s not worth it to complain about the corkage fee.

A Thai appellate court flipped a verdict and two-year jail sentence against a TV reporter
convicted of defaming a chicken farm via Twitter.

Thai police sought to impose restrictions on Telegram in an effort to quell ongoing protests
against the monarchy. The government also announced that it would prosecute individuals
promoting the protests on social media, including by posting selfies taken at rallies.

X. Turkey

Turkey’s law requiring foreign social media companies to have an office in the country took
effect on October 1. The law, which is intended to give the government property and bodies over
which it can exercise authority, has been the target of international condemnation. Facebook
announced that it would not comply with the law, and Turkey was quick to threaten fines and
bandwidth throttling.



https://www.reuters.com/article/usa-election-russia-disinformation/exclusive-russian-operation-masqueraded-as-right-wing-news-site-to-target-u-s-voters-sources-idUSKBN26M5OP
https://completemusicupdate.com/article/apple-and-amazon-say-theyll-cooperate-with-new-app-blocking-copyright-rules-in-russia/
https://www.usnews.com/news/world/articles/2020-10-05/singapore-pm-in-court-for-defamation-suit-against-blogger?context=amp
https://uk.reuters.com/article/us-southkorea-google-antitrust/south-korean-antitrust-chief-says-google-has-undermined-competition-idUKKBN277245
https://uk.reuters.com/article/us-spain-economy-budget/spain-hopes-to-raise-6-8-billion-euros-in-new-taxes-including-google-tax-idUKKBN2711B5
https://uk.reuters.com/article/us-spain-economy-budget/spain-hopes-to-raise-6-8-billion-euros-in-new-taxes-including-google-tax-idUKKBN2711B5
https://www.reuters.com/article/thailand-tourism-defamation/thai-hotel-to-drop-charges-against-guest-facing-jail-for-bad-reviews-idINL4N2H0174
https://www.reuters.com/article/thailand-tourism-defamation/thai-hotel-to-drop-charges-against-guest-facing-jail-for-bad-reviews-idINL4N2H0174
https://www.straitstimes.com/asia/se-asia/thai-court-acquits-reporter-over-chicken-farm-tweet
https://www.reuters.com/article/thailand-protests/update-1-thai-police-order-media-probe-over-protests-restrict-telegram-app-idINL4N2HA2AI
https://www.chiangraitimes.com/thailand-national-news/news-asia-thailand/posting-a-protest-selfie-on-facebook-in-thailand-could-land-you-in-jail/
https://bianet.org/english/media/231932-new-law-requiring-social-media-companies-to-open-an-office-in-turkey-comes-into-force
https://bianet.org/english/media/231932-new-law-requiring-social-media-companies-to-open-an-office-in-turkey-comes-into-force
https://cpj.org/2020/10/cpj-partners-warn-of-turkeys-compromised-institutions-in-press-freedom-mission/
https://www.fool.com/investing/2020/10/06/facebook-vows-to-go-rogue-and-not-comply-with-new/
https://www.bloomberg.com/news/articles/2020-10-09/turkey-says-facebook-risks-fines-if-flouts-new-social-media-law
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Turkish President Erdogan filed a defamation complaint against a far-right Dutch MP over a
cartoon of Erdogan that the MP shared on Twitter. That’s...an interesting approach to
diplomacy, to be sure.

Y. United Kingdom

A Sunderland man convicted of attacking his wife has been banned from talking about her on
social media. Right-wing pundit Katie Hopkins publicly apologized for falsely tweeting that a
mosque was linked to an attack on Metropolitan police officers in May, settling a defamation

claim.

A police investigation into a YouTube user and a historian that he interviewed about slavery has
been dropped. The interviewee had made comments denying that slavery could be equated to
genocide.

The litigation over the phone hacking scandal shambles onward, with new allegations that the
publisher of the Daily Mirror hired private investigators to target High Court and Court of
Appeal judges. However, Coronation Street star Michael Le Vell will exit the morass after
reaching a settlement with News Group Newspapers over the alleged hacking of his voicemail
messages.

The House of Commons digital, culture, media and sport select committee has announced that it
will look into music streaming services and how they treat artists.

Julian Assange’s extradition hearing came to an end this month, with blockbuster allegations that
U.S. intelligence discussed the possibility of poisoning Assange. A ruling on extradition has been
scheduled for January 4.

Z. Vietnam

A dissident writer and blogger was arrested in Vietnam after speaking to U.S. representatives
about human rights in connection with the US-Vietnam Comprehensive Partnership. Vietnam’s
own version of these repulsive “fake news” laws is scheduled to go into effect on December 1.

VIII. Miscellaneous

The Ninth Circuit held that an internet troll who liked to frequent spaces used by ISIS
sympathizers and got caught up in an FBI sting was not subject to a sentencing enhancement in
his prosecution for material support for terrorism just because he opened online accounts for
some of the sympathizers. The court found that there was insufficient evidence that the defendant
knew the accounts would be used to “intimidate or coerce government conduct.”



http://www.digitaljournal.com/news/world/dutch-pm-says-erdogan-complaint-against-mp-unacceptable/article/580200#ixzz6cASs9atq
https://www.sunderlandecho.com/news/crime/sunderland-man-banned-writing-about-wife-social-media-under-new-court-ruling-2990024
https://www.theguardian.com/media/2020/oct/05/katie-hopkins-forced-to-apologise-for-wrongly-linking-mosque-to-attack-on-police
https://www.pressgazette.co.uk/youtuber-darren-grimes-threatened-with-arrest-over-reporting-of-david-starkeys-slavery-comments/
https://www.pressgazette.co.uk/mirror-targeted-top-judges-for-phone-hacking-high-court-told/
https://www.pressgazette.co.uk/news-of-the-world-publisher-pays-out-over-phone-hacking-against-coronation-street-star/
https://www.theguardian.com/music/2020/oct/15/uk-government-to-examine-impact-of-streaming-on-future-of-music-industry
https://in.reuters.com/article/britain-assange/uk-judge-to-give-assanges-u-s-extradition-verdict-early-next-year-idINKBN26M6T0
https://www.theguardian.com/media/2020/sep/30/us-intelligence-sources-discussed-poisoning-julian-assange-court-told
https://www.bbc.com/news/world-asia-54452851
https://www.voanews.com/press-freedom/vietnam-seeks-further-limit-press
https://www.techdirt.com/articles/20201024/18515745576/ninth-circuit-dumps-sentencing-enhancement-handed-to-defendant-opening-social-media-accounts-isis-sympathizers.shtml
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Proposed classes of Alabama residents sued Apple and Google in separate lawsuits in N.D. Ala.,
seeking refunds for apps purchased through the defendants’ respective app stores that, the
plaintiffs claim, enabled unlawful gambling.

A student journalist at ASU has sued the school in D. Ariz., claiming that she was terminated
from her position as the manager of the Walter Cronkite Blaze Radio station in retaliation for a
tweet from her personal account regarding Jacob Blake, a black man shot by police in Kenosha,
Wisconsin. ASU maintains that the journalist was not removed for the views she expressed.

* * *

Well, that was a short issue, comparatively speaking. It’s almost like all of the news outlets that
we trawl for developments had something else on their minds, wonder what it could be.

Anyway, I’ll sign off for now. I suspect there will be more next month as our usual sources catch
up. Till then, be well, and thanks for reading!


https://www.al.com/news/2020/10/alabama-lawsuit-hits-apple-google-over-gambling-games.html
http://www.wb-law.com/wp-content/uploads/2020/10/10-12-20-Verified-Complaint.pdf

