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Cross Border Libel Issues for a
Digital World

Privacy and Newsgathering in
Latin America

Cross-Border Compliance
Issues

Anti-Piracy and Digital
Copyright Law Cross Borders

Keynote Address:
Manny Garcia, El Nuevo Herald

Lunch Address:
Emilio Romano, President of
Telemundo

MLRC'’s first conference on Legal Issues Concerning Hispanic and Latin
American Media is designhed to provide lawyers from North America and
Latin America a unique opportunity to meet and educate one another on
the issues that arise in cross-border content creation, newsgathering,
and distribution.



CURRENT SCHEDULE
9:1510 9:30 Welcome

9:30 to 10:00 Keynote: Manny Garcia, Executive Editor,
El Nuevo Herald

10:00 to 11:15 Cross Border Libel Issues for a Digital World
Johnita P. Due, (moderator) CNN

Gary Bostwick, Bostwick & Jassy

Andrés Cavelier, FastrackMedia

Maria Diaz, Thomson Reuters

The panel will explore libel law in Latin American jurisdictions under
civil and criminal codes, emerging issues of liability for user generated
content, the risks US broadcasters and publishers face when
distributing their material in Latin America, and the challenges of cross
border litigation.

11:30 to 12:45 Privacy and Newsgathering in Latin America
George de Lama, (moderator) Answers Media, LLC

Adolfo Jimenez, Holland & Knight LLP

Emilio Beccar-Varela, Estudio Beccar Varela, Buenos Aires
Margarita Escudero, Tinoco, Travieso, Planchart & Nufiez, Caracas

The panel will explore consent laws for recording in public places, the
different concepts of reasonable expectation of privacy under civil and
criminal laws, Inter-American Court case law on privacy rights of public
figures, liability for publishing lawfully obtained information, and
emerging data privacy and right to be forgotten doctrines.

12:45 10 2:00 Lunch with Speaker
Emilio Romano, President of Telemundo

2:00 to 3:15 Cross-Border Compliance Issues

Lisa Hughes, (moderator) NBCUniversal

Sira Veciana-Muino, Sony Pictures Television Networks,
Latin America and Brazil

Sally Ng, Universal Networks International

Carlos Garcia Perez, Office of Cuba Broadcasting

The panel will explore business ethics and corporate compliance
concerns for publishers and broadcasters distributing content in Latin
America, including risk assessment and counseling about anti-
corruption laws, data protection, and other clearance quagmires.

3:30 to 5:00 Anti-Piracy and Digital Copyright Law Cross Borders
Gustavo I. Lopez, (moderator) Discovery Latin America / US Hispanic
Ana Salas Siegel, Fox Latin America Channels

Ernesto Luciano, Yahoo! Hispanic Americas

José Sariego, HBO Latin America Group

The panel will explore the challenges publishers and broadcasters face
in protecting content from piracy, copyright and fair use issues, and
protections for third-party web platforms.

5:00 - 6:00 End of Conference Reception
Sponsored by The McClatchy Foundation,
The Miami Herald and El Nuevo Herald

MLRC Gratefully
Acknowledges the Support of

Holland & Knight

. MCCLATCHY

@he Wiami Hevald

6l Nuevo Herald

Conference Planning Group
Lynn Carrillo, NBC Telemundo
Adolfo Jimenez, Holland &Knight
Chuck Tobin, Holland & Knight
Sandra S. Baron, MLRC

Dave Heller, MLRC

Location

University of Miami School of Com-
munication, Wolfson Building
(Shoma Hall), located at 5100
Brunson Drive, Coral Gables, FL
33146.

Registration

The program fee for the conference
is $125. You can register online at
MLRC’s website:
www.medialaw.org.

CLE

MLRC is applying to have the Con-
ference approved for 6-7 hours of
Florida CLE credit.

Questions?

If you have any questions about the
conference or registration, e-mail:
latinamerica@medialaw.org
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Jury Returns Defense Verdict
In Radio Shock Jock Trial
Insults Were Not Actual Statements of Fact

By Jim Lake

A radio shock jock’s verbal blasts at another station’s on-
air host were not defamatory, a Florida jury decided. Schnitt
v. Clem, (Fla. Cir. jury verdict 1/30/13) (Arnold, J.).

Tampa radio personality Todd “MJ” Schnitt and his wife
sued Bubba “the Love Sponge” Clem over Clem’s on-air
rants. According to the Schnitts’ complaint, Clem called
Schnitt “a lying piece of crap,” “a snitch,” and “a real

>

modern day stool pigeon,” among other things. Clem also
said he “would not allow his kids
alone with” Schnitt, claimed Schnitt
had been “stealing money for years,”

and called Schnitt’s wife a “whore.”

Libel Trial

The trial revealed a long history of
animosity between the two Tampa
radio personalities. Schnitt and Clem
worked together at the same media
company in the 1990s, until Clem left
to join another broadcaster. Clem
made his comments as the host of a
popular morning program, while at the
time Schnitt had a top-rated afternoon

Juror comments indicated they saw Clem’s barbs as mere
name-calling that didn’t merit a lawsuit. “I think anybody
that runs and cries and hides in their house because someone
calls them a name kind of needs to grow up, you know,
develop a thicker skin, especially if you’re in the public eye,”
alternate juror Alana Wishire told the Tribune. “I’m a nurse
and I have a thicker skin than that.”

The jury’s forewoman, Kristy Craig, agreed. “I’m not a
fan, to be honest, of either party,” she told St. Petersburg’s
Tampa Bay Times newspaper. But, she
added, “I love that I can hate the antics
of Bubba the Love Sponge. I love that
he can say all that sexist, worthless
drivel to 400,000 radio listeners. I love
that I can change the station.”

Florida Case on
Humor & Hyperbole

The jury’s verdict was consistent
with appellate precedent recognizing
that attempts at humor and rhetorical
hyperbole are not actionable. The
classic illustration of this rule is
Greenbelt Coop. Pub. Ass'n v. Bresler,

show. Defendant Bubba Clem at trial. Jurors 398 U.S. 6 (1970), in which the
After nine days of testimony and  apparently agreed with Clem’s attorneys  Sypreme Court found that the

that his verbal

three hours of deliberations, jurors

attorneys that his verbal assaults could

not reasonably be understood to state actual facts about the
Schnitts.  “No one goes to the Bubba the Love Sponge
morning show to learn an objective fact,” attorney Joseph
Diaco said in his closing argument, according to The Tampa
Tribune.

Schnitt’s attorneys disagreed. “The First Amendment
does not protect this kind of speech,” lawyer Phil Campbell
told the jury. “It doesn’t protect outright lies.... It doesn’t
give us the right to hurt somebody through lies and
innuendos.”

assaults could not
) , reasonably be understood to state actual
apparently agreed with Clem’s  gacts about the Schnitts.

characterization of a developer’s
negotiating stance as “blackmail” was
“no more than rhetorical hyperbole, a
vigorous epithet used by those who considered [the
developer's] negotiating position extremely unreasonable.”
Florida courts reached a similar result in a case involving
a defamation claim against the wife of Hall of Fame baseball
player Cal Ripken Jr. Kelly Ripken told Ladies Home
Journal about her husband’s surprise upon finding a woman
in a house the woman had agreed to rent to Ripken during
spring training. “I told Cal, ‘She was planning to spend the
night with you!” ” Morse v. Ripken, 707 So. 2d 921 (Fla. 4th
(Continued on page 6)
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DCA 1998). “The intent of the statement was to be
humorous, and it did not invite serious examination of [the
homeowner’s] moral behavior,” the Florida appellate court
explained.

Similar arguments were presented prior to trial in the
Schnitt litigation. Partial summary judgment was granted
concerning Clem’s statements that a car dealership promotion
by Schnitt was “the biggest failure” and “didn’t sell one car.”
Those statements, the trial court found, were not defamatory.
Otherwise defense motions for summary judgment were
denied. Post-trial motions are pending, including Schnitt’s
request for a new trial.

Media Law Resource Center

The Supreme Court of Canada in 2008 issued a ruling
similar to the Tampa jury verdict. The Canada litigation
involved a Vancouver radio host’s criticism of a family
values advocate as displaying the kind of bigotry more
commonly associated with Hitler. ‘“Public controversy can be
a rough trade, “ the Canadian justices explained, “and the law
needs to accommodate its requirements.” WIC Radio Ltd.v.
Simpson, 2008 SCC 40, [2008] 2 SCR 420 (Can. 2008).

Jim Lake is a member of Thomas & LoCicero PL in
Tampa. His firm is not involved in the Schnitt litigation.
Plaintiff was represented by C. Philip Campbell, Jr.,
Shumaker, Loop & Kendrick LLP, Tampa. Defendant was
represented by Joseph Diaco, Adams & Diaco, Tampa.

University of Miami School of Communication and School of Law
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Virginia Jury Awards $17,000 to Veteran
Accused of Lying About Service Medals
Private Figure Plaintiff Sued WI'KR Over News Report

A Virginia jury recently returned a verdict for the plaintiff in a private figure libel suit against Virginia broadcaster
WTKR. Gsell v. Local TV Virginia, LLC, CL11-2642 (Va. Cir. jury verdict 1/29/13). The jury awarded a modest
$17,000 in actual damages and the parties settled before final judgment was entered.

Background

The plaintiff George Gsell is an Air Force veteran who served for a year in Vietnam and at the Air Force Academy
as a refrigeration and air-conditioning technician. Upon his retirement in 1977, his service record (a DD-214 form)
reflected that he had won several service medals of valor, including three Distinguished Flying Crosses and the Air
Force Cross (an award so rare that it has been awarded to fewer than 200 people in Air Force history). More recently,
plaintiff drove a car with a Virginia license plate identifying him as the winner of the Air Force Cross.

Gsell, however, was never actually awarded those medals, but it is unclear how they ended up on his 1977 service
record form, which has recently been corrected by the Air Force.

At the end of April 2010, WTKR News Channel 3 conducted an investigation, and aired a television report that
exposed the inaccuracy of Gsell’s claim, and accused him of lying about his service record, and arguably implying that
he had falsified records.

Reporter Dan Tordjman accused Gsell of, inter alia, “lying,” and stated that the DD-214 “document had to be
bogus” and that “The Stolen Valor Act makes it a federal crime for anyone to claim they’ve won an award when they
haven’t.” A similar written story was published on WTKR’s website.

Gsell sued WTKR, Tordjman, and a local newspaper, the Daily Press, which ran a related story. Plaintiff dismissed
the claim against the Daily Press before trial.

Libel Trial

Plaintiff was deemed a private figure. The Honorable Leslie L. Lilley presided. At trial plaitniff argued that he
honestly believed that he had been awarded the service medals at issue because they appeared on his DD-214 form, and
that he had no role in falsely adding them to his military record.

The defendants argued that it was unreasonable for plaintiff to form such a belief, given that he had not served in
combat, but rather, as a refrigeration and air-conditioning mechanic, and that the Air Force never told him (other than
in the DD-214) that he had been awarded the medals of valor. Still, the defense could not prove that plaintiff had
deliberately tampered with his service record.

The jury found for the plaintiff, presumably believing that the WTKR story falsely implied plaintiff had falsified
his service record (the jury verdict form did not require the jury to specify which of the news report’s statements had
been false). However, the jury concluded that plaintiff had not demonstrated actual malice, and thus, no presumed or
punitive damages were awarded; only actual damages in the amount of $17,000. The parties settled the case before the
trial judge entered the award as a final judgment.

Conrad M. Shumadine & Brett A. Spain, Wilcox & Savage, P.C., Norfolk, VA, represented WIKR and Dan
Tordjman. Kevin E. Martingayle, Stallings & Bischoolff, P.C., Virginia Beach, VA, represented Plaintiff.
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Florida Court Grants Default Libel
Judgment With Broad Speech Injunction
Order Bans Paper From Publishing Anything About Plaintiffs

A Florida federal court this month granted a default libel defendant Leo Joseph operates and publishes the newspaper;
judgment in favor of the Prime Minister of Haiti and a South and it has several thousand online readers in South Florida.
Florida businessman against the Haiti-Observateur At issue were articles written in French published in
newspaper and its operator. Baker v. Haite-Observateur, August and September 2012. The first was

No. 12-CV-2330 (S.D. Fla. Feb. 6,
2013) (Ungaro, J.).

The default judgment is notable
because it appears that plaintiffs sought

headlined “La Haitel en vente pour 25
millions$? The second, read “Global Voice
et SOWCI ensemble pour ruiner Ila
M,W.m--wm*l"“" TELCO.” Both articles concern the sale of
no monetary damages in their motion mmi%fﬁ&az?ﬁﬁssmﬂ POLiTi!T\(;U;e Haitian telecom company, Haitel
LE REEI-'\ - e 5 .
for default, but instead asked for and MIChel Mart . ystice Plaintiffs filed suit for defamation on
u/rm September 10, 2012. They alleged the

were granted a broad injunction Duvaller a =
- e de o . N .
permanently restraining the newspaper’s = Y NI o acot & d:-?“":fc“".,; articles falsely implied they used their
government connections to profit from

détriment de ¢
operator “from publishing future
communications to any third-parties
concerning or regarding the Plaintiffs in

LIS PRGES 1!

the sale of the telecom company and

were published with actual malice. The

. . . - ' B sompEes .
either their professional, personal or : = awvonvwow  defendants did not answer the
- » avthentigque :

political lives.” Order at para. 6. 3 : U e sadeur Raymond

o . —p— . et Alcide Joseph
Plaintiff Laurent Lamothe is the

current Prime Minister of Haiti. Plaintiff

Patrice Baker is a Haitian-American

businessman in South Florida. The Haiti-

complaint, although the filing of the
lawsuit was picked up by the press.
After defendants failure to answer the

Tlfﬁf!ii‘j:?‘.‘: L_,,:;
Martelly Invet : e

flectoral premdg;ﬁm}_ {:gfmzL
S e EEUEE S

T

Observateur is a Brooklyn-based cmmsgmssiwsss =770

plaintiffs moved for a default
judgment. The affidavit in support of
the default judgment merely restates

the allegations from the complaint that the
in the U.S., Canada and Caribbean. The newspaper’s website articles are false and published with actual

newsweekly serving the Haitian community

malice.

states that it has a weekly circulation of 75,000. It is available Plaintiffs were represented by J. Ronald Denman and

in hardcopy and online. According to the complaint, Miguel Armenteros, Perlman, Bajandas, Yevoli & Albright,
P.L., Miami, FL.
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Minnesota Supreme Court Holds Online
Speaker Entitled to Summary Judgment
Another Case for the “Tool” Kit

By Leita Walker
In an opinion issued at the end of January, the Minnesota
Supreme Court ruled unanimously that online statements
about the behavior of a doctor, including the statement that he
was a “real tool,” were not actionable. McKee v. Laurion, No.
A11-1154,2013 WL 331558 (Minn. Jan. 30, 2013).

In reaching this conclusion, the Court addressed various

issues, including the doctrine of substantial truth, whether the
statements were defamatory, and the opinion defense.

Background

McKee arose after defendant Dennis Laurion perceived
his father’s doctor to be rude and insensitive and posted about
his interaction with the doctor on a “rate-your-doctor”
website. The doctor sued for defamation per se and

interference with business, citing six specific statements:

e Dr. McKee said he had to “spend time finding out if
you [Kenneth Laurion] were transferred or died.”

e Dr. McKee said, “44% of hemorrhagic strokes die
within 30 days. I guess this is the better option.”

e Dr. McKee said, “You [Kenneth Laurion] don’t need

therapy.”

e Dr. McKee said, “[I]t doesn’t matter” that the

patient’s gown did not cover his backside.

e Dr. McKee left the room without talking to the
patient’s family.

122

e A nurse told Laurion that Dr. McKee was “a real tool

On summary judgment, the district court granted
defendant's motion and dismissed the doctor's claims with
prejudice, holding that the statements lacked defamatory

meaning and that the statements were either protected opinion

or substantially true or too vague to convey a defamatory
meaning. The Court of Appeals affirmed dismissal of the
interference claim but reversed on the defamation claim. It
concluded that the statements were factual assertions and not
opinions, that there were general issues of material fact as to
their falsity, and that they tended to harm the doctor's reputation.

Minnesota Supreme Court Ruling

The Minnesota Supreme Court reversed, holding “none of
the six statements is actionable either (1) because there is no
genuine issue of material fact as to the falsity of the
statements or (2) because the statements are not capable of
conveying a defamatory meaning that would harm
respondent's reputation and lower him in the estimation of the
community.” McKee, 2013 WL 331558, *1.

With regard to the statements defendant claimed the
plaintiff made about survival rates and the hospital gown, the
court held that those statements were substantially true
because the “gist” or “sting” of each party’s version of what
was said was the same. /d. at *3.

As to the remaining statements—that the doctor said the
patient did not need therapy, that he did not take time to talk
to the family, and he was a “real tool”—the court held that
the statements were not defamatory.

With regard to the “tool” statement in particular, the court
held that this was “pure opinion” because it “cannot be
reasonably interpreted as stating a fact and it cannot be
proven true or false.” /d. at *6.

The court rejected the argument that because defendant
claimed a nurse told him the doctor was a tool the statement
was provably false and therefore actionable. It stated that
“attributing the statement to an unidentified nurse does not
add defamatory meaning to the statement.” /d.

Leita Walker is an associate in the Minneapolis office of
Faegre Baker Daniels LLP. Marshall H. Tanick and Teresa
J. Ayling of Hellmuth & Johnson, PLLC, Edina, MN,
represented the plaintiff. John D. Kelly and David L. Tilden
of Hanft Fride, P.A., Duluth, MN, represented the defendant.
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Washington Court Affirms Dismissal

of Libel Claim Against Seattle TV Station
Allegedly False Statements Did Not Change Broadcasts’ Gist

By Bruce E.H. Johnson and Ambika K. Doran
On January 14, 2013, a Washington appellate court
affirmed dismissal of a defamation lawsuit brought against a
Seattle television station, primarily on the basis that any
allegedly false statements in the challenged broadcasts did
not change the gist of those that were admittedly true. See
U.S. Mission Corp. v. KIRO TV, Inc.,292 P.3d 137 (2013).

Background

The defendant, KIRO-TV, had broadcast and published
on its website two stories about the plaintiff, charity United
States Mission Corp. (“Mission”). The stories focused on
Mission’s local halfway house, noting its
placement on a list for recently released
King County jail inmates, Mission’s
requirement that residents solicit money
door-to-door in nearby neighborhoods, and
KIRO’s discovery that some of those
residents were felons. Mission alleged that
the stories defamed it by suggesting it
deliberately sought out felons to live in its
houses and  intimidate neighbors into

donating money.

Court Rulings

The trial court granted KIRO’s motion for judgment on
the pleadings (applying a summary judgment standard
because both sides had offered additional evidence), and the
Court of Appeals affirmed. Noting that the defamatory
nature of speech “must be apparent from the words
themselves,” the court reiterated that a libel claim “may not
be based on the negative implication of true statements.” In
addition, it reasoned, not every statement in a broadcast need
be literally true; instead, “a defendant need only show that the
statement is substantially true or that the gist of the story, the
portion that carries the ‘sting,” is true,” which presents a
question of law for the court.

The court found the stories
did not suggest that
Mission “deliberately”
seeks out violent criminals

to make money and
threaten people; it only
featured neighbors who
themselves felt threatened.

The court found that the gist of KIRO’s stories was true,
even though KIRO had reported that Mission “recruits”
felons and sends “bevies” of felons into neighborhoods,
statements, it found, that may have been false. It noted:

When considered as a whole, the gist of
KIRO's stories is that U.S. Mission is among
the places to which recently released inmates
from the county jail, including felons, are
referred for transitional housing; that some of
residents of U.S. Mission are or have been
persons with felony or non-felony
convictions; that residents of U.S. Mission,
including recently released inmates,
are required to solicit donations in
order to continue living there; and
that U.S. Mission takes residents into
neighborhoods so they can solicit
donations. US Mission does not deny
the truth of these assertions.

In particular, the court found the stories
did not suggest that Mission “deliberately”
seeks out violent criminals to make money
and threaten people; it only featured
neighbors who themselves felt threatened.

The opinion further noted that KIRO did not suggest that
a “significant proportion” of solicitors have criminal records
as violent felons; rather, the stories did not discuss that
proportion at all. Finally, to the extent that the stories
allegedly implied that Mission did not have a religious
mission, one of the appellant’s theories of liability, the court
held that such “a statement of opinion cannot be defamatory.”

The court also rejected Mission’s arguments that several
statements in the stories were literally false, including, for
example, that KIRO’s reporter had gone undercover to
“reveal the motives and tactics of the United States Mission”;
public records showed certain inmates moved to Mission’s

(Continued on page 11)
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Seattle home after getting out of prison; Mission’s operators
drove residents, some criminals and transients, to
neighborhoods to solicit donations; and neighbors reported
they felt threatened by the solicitors, who, they said, did not
mention religion. Finally, it rejected Mission’s claim that the
headline “Jailhouse Used to Find Door-to-Door Solicitors”
was defamatory.

Finally, the Court of Appeals declined to consider the trial
court’s decision to defer any ruling on KIRO’s alternative
motion, brought under Washington’s new anti-SLAPP
statute, RCW 4.24.525. Mission had argued the law was
unconstitutional but the trial court declined to address these

novel issues, because the claims could not survive a motion
for judgment on the pleadings.

In this appeal, plaintiff United States Mission Corp. was
represented by James E. Lobsenz and Lydia A. Zakhari of
Carney Badley Spellman, P.S., Seattle, and defendant KIRO
TV, Inc. was represented by Bruce E. H. Johnson and Ambika
K. Doran of Davis Wright Tremaine LLP, Seattle. An amicus
brief was submitted by the Reporters Committee for Freedom
of the Press, Washington Newspaper Publishers Association,
and Allied Daily Newspapers of Washington, represented by
Gregg P. Leslie of The Reporters Committee for Freedom of
the Press and Jessica L. Goldman of Summit Law Group
PLLC, Seattle.
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Lindsey Lohan Lawsuit
Against Rapper Pit Bull Dismissed

A New York federal district court this month dismissed a
lawsuit filed by actress Lindsey Lohan over the use of her
name in a popular hip hop song. Lohan v. Perez aka
“Pitbull” et al., 11 CV 5413 (E.D.N.Y. Feb. 21, 2013)
(Hurley, J.). The court easily found that the song was

protected First Amendment speech, the use was not
commercial, and, even if so, the brief mention of the actress’s
name was incidental.

Although Lohan failed to state a claim, the court denied
defendants’ motion for Rule 11 sanctions. The plaintiff’s
attorney was, however, fined for submitting a motion copied
from blogs and Internet sites. Although the fine was a
relatively minor $750, the court noted that publicity about the
errant filing would bite the lawyer more.

Background

Lohan sued rapper Armando
Perez, aka “Pit Bull,” and a host of
music producers and distributors,
over a song entitled “Give Me
Everything,” which was a number one
single on Billboard’s June 2011
charts. The song mentioned Lohan a

single time in the following verse:

Take advantage of tonight
Cause tomorrow I'm off to
Dubai to perform for a princess
But tonight, I can make you my
queen

And make love to you endless
This is insane: the way the name growin'
Money keep flowin'

Hustlers move aside

So, I'm tiptoein', to keep flowin'

I got it locked up like Lindsay Lohan

Lohan brought suit in New York State court in November
2011 alleging the use of her name violated Sections 50-51 of
the state’s Civil Rights Law by using her name for
advertising purposes. Lohan also pled additional claims for

unjust enrichment, emotional distress and injunctive relief.
Defendants removed the case to federal court based on
diversity jurisdiction.

District Court Decision

The court first held that it could consider the song lyrics
even though plaintiff did not attach them to her complaint.
The lyrics were “integral to the complaint.”

On the merits, the court began by agreeing with the
defendants that New York’s misappropriation law, Civil
Rights Law Sec. 50-51, does not apply to works of art. “Pure
First Amendment speech in the form of artistic expression ...

deserves full protection, even against [another individual’s]

ZBYLLE

statutorily-protected privacy
interests.” Quoting Hoepker v.
Kruger, 200 F. Supp. 2d 340, 350
(S.D.N.Y. 2002).

Next the court agreed that Lohan’s
name was not used for advertising or
trade within the meaning the New
York statute. The fact that the song
was presumably created and
distributed to make money did not
render it commercial under the law.

Finally, Lohan’s misappropriation
claim also failed because the use of
her name was incidental. It was
mentioned only once, was not in the
title or refrain, “and appeared entirely
incidental to the theme of the song.”

As to the remaining claims, the unfair competition claim
failed because it was nothing more than a recasting of
Lohan’s failed privacy count.

The claim for intentional infliction of emotional distress
failed because the conduct at issue was not extreme and
outrageous as a matter of law.

Lindsey Lohan was represented by Stephanie Ovadia,
East Meadow, NY. Defendants were represented by Audrey
Pumariega and Marcos Jimenez, McDermott Will & Emery
LLP, Miami; and Sarah Gibbs Leivick, Kasowitz Benson
Torres & Friedman LLP, NY.
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Vermont Federal Court Applies
Anti-SLAPP Law to Strike Complaint

By Navah Spero
The Vermont federal district court recently applied the
state’s anti-SLAPP statue to strike a complaint filed against a
college and two journalism students. Haywood v. St
Michael’s College, No. 2:12-CV-164, 2012 U.S. Dist. LEXIS
177468 (D. Vt. Dec. 14, 2012),

Background

Plaintiff John Haywood, a candidate for president of the
United States in the 2012 New Hampshire Democratic
primary, sued St. Michael’s College (the “College”) and two
students for libel after they wrote and published a profile of
him on the College’s website on January 4, 2012.

The students reviewed Mr. Haywood’s website,
interviewed him, and interviewed his associates in North
Carolina prior to writing the profile. The
students’ journalism professor published the
profile on the College’s website.  Mr.
Haywood alleged that the profile was
libelous and contained false statements
about his policy positions on several topics,
including taxes, healthcare, foreign policy,
global warming, and early childhood
education. Mr. Haywood argued that the
profile harmed his reputation in his home
state of North Carolina and caused him to lose the primary to
President Obama on January 10, 2012.

Each defendant filed a motion to dismiss under Federal
Rule of Procedure 12(b)(6) for failure to state a claim upon
which relief can be granted and a motion to strike the
complaint under Vermont’s Anti-SLAPP Statute, 12 V.S.A. §
1041. The court granted all of the defendants’ motions. This
was the first time Vermont’s Anti-SLAPP statute was used to
strike a complaint in a reported case.

Vermont’s Anti-SLAPP Statute
Vermont’s Anti-SLAPP statute permits a defendant to file

a motion to strike when a lawsuit arises “from the defendant's
exercise, in connection with a public issue, of the right to

The court first addressed
the question of whether
Vermont’s anti-SLAPP

statute was in conflict
with the Federal Rules of
Civil Procedure.

freedom of speech or to petition the government for redress
of grievances under the United States or Vermont
Constitution.” 12 V.S.A. § 1041(a).

The statute applies to:

(1) any written or oral statement made before a
legislative, executive, or judicial proceeding, or
any other official proceeding authorized by law;

(2) any written or oral statement made in
connection with an issue under consideration or
review by a legislative, executive, or judicial
body, or any other official proceeding authorized
by law;

(3) any written or oral statement concerning an
issue of public interest made in a
public forum or a place open to the

public; or

(4) any other statement or conduct
concerning a public issue or an issue
of public interest which furthers the
exercise of the constitutional right of
freedom of speech or the
constitutional right to petition the

government for redress of grievances.

12 V.S.A. § 1041(i).

The court must grant the motion to strike the claims
unless the plaintiff can show that defendant’s speech “was
devoid of any reasonable factual support and any arguable
basis in law” and caused “actual injury to the plaintiff.” 12
V.S.A. § 1041(e)(1).

District Court Decision
The court first addressed the question of whether

Vermont’s anti-SLAPP statute was in conflict with the

(Continued on page 14)
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(Continued from page 13)

Federal Rules of Civil Procedure. The court recognized that
at least one federal court has held that its state’s anti-SLAPP
statute conflicted with the Federal Rules, Stuborn Ltd.
Partnership v. Bernstein, 245 F. Supp. 2d 312, 316 (D. Mass.
2003), but noted that the District Court in Vermont has
already held that there is no conflict. Bible & Gospel Trust v.
Twinam, 2:07-CV-17, 2008 U.S. Dist. LEXIS 103674 (D. Vt.
July 18, 2008) (following the Ninth Circuit in holding that
Vermont’s Anti-SLAPP statute does not directly conflict with
the Federal Rules of Civil Procedure and the state’s interest
outweighs the federal interest).

Next, the Court questioned whether the defendants’
actions were the type of conduct protected by the statute. The
Court looked at both the causes of action alleged by the
plaintiff and the nature of the defendants’ conduct. The Court
noted that a defamation claim is often brought by plaintiffs
seeking to suppress free speech. In addition, the Court found
that the nature of defendants’ conduct
satisfied 12 V.S.A. § 1041(1))(3): “(3) any
written or oral statement concerning an
issue of public interest made in a public
forum or a place open to the public.”

The written statement was made about a
candidate in a presidential election on a
public website.  The Court held that
defendants satisfied the burden of showing
that the anti-SLAPP statute applied to their
case.

As such, the Court shifted the burden to the plaintiff to
demonstrate that (1) the profile lacked any factual basis and
(2) that he suffered actual injury. In analyzing the first prong,
the Court relied on cases interpreting Massachusetts’ and
California’s anti-SLAPP statutes, which have held that to
meet the first prong of the test, the plaintiff must show that
his claim is legally sufficient.

Having already ruled that plaintiff’s complaint should be
dismissed under Rule 12(b)(6) for failure to state a claim
upon which relief can be granted under both North Carolina
and New Hampshire defamation law, the court concluded that
plaintiff did not state a legally sufficient claim and therefore
could not establish that the profile lacked any factual basis.

To the contrary, the profile closely resembled plaintift’s
own website. The court also concluded that plaintiff failed to

Vermont’s federal courts
will freely apply the anti- facts).
SLAPP statute when

presented with a complaint
that seeks to deter public

establish any actual injury. Plaintiff lost the New Hampshire
primary by a 116 to 1 ratio, making it highly speculative that
the profile had any effect on the outcome.

In addition, the profile was only published on the
College’s website in Vermont, and the statement that
allegedly caused the most harm in North Carolina was that
plaintiff was running for president as a Democrat, a factually
true statement.

The Court found that the plaintiff could not carry his
burden and struck the complaint. In addition, the Court
ordered the plaintiff to pay defendants’ full attorneys’ fees, as
required by the statute. In other jurisdictions, plaintiffs have
argued that they are only responsible for attorneys’ fees
incurred pursuing the motion to strike, an argument the
Haywood Court rejected given the breadth of Vermont’s
other statutory fee-shifting schemes. See e.g. L'Esperance v.
Benware, 2003 VT 43, 99 21-26, 175 Vt. 292 (affirming an
award of attorney’s fees for all fees incurred while pursuing
claims under the Vermont Consumer Fraud
Act and other related claims because all of
the claims were based on the same general

Haywood 1is only the second case
decided under Vermont’s anti-SLAPP
statute. The first was decided in 2008 and

participation in public the underlying claim was copyright
discourse.

infringement. Bible and Gospel Trust, 2008
U.S. Dist. LEXIS 103674. The court there
denied the motion to strike because the
complaint was narrowly tailored to defendant’s copyright
infringement and plaintiff could show actual damages based
on that infringement. Id. at *11.

Taken together, these two cases demonstrate that
Vermont’s federal courts will freely apply the anti-SLAPP
statute when presented with a complaint that seeks to deter
public participation in public discourse. The federal court in
Vermont will also broadly apply the attorney’s fees provision
in the statute to cover all fees incurred by defendants in the
lawsuit up to the date of the decision striking the complaint.

Navah Spero is a lawyer with Gravel and Shea,
Burlington, VT.  Plaintiff acted pro se. Defendants were
represented by W. Scott Fewell, Dinse, Knapp & McAndrew,
P.C., Burlington, VT; and William B. Towle, Ward & Babb,
South Burlington, VT.
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No Personal Jurisdiction Over Colombian
Newspaper Sued in Georgia for Libel
Served Ads on Website Insufficient to Exert Jurisdiction

In an interesting unpublished decision, the Eleventh
Circuit affirmed that Georgia courts lacked personal
jurisdiction over a Colombian newspaper sued for libel in the
state. Henriquez v. El Pais et al., No 12-11428 (11" Cir. Dec.
6, 2012) (Hull, Jordan, Anderson, JJ.) (per curiam).

Plaintiff argued that the online version of the newspaper

available in Georgia contained advertisements for U.S.
companies and therefore the foreign newspaper was
transacting business in the state. The online advertisements,
however, were placed by a third party ad server in Colombia.
The Eleventh Circuit held that these served ads by themselves
were insufficient to constitute doing business in Georgia for

purposes of exercising jurisdiction.
Background

In 2010, Colombian newspaper El Pais published several
articles about a child custody dispute litigated in Colombia
between plaintiff and a Colombian surrogate mother.
Plaintiff sued the newspaper in federal court in Georgia,
alleging that the articles falsely reported on the Colombian
litigation and implied, among other things, that he abducted
the children and had an affair with the surrogate mother. Last
year a federal district court dismissed for lack of personal
jurisdiction. See Henriquez v. El Pais, et al., (N.D. Ga. Feb.
21, 2012) (Story, J.).

Personal Jurisdiction Analysis

The Georgia long-arm statute, in relevant part, extends to
nonresidents 1) who transact any business within the state and
the cause of action arises from the transaction; or 2)
nonresidents who regularly conduct or solicit business in the
state. See Ga. Code. Ann. § 9-10-91(1), (3).

Plaintiff had submitted copies of the newspaper’s
webpages featuring ads from U.S. companies, such as
Comcast, Sprint, Allstate, and Publix. Some of the ads linked
to Georgia locations of those companies. Plaintiff also

submitted information about the Colombian Internet
advertising company Pautefacil.com and alleged that the
newspaper and Pautefacil shared revenue anytime Georgia
residents clicked on the ads.

Affirming dismissal, the Eleventh Circuit first held that
there was no jurisdiction under the first prong because the
plaintiff’s “defamation claims arose out of the defendants'
publication of defamatory news articles on their websites, not
the defendants' placement of advertisements from U.S.
companies on their websites.” Second, the Court held there
was no evidence that the served ads amounted to conducting

regular business in Georgia.

Their only alleged contact with Georgia
consisted of displaying advertisements of
various companies on their Internet
websites, including advertisements of a
company based in Georgia. There is no
allegation, much less evidence, that the
defendants secured these advertisements
directly from companies in Georgia or
through any contact (telephone call, letter, or
any type of communication) with any
company in Georgia. Just the opposite, the
defendants obtained the advertisements from
Pautefacil.com, a Colombian ad server or

advertising company.

The Court concluded that the accessibility and display of
advertisements on the newspaper’s website does not, by
itself, mean that the newspaper had any contact with
Georgia.

Thus, plaintiff failed to show that the newspaper
transacted, solicited or derived substantial revenue from
goods used or services rendered in Georgia.

Plaintiff acted pro se. The defendants were represented
by Christopher Moorman, Moorman Pieschel, LLC,
Atlanta, GA.
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Reporting That Prisoner “Testified
Against” an Associate Not Defamatory

The New Hampshire Supreme Court this month affirmed
dismissal of a state prisoner’s defamation complaint against
the Nashua Telegraph newspaper for reporting that he
“testified against” a criminal accomplice. Sanguedolce v.
Wolfe, No. 2012-217 (N.H. Feb. 25, 2013). The Court held
that even if false the statement was not defamatory as a
matter of law.

However, in a more confusing section of the opinion, the
Court held that the plaintiff should have been allowed to
amend his complaint to add a claim for negligent publication.
The Court therefore remanded the case for additional
proceedings on that issue.

Background

In 2011, the plaintiff pleaded guilty to burglary and was
sentenced to three to eight years in prison. An older criminal
accomplice was convicted of more serious home invasion
crimes and sentenced to 21 years in prison. The Nashua
Telegraph wrote about the case and erroneously reported that
plaintiff “testified against” his accomplice.

Plaintiff sued the newspaper and reporter Andrew Wolfe
for defamation, arguing that the false statement portrayed him
as a “rat,” “tattletale,” “snitch,” a perjuror, or someone who
“cut a deal” in exchange for leniency.

He cited law review articles and other sources to
demonstrate the “low esteem in which even respectable
groups in our society hold informants.” The trial court
dismissed the defamation complaint. The court also denied
plaintiff’s motion to amend and add a claim for negligent
publication, finding the defamation and negligence claims

were “one and the same.”

Supreme Court Decision

On the issue of defamatory meaning, the New Hampshire
Supreme Court looked at case law from around the country
and found a widespread agreement that allegations of
cooperation with law enforcement are not defamatory as a
matter of law. See, e.g., Agnant v. Shakur, 30 F. Supp. 2d
420, 422, 424 (S.D.N.Y. 1998) (reference to plaintiff as “a

snitch named Haitian Jack” not defamatory; Waring v.

William Morrow & Co., Inc., 821 F. Supp. 1188, 1189 (S.D.
Tex. 1993); Clawson v. St. Louis Post-Dispatch, 906 A.2d
308, 316 (D.C. 2006) (collecting cases).

Adding to this precedent, the Court noted:

We readily adopt the rule and rationale of
these decisions. It may be that some
elements in our society would look
unkindly upon those who willingly
cooperate with the authorities in
apprehending or convicting a criminal.
Prisoners, in particular, may harbor these
sentiments. The prevailing view among law
-abiding citizens, however, is that such
conduct reflects good moral character,
respect for the rule of law, and a
willingness to place the interests of truth,
justice, and the social order above one’s
own self interest or petty loyalties.

Negligent Publication Claim

The Court, however, went on to hold that the trial court
erred in denying plaintiff’s motion to amend and add a claim
for negligent publication. The defamation and negligence
claims were not the same, the Court concluded. The proposed
amendment argued that the newspaper owed a duty of
accuracy to the people mentioned in its articles, and that as a
proximate result of the newspaper’s error, plaintiff was
assaulted and beaten by other inmates.

Without expressing an opinion on the viability of the
claim, the Court found that the amendment should have been
allowed under New Hampshire’s liberal amendment rules.

Moreover, the Court noted that it has recognized negligent
publication under “special circumstances.” Citing Remsburg
v. Docusearch, 149 N.H. 148, 155 (2003) (allowing wrongful
death claim to proceed against data broker).

Plaintiff was represented by Lawrence Vogelman and
Kirk Simoneau, Nixon, Vogelman, Barry, Slawsky &
Simoneau, P.A., of Manchester, NH. The newspaper
defendants were represented by Richard Gagliuso, Gagliuso
& Gagliuso, Merrimack, NH.

RETURN TO TABLE OF CONTENTS


http://www.courts.state.nh.us/supreme/opinions/2013/2013018sanguedolce.pdf
http://www.courts.state.nh.us/supreme/opinions/2013/2013018sanguedolce.pdf

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2013 Media Law Resource Center, Inc.

MLRC MedialLawLetter

February 2013

Page 17

Illinois Appeals Court

Protects Identify of Yelp! Reviewer
Negative Review of Plaintiff Was Opinion,
Court Denies Pre-suit Disclosure

An Illinois appellate court affirmed denial of a motion for
pre-suit disclosure to obtain the identity of a Yelp reviewer
who posted a harsh online review of an apartment building
management company. Brompton Building, LLC v. Yelp!, No.
1-12-0547, 2013 Ill. App. Unpub. LEXIS 145 (Ill. App. Jan.
31, 2013) (Epstein, Smith, Pucinski, JJ.). Looking at
plaintiff’s review in context, the Court agreed that it was a

statement of opinion; and, alternatively, not reasonably of and

concerning plaintiff.
Background

Plaintiff Brompton Building, LLC (Brompton) is the
owner of a Chicago apartment building. Non-party Beal
Properties was the managing agent. At issue was a Yelp
review written by “Diana Z. Chicago, IL.”

Diana Z. wrote a lengthy review criticizing Beal’s
management of the building, complaining about the late
receipt of a rent check, late charges, and overall rudeness.
The review only mentioned plaintiff once. In the course of the
review, Diana Z. wrote that “Beal Properties is illegally
charging tenants late fees for their rent.”

Brompton sought pre-suit disclosure of Diana Z.’s
identity arguing the review was defamatory and tortiously
interfered with Brompton's prospective economic advantage.
The trial court denied the motion, finding that the review
“does not meet the criteria of defamatory material.” Citing,
e.g., Stone v. Paddock Publications, Inc., 961 N.E.2d 380 (Ill.
App. 172011).

In Stone, the appellate court quashed a motion for pre-suit

discovery to obtain the identity of a pseudonymous online
poster. The Stone court held that plaintiff failed to make a
prima facie showing to support a libel claim because the
statement at issue was either not factual or subject to an
innocent construction. The court affirmed that Illinois
follows a motion to dismiss standard and not a higher
summary judgment standard in protecting anonymous online
speech.

Addressing the issue of anonymity, the Stome court
notably observed:

Encouraging those easily offended by
online commentary to sue to find the name
of their “tormenters” would surely lead to
unnecessary litigation and would also have
a chilling effect on the many citizens who
choose to post anonymously on the
countless comment boards for newspapers,
magazines, websites and other information
portals. Putting publishers and website
hosts in the position of being a “cyber-
nanny” is a noxious concept that offends
our country's long history of protecting

anonymous speech.

Appellate Court Decision

The appellate court began by reviewing the Stone decision
at length. The court concluded:

“When Diana Z.'s posting is reviewed in its
e