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T H E  MOTION TO DISlvlISS 
A L I T I G A T I O N  DEVICE 
N O T  T O  BE FORGOTTEN 

I N  MEDIA LIBEL AND PRIVACY ACTIONS 

I N T R O D U C T I O N .  LDRC s t u d i e d  95 m o t i o n s  t o  d i s m i s s  i n  l i b e l ,  
p r i v a c y  and r e l a t e d  e d i t o r i a l  t o r t  cases ( a l m o s t  a l l  i n v o l v i n g  
m e d i a  d e f e n d a n t s ) .  These  cases were r e p o r t e d  i n  t h e  Media I_ Law 
R e  o r t e r  b e t w e e n  A p r i l  7 ,  1981 and August 16 ,  1983 (Volumes 7, 
*[through I s s u e  No. 291 ,  w i t h  t h e  e x c e p t i o n  o f  several  
u n r e p o r t e d  d e c i s i o n s  f o u n d  i n  LDRC's case f i l e s  c o v e r i n g  approx-  
i m a t e l y  t h e  same p e r i o d  o f  time. ( S e e  n o t e  on LDRC d a t a  s a m p l e ,  
i n f r a . )  The m o t i o n s  were made i n  b o t h  s t a t e - a n d  federal  c o u r t s ,  
i n c l u d i n g  f e d e r a l  cases d e c i d e d  i n  f i f t e e n  d i s t r i c t s  and f i v e  
c i r c u i t s  and s t a t e  c a s e s  i n  t w e n t y  d i f f e r e n t  s t a t e s .  (See  Mot ions  
t o  D i s m i s s  Case L i s t  and  Case L i s t  by J u r i s d i c t i o n ,  i n f r a . )  

The r e s u l t s  o f  t h i s  LDRC s t u d y ,  r e f l e c t e d  i n  t h e  T a b l e s  and  
Case L i s t  be low,  document  t h a t  t h e  mot ion  t o  d i s m i s s  p r o c e d u r e  is 
a n  i m p o r t a n t  one  f o r  m e d i a  d e f e n d a n t s .  I n  t h e  grea t  m a j o r i t y  o f  
t h e  cases s t u d i e d ,  t h e  m o t i o n  r e s u l t e d  i n  e i t h e r  d i s m i s s a l  of t h e  
case i n  i ts  e n t i r e t y  o r  else i n  t h e  e x c l u s i o n  o f  key c l a i m s ,  p a r t i e s  
o r  i s sues  f rom t h e  c a s e .  T h i s  i m p r e s s i v e  r e c o r d  of  s u c c e s s  -- i n  
c o n t r a s t  t o  m o t i o n  p r a c t i c e  i n  o t h e r  areas o f  c i v i l  l i t i g a t i o n  -- 
s u g g e s t s  t h a t ,  a t  l e a s t  as t o  c e r t a i n  l ega l  i s s u e s  o r  c la ims,  m o t i o n s  
t o  d i s m i s s  may i n  f a c t  b e  t h e  p r e f e r r e d  m e t h o d  f o r  r e s p o n d i n g t o  a 
l i b e l  o r  p r i v a c y  c o m p l a i n t .  

The  L D R C  s t u d y  s h o u l d  p r o v i d e  g u i d a n c e  as t o  how a n d  when 
m o t i o n s  t o  d i s m i s s ,  i n s t e a d  of or i n  c o m b i n a t i o n  w i t h  m o t i o n s  f o r  
summary judgmen t ,  can  b e s t  be employed t o  a v o i d  t r i a l  o f  l i b e l  
claims and t h e  a t t e n d a n t  a d v e r s e  r e s u l t s  -- as t o  b o t h  l i a b i l i t y  a n d  
damages  -- t h a t  LDRC h a s  p r e v i o u s l y  documented.  The LDRC m o t i o n s  
t o  d i s m i s s  s t u d y a l s o  d o c u m e n t s  e m p i r i c a l l y  what  h a s  b e e n  w i d e l y  
r e c o g n i z e d  -- i .e. ,  t h a t  a great  many l i b e l  c o m p l a i n t s  are l e g a l l y  
d e f i c i e n t  and t h a t  s u c h  meri t less  c o m p l a i n t s  can and s h o u l d  b e  d i s -  
posed  o f  a t  t h e  e a r l i e s t  p o s s i b l e  stage o f  t h e  l i t i g a t i o n .  Media 
d e f e n s e  a t t o r n e y s  c o u l d  do e v e n  more, i t  seems f r o m  t h e  LDRC s t u d y ,  
t o  work  t o w a r d  e x p a n d i n g  t h e  a v a i l a b i l i t y  of e a r l y  d i s m i s s a l  b o t h  
as a matter o f  t h e  s u b s t a n t i v e  l a w  p e r t a i n i n g  t o  v a r i o u s  legal  issues  
and  claims and as a matter of F i r s t  Amendment p r o c e d u r e .  I n  t h a t  
r e g a r d ,  i t  would a p p e a r  a p p r o p r i a t e  t o  a t t e m p t  t o  p e r s u a d e  more c o u r t s  
i n  a v a r i e t y  o f  c o n t e x t s  t h a t  t h a t  s p e c i a l  r e c e p t i v e n e s s  t o  d i s m i s s a l  
m o t i o n s  s h o u l d  be a c c o r d e d  i n  o r d e r  t o  a v o i d  t h e  c h i l l i n g  e f f ec t s  of  
l i b e l  and  p r i v a c y  l i t i g a t i o n  on  f r eedom o f  t h e  p r e s s  and t h e  p u b l i c ' s  
r i g h t  t o  know. 
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SUMMARY - OF FINDINGS 

O v e r a l l ,  t h e  LDRC d i s m i s s a l  d a t a  r e v e a l s  
t h a t  more  t h a n  2 o u t  o f  3 o f  t h e  m o t i o n s  t o  
d i s m i s s  r e p o r t e d  o v e r  t h e  p a s t  t w o - p l u s  y e a r s  
r e s u l t e d  i n  o u t r i g h t  d i s m i s s a l  o f  t h e  l i b e l  o r  
p r i v a c y  a c t i o n .  

A t  t h e  t r i a l  c o u r t  l e v e l ,  j u s t  u n d e r  3 
o u t  o f  4 m o t i o n s  were g r a n t e d .  

If one  i n c l u d e s  c a s e s  i n  which  some claims, 
i s sues  o r  p a r t i e s  were e l i m i n a t e d  as t h e  
r e s u l t  o f  a m o t i o n  t o d i s m i s s ,  t h e  r a t e  o f  
" s u c c e s s "  i n c r e a s e d  t o  more t h a n  3 o u t  o f  4 
m o t i o n s  g r a n t e d .  

The r e s u l t s  a f t e r  a p p e a l s  were  s l i g h t l y  l e s s  
f a v o r a b l e ,  b u t  d e f e n d a n t s  s t i l l  p r e v a i l e d  
i n  an i m p r e s s i v e  67% of t h e  a p p e a l e d  m o t i o n s .  

Mot ions  t o  d i s m i s s  were f a v o r a b l y  g r a n t e d  on  
a b r o a d  r a n g e  o f  legal  i s s u e s  and  claims. 

I s s u e s  wh ich  were most  o f t e n  t h e  s u b j e c t  o f  
s u c c e s s f u l  d i s m i s s a l  m o t i o n s  i n c l u d e d  gross 
i r r e s p o n s i b i l i t y  ( N e w  York f a u l t  s t a n d a r d )  
(100% g r a n t  r a t e ) ;  i n t e n t i o n a l  i n f l i c t i o n  of  
e m o t i o n a l  d i s t r e s s  and  re la ted  t o r t s  ( 8 7 % ) ;  
i n v a s i o n  o f  p r i v a c y  ( a l l  b r a n c h e s )  (85%);  
o p i n i o n  (80s ) ;  p e r s o n a l  j u r i s d i c t i o n  (79s); 
of and  c o n c e r n i n g  (77%);  d e f a m a t o r y  mean ing  
(68%)  - 
Lower b u t  n o n e t h e l e s s  e x c e l l e n t  s u c c e s s  r a t e s  
were found on i s s u e s  s u c h  as f a i r  c o m m e n t / r e p o r t  
(71%); p r o c e d u r a l  m a t t e r s  ( 6 7 s ) ;  damages  (67%) 
and a c t u a l  malice (62%). 

Whi l e  t h e  F i r s t  Amendment h a s  n o t  b e e n  w i d e l y  
r e c o g n i z e d  as s u p p o r t i n g  a s p e c i a l  p r o c e d u r a l  
r u l e  f a v o r i n g  m o t i o n s  t o  d i s m i s s  i n  m e d i a  l i b e l  
and p r i v a c y  a c t i o n s ,  a small number o f  t h e  cases 
s t u d i e d  r e c o g n i z e d  s u c h  a special  r u l e .  Numerous 
o t h e r  c a s e s  a d v e r t e d  t o  F i r s t  Amendment p r i n c i p l e s  
i n  c o n n e c t i o n  w i t h  s u b s t a n t i v e  c o n s i d e r a t i o n  
o f t h e  l e g a l  b a s e s  a s s e r t e d  i n  s u p p o r t  o f t h e  m o t i o n  
t o  d i s m i s s  -- e.g., o n  i s s u e s  s u c h  as j u r i s d i c t i o n ,  
d e f a m a t o r y  meaning and  c o n s t i t u t i o n a l l y - p r o t e c t e d  
o p i n i o n .  

2 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN N O .  8 _ _  

* Defense  s u c c e s s  ra tes  on d i s m i s s a l  m o t i o n s  d i d  n o t  
v a r y  s i w i f i c a n t l y  as between s t a t e  a n d  federal  
c o u r t s  t70$ v s .  6 6 $ ,  r e s p e c t i v e l y )  o r  as between 
p u b l i c  and p r i v a t e  f i g u r e  a c t i o n s  (65% v s .  746, 
w i t h  a 67% ra te  where p l a i n t i f f  s t a t u s  was u n c l e a r  
o r  u n d e c i d e d ) .  

BACKGROUND. Summary judgmen t ,  w i t h o u t  d o u b t ,  is  t h e  name 
of t h e  med ia  d e f e n d a n t ' s  game i n  many -- p e r h a p s  mos t  -- l i b e l  
and i n v a s i o n  o f  p r i v a c y  a c t i o n s .  L a s t  y e a r ' s  LDRC s t u d y  o f  summary 
judgment  documented j u s t  how e f f e c t i v e  s u c h  m o t i o n s  r e m a i n  -- d e s p i t e  
J u s t i c e  B u r g e r ' s  f o o t n o t e  d i c t u m  i n  H u t c h i n s o n  v. P r o x m i r e  -- 
w i t h  upwards o f  t h r e e  o u t  o f  f o u r  summary judgment  m o t i o n s  g r a n t e d  
i n  cases r e p o r t e d  a f t e r  H u t c h i n s o n  t h r o u g h  Augus t ,  1982. None- 
t h e l e s s ,  t h e  mot ion  t o  d i s m i s s  ( o r  d e m u r r e r )  i n  d e f a m a t i o n  and  
p r i v a c y  s u i t s  f o r  f a i l u r e  o f t h e  c o m p l a i n t  t o  s t a t e  a v a l i d  c a u s e  
o f  a c t i o n  o r  c l a i m  f o r  r e l i e f ,  o r  f o r  o t h e r  p r o c e d u r a l  o r  sub -  
s t a n t i v e  d e f e c t s  r e v e a l e d  i n  t h e  p l e a d i n g s ,  r e m a i n s  a n  i m p o r t a n t  
t o o l  t h a t  s h o u l d  a l s o  b e  g i v e n  s e r i o u s  c o n s i d e r a t i o n  i n  many l i b e l  
a c t i o n s .  I n  h i s  t r e a t i s e  Bob Sack  c o n f i r m s  t h e  i m p o r t a n c e  o f  
o r e t r i a l  d i s m i s s a l s  and t h e  fact  t h a t  t h e y  are  g r a n t e d  i n  l i b e l  A -  ~ 

a c t i o n s  " w i t h  r e l a t i v e  f r equency . "  R. S a c k ,  Libel ,  S l a n d e r ,  and 
R e l a t e d  P r o b l e m s  533-34 ( P L I  1980). Sack  a t t r i b u t e s  t h i s  h i g h e r  
t h a n  no rma l  d i s m i s s a l  ra te  t o  t h e  fac t  t h a t ,  p a r t i c u l a r l y  i n  l i b e l  
cases, t h e  c o u r t  a c t u a l l y  h a s  b e f o r e  i t ,  i n  f u l l  b l a c k  and w h i t e ,  
t h e  a l l e g e d l y  i n j u r i o u s  communica t ion .  Thus a c c o r d i n g  t o  Sack:  

" [ t l h e  t r i a l  c o u r t  m a y - t h e r e f o r e ,  a t  t h e  e a r l i e s t  
s tages,  make sound d e t e r m i n a t i o n s  as t o  i s s u e s  
r e l a t i n g  t o  t h e  communica t ion  o f  which  c o m p l a i n t  is 
made. Thus c o u r t s  r o u t i n e l y  c o n s i d e r  on m o t i o n s  t o  
d i s m i s s  ( o r  d e m u r r e r s )  i s s u e s  s u c h  as w h e t h e r  t h e  
s t a t e m e n t  a t  b a r  is  c a p a b l e  o f  b e a r i n g  a d e f a m a t o r y  
meaning ,  w h e t h e r  i t  is ' o f  and c o n c e r n i n g '  t h e  
p l a i n t i f f ,  whe the r  it i s  p r o t e c t e d  o p i n i o n ,  w h e t h e r  
t h e r e  i s  j u r i s d i c t i o n  o v e r  t h e  d e f e n d a n t ,  and 
w h e t h e r  t h e  s u i t  is b a r r e d  by p r i v i l e g e  and  fre- 
q u e n t l y  g r a n t  m o t i o n s  on t h e s e  g r o u n d s  and o t h e r s . "  
I d .  a t  534. - 

F i n a l l y ,  Sack  p e r s u a s i v e l y  a r g u e s  t h a t  s u c h  e a r l y  d i s m i s s a l s  "may 
s e r v e  t h e  c o n s t i t u t i o n a l l y  r o o t e d  pu rpose  o f  q u i c k l y  d i s p o s i n g  o f  
u n w a r r a n t e d  s u i t s  d i r e c t e d  a t  s p e e c h  a n d  p r e s s . "  However, Sack  
s u g g e s t s  t h a t  " c o u r t s  have  r a r e l y  invoked  c o n s t i t u t i o n a l  
p r i n c i p l e s  i n  c o n s i d e r i n g  s u c h  motions."  (But  see "Mot ions  t o  
D i s m i s s  and t h e  F i r s t  Amendment, 'I i n f r a .  ) 
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THE LDRC MOTION TO DISMISS STUDY. W i t h  t h i s  as background ,  -- 
LDRC u n d e r t o o k  t o  c h a x  t h e  i n c i d e n c e  and r e s u l t s  o f  m o t i o n s  t o  
~~~~~ ~~ 

d i s m i s s  i n  l i b e l  and i n v a s i o n  o f  p r i v a c y  a c t i o n s  which LDRC h a s  
f o l l o w e d  s i n c e  d e v e l o p i n g  i t s  a c t i v e  c a s e  f i l e s  i n  e a r l y  1981. 
(See  n o t e  on  LDRC s a m p l e  d a t a  i n f r a . )  The r e s u l t s  o f  t h i s  
s a m p l i n g ,  wh ich  s h o u l d  n o t  b e  u n d e r s t o o d  t o  r e p r e s e n t  a n y t h i n g  
a p p r o a c h i n g  t h e  u n i v e r s e  of s u c h  m o t i o n s  e v e n  d u r i n g  t h i s  b r i e f  
t i m e  p e r i o d ,  a re  p r o v i d e d  i n  o r d e r  t o  g i v e  B u l l e t i n  readers  some 
i d e a  o f  t h e  k i n d s  o f  d i s m i s s a l  m o t i o n s  b e i n g  made by  med ia  de fend-  
a n t s ,  t h e  k i n d s  o f  i s s u e s  i n v o l v e d  and  t h e  r e s u l t s  of  s u c h  m o t i o n s ,  
i n i t i a l l y  and  on a p p e a l .  LDRC w i l l  c o n t i n u e  t o  m o n i t o r  d i s m i s s a l  
m o t i o n s  and p e r i o d i c a l l y  u p d a t e  t h i s  i n i t i a l  s t u d y .  I n  t h i s  manner ,  
o v e r  t i m e ,  p e r h a p s  a more mean ingfu l  body o f  d a t a  r e g a r d i n g  m o t i o n s  
t o  d i s m i s s  c a n  b e  made a v a i l a b l e  f o r  t h e  g u i d a n c e  o f  med ia  l i b e l  
d e f e n d a n t s .  A more d e t a i l e d  s e c t i o n  o f  LDRC's  5 0 - S t a t e  S u r v e y  i n  
1983 and i n  s u b s e q u e n t  y e a r s ,  w i l l  a l s o  b e  d e v o t e d  t o  m o t i o n s  t o  
d i s m i s s .  

MOTIONS TO DISMISS -- DISPOSITIVE ISSUES. As is summar ized  
i n  Ta-anT t h e  notes-thereto),  and  as is o b v i o u s ,  t h e  p a r t i c u l a r  
l ega l  b a s i s  o r  b a s e s  a s s e r t e d  as g r o u n d s  f o r  d i s m i s s a l  w i l l  b e  t h e  
most  s i g n i f i c a n t  f a c t o r  i n  whe the r  t h e  m o t i o n  is g r a n t e d  o r  d e n i e d .  
On t h e  o t h e r  hand, T a b l e  4 a l s o  documen t s  t h a t  s u c c e s s  on  p a r t i c u l a r  
d i s p o s i t i v e  i s s u e s  is h i g h e r  t h a n  t h e  o v e r a l l  s u c c e s s  ra te  f o r  m o t i o n s .  
T h i s  i s  s o  b e c a u s e  g r a n t s  as t o  p a r t i c u l a r  m o t i o n s  may o n l y  b e  p a r t i a l ,  
l e a v i n g  o t h e r  i s s u e s  o r  c a u s e s  o f  a c t i o n  i n  t h e  c a s e  t h a t  s u r v i v e  t h e  
m o t i o n  t o  d i s m i s s .  Such p a r t i a l  grants may o r  may n o t  s u g g e s t  t h e  
wisdom o f  d e f e r r i n g  m o t i o n  p r a c t i c e  t o  a l a t e r  stage o f  t h e  l i t i g a t i o n .  
However, t h e r e  are o f t e n  s u b s t a n t i a l  b e n e f i t s  t h a t  w i l l  a c c r u e  i n  
t h e  l i t i g a t i o n  f rom even  t h e  p a r t i a l  d i s m i s s a l  o f  c e r t a i n  claims, 
p a r t i e s  o r  issues .  On t h e  o t h e r  hand ,  t h e  "downside"  r i s k  t h a t ,  
f o r  example ,  a d e n i a l  o r  o n l y  p a r t i a l  g r a n t  may a d v e r s e l y  a f f ec t  
t h e  r e m a i n d e r  o f  the  l i t i g a t i o n ,  p e r h a p s  by  p r e d i s p o s i n g  t h e  j u d g e  
aga ins t  t h e  d e f e n s e  c a s e  o r  by t h e  p r e m a t u r e  c r y s t a l i x a t i o n  o f  
u n f a v o r a b l e  l a w  i n  t h e  c a s e ,  mus t  a l w a y s  b e  g i v e n  c o n s i d e r a t i o n  
b e f o r e  t h e  d e c i s i o n  is  made t o  seek e a r l y  d i s m i s s a l .  

n a r r a t i v e  comments may b e  i n  o r d e r  t o  expand upon t h e  b a r e  
s t a t i s t i c s  r e f l e c t e d  i n  Table 4 .  

With r e g a r d  t o  p a r t i c u l a r  d i s p o s i t i v e  i s s u e s ,  a f e w  b r i e f  

-- P l e a d i n g  Matters. Dismissal m o t i o n s  a re  most  f r e q u e n t l y  
made and d e f e n s e  s u c c e s s  ra tes  are h i g h ,  as m i g h t  b e  e x p e c t e d ,  on 
v a r i o u s  i s s u e s  t h a t  come u n d e r  t h e  r u b r i c  o f  p l e a d i n g  m a t t e r s .  
Thus,  t h e  i s s u e s  o f  d e f a m a t o r y  mean ing ,  i n n o c e n t  c o n s t r u c t i o n  and 
o f  and  c o n c e r n i n g  were p r e s e n t e d  f o r  c o n s i d e r a t i o n  i n  47 o f  t h e  
95 cases i n  t h e  LDRC Study.  (To t h e s e  c o u l d  b e  added a number o f  
t h e  "p rocedure"  dismissals b a s e d  on t h e  o v e r a l l  i n s u f f i c i e n c y  o f  
p l e a d i n g s  f o r  l a c k  o f  s p e c i f i c i t y ,  e tc .  S e e  T a b l e  4 ( 1 1 )  and n o t e  
9 . )  These  matters, as n o t e d  by Sack ,  o f t e n  c a n  be d e c i d e d  on t h e  
p l e a d i n g s  b e c a u s e  t h e  C o u r t  g e n e r a l l y  h a s  b e f o r e  i t  t h e  e n t i r e  
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p u b l i c a t i o n  a l l e g e d  t o  have  c a u s e d  in j iury  a n d  t h e r e f o r e  a l l  t h e  
i n f o r m a t i o n  upon which  i t  needs  t o  b a s e  i t s  r u l i n g .  I n t e r e s t i n g l y ,  
a l t h o u g h  I l l i n o i s  was a t  one  time p e r h a p s  t h e  most f a v o r a b l e  j u r i s -  
d i c t i o n  i n  t h e  n a t i o n  f o r  m o t i o n s  t o  d i s m i s s  € o r  l a c k  of  d e f a m a t o r y  
meaning  due  t o  i t s  l i b e r a l  i n n o c e n t  c o n s t r u c t i o n  r u l e ,  s i n c e  
Chapsk i  (case # 1 9 )  t h e  pendulum a p p e a r s  a t  least  f o r  t h e  
moment t o  h a v e  s w u n g  b a c k  s h a r p l y  i n  t h e  o t h e r  d i r e c t i o n .  I n  t h e  
LDRC S tudy  o f  t h e  10 I l l i n o i s  m o t i o n s  based  o n  d e f a m a t o r y  meaning 
o r  i n n o c e n t  c o n s t r u c t i o n ,  o n l y  50s were  g ran ted ,  l ess  t h a n  t h e  
o v e r a l l  a v e r a g e  f o r  a l l  j u r i s d i c t i o n s .  O f  c o u r s e ,  a number o f  
t h e s e  d e c i s i o n s  r e f l e c t  r e v e r s a l s  on a p p e a l  o f  m o t i o n s  made and 
g r a n t e d  u n d e r  t h e  e x t r e m e  i n n o c e n t  c o n s t r u c t i o n  r u l e .  A more 
r e a l i s t i c  e v a l u a t i o n  o f  t h e  a p p r o p r i a t e n e s s  o f  d i s m i s s a l  by d e f e n s e  
c o u n s e l  pos t -Chapski  w i l l  p r e s u m a b l y  r e s t o r e  t h e  b a l a n c e  and 
l e a d  t o  a h i g h e r  r a t e  of  s u c c e s s  where d e f a m a t o r y  meaning  i s  n o t  
e s t a b l i s h e d  u n d e r  C h a p s k i .  

--Opinion. C l o s e l y  r e l a t e d  t o  such  p u r e  p l e a d i n g  m a t t e r s  
is t h e  f a i l u r e  o f  t h e  c o m p l a i n t  t o  a l l e g e  a c t i o n a b l e  s t a t e m e n t s  o f  
f a c t  as opposed t o  c o n s t i t u t i o n a l l y - p r o t e c t e d  o r  o t h e r w i s e  p r i v -  
i l e g e d  s ta tements  o f  o p i n i o n .  Where s u c h  a n  i s s u e  is  p r e s e n t e d  
i t  is  o f t e n  a n  a p p r o p r i a t e  m a t t e r  f o r  c o n s i d e r a t i o n  on l e a d i n g s  
as a mat te r  o f  law a n d  t h i s  i s  r e f l e c t e d  i n  t h e  h i g h  80 i s u c c e s s  
r a t e  ( 1 2 / 1 5  m o t i o n s  g r a n t e d )  i n  t h e  LDRC S tudy .  A l s o ,  where  t h e  
o p i n i o n  i s s u e  is judged  u n d e r  G e r t z ,  t h e  C o u r t s  o f t e n  r e f e r  
t o  F i r s t  Amendment c o n s i d e r a t i o n s  and t h i s  i n  t u r n  seems t o  l e a d  
t h e s e  C o u r t s  t o  a more f a v o r a b l e  p r e d i s p o s i t i o n  t o w a r d  d i s m i s s a l .  

-- P r i v a c y  and R e l a t e d  T o r t s .  The v a r i o u s  b r a n c h e s  of - 
i n v a s i o n  o f  p r i v a c y  and r e l a t e d  t o r t s  s u c h  as i n t e n t i o n a l  i n f l i c t i o n  
o f  e m o t i o n a l  d i s t r e s s ,  e t c .  ( see  Tab le  4 ,  n o t e  4 )  a l l  a p p e a r  t o  b e  
p a r t i c u l a r l y  amenab le  t o  e a r l y  m o t i o n s  t o  d i s m i s s .  Thus,  o v e r a l l ,  
p r i v a c y  and  r e l a t e d  n o t i o n s  were made i n  t h e  g r e a t e s t  number of  
cases (54 -- 79, p r i v a c y ;  15 ,  r e l a t e d )  and w e r e  g ran ted  w i t h  g r e a t  
f r e q u e n c y  -- 87$, r e l a t e d ;  85 ,  p r i v a c y  ( a l l  b r a n c h e s ) .  I t  is c lear  
t h a t  t h e s e  t o r t s  are n o t  as wel l  e s t a b l i s h e d  l e g a l l y  a n d  are t h e r e f o r e  
v i ewed  as weake r  and  more amenab le  t o  e a r l y  d i s m i s s a l  t h a n  b e t t e r  
e s t a b l i s h e d  d e f a m a t i o n  claims ( S e e ,  e.g., LDRC B u l l e t i n  No. 6 a t  
19-27, “ I n t e n t i o n a l  I n f l i c t i o n  o f  E m o t i o n a l  Distress”). A l s o ,  o f  
c o u r s e ,  t hese  p r i v a c y  and r e l a t e d  c l a i m s  a re  o f t e n  p l e a d e d  as 
s e c o n d a r y  c a u s e s  o f  a c t i o n .  T h i s  e n a b l e s  c o u r t s  t o  d i s m i s s  t h e s e  
claims w i t h  some l i b e r a l i t y  w i t h o u t  e n t i r e l y  d i s m i s s i n g  p l a i n t i f f ’ s  
a c t i o n .  
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- -Fau l t .  F a i l u r e  s u f f i c i e n t l y  t o  p l e a d  f a u l t  i s  o n l y  an  
i n f r e q u e n t  b a s i s  f o r  m o t i o n s  t o  d i s m i s s  i n  t h e  L D R C  S t u d y  and 
s u c h  m o t i o n s  were  l e s s  f r e q u e n t l y  granted. T h i s  i s  p e r h a p s  n o t  
s u r p r i s i n g .  What is n o t e w o r t h y  is t h a t  d i s m i s s a l  is at  t i m e s  
g r a n t e d  even  on t h e  i s s u e  o f  a c t u a l  m a l i c e ,  a s u p p o s e d l y  f a c t -  
l a d e n  m a t t e r .  ( S i m i l a r l y ,  78% o f  t h e  9 m o t i o n s  based  on t r u t h  o r  
s u b s t a n t i a l  t r u t h ,  a n o t h e r  a p p a r e n t l y  f a c t - i n t e n s i v e  i s s u e ,  were 
g r a n t e d  i n  t h e  LDRC S tudy . )  On t h e  o t h e r  h a n d ,  t h e r e  were no 
m o t i o n s  t o  d i s m i s s  made ( a n d  t h e r e f o r e  none g r a n t e d )  i n  t h e S t u d y  
b a s e d  on  f a i l u r e  s u f f i c i e n t l y  t o  al lege n e g l i g e n c e  i n  jur is-  
d i c t i o n s  where  t h i s  s t a n d a r d  h a s  b e e n  h e l d  t o  a p p l y  u n d e r  G e r t z  
t o  p r i v a t e  f i g u r e  p l a i n t i f f s .  Once again,  t h i s  is a n  i n d i c a t i o n  o f  
t h e  p r o b l e m s  t h a t  t h i s  e x c e p t i o n a l l y - l o o s e  f a u l t  s t a n d a r d  can p r e s e n t  
i n  t h e  d e f e n s e  o f  a med ia  l i b e l  a c t i o n .  ( S e e  LDRC B u l l e t i n  No. 6 
at  42-43). I n  c o n t r a s t ,  i n  N e w  York where t h e  h e i g h t e n e d  g r o s s  i r -  
r e s p o n s i b i l i t y  s t a n d a r d  a p p l i e s ,  100% o f  t h e  5 m o t i o n s  r a i s i n g  t h i s  
i s s u e  were g r a n t e d .  

-- J u r i s d i c t i o n .  P e r s o n a l  j u r i s d i c t i o n  i n  t h e  LDRC S t u d y  
was o n e  o f t h e k e y  i s s u e s  i n  w h i c h  a n u m b e r  o f  C o u r t s  saw F i r s t  
Amendment c o n s i d e r a t i o n s  as coming i n t o  p l a y .  T h i s  a p p r o a c h  t o  
j u r i s d i c t i o n  is, o f  c o u r s e ,  now at  issue be fo re  t h e  Supreme C o u r t  
i n  t h e  Keeton  and Calder cases -- see "Supreme C o u r t  Update ,"  
i n f r a .  

MOTIONS T O  DISMISS _ _  AND THE FIRST AMENDMENT. A s  n o t e d ,  i n  
summary judgment  m o t i o n  p r a c t i c e  a s p e c i a l  r u l e  had d e v e l o p e d  i n  
lower state and f e d e r a l  c o u r t s ,  a l l 'owing f o r  t h e  more l i b e r a l  g r a n t  
o f  summary judgment  i n  d e f a m a t i o n  c a s e s  t h a n  i n  o t h e r  c i v i l  l i t i g -  
a t i o n .  T h i s  s p e c i a l  F i r s t  Amendment r u l e  was t o  some e x t e n t  
q u e s t i o n e d  by  t h e  Supreme C o u r t  i n  H u t c h i n s o n  v. P r o x m i r e ,  
at  l e a s t  t o  t h e  e x t e n t  t h a t  t h e  s u b j e c t i v e  and f a c t u a l l y - o r i e n t e d  
n a t u r e  of  t h e  a c t u a l  malice i n q u i r y  at times r e q u i r e d  i n  p u b l i c -  
f i g u r e  l i b e l  a c t i o n s  w a s  s u g g e s t e d  as an  i n a p p r o p r i a t e  c o n t e x t  f o r  
summary d i s p o s i t i o n .  However, f o o t n o t e  9 h a s  n o t  b y  a n y  means pre- 
v e n t e d  c o u r t s  f r o m  c o n t i n u i n g  t o  g r a n t  summary judgment  i n  
a p p r o p r i a t e  c a s e s  -- see LDRC B u l l e t i n  No. 4 ( P a r t  2 )  a t  2-35. And 
n o t  i n f r e q u e n t l y  c o u r t s  s t i l l  a d v e r t  t o  t h e  F i r s t  Amendment i m p o r t a n c e  
of e a r l y  summary d i s p o s i t i o n  o f  c o n s t i t u t i o n a l  l i b e l  a c t i o n s ,  a l b e i t  
p e r h a p s  l e s s  o f t e n  t h a n  p r i o r  t o  H u t c h i n s o n  -- see LDRC B u l l e t i n  
No. 5 a t  1-2 ( r e p o r t i n g  LDRC 50-State Survey  f i n d i n g s  r e g a r d i n g  
summary judgment ) .  

been  t h a t  s p e c i a l  F i r s t  Amendment r u l i n g s  a re  n o t  g e n e r a l l y  a v a i l -  
a b l e  a t  t h e  m o t i o n  t o  d i s m i s s  s tage of l i b e l  p r o c e e d i n g s .  (See 
comment by Sack ,  s u p r a . )  Such a s p e c i a l  d i s m i s s a l  r u l e  h a s  t h e r e -  

I n  c o n t r a s t  t o  summary judgmen t ,  t h e  g e n e r a l  p e r c e p t i o n  has  
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f o r e  n o t  been  wide ly  s o u g h t  o r  r e c o g n i z e d .  I t  is n o t e w o r t h y ,  
however ,  t h a t  t h e  c o n c e r n s  e x p r e s s e d  by t h e  Supreme C o u r t  in 
H u t c h i n s o n  n o t e  9 r e g a r d i n g  t h e  s p e c i a l  F i r s t  Amendment g ran t  
of  c e r t a i n  summary judgment  m o t i o n s  would n o t  h a v e  p a r t i c u l a r  
a p p l i c a t i o n  t o  many o f  t h e  i s s u e s  p r e s e n t e d  o n  m o t i o n s  to d i s m i s s .  
Moreover ,  e a r l y  d i s p o s i t i o n  b y  d i s m i s s a l  would s e r v e  t h e  v e r y  same 
i n t e r e s t  -- i ndeed  more e f f e c t i v e l y  -- i n  a v o i d i n g  t h e  F i r s t  
Amendment c h i l l i n g  e f f e c t s  o f  t h e  p r o l o n g e d  pendency o f  meri t less  
l i b e l  claims against t h e  media.  S e e ,  f o r  e x a m p l e ,  t h e  f o l l o w i n g  
e x p a n s i v e  l a n g u a g e  f rom a recent  non-media l i b e l  a c t i o n  t h a t  s h o u l d ,  
however ,  b e  e q u a l l y  a p p l i c a b l e  i n  t h e  med ia  c o n t e x t :  

" i n  r e a c h i n g  t h i s  r e s u l t  [ d i s m i s s a l  o f  t h e  
c o m p l a i n t  on t h e  g round  t h a t  t h e  p u b l i c a t i o n  was a 
c o n s t i t u t i o n a l l y  p r o t e c t e d  e x p r e s s i o n  o f  o p i n i o n ] ,  
t h e  c o u r t  r e c o g n i z e s  t h a t  a m o t i o n  t o  d i s m i s s  on 
t h e  p l e a d i n g s  i s  a somewhat  d i s f a v o r e d  v e h i c l e  f o r  
d i s p o s i t i v e  a d j u d i c a t i o n  o f  t h e  mer i t s  o f  a 
d i s p u t e ,  and t h a t  t h e  m o t i o n  must  b e  d e n i e d  i f ,  
unde r  t h e i r  c o m p l a i n t ,  p l a i n t i f f s  c o u l d  p r o v e  
s e t  o f  f a c t s  t h a t  would e n t i t l e  them t o  r e l i e f .  On 
t h e  o t h e r  hand ,  t h e  c o u r t  a l s o  r e c o g n i z e s  t h e  
p r i m a r y  v a l u e s  i n  o u r  s o c i e t y  r e f l e c t e d  i n  t h e  F i r s t  
Amendment and t h e  s i g n i f i c a n t  r i s k  t h a t  even  a non- 
m e r i t o r i o u s  d e f a m a t i o n  a c t i o n  may s t i f l e  open and 
r o b u s t  d e b a t e  on issues  o f  p u b l i c  i m p o r t a n c e .  I n  
t h i s  area,  p e r h a p s  more t h a n  any  o t h e r ,  t h e  e a r l y  
s i f t i n g  of  g r o u n d l e s s  a l l e g a t i o n s  f r o m  m e r i t o r i o u s  
c l a i m s  made p o s s i b l e  by a R u l e  1 2 ( b ) ( 6 )  m o t i o n  is 
a n  a l t o g e t h e r  a p p r o p r i a t e  and n e c e s s a r y  j u d i c i a l  
f u n c t i o n .  A t  t h e  t h r e s h o l d  i t  is t h e  c o u r t ,  n o t  
t h e  j u r y ,  t h a t  must v i g i l a n t l y  s t a n d  g u a r d  aga ins t  
even  s l i g h t  e n c r o a c h m e n t s  on  t h e  f u n d a m e n t a l  
c o n s t i t u t i o n a l  r i g h t  o f  a l l  c i t i z e n s  t o  s p e a k  o u t  
on p u b l i c  i s s u e s  w i t h o u t  f e a r  o f  r e p r i s a l . "  Myers 
v. P l a n  Tacoma I n c .  n o t  r e p o r t e d  i n  Med.L.Rptr.  
( D . C x p e m 8 m W e i s b e r g ,  J.) 

F i r s t  Amendment c o n s i d e r a t i o n s  a r e  e v i d e n c e d  i n  a v a r i e t y  o f  
cases and c o n t e x t s ,  i n  t h e  LDRC Mot ions  t o  D i s m i s s  S t u d y ,  i n c l u d i n g  
t h o s e  i n v o l v i n g  r e s o l u t i o n  o f  i s s u e s  s u c h  as p e r s o n a l  j u r i s d i c t i o n ,  
p r i v i l e g e ,  o p i n i o n ,  d e f a m a t o r y  meaning ,  o f  and  c o n c e r n i n g ,  a c tua l  
malice,  p u b l i c  o f f i c i a l  s t a t u s ,  and fa lse  l i g h t  i n v a s i o n  o f  p r i v a c y .  
I n  f a c t ,  t h e  LDRC S t u d y  found t h a t  as many as 36 o f  t h e  95 c a s e s  
s t u d i e d  a d v e r t e d  t o  F i r s t  Amendment c o n s i d e r a t i o n s  i n  t h e  l i b e l  
( and  p r i v a c y )  c o n t e x t  i n  d e c i d i n g  m o t i o n s  t o  d i s m i s s .  W h i l e  
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t h e  g r e a t e s t  number o f  t h e s e  i n v o l v e d  s u b s t a n t i v e  F i r s t  Amendment 
rules a p p l i c a b l e  t o  t h e  l e g a l  issues d i s p o s i t i v e  of  d i s m i s s a l  m o t i o n s ,  
n o n e t h e l e s s  a small number o f  t h e  c a s e s  s u g g e s t  t h a t  F i r s t  
Amendment c o n s i d e r a t i o n s  a r e  p e r t i n e n t  t o  t h e  v e r y  d e f i n i t i o n  
of p r o c e d u r a l  s t a n d a r d s  g o v e r n i n g  t h e  a v a i l a b i l i t y  o r  f r e q u e n c y  o f  
dismissal  i n  l i b e l  a c t i o n s ,  and  a few even  a d v e r t  t o  t h e  F i r s t  
Amendment as r e a s o n  f o r  c r e a t i n g  a s p e c i a l  r u l e  f a v o r i n g  t h e  g r a n t  
of a d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s .  - I n  a d d i t i o n  t o  
v. P l a n  Tacoma, 
9 Med.L. R p t r .  a t  1 
5 Med.L.Rptr. a t  2464 .  

I n  sum, l i b e l  d e f e n d a n t s  s h o u l d  n o t  o v e r l o o k  t h e  p o s s i b i l i t y  
o f  a r g u i n g ,  i n  a p p r o p r i a t e  cases, t h a t  t h e  F i r s t  Amendment n o t  o n l y  
may have  a b e a r i n g  upon s u b s t a n t i v e  l a w  a p p l i c a b l e  t o  t h e  m o t i o n ,  
b u t  t h a t  i t  m i g h t  a l s o  s u g g e s t  t h e  p r o p r i e t y  o f  s p e c i a l  and more 
s y m p a t h e t i c  c o n s i d e r a t i o n  o f  d i s m i s s a l  as a p r o c e d u r a l  means o f  
p r o t e c t i n g  i m p o r t a n t  F i r s t  Amendment i n t e r e s t s .  

NOTE ON DATA SAMPLE. The M o t i o n s  t o  D i s m i s s  Case L i s t ,  
wh ich  f o l l o w s  t h e  T a b l e s  b e l o w ,  c o m p r i s e s  i n f o r m a t i o n  c u l l e d  f r o m  
95 d e f a m a t i o n  and i n v a s i o n  o f  p r i v a c y  cases i n  which m o t i o n s  t o  
d i s m i s s ,  made by  d e f e n d a n t s  i n  m e d i a  a c t i o n s ,  have  b e e n  r u l e d  
upon e i t h e r  by  a t r i a l  o r  a p p e l l a t e  l e v e l  t r i b u n a l .  These  95 
cases were p r i m a r i l y  d i s c o v e r e d  b y  a r e v i e w  o f  o v e r  400 d e f a m a t i o n  
and p r i v a c y  cases r e p o r t e d  i n  vo lumes  7 ,  8 and 9 o f  Media L a w  
R e p o r t e r  and o f  u n r e p o r t e d  d e c i s i o n s  o b t a i n e d  by  LDRC f rom m e d i a  
d e f e n s e  c o u n s e l  as w e l l  as soon-to-%e r e p o r t e d  c a s e s  f o r  wh ich  
advance  o p i n i o n s  w e r e  o b t a i n e d  by  LDRC f rom BNA. 

--- 
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TABLE - I 

OVEHALL RESULTS OF MOTIONS TO DISMISS 
( T R I A L  OR APPELLATE REVIEW) 

TABLE I - A  - TOTAL DEFENDANT WINS(’) 

65/95 -- ( 6 8 $ )  

TABLE I -B - TOTAL PLAINTIFF WINS 

30 /95  -- ( 7 2 % )  

( 1 )  Note  t h a t  LDRC o v e r a l l  d a t a  i n c l u d e s ,  t o  t h e  e x t e n t  
p o s s i b l e ,  t h e  l a t e s t  d i s p o s i t i o n  o f  t h e  m o t i o n s  t o  d i s m i s s  
s t u d i e d ,  e i t h e r  at  t h e  t r i a l  o r  a t  t h e  a p p e l l a t e  l e v e l .  I n  t h o s e  
cases where  d i s m i s s a l  w a s  g ran ted  as t o  media  d e f e n d a n t s  b u t  
d e n i e d  as t o  non-media d e f e n d a n t s ,  or where g r a n t e d  as t o  pub- 
l i s h e r  b u t  d e n i e d  as t o  a u t h o r ,  t h e  c a s e  is  c o n s i d e r e d  a de- 
f e n d a n t  w i n .  On t h e  o t h e r  hand ,  where t h e  m o t i o n  was g r a n t e d  
as t o  s o m e  m e d i a  d e f e n d a n t s b u t  n o t  t h e  p u b l i s h e r ,  o r  as t o  s o m e  
b u t  n o t  a l l  i s s u e s ,  t h e s e  c a s e s  were c o n s i d e r e d  p l a i n t i e f ’ s  
w i n s .  T h u s ,  T a b l e  1 t o  some  e x t e n t  u n d e r s t a t e s  d e f e n s e  s u c c e s s  
on m o t i o n s  t o  d i s m i s s .  If pa r t i a l  w i n s  were i n c l u d e d ,  t h e  
o v e r a l l  s u c c e s s  ra te  would increase t o  77% (73 /95) .  

9 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN NO.  8 _ _  

TABLE 2 

LDRC DATA 
TRIAL COURT 

DISPOSITION OF MOTIONS 
T O  DISMISS 

DEFENDANT'S DEFENDANT'S 
MOTION TO DISMISS MOTION TO DISMISS 

G r a n t e d  

701'95 (74%) 

Gran ted  

43/50(86%) 

LDRC DATA -- 

Denied 

25/96 (26%)  

FRANKLIN DATA(!  ) 

Denied 

7/50 (14%) 

( 1 )  Note  t h a t  t h e  F r a n k l i n  d a t a  d o e s  n o t  i n c l u d e  m o t i o n s ,  
g r a n t e d  o r  d e n i e d ,  t h a t  were n o t  a p p e a l e d .  The f i g u r e s  p r o v i d e d  
h e r e  a r e  o n l y  t r i a l  d i s p o s i t i o n s  o f  t h o s e  m o t i o n s  t h a t  were ap- 
p e a l e d .  I t  is t h u s  d i f f i c u l t  t o  compare t h e  p e r c e n t a g e  o f  w i n s /  
l o s s e s  as b e t w e e n  t h e  LDRC and  t h e  F r a n k l i n  t r i a l  d a t a .  I n  f a c t ,  
t h e  d a t a  may we l l  o v e r s t a t e  t h e  p e r c e n t a g e  o f  g r a n t s  s i n c e  i n  
many j u r i s d i c t i o n s  d e n i a l s  c a n n o t  immedia t e ly  b e  a p p e a l e d .  

10 
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APPELLATE 
DISPOSITION 

TABLE 3-A 

APPELLATE DISPOSITION OF TRIAL COURT RULINGS ON DEFENDANT'S 
MoTToRTTDIS~ISS- - -- 

Ruling by Trial Court on Motion to Dismiss 

LDRC DATA FRANKLIN DATA -- 
OF 35 MOTIONS OF 1 1  MOTIONS OF 43 MOTIONS OF 7 MOTIONS 
TO DISMISS 
GRANTED BY DENIED BY APPELLATE GRANTED BY DENIED BY 
TRIAL COURT TRIAL COURT DISPOSITION TRIAL COURT TRIAL COURT 

TO DISMISS TO DISMISS TO DISMISS 

A PP i rmed 

Reversed 
and 
Remanded 

Reversed 
and 
Dismissed 

20 

15 

-- 

30 Affirmed 0 

-- 
Reversed 
and 
Remanded 13 

Reversed 

1 1  
and 
Dismissed 0 

Includes Only those LDRC cases (46/95) in which appellate rulings have been issued regarding grant OT denial of a 
defendant's motion to dismiss. 
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TABLE 3-B 

RESULTS OF APPELLATE REVIEW OF 
MOTIONS TO DISMISS 

LDRC DATA 

Defendant's motion prevails after appeal- - - - - - - - - -31146 (67%) 

Defendant's motion rejected after appeal- - - - - - - - - -15/46 (33%) 

FRANKLIN DATA 
Defendant's motion prevails after appeal- - - - - - - - - -32150 
Defendant's motion rejected after appeal- - - - - - - - - -18150 

-- 

(64%) 

(36%) 

12 
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TABLE 5 
MOTIONS TO DISMISS-- 
GRANTS OH DENIALS 

AS TO SPECIFIC LEGAL ISSUES(~) 

ISSUE 
MOTION PREVAILS(~) MOTION REJECTED(*) 
AS TO ISSUE AS TO ISSUE 

1.  

IA. 

2. 

3. 

4. 

5. 

6 .  

7 .  

Actual malice 

Public figure 
Status 
Damages (3) 

Defamatory Meaning/ 
Innocent Construct ion 

Fair Comment/ 
Fair Report 

Gross Irresponsibility 

Intentional Infliction 
of Emotional Distre 
(and related torts) 

Invasion of Privacy 
(all branches) 

(i) False light 

t-8 1 

(ii) Misappropriation 10 (83%) 2 (17% 

(iii) Private Facts 6 (100%) 0 (0%) 

(iv) Intrusion 2 (100%) 0 (0%) 

(v) Other(5) 4 (67%) 2 (33% 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN _ _  NO. 8 

ISSUE MOTION PREVAILS ( 2 ) M O T I O N  REJECTED (2) 
AS TO ISSUE AS TO ISSUE 

( 6 )  Concerning 
8. Of and 

9. Opinion ( 7 )  

10. Jurisdiction ( 8 )  

(i) Personal 

(ii) Subject matter 

1 1 .  Procedure ( 9 )  

12. Statute of  

13. Truth/Falsity 

truth) 

14. Miscellaneous 

Limitations 

(including substantial 

(viii) 

Absolute privilege 1 
Civil rights(g1983) 1 
Consent 1 
Copyright 1 
Personal 1 i ab i 1 i ty 

f o r  corporation 1 
Trademark 0 
Municipal 
corporation as 
plaint iff 1 
Reply privilege 0 

3 (23%) 

3 (20%) 

2 (29%) 

2 (22%) 

0 
0 
0 
0 

0 
I 

0 
1 

14 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN NO. 8 _ -  

NOTES TO TABLE 4 

( 1 )  Note  t h a t  t h e  t o t a l  number of  i s s u e s  d e t e r m i n e d  ( 2 7 5 )  f a r  
e x c e e d s  t h e  number o f  c a s e s  ( 9 5 ) .  T h i s  is b e c a u s e  e a c h  i s s u e  ra ised 
and c o n s i d e r e d  on t h e  m o t i o n s  t o  d i s m i s s  w a s  r e c o r d e d  a n d  o f t e n  
more t h a n  one  issue was d e t e r m i n e d .  For  similar r e a s o n s ,  t h e  t o t a l  
number o f  i s s u e s  on which  d e f e n d a n t s  p r e v a i l e d  ( 1 7 9 )  is h i g h e r  t h a n  
t h e  t o t a l  number of  m o t i o n s  g r a n t e d  o v e r a l l  (65).  T h i s  d e m o n s t r a t e s  
t h a t  e v e n  m o t i o n s  t h a t  do n o t  e n t i r e l y  d i s m i s s  t h e  a c t i o n  do  o f t e n  
h a v e  t h e  presumed b e n e f i t  o f  d i s m i s s i n g  at  l e a s t  some i s s u e s ,  c l a i m s ,  
a n d / o r  p a r t i e s  from t h e  c a s e .  

( 2 )  For p u r p o s e s  of  T a b l e  4 ,  t h e  i s s u e  " p r e v a i l s "  o r  i s  
" r e j e c t e d "  b a s e d  upon u l t i m a t e  d i s p o s i t i o n s  a f t e r  any a p p e a l ,  
o r  a t  t r i a l  c o u r t  i f  no a p p e a l  was taken.  An i ssue  c a n  p r e v a i l  
e v e n  i f  o t h e r  a s p e c t s  o f  t h e  m o t i o n  a re  d e n i e d ,  and v i c e  versa. 
If a n  i s s u e  was g r a n t e d  i n  p a r t  a n d  d e n i e d  i n  p a r t  i t  i s  l i s t e d  
as b o t h  a g r a n t  and  a d e n i a l .  

(3) I n c l u d e s  r u l i n g s  on  p u n i t i v e  damages  (2  wins )  a n d  s p e c i a l  
damages  ( 1  win;  2 l o s s e s ) .  

( 4 )  A l so  i n c l u d e s  n e g l i g e n t  i n f l i c t i o n ,  n e g l i g e n t  p u b l i c a t i o n ,  
i n j u r i o u s  f a l s e h o o d ,  prima f ac i e  t o r t ,  w r o n g f u l  i n t e r f e r e n c e ,  f r a u d ,  
c o n s p i r a c y ,  u n f a i r  c o m p e t i t i o n .  The 2 l o s s e s  i n v o l v e d  a l l e g a t i o n s  of  
n e g l i g e n t  p u b l i c a t i o n  or  n e g l i g e n t  i n f l i c t i o n .  

( 5 )  I n c l u d e s  r i g h t  of p u b l i c i t y  ( 1  w i n ;  1 l o s s ) ,  c o n s t i t u t i o n a l  
p r i v a c y  claim ( 1  win)  and u n s p e c i f i e d  p r i v a c y  c l a i m s  ( 2  w i n s ;  I l o s s ) .  

( 6 )  I n c l u d e s  1 f i c t i o n  case ( d e f e n d a n t  p r e v a i l s ) .  

( 7 )  I n c l u d e s  a t  l e a s t  1 h y p e r b o l e  c a s e  ( d e f e n d a n t  p r e v a i l s ) .  

(8) I n c l u d e s  se rv ice  o f  p r o c e s s  ( 1  w i n )  and venue  ( 1  l o s s ) .  

( 9 )  P r o c e d u r a l  m a t t e r s  i n c l u d e  s u f f i c i e n c y  o r  s p e c i f i c i t y  o f  

One of  t h e  g ran t s  was as t o  some d e f e n d a n t s  o n l y .  

p l e a d i n g s  ( 3  wins ;  I l o s s ) ;  f a i l u r e  t o  a l l o w ,  s e r v e  o r  t i m e l y  s e r v e ,  
amended c o m p l a i n t s  ( 2  w i n s ;  I l o s s )  a n d  f a i l u r e  t o  p r o v i d e  d i s c o v e r y  
( 1  l o s s ) .  
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TABLE 5-A 

LDRC DATA 
RESULTS OF MOTIONS TO DISMISS 

INVOLVING PUBLIC OFFICIAL/FIGURE PLAINTIFFS(' 

DEFENDANT'S MOTION 
PREVAILS 

DEFENDANT' S MOTION 
REJECTED 

Granted- - - - - - - 12 
Affirmed Grant - - - 8 
Reversed Denial- - - 2 

Denied- - - - - - - - 6 

Affirmed Denial- - - -0 
Reversed Grant - - - -6 

22 (65%) 

TOTAL CASES: 34 

TABLE 5-B 

LDRC DATA 
RESULTS OF MOTIONS TO DISMISS 

INVOLVING NON-PUBLIC FIGURE/OFFICIAL PLAINTIFFS(*) 

DEFENDANT'S MOTION 
PREVAILS 

DEFENDANT'S MOTION 
REJECTED 

Granted- - - - - - -14 Denied- - - - - - - 4 
Affirmed grant- - - 4 Affirmed denial- - -0 
Reversed denial- - - 7 Reversed grant - - -5 

TOTAL CASES 34 

( 1 )  (2) See Footnotes, next page. 
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TABLE 5-C 

RESULTS OF MOTIONS T O  DISMISS .- ~~ 

I N V O L V I N G  CASES I N  W H I C H  P U B L I C / P R I V q T ’ f  
FIGURE STATUS I S  UNCLEAR O R  U N D E C I D E D  

DEFENDANT‘S M O T I O N  
PREVAILS 

DEFENDANT’S M O T I O N  
R E J E C T E D  

Granted- - - - - - - 9 

Affirmed Grant- - - -8 

Reversed  D e n i a l -  - - 1 

Denied- - - - - - - - - 5 

Affirmed D e n i a l -  - - - -0 

Reversed Grant- - - - - 4 

18 (67%) 9 (2396) 
TOTAL CASES 27 

FOOTNOTES T O  TABLE(S) 5 - A ,  5-B, 5-C 

( 1 )  P u b l i c  f i g u r e  o r  u b l i c  o f f i c i a l  c a s e s  included t h e  
f o l l o w i n  7-7; 18; 20; -(official); 22;  23 ( o f f i c i a l ) ;  2 7 ( o f f i c i  
29 ( o f f i c i a l ) ;  32; 33; 35 ( o f f i c i a l ) ;  4 2  ( o f f i c i a l  munic- 
i p a l i t y ) ;  44 ( o f f i c i a l ) ;  46 ( o f f i c i a l ) ;  47 ( o f f i c i a l ) ;  48  ( o f f i  
57;  60 ( o f f i c i a l ) ;  62 ( c o r p o r a t i o n ) ;  66 ;  67 ( o f f i c i a l ) ;  68; 71 ;  
75; 79; 80; 81 ( o f f i c i a l ) ;  88 ( c o r p o r a t i o n ) ;  90 ( o f f i c i a l ) ;  91 
( o f f i c i a l ) .  

numbered cases :  +-. 1 official); 5; 7; 9 ( o f f i c i a l ) ;  15 

( 2 )  P r i v a t e  f i g u r e  c a s e s  included t h e  f o l l o w i n  numbered 
c a s e s :  4;  m 1 3 ;  14**- 17 [ c o r p o z i ~ m g 2 6 ;  28 ;  34; 
37 ;  38; 39; 40;  4 1 ;  43 ;  45; 49; 50; 54; 55 ;  63 ;  6 4 ;  73 ;  74; 77;  
78;  84 ;  85;  86;  87; 89;  94. 
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( 3 )  The p u b l i c  o r  p r i v a t e  f igure  s t a t u s  o f  p l a i n t i f f s  w a s  
u n c l e a r  - or  undec ided  Zi t h e  f o l l o w i n  n u m b e r e d c a s e s :  2; 3 ; 8 ;  
10: 1 1 :  24; 25; 30; 3 c  

- 
4 3 ;  56;  58; 59; 61 ;  6 5 ;  69; 70; 

7 2 ;  761 82; 83; 92; 9 3 ;  95. In a number o f  cases s t u d i e d ,  b e c a u s e  
t h e  d e f e n s e s  a s s e r t e d  d i d  n o t  requi re  i t ,  t h e  c o u r t  d i d  n o t  h a v e  
o c c a s i o n  t o  i n q u i r e  i n t o  t h e  p u b l i c  f i g u r e  s t a t u s  o f  t h e  l i b e l  
p l a i n t i f f .  N o n e t h e l e s s ,  i n  many o f  t h e  c a s e s  t h e  c o u r t ' s  r e c i t a t i o n  
o f  f a c t s  a p p e a r e d  s t r o n g l y  t o  suggest p u b l i c  or  p r i v a t e  s t a t u s .  If 
n o t ,  t h e  i s s u e  is c o n s i d e r e d  u n c l e a r  o r  u n d e c i d e d .  I n  a t  l e a s t  one  
case ( #  1 4 )  t h e  c o u r t  e x p r e s s l y  n o t e d  i t s  v i e w  t h a t  t h e  p l a i n t i f f  
(a  large p u b l i c  c o r p o r a t i o n )  m i g h t  b e  a p u b l i c  f i g u r e  b u t  t h a t  t h e  
d e f e n d a n t  d i d  n o t  c h o o s e  t o  argue t h e  p u b l i c  f i g u r e  i s s u e  and 
t h e r e f o r e  t h a t  t h e  m o t i o n  was b e i n g  d e c i d e d  as i f  t h e  p l a i n t i f f  w e r e  
a p r i v a t e  f i g u r e .  

TABLE 6 

LDRC DATA 
COMPARISON OF RESULTS OF I .  \ 

MOTIONS T O  DISMISS IN FEDERAL VS. STATE CASES[' 

F e d e r a l  -- 32 Cases T o t a l  

DEPENDANT'S 
MOTION PREVAILS 

DEFENDANT'S 
MOTION REJECTED 

S t a t e  - 6 3  Cases T o t a l  

DEFENDANT' S 
M O T I O N  PREVAILS 

DEFENDANT'S 
MOTION PREVAILS 

( 1 )  S e e  l i s t  of mot ion  t o  d i s m i s s  c a s e s  by j u r i s d i c t i o n ,  
f e d e r a l  and s t a t e ,  i n f r a .  

18 
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LDRC BULLETIN N O .  8 _ _  

HOW T O  READ THE CASE L I S T  

T h e  c a s e s  a r e  l i s t e d  i n  a l p h a b e t i c a l  o r d e r  
by  c a s e  name.  C i t a t i o n s  a r e  g e n e r a l l y  t o  M e d i a  L a w  
R e p o r t e r  a n d ,  i n  yome c a s e s ,  t o  a n  o f f i c i a l  
o r  West  r e p o r t e r .  E a c h  c a s e  l i s t i n g  a d h e r e s  
t o  t h e  f o l l o w i n g  f o r m a t :  

# .  Name o f  c a s e  and c i t a t i o n  

( a )  

(b) D i s p o s i t i v e  I s s u e ( s )  
( c )  P r o c e d u r a l  Dismissal 

S t a n d a r d  Employed 
( d )  S u b s t a n t i v e  Dismissal 

S t a n d a r d  Employed 
( e )  F i r s t  Amendment R e f e r e n c e  
( f )  Othe r  Comments 

R u l i n g  on d e f e n d a n t ' s  m o t i o n  t o  
d i s m i s s  

I n  a d d i t i o n  t o  t h e  a l p h a b e t i c a l  l i s t i n g  t h a t  follows, 
f o r  t h e  convenience  of ou r  r e a d e r s  t h e  L D R C  motion 
t o  d i s m i s s  c a s e s  are  a l s o  b r o k e n  down  by  j u r i s d i c t i o n  
a n d  b y  i s s u e  i n  t w o  l i s t j - n g s  a t  t h e  e n d  o f  t h e  c a s e  
l i s t .  

1 .  American F e d e r a t i o n  I o f  P o l i c e  v .  Gordon,  8 Med. L. R p t r .  
1392 ( F l a .  Ci r .  C t . ,  1 1 t h  C i r .  1 9 8 2 )  

granted  
1 service of p r o c e s s  
2 p e r s o n a l  j u r i s d i c t i o n  

I s e r v i c e  quashed  u n d e r  F l o r i d a  s t a t u t e  
2 minimum c o n t a c t s  -- t o  d e t e r m i n e  i f  
s u f f i c i e n t ,  c o u r t  must l o o k  t o  " q u a l i t y  
a n d  n a t u r e  o f  a c t i v i t y  i n  r e l a t i o n  t o  
t h e  f a i r  p l a y  and o r d e r l y  a d m i n i s t r a t i o n  
o f  t h e  p u r p o s e  o f  t h e  due  p r o c e s s  c l a u s e "  
men t ioned ;  i n  t h e  l i b e l  c o n t e x t ,  F i r s t  
Amendment c o n s i d e r a t i o n s  r e q u i r e  more 
c o n t a c t s  be tween  n o n - r e s i d e n t  and  forum 
s ta te  t h a n  u s u a l  t o  e s t a b l i s h  p e r s o n a l  j u r i s -  
d i c t i o n  

-- 

-- 
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LDRC BULLETIN NO. 8 _ -  

2 .  American Land Pro ram v .  B o n a v e n t u r a ,  9 Med. I,. R p t r .  
1874  ( 1 Otmr*- 

~ 

g r a n t  aff i rmed i n  p a r t  and  r e v e r s e d  
i n  p a r t  
p e r s o n a l  j u r i s d i c t i o n  
Fed.R.Civ.P. 1 2 ( b ) ( 2 )  
on a m o t i o n  t o  d i s m i s s  f o r  lack o f  p e r s o n a l  
j u r i s d i c t i o n ,  a l l e g a t i o n s  o f  c o m p l a i n t  are  
t a k e n  as t r u e  t o  e x t e n t  t h e y  are n o t  c o n t r a -  
d i c t e d  by a f f i d a v i t s .  C o n f l i c t s  b e t w e e n  
a f f i d a v i t s  s u b m i t t e d  on t h e  i s sue  are re- 
s o l v e d  i n  f a v o r  o f  t h e  p l a i n t i f f  i n  making  - 
o u t  prima fac ie  case f o r  e x e r c i s e  o f  
p e r s o n a l  j u r i s d i c t i o n  
c o u r t  e x p i i c i t l y  r e j e c t s  F i f t h  C i r c u i t  cases 
r e q u i r i n g  a greater  showing  o f  c o n t a c t  t o  
s a t i s f y  due  p r o c e s s  claim i n  l i b e l  a c t i o n s  
t h a n  is n e c e s s a r y  o v e r  o t h e r  t y p e s  o f  t o r t i o u s  
a c t i v i t y  
d i s m i s s a l  g r a n t e d  as t o  e x e c u t i v e  and e d i t o r  
of  d e f e n d a n t  p u b l i s h e r  who had no c o n t a c t s  
w i t h  t h e  forum;  mere a l l e g a t i o n  o f  " c o n s p i r a c y "  
w i t h  in-forum d e f e n d a n t s  i n s u f f i c i e n t  

3 .  A n t o n e l l i  v .  F i e l d  E n t e r p r i s e s ,  9 Mea. L. R p t r .  
1848  (111. App. C t . ,  1st Dist. 1983) 

a f f i r m e d  g r a n t  
de fama to ry  meaning  
c o u r t  may d i s m i s s  c o m p l a i n t  where it 
deems, i n  i t s  d i s c r e t i o n ,  t h e  c o m p l a i n t  
f a i l s  t o  s t a t e  a c a u s e  o f  a c t i o n  
i n n o c e n t  c o n s t r u c t i o n  r u l e  
ment ioned  i n  s u p p o r t  o f  e a r l y  d i s m i s s a l  
us ing i n n o c e n t  c o n s t r u c t i o n  o n l y  
c o u r t  s u g g e s t s  p l a i n t i f f ,  who had a l o n g  
h i s t o r y  o f  a r r e s t s  and  c o n v i c t i o n s ,  may h a v e  
been  l i b e l  p r o o f  i n  any  event ;  p l a i n t i f f  was 
p r o c e e d i n g  pro - se ;  pos t -Chapsk i  

20 
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4. Arrin ton V. New York Times, 8 Med I,. Rptr. 1351 
l&App.T8ccert. denied, 103 S.Ct.787 (19872) 

(a) grant affirmed in part; reversed in part 
(b) 1 misappropriation 

2 false light invasion of privacy 
3 constitutional invasion of privacy 

(c) plaintiff's allegations and submissions 
must be given their "most favorable intendment" 
on a motion to dismiss ' 

(d) 1 a picture illustrating an article on a matter 
of public interest not considered f o r  purposes 
of trade or  advertising within the prohibition 
of N.Y. Civil Rights Law $550 and 51 unless 
it has no real relationship to the article, or 
unless the article is an 'advertisement in disguise.' 

2 New York has not recognized false light claim, but 
in any event publication must be highly offensive 
t o  a person of ordinary sensibilities 

3 there is no constitutional right of 
privacy enforceable by civil suit 
against media defendants 

appropriation and false light claims 
(e) mentioned in connection with both mis- 

(f) -- 
5. Bahr v. Statesman Journal 7 Med. L. Rptr. 1099 

(Ore. Ct. App. 198- 

affirmed grant 
truth 
matters constituting a complete 
defense to plaintiff's claim appeared 
on Pace of complaint 

(d) -- 
(e) not mentioned 
(f) -- . .  

L I  

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC B U I  - _  _ _ _ _  E T I N  NO.  8 

6 .  Baker  v .  B u r l i n  t o n  Coun tz  Times ,  I n c . ,  9 Med. L .  R p t r .  m( 3. N - d  

( a )  g r a n t e d  
( b )  1 5 1983 c i v i l  r i g h t s  s u i t  

2 damage ( t o  c o n s t i t u t i o n a l l y  g u a r a n t e e d  r i g h t )  
3 s t a t u t e  0.f l i m i t a t i o n s  

( c )  mot ion  t o  d i s m i s s  t r e a t e d  as one  for summary 
judgment  upon s u b m i s s i o n  of a f f i d a v i t s  

( d )  1 was p l a i n t i f f  d e p r i v e d  of a c o n s t i t u t i o n a l  r i g h t ?  
2 w a s  d e f e n d a n t  a c t i n g  u n d e r  c o l o r  o f  s t a t e  l a w ?  
3 p l a i n t i f f  f a i l e d  t o  s a t i s f y  e l e m e n t s  for c a u s e  

o f  a c t i o n  a l l e g e d ,  and  s t a t u t e  o f  l i m i t a t i o n s  
had  run o u t  

( e )  n o t  ment ioned  
( f )  pro se p l a i n t i f f  

7. Bar er v .  P l a  b o  E n t e r p r i s e s ,  9 Med. L. R p t r .  1656 
Tidk-cal.-idkf 
( a )  g r a n t e d  
( b )  1 o f  a n d  c o n c e r n i n g  ( g r o u p  l i b e l )  

( c )  -- 
( d )  1 g r o u p  numbered o v e r  2 5 , ‘ p l a i n t i f f s  c a n n o t  show 

s t a t e m e n t s  were  o f  and c o n c e r n i n g  them 
2 p l a i n t i f f s  a l l e g a t i o n s  assumed t o  b e  t r u e  

on t h e  i s s u e  o f  ac tua l  malice 
( e )  ment ioned  -- “ o f  a n d  c o n c e r n i n g ”  may t a k e  on 

c o n s t i t u t i o n a l  s i g n i f i c a n c e  due  t o  c h i l l i n g  
e f f e c t  o f  pendency of b a s e l e s s  l i b e l ’  s u i t ;  
t h e r e f o r e  p l e a d i n g  of actual malice w i t h  
g r e a t e r  s p e c i f i c i t y  r e q u i r e d  

( f )  c o u r t  had p r e v i o u s l y  d i s m i s s e d  a c t i o n  w i t h  l e a v e  

2 ac tua l  m a l i c e  

t o  r e p l e a d  

22 
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8,  B i n s t e i n  v .  __ NBC, No. H 1 C  2122,  s l i p  o p .  (N.1). Ill. 1982)  

( a )  g r a n t e d  
( b )  7 p e r s o n a l  j u r i s d i c t i o n  

2 o p i n i o n  
3 t r u t h  
4 f a i r  comment 
5 d e f a m a t o r y  meaning  

( c )  -- 
( d )  1 d o e s n ' t  meet r e q u i r e m e n t s  o f  I l l i n o i s  long-arm 

s t a t u t e  

c o n s t r u c t i o n  r u l e ,  and p r i v i l e g e  t o  r e p o r t  
o n  acts  o f  government  o f f i c i a l s  

2 a r t i c l e  p r o t e c t e d  by  o p i n i o n  d o c t r i n e ,  i n n o c e n t  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  d e f a m a t o r y  
meaning: f a i r  comment and  o p i n i o n ;  c o u r t  a l s o  c i t e d  
F i f t h  C i r c u i t  F i r s t  Amendment c a s e  i n  s u p p o r t  o f  
p e r s o n a l  j u r i s d i c t i o n  i s s u e  

( f )  c o u r t  n o t e s  d e f e n d a n t  NBC's m o t i o n  t o  d i s m i s s  i s  
i n  f ac t  a motion f o r  summary judgment ,  bu t  merely 
s a y s  it g r a n t s  m o t i o n s  made by  all d e f e n d a n t s ;  p r e -  
Chapsk i  

9 .  B l o u i n  v .  Anton, 7 Med. L .  R p t r .  1714 (Vt. 1981)  

( a )  g r a n t  a f f i r m e d  
( b )  de fama to ry  m e a n i n g / l i b e l  per se 
( c )  V.R.C.P. 1 2 ( c )  - t e s t  is w h e t E r  movant is 

e n t i t l e d  t o  judgment  as a m a t t e r  of law on 
b a s i s  o f  p l e a d i n g s .  A l l  w e l l  p l e a d e d  f a c t s  
i n  non-movant 's  p l e a d i n g s  and  a l l  r e a s o n a b l e  
i n f e r e n c e s  t o  b e  drawn t h e r e f r o m  a r e  assumed 
t o  b e  t r u e  

( d )  -- 

( f )  -- 
( e )  ment ioned  -- d e f e n d a n t ' s  r emarks  were h y p e r b o l e ,  

and t h u s  p r o t e c t e d  by F i r s t  Amendment 

23 
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10. Bowe v -  P a l m  Beach Newspapers ,  8 Med. L. R p t r .  2247 
(Fla. C i - t n t h  C i r . ,  P a l m  Beach Co. 1982)  

( a )  g r a n t e d  
( b )  t r u t h  
( e )  no  g e n u i n e  issue of  material f a c t  
( d )  s t a t e m e n t s  p u b l i s h e d  by d e f e n d a n t  a b o u t  

p l a i n t i f f  were t r u e  and  a l l e g a t i o n s  o f  
p l a i n t i f f  t o  c o n t r a r y  were p a l p a b l y  and 
i n h e r e n t l y  f a l s e  

( e )  n o t  men t ioned  
( f )  on d e f e n d a n t ' s  mo t ion  t o  s t r i k e  two 

c o u n t s  o f  t h e  c o m p l a i n t ;  c o u r t  had 
h e l d  a n  e v i d e n t i a r y  h e a r i n g  

1 1 .  B r a d l e e  v .  Cassels, 8 Med. L. R p t r .  1968 (Ga. 1982)  

( a )  grant  a f f i r m e d  ( t r i a l  c o u r t  h a d  g r a n t e d  
as t o  o n e  d e f e n d a n t ,  d e n i e d  as t o  a n o t h e r ;  
i n t e r m e d i a t e  a p p e l l a t e  c o u r t  r e v e r s e d  d e n i a l  
and Supreme Court  a f f i r m e d  a p p e l l a t e  c o u r t )  

( b )  p e r s o n a l  j u r i s d i c t i o n  

( d )  G e o r g i a ' s  long-Arm S t a t u t e  and  "minimum c o n t a c t s  
( e )  m e n t i o n e d ;  g r e a t e r  showing o f  c o n t a c t  r e q u i r e d  by  

( c )  -- 

F i r s t  Amendment c o n s i d e r a t i o n s  s u r r o u n d i n g  t h e  l a w  of 
o f  l i b e l  t o  s a t i s f y  d u e  Q r o c e s s  c l a u s e  

(f) -- 
12 .  Brower v .  The N e w  Re u b l i c ,  7 Med. I,. R p t r .  1605 

(N.Y.Sup. c r I i x c *  
( a )  d e n i e d  i n  p a r t (  e r s o n a l  j u r i s d i c t i o n ) ;  

( b )  1 p e r s o n a l  j u r i s d i c t i o n  
g r a n t e d  i n  p a r t  P d e f a m a t o r y  meaning)  

2 d e f a m a t o r y  meaning 
3 o p i n i o n  

( c )  -- 
( d )  1 minimum c o n t a c t s  -- states '  i n t e re s t  i n  a d j u d i c a t i n g  

matter must  b e  b a l a n c e d  against  r e a s o n a b l e n e s s  of 
r e q u i r i n g  d e f e n d a n t  t o  d e f e n d  s u b j e c t  a c t i o n  

2 c o n s t r u e  w r i t i n g  i n  its e n t i r e t y ,  i n t e r p r e t  w o r d s  
i n  t h e i r  accepted ,  o r d i n a r y  r a t h e r  t h a n  most  i n -  
f l ammato ry  o r  o f f e n s i v e  m e a n i n g ,  a n d  c o n s i d e r  
c o n s t r u c t i o n  t h a t  would b e  p l a c e d  upon them by  
t h e  o r d i n a r y  reader 

( e )  ment ioned  r e g a r d i n g  c o n s t i t u t i o n a l l y  p r o t e c t e d  

( f )  -- 
o p i n i o n  

24 
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13. Brown v .  Johnson  Newspapers ,  7 Med L. R p t r .  2202  
(N.Y.App. Div.  7 d  Dept .  1981)  

( a )  r e v e r s e d  d e n i a l  
( b )  1 d e f a m a t o r y  meaning 

( d )  1 whe the r  t h e  p u b l i c a t i o n  compla ined  o f  is 

2 g r o s s  i r r e s p o n s i b i l i t y  
( c )  -- 

r e a s o n a b l y  s u s c e p t i b l e  o f  t h e  m e a n i n g  a s c r i b e d  
t o  it, a n d ,  i n  s o  e v a l u a t i n g ,  c o n s i d e r a t i o n  mus t  
b e  g i v e n  t o  c u m u l a t i v e  e f f e c t  o f  all d e f a m a t o r y  
s t a t e m e n t s  i n  c o n t e x t ,  i n c l u d i n g  t e x t  and h e a d l i n e s  

2 b a l d  a s s e r t i o n s  o r  u n s u p p o r t e d  c o n c l u s i o n s  o f  
g ros s  i r r e s p o n s i b i l i t y  i n  t h e  c o m p l a i n t  o r  
a f f i d a v i t  by  p l a i n t i f f ' s  a t t o r n e y  w i l l  n o t  meet 
p l a i n t i f f ' s  bu rden  of coming f o r w a r d  w i t h  p r o o f  
t o  d e m o n s t r a t e  t r i a b l e  i s s u e  o f  f ac t  on q u e s t i o n  
o f  f a u l t  

( e )  n o t  ment ioned  
( f )  C o u r t  seems t o  e q u a t e  m o t i o n s  t o  d i s m i s s  

w i t h  mot ions  f o r  summary judgment 

1 4 .  Brown & Wil l i amson  v .  J a c o b s o n ,  9 Med. L. R p t r .  
m ( ( 7 t h  Ci r .  1983) 

( a )  g r a n t  r e v e r s e d  ( d e f a m a t i o n ) ;  

( b )  1 f a i r  r e p o r t  
g r a n t  a f f i r m e d  ( o t h e r  i s s u e s )  

2 

7 wrongfu l  i n t e r f e r e n c e  w i t h  b u s i n e s s  

4 consumer f r a u d  and  d e c e p t i v e  

( c )  assumes  a l l  w e l l - p l e a d e d  a l l e g a t i o n s  
( d )  f a i r  r e p o r t  -- p r i v i l e g e  n o t  a v a i l a b l e  

s p e c i a l  d a m a g e s l l i b e l  per - s e /  
c o r p o r a t e  d e f a m a t i o n  

r e l a t i o n s  

p r a c t i c e s  

where  d i s c r e p a n c y  be tween  o f f i c i a l  r e p o r t  
and  p u b l i s h e d  summary " a m p l i f i e s  t h e  
1 i be 1 o u s  e f f e c t " 

i s s u e  i n  c o n n e c t i o n  w i t h  d i s p o s i t i v e  
i s s u e s  i d e n t i f i e d  

f o r  p u r p o s e s  of  i t s  mot ion  t o  d i s m i s s ,  
t h a t  Brown & Wil l i amson  is  a p u b l i c  f i g u r e  

( e )  e x p r e s s l y  h e l d  F i r s t  Amendment n o t  a t  

( f )  d e f e n d a n t  d i d  n o t  argue, a t  l e a s t  

2 5  
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15. Buratt v. Press, 399 So.2d 687, 7 Med. L.  
App. 1 s t  Cir. 1981) 

(a) reversed grant 
(b) 1 defainatory meaning 

2 actual malice 
(c) all facts that are pertinent and well-pleaded 

in the plaintiff's petition are admitted 
(d) 1 words taken in entirety, together 

with reasonable inferences to be drawn 
therefrom, to determine if they would tend to 
injure plaintiff 

malice -- facts which, if proven, would constitute 
knowing o r  reckless falsity 

to be considered as well as text 

2 does the petition sufficiently allege actual 

(e) not mentioned 
(f) in considering defamatory meaning, headlines 

16. Cantrell v. - ABC, 8 Med. L. Rptr. 1239 (N.D. Ill. 1981) 

(a) denied 
(b) 1 defamatory meaning 

2 of and concerning 
3 libel per se 
4 false lighr rivacg 

(c) F.R.Civ.P. 12(b P ( 6 )  
(d) 1 whether language is su>ceptible of innocent 

construction must be resolved by reading the 
language "stripped of innuendo" 

2 as to a private figure, allegations of actual 
malice are sufficient to defeat motion to 
dismiss false light privacy claim 

(e) not mentioned 
(f) pre-Chapski 

17. Carlucci v. Pou hkee sie News a efs, 8 Med. L. Rptr. 
2503 (N.Y.Ct.App. +:k- 'g, __q_%_ 8 Me L.Rptr. 1837 
(N.Y.App.Div.2d Dept. 1982) 

(a) affirmed reversed denial (trial court had denied; 
intermediate appellate court reversed denial) 

(b) 1 o f  and concerning 
2 gross irresponsibility 

26 
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( c )  -- 
( d )  t h e  r e a d i n g  p u b l i c  a c q u a i n t e d  w i t h  p a r t i e s  

a n d  s u b j e c t  c o u l d  n o t  t a k e  a r t i c l e  as of a n d  
c o n c e r n i n g  c o r p o r a t i o n  b e c a u s e  c o r p o r a t i o n  w a s n ' t  
ment ioned ( a n d  b e c a u s e  c o r p o r a t i o n  c a n n o t  b e  a r r e s t ed ,  
i . e . ,  p a r t i c i p a t e  i n  a c t i v i t y  a r t i c l e  d e s c r i b e d )  

( e )  n o t  ment ioned 
( f )  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  had  d i s m i s s e d  on  t h e  

a l t e r n a t i v e  ground t h a t  no t r i a b l e  i s s u e  o f  f a c t  
was p r e s e n t e d  as t o  g ross  i r r e s p o n s i b i l i t y ;  C o u r t  
o f  Appeals  d i d  n o t  r e a c h  t h e  i s s u e  i n  l i g h t  of  
i t s  d i s p o s i t i o n  on t h e  o f  and  c o n c e r n i n g  t h e o r y  

1 8 .  Ca ton  v .  Schenec tad  Gazet te  7 Med. L. R p t r .  1725 
~(N.Y.App. ___a_y D i v  3 Dep-19811 

( a )  r e v e r s e d  d e n i a l  
( b )  p r o c e d u r e  -- f a i l u r e  t o  s e r v e  c o m p l a i n t  

( d )  P l a i n t i f f s  d i d  n o t  d e m o n s t r a t e  r e a s o n a b l e  
( c )  -- 

e x c u s e  f o r  d e l a y  i n  s e r v i n g  c o m p l a i n t ;  when f i l e d ,  
c o m p l a i n t  d i d  n o t  al lege s u f f i c i e n t  f a c t s  w h i c h ,  if 
p r o v e n ,  would e s t a b l i s h  a m e r e t o r i o u s  claim 

( e )  n o t  ment ioned  
(f) -- 

1 9 .  Cha s k i  v .  Go l e  P r e s s ,  8 Med. L. R p t r .  + +  2403  Ill. 1982 r v S ' B  7 Mea. L .  R p t r .  2426 
( I l l .  App.Ct. 2d D i s t .  1981 ) 

( a )  r e v e r s e d  g r a n t ;  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  

( b )  d e f a m a t o r y  m e a n i n g / i n n o c e n t  c o n s t r u c t i o n  

( d )  i n n o c e n t  c o n s t r u c t i o n  r u l e  m o d i f i e d  t o  re- 

had a f f i r m e d  g r a n t  

( c )  -- 
q u i r e  c o n s i d e r a t i o n  o f  d e f a m a t o r y  meaning  
i n  c o n t e x t  o f  words and i m p l i c a t i o n s  there-  
from g i v e n  t h e i r  n a t u r a l  and o b v i o u s  meaning  

r a t i o n a l e  f o r  l i m i t i n g  common l a w  i n n o c e n t  
c o n s t r u c t i o n  r u l e  

( e )  ment ioned;  S u l l i v a n  and progeny c i t e d  as 

(f) -- 

27 
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20. Church o f  S c i e n t o l o  v .  Cazares, 7 Med. L. R p t r .  
m 5 n i  ETriw?Y 

a f f i r m e d  g r a n t  
1 d e f a m a t o r y  meaning 
2 o p i n i o n  

when r e a d  i n  p r o p e r  c o n t e x t ,  t h e  a l l e g e d l y  
d e f a m a t o r y  s ta tements  c o n s t i t u t e d  mere con- 
c l u s i o n s  o r  o p i n i o n s  
ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  
p r o t e c t e d  o p i n i o n  
p a r t  o f  t h e  second  amended c o m p l a i n t  was 
l e f t  s t a n d i n g ;  t h a t  p o r t i o n  was d i s m i s s e d  w h e n  
t h e  court  g r a n t e d  de fendan t ' s  motion f o r  summary 
judgment  on t h e  th i rd  amended compla in t  

-- 

21.  Cibenko v .  Worth P u b l i s h e r s ,  7 Med. L. R p t r .  1298  
(D.N.J. 1981) 

g r a n t e d  
1 o f  and c o n c e r n i n g  ( l i b e l  c l a i m )  
2 d e f a m a t o r y  meaning  
3 o p i n i o n ;  
4 f a l se  l i g h t  p r i v a c y  

w o r d s  r e a d  i n  c o n t e x t  t o  d e t e r m i n e  w h a t  a r e c i p i e n t  
of them " c o r r e c t l y  o r  m i s t a k e n l y ,  b u t  r e a s o n a b l y ,  
u n d e r s t a n d s ' '  -- is com m u n i c a t i o n  i n  q u e s t i o n  c a p a b l e  o f  
b e a r i n g  a p a r t i c u l a r  m e a n i n g  w h i c h  is h i g h l y  o f f e n s i v e  
t o  a r e a s o n a b l e  p e r s o n  
men t ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y - p r o t e c t e d  
o p i n i o n  
d e f e n d a n t ' s  a l t e r n a t i v e  mot ion  f o r  summary judgment 
on g r o u n d s  t h a t  s t a t u t e  o f  l i m i t a t i o n s  had run is  
moot - b e c a u s e  o f  grant  o f  d e f e n d a n t ' s  mo t ion  t o  
d i s m i s s ;  d e f a m a t o r y  meaning t o  b e  judged  on same 
b a s e s  f o r  p u r p o s e s  o f  b o t h  l i b e l  and  false l i g h t  
p r i v a c y  claims 

-- 

2 8  
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22.  Commerce Union ____  Bank v .  Coors ,  7 Med. L. R p t r .  2204 
(Tenn .  Chancery C t .  i W I 1  

( a )  g r a n t e d  i n  p a r t  and d e n i e d  i n  p a r t  
( b )  1 r i g h t  OP p u b l i c i t y  

2 f r a u d  
3 i n v a s i o n  o f  p r i v a c y  
4 u n f a i r  c o m p e t i t i o n  

( c )  -- 
( d )  -- 
( e )  n o t  ment ioned  
( f )  t h e  c o u r t  h e l d  t h a t  p l a i n t i f f ' s  c l a i m s  

f o r  v i o l a t i o n  o f  r i g h t  o f  p u b l i c i t y  a n d  
t r ademark  i n f r i n g e m e n t  s u f f i c i e n t l y  s t a t e d  
a c a u s e  o f  a c t i o n  b e c a u s e  r i g h t  o f  p u b l i c i t y  
i s  " d e s c e n d i b l e "  and theref  o r e  w i t h s t o o d  
d e f e n d a n t ' s  mo t ion  t o  d i s m i s s ,  whereas 
p l a i n t i f f ' s  o t h e r  claims premised  on f r a u d ,  
i n v a s i o n  of p r i v a c y  a n d  u n f a i r  c o m p e t i t i o n  
d o  n o t  s ta te  c a u s e s  of a c t i o n  

23 .  C o s t e l l o  v .  C a p i t a l  C i t i e s  Media,  445 N.E.2d 13,  9 
Med. L. R p t r .  1434 ( I l l .  App. C t .  1982) 

( a )  r e v e r s e d  g r a n t  
( b )  1 d e f a m a t o r y  m e a n i n g / l i b e l  E - se 

( a )  1 i n n o c e n t  c o n s t r u c t i o n  r u l e  -- b u t  c o u r t  

2 a c t u a l  malice 
( c )  -- 

s h o u l d  n o t  s t r a i n  t o  f i n d  a p o s s i b l e ,  b u t  
u n n a t u r a l ,  i n n o c e n t  meaning when a d e f a m a t o r y  
meaning I s  f a r  more p r o b a b l e .  

whe the r  a c t u a l  malice h a s  a d e q u a t e l y  b e e n  p l e a d e d  
2 c o m p l a i n t  t o  b e  l i b e r a l l y  c o n s t r u e d  i n  c o n s i d e r i n g  

( e )  n o t  ment ioned  
( f )  pos t -Chapsk i  

24 .  Cox E n t e r  r i ses  v.  H o l t ,  8 Med. L. R p t r .  1701 mt-) - 
r e v e r s e d  d e n i a l  
p e r s o n a l  j u r  i s d  i c t i o n  

minimum c o n t a c t s  
ment ioned  -- greater showing o f  c o n t a c t  between 
p u b l i s h e r  and forum r e q u i r e d  by F i r s t  Amendment 
i n  o r d e r  f o r  due  p r o c e s s  c l a u s e  r e q u i r e m e n t s  t o  
b e  s a t i s f i e d  -- d i s t i n g u i s h e d  f r o m  o t h e r  t y p e s  
o f  t o r t i o u s  a c t i v i t y  

-- 

29 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN _ _  NO. 8 

( f )  d e f e n d a n t  c h a l l e n g e s  j u r i s d i c t i o n  as w e l l  as 
d e n i a l  o f  summary judgment  

2 5 .  Dannemann v .  Doubleda , 9 Med. L. R p t r .  1247 
7S.D.N.Y. 1 9 8 3 y  

g r a n t e d  
s t a t u t e  of  l i m i t a t i o n s  
a l t h o u g h  g e n e r a l l y  on a mot ion  t o  d i s m i s s  all 
i n f e r e n c e s  mus t  f a v o r  p l a i n t i f f ,  t h i s  is t r u e  o n l y  
where mot ion  is d e c i d e d  on  p l e a d i n g s  a l o n e ;  where 
t h e r e  is an  e v i d e n t i a r y  h e a r i n g ,  as i n  d e t e r m i n i n g  
t h e  factual  c o n t e x t  o f  f i r s t  p u b l i c a t i o n  f o r  s t a t u t e  
o f  l i m i t a t i o n s  p u r p o s e s ,  t h e  p r e p o n d e r a n c e  of  e v i d e n c e  
r u l e ,  a p p l i c a b l e  t o  c i v i l  trials, wou ld  a p p l y  

n o t  ment ioned  
-- 
-- 

26.  D a v i s  v. Keys tone  P r i n t i n g ,  9 Med. L. R p t r .  
m ( I 1 1 .  App. C t .  2d D i s t .  1 9 8 2 )  

( a )  r e v e r s e d  g ran t  
(b) 1 a c t u a l  m a l i c e  

2 p u b l i c  f i g u r e  s t a t u s  
( c )  motion t o  d i s m i s s  unde r  Rule 4 8 ( l ) ( i )  Ill. 

C i v i l  P r a c t i c e  Act, p e r m i t s  p r e s e n t a t i o n  o f  
a f f i d a v i t s  i n  s u p p o r t  of mot ion  t o  d i s m i s s  
where g r o u n d s  f o r  d i s m i s s a l  do  n o t  a p p e a r  
on t h e  f a c e  o f  t h e  p l e a d i n g .  Under Rule 48 
"a r e v i e w i n g  c o u r t  s h o u l d  i n t e r p r e t  t h e  f ac t s  
a l l e g e d  i n  t h e  complaint  i n  t h e  l i g h t  most 
f a v o r a b l e  t o  t h e  p l a i n t i f f ,  and a c o m p l a i n t  
s h o u l d  n o t  b e  d i s m i s s e d  u n l e s s .  . . n o  s e t  o f  
f a c t s  c o u l d  be p roved  t h a t  would e n t i t l e  a 
p l a i n t i f f  t o  r e l i e f .  . . p l e a d i n g s  s h o u l d  b e  
l i b e r a l l y  c o n s t r u e d .  . . 

( d )  -- 
( e )  n o t  ment ioned  
( f )  Rule  48 a p p e a r s  t o  a p p r o a c h  summary judgment ;  

pos t -Chapski  
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27. DeRoburt v .  G a n n e t t ,  No. 76-0375 ( D .  Hawaii 1982)  

( a )  granted 
( b )  F a l s i t y  
( c )  c o u r t  f o r e c l o s e d  f rom c o n s i d e r i n g  q u e s t i o n  o f  . ,  

t h e  t r u t h  or f a l s i t y  o f  t h e  p u b l i c a t i o n  a b o u t  
a c t i v i t i e s  of a f o r e i g n  government c a s e  by ac t  
o f  s ta te  d o c t r i n e ;  

( d )  -- 
( e )  n o t  ment ioned i n  c o n n e c t i o n  w i t h  motion t o  d i s m i s s  
( f )  -- 

2 8 .  D i  o r t a n o v a  v .  New York N e w s ,  I Mea. L. R p t r .  
-1-p~. D i v .  1st Dept .  1981 ) ,  a f f ‘ g ,  6 Med. L. R p t r .  
1376 (Sup.  C t  . N . Y .  Co. 1980) 

( a )  aff i rmed grant 
( b )  1 de fama to ry  meaning  

( c )  -- none a r t i c u l a t e d  
( d )  t r i a l  c o u r t  had h e l d  t h a t  p u b l i c a t i o n  

2 of  and c o n c e r n i n g  
3 i n v a s i o n  of p r i v a c y  

must b e  c o n s i d e r e d  as a whole and t h e  c o u r t  
s h o u l d  n o t  s t r a i n  t o  g i v e  i t  a meaning 
which i t  does n o t  h a v e ;  as t o  s t a t u t o r y  
p r i v a c y  claim, i t  f a i l s  b e c a u s e  t h e  photo  
was o f  a house and n o t  o f  a l i v i n g  p e r s o n  

( e )  n o t  ment ioned 
(f) -- 

29 .  D o s t e r t  v .  Washington P o s t ,  8 Med. L.  R p t r .  
m . D .  W . V a .  1982)- 

( a )  g r a n t e d  i n  p a r t  ( c o u n t  i n v o l v i n g  h e a d l i n e ) ;  
d e n i e d  i n  p a r t  ( d e f a m a t o r y  meaning)  

( b )  1 s u b s t a n t i a l  t r u t h  ( h e a d l i n e )  
2 de fama to ry  meaning  

( c )  F.R.Civ.P. 1 2 ( b ) ( 6 )  
( d )  a f a c t u a l  i s sue  e x i s t s  as t o  de fama to ry  meaning o f  

s t a t e m e n t  complained of,  and c o u r t  canno t  conclude 
p l a i n t i f f  could  p r o v e  “0 s e t  of  f a c t s  which would 
e n t i t l e  him t o  r e l i e f  

( e )  n o t  ment ioned 
( f )  -- 
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v .  Ogden News a e r s ,  8 Med. L. R p t r .  1879 
W.Va.Sup.Ct. 1982 + 

( a )  affirmed g r a n t  
( b )  s t a t u t e  of  l i m i t a t i o n s  
( c )  -- 
( d )  s t a t u t o r y  c o n s t r u c t i o n  - lack of  s u r v i v a b i l i t y  

( e )  n o t  men t ioned  
( f )  -- 

o f  c a u s e  o f  a c t i o n  

31. Dymond v .  - NBC, 9 Med. L. R p t r .  1 8 1 1  (D. Del. 1983) 

( a )  g r a n t e d  
( b )  s t a t u t e  o f  l i m i t a t i o n s  ( c o n f l i c t  of l a w s )  
( c )  -- 
( d )  I n  a multi-state d e f a m a t i o n  a c t i o n  F e d e r a l  

D i s t r i c t  C o u r t  must a p p l y  c o n f l i c t  o f  l a w  
r u l e s  o f  t h e  forum s ta te  i n  which  i t  i s  s i t t i n g  
t o  d e t e r m i n e  what s ta te  law w i l l  g o v e r n ,  and t h e  s t a t e  
l a w  g o v e r n i n g  w i l l  p r o v i d e  t h e  a p p l i c a b l e  s t a t u t e  of  
l i m i t a t i o n s  v i a  a b o r r o w i n g  s t a t u t e  

( e )  n o t  ment ioned  
(f) -- 

32. F a l w e l l  v. P e n t h o u s e ,  7 Med. L: Rptr .  1891 ( W . D . V a .  1981) 

( a )  g r a n t e d  
( b )  1 "false l i g h t "  i n v a s i o n  of p r i v a c y  

2 ac tua l  m a l i c e  
7 m i s a p p r o p r i a t i o n  
4 c o p y r i g h t  

( c )  -- 
( d )  I no common l a w  c a u s e  of a c t i o n  f o r  " f a l s e  l i g h t "  e x i s t s  

i n  V i r g i n i a  
2 p l a i n t i f f ' s  a l l e g a t i o n s  d o  n o t  c o n s t i t u t e ,  o n  

t h e i r  face ,  a claim o f  ac tua l  malice, s i n c e  
p l a i n t i f f  c o n c e d e s  t h e  p u b l i c a t i o n  was a c c u r a t e ,  
t r u t h f u l  and  c o n s i s t e n t  w i t h  p l a i n t i f f ' s  s t a t e m e n t s  
at  t h e  time o f  t h e  i n t e r v i e w  

3 p u b l i c a t i o n  compla ined  o f  d o e s  n o t  q u a l i f y  as a t r a d e  
o r  a d v e r t i s i n g  p u r p o s e  u n d e r  Virginia 's  i n v a s i o n  of 
p r i v a c y  s t a t u t e  [Va. Code $8 .01-40(1950)]  

d i s m i s s a l  w h e r e  claim i n s u f f i c i e n t  as a matter 
o f  l a w  

( e )  men t ioned  i n  c o n n e c t i o n  w i t h  t h e  p r o p r i e t y  of 

( f )  -- 
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37. 

34. 

35. 

F a n e l l i  v .  Bod sc ience ,  8 Med. L. R p t r .  1766 
( ( .  1982 -4L--- 
( a )  d e n i e d  
( b )  1 s u b j e c t  m a t t e r  j u r i s d i c t i o n  

( c )  Fed.R.Civ.P.  1 2 ( b ) ( l )  a n d  ( b ) ( 2 )  
( d )  1 c l a imed  by p l a i n t i f f  t h a t  amount i n  

2 p e r s o n a l  j u r i s d i c t i o n  

c o n t r o v e r s y  e x c e e d s  $10,000 i s  a p p a r e n t l y  
made i n  good f a i t h ,  a n d  i t  d o e s  n o t  a p p e a r  
t o  l e g a l  c e r t a i n t y  t h a t  claim is f o r  l e s s  
t h a n  j u r i s d i c t i o n a l  amount 

2 minimum c o n t a c t s  s a t i s f i e d  when d e f e n d a n t  h a s  
" p u r p o s e l y  a v a i l e d "  h i m s e l f  o f  p r i v i l e g e  of  
c o n d u c t i n g  a c t i v i t i e s  w i t h i n  t h e  forum 

( e )  ment ioned  i n  f o o t n o t e  r e f e r e n c e  t o  5 t h  C i r c u i t  
F i r s t  Amendment j u r i s d i c t i o n  c a s e s  b u t  d o e s  n o t  
e x p r e s s l y  a d o p t  F i r s t  Amendment r u l e  

( f )  o t h e r  c o n c e r n s  on p e r s o n a l  j u r i s d i c t i o n  i s s u e  i n v o l v e  
f e d e r a l i s m  c r i t e r i a  -- d o e s  t h e  f o r u m  h a v e  a c l e a r  
i n t e r e s t  i n  r e s o l v i n g  t h e  d i s p u t e  be tween t h e  c i t i z e n  
of t h e  s t a t e  i n  which t h e  forum c o u r t  s i t s  and t h e  
f o r e i g n  de fend  a n t ?  

F l a n d e r s  v .  A s s o c i a t e d  Newspapers ,  9 Med. L.  R p t r .  1669 
( D .  Minn. 1983) 

( a )  g r a n t e d  
( b )  p e r s o n a l  j u r i s d i c t i o n  
( c )  Fed.R.Civ.P. 1 2 ( b ) ( 2 )  
( d )  Long A r m  S t a t u t e  C o n s t r u c t i o n ;  m i n i m i l r n  c o n t a c t s  
( e )  n o t  ment ioned  
( P I  -- 

F o  us  v. C a p i t a l  C i t i e s  M e d i a ,  444  N.E.2d 1100, &. L. K p t r .  11-U: App. C t .  1 9 8 2 )  

( a )  r e v e r s e d  grant  
( b )  1 d e f a m a t o r y  meaning 

2 a c t u a l  malice 

( d )  1 d e f e n d a n t s  al lege no p l a u s i b l e  i n n o c e n t  c o n s t r u c t i o n  
o f  t h e i r  s ta tements  

2 s u f f i c i e n t l y  a l l e g e d  i n  c o m p l a i n t ,  a l t h o u g h  i n  
somewhat c o n c l u s o r y  manner -- t h e  c o m p l a i n t  se t s  
f o r t h  f a c t u a l  a l l e g a t i o n s  from which a c t u a l  
malice may r e a s o n a b l y  be s a i d  t o  e x i s t  

( c )  -- 

( e )  n o t  ment ioned  
( f )  pos t -Chapsk i  

33 
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36 .  F r e d e r i c k s e n  v .  New York P o s t  8 Med. L .  R p t r .  1799 -- 
(N.Y.Sup. C t .  Q u e e n s  Co. 1982) 
(a )  granted  
( b )  1 d e f a m a t o r y  m e a n i n g / l i b e l  per - se 

2 o f  a n d  c o n c e r n i n g  - 
3 p u n i t i v e  damages 

( c )  CPLH 3211 ( a ) ( 7 )  
( d )  a r t i c l e  compla ined  o f  must b e  r e a d  as a who le ,  

( e )  n o t  men t ioned  
( f )  a l s o  d i s m i s s e d  - 

statements s h o u l d  be c o n s t r u e d  t o g e t h e r  and measured  
b y  e f f e c t  t h e y ' d  have  on average r e a d e r  

- p l a i n t i f f ' s  a l l e g a t i o n s  as t o  h e a d l i n e  b e c a u s e  
it w a s  f a i r  i n d e x  of s u b s t a n c e  t o  which it r e fe r s  - 

- c a u s e  o f  a c t i o n  on b e h a l f  o f  c o r p o r a t e  p l a i n t i f f  
b e c a u s e  of  a b s e n c e  o f  a n y  r e f e r e n c e  t o  i t  i n  t h e  
a r t i c l e  

- 2d cause o f  a c t i o n  f o r  p u n i t i v e  damages b e c a u s e  
it d o e s  n o t  s t a t e  a s e p a r a t e  claim f o r  r e l i e f ,  
b u t  i s  m e r e l y  a n  i n c i d e n t  o f  damages 

37. F r i e d  v.  J a c o b s o n ,  8 Med. L .  R p t r .  1905 
(I11. App. C t .  3d Div.  1982) .  

a f f i r m e d  g r a n t  
d e f a m a t o r y  meaning  

i n n o c e n t  c o n s t r u c t i o n  -- p u b l i c a t i o n  t o  b e  r e a d  
as who le ;  words g i v e n  n a t u r a l ,  o b v i o u s  meaning ,  
and "words a l l e g e d l y  l i b e l o u s  t h a t  are c a p a b l e  
o f  b e i n g  r e a d  i n n o c e n t l y  must  b e  s o  read and  
d e c l a r e d  n o n - a c t i o n a b l e  as a m a t t e r  o f  l a w "  
n o t  men t ioned  
even  w i t h o u t  r e s o r t  t o  i n n o c e n t  c o n s t r u c t i o n  
r u l e ,  s t a t e m e n t s  compla ined  of were n o t  l i b e l o u s  
per se ;  pos t -Chapski  

_- 
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38. Giaimo v .  L i t e r a r y  G u i l d ,  7 Med. L .  R p t r .  1079 
(N.Y.App.  D i v .  1st Dept .  1981) 

( a )  a f f i r m e d  g r a n t  
( b )  1 o f  and c o n c e r n i n g  

( d )  w h e r e  p e r s o n  a l l e g e d l y  d e f a m e d  is n o t  named i n  p u b l i c a t i o n ,  

2 i n v a s i o n  of  p r i v a c y  
( c )  -- 

it is n e c e s s a r y ,  if it is t o  b e  h e l d  a c t i o n a b l e  as t o  h i m ,  
t h a t  t h e  l a n g u a g e  u s e d  b e  s u c h  t h a t  p e r s o n s  r e a d i n g  it w i l l ,  
i n  l i g h t  o f  s u r r o u n d i n g  c i r c u m s t a n c e s ,  b e  able t o  u n d e r s t a n d  
t h a t  it r e f e r s  t o  t h e  p e r s o n  c o m p l a i n i n g  

( e )  no t  m e n t i o n e d  
( f )  p r i v a c y  c l a i m  was d i s m i s s e d  by t r i a l  c o u r t  b u t  

n o t  ment ioned  by  m a j o r i t y  on a p p e a l ;  d i s s e n t e r s  
would have  r e i n s t a t e d  fa lse  l i g h t  p r i v a c y  c l a i m  

39. G l e a s o n  v .  H u s t l e r ,  7 Med. L. R p t r .  2183 ( D . N . J .  1981)  

(a) g r a n t e d  
( b )  d e s c e n d a b i l i t y  of  - 

1 p u b l i c  d i s c l o s u r e  o f  p r i v a t e  f a c t s  
2 m i s a p p r o p r i a t i o n / r i  h t  of  p u b l i c i t y  
U n d e r  Fed.R.Civ.P.  1 2  f b)  t h e  c o u r t  m u s t  
r e s o l v e  a l l  a m b i g u i t i e s  a n d  d r a w  a11 
i n f e r e n c e s  f r o m  t h e  p l e a d i n g s  a n d  t h e  
r e c o r d  i n  f a v o r  o f  t h e - n o n - m o v i n g  p a r t y  
when t r y i n g  t o  d e t e r m i n e  i f  t h e r e  is a n y  
g e n u i n e  i s s u e  o f  material f ac t ,  a n d  w h e t h e r  
t h e  moving p a r t y  i s  e n t i t l e d  t o  judgment  as a 
matter of  l a w  

s u c h  d e r i v a t i v e  o r  descended  claims u n a v a i l a b l e  
as a matter o f  law 

( c )  

( a )  h e i r s  o f  a g g r i e v e d  p a r t y  were b r i n g i n g  s u i t ;  

( e )  n o t  men t ioned  
( f )  b e c a u s e  d e f e n d a n t s  s u b m i t t e d  matters o u t s i d e  o f  t h e  

c o n s i d e r a t i o n ,  t h e  mot ion  t o  d i s m i s s  was t r e a t e d  as  a 
m o t i o n  f o r  summary judgment u n d e r  Fed.R.Civ.P. 
1 2 ( b )  and 56 

35 
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40. Golden v .  E l m i r a  S t a r  G a z e t t e ,  9 Med. I,. R p t r  
m N . Y . S u p . C t . ,  O n t a r i o  Co. 1983) 

( a )  g r a n t e d  
( b )  o p i n i o n  
( c )  -- 
( d )  n a t u r e  of communicat ion must be  t a k e n  as 

a whole and c o n s i d e r a t i o n  g i v e n  as t o  how 
i t  would b e  u n d e r s t o o d  by  t h e  o r d i n a r y  r e a d e r  

( e )  ment ioned i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  
p r o t e c t e d  o p i n i o n  

( f )  r e s t a u r a n t  rev iew 

41. Golub v. Warner Communications,  7 Med. L. R p t r  
W ( N . Y . S u p . C t .  N.Y.Co. 1981) 

( a )  g r a n t e d  
( b )  1 de fama to ry  meaning 

2 i n t r u s i o n  
3 m i s a p p r o p r i a t i o n  

( c )  motion based  on a l l e g e d  f a i l u r e  t o  
s t a t e  a c a u s e  of a c t i o n  [CPLR 3211(a)(7)] 

( d )  1 r e f e r e n c e s  t o  p l a i n t i f f  are n o t  r e a s o n a b l y  
s u s c e p t i b l e  of  any  de fama to ry  meaning 

2 p l a i n t i f f ' s  name used  i n  c o n t e x t  o f  matter 
of publ ic  conce rn ,  and  n o t  f o r  t r a d e  p u r p o s e s  

3 c a u s e  o f  a c t i o n  vague ,  c o n c l u s o r y ,  and 
w i t h o u t  f a c t u a l  s u p p o r t ,  a n d  nowhere 
does  it appea r  p l a i n t i f f  is r e a l  p a r t y  i n  
i n t e r e s t  

( e )  n o t  ment ioned  
( f )  -- 

42.  G r a f t o n  v. ABC , 7 Mec7.L. Rptr.  1134 (Oh io  Ct.App. 
9 t h  D i s t .  1980) 

( a )  a f f i r m e d  grant 
( b )  1 a b s o l u t e  p r i v i l e g e  

2 d e f a m a t i o n  of a m u n i c i p a l  c o r p o r a t i o n  
3 f a i r  r e p o r t  p r i v i l e g e  

36 
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( c )  -- 
( d )  1 c r i t i c i s m  o f  government ,  even  o f  i t s  p r o p r i e t a r y  

2 a m u n i c i p a l  c o r p o r a t i o n ,  as a g o v e r n m e n t a l  
a c t i v i t i e s ,  i s  a b s o l u t e l y  p r i v i l e g e d  

e n t i t y ,  is a n  embodiment of  t h e  p e o p l e ,  and 
t h e r e f o r e  d o e s  n o t  have  a s e p a r a t e  p e r s o n a l i t y  
which can  b e  defamed 

7 p u b l i c a t i o n s  of  f a i r  and i m p a r t i a l  r e p o r t  o f  
p r o c e e d i n g s  b e f o r e  g o v e r n m e n t a l  b o d i e s ,  or f a i r  
s y n o p s e s  t h e r e o f ,  a r e  p r i v i l e g e d ,  e v e n  where 
p roven  e r r o n e o u s ,  u n l e s s  i t  i s  p roven  t h e  pub- 
l i c a t i o n  was made m a l i c i o u s l y  (common law m a l i c e )  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  h o l d i n g  t h a t  c r i t i c i s m  o f  
government  must  b e  a b s o l u t e l y  p r i v i l e g e d  and t h a t  
m u n i c i p a l i t y  may n o t  m a i n t a i n  a d e f a m a t i o n  a c t i o n  

( f )  -- 

4 3 .  G r i f f i t h  v .  Rancocas V a l l e y  H o s p i t a l ,  8 Med. L.  R p t r .  1760 
(N.J.Super.Ct. 1 9 8 2 )  

( a )  g r a n t e d  as t o  media  d e f e n d a n t ;  d e n i e d  as t o  

( b )  1 i n v a s i o n  o f  p r i v a c y  [ p u b l i c  d i s c l o s u r e  o f  
p r i v a t e  f a c t s  ( m e d i c a l  r e c o r d s ) ]  

( c )  Rule 4:6-2 
( d )  1 s u b s t a n t i a l  r e l e v a n c e  o f  p l a i n t i f f ' s  name t o  

r e p o r t i n g  o f  newsworthy e v e n t  (crime commit ted on 
a d u l t  m a t t e r  o f  p u b l i c  c o n c e r n )  

2 o n  motion f o r  judgment o f  d i s m i s s a l  a d d r e s s e d  t o  
s u f f i c i e n c y  o f  c o m p l a i n t  t h e  c o u r t  must assume 
as a matter o f  l a w  t h a t  a l l  f a c t s  a l l e g e d  i n  
c o m p l a i n t  and r e c i t e d  b e f o r e  c o u r t  a r e  t r u e  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  s u b s t a n t i v e  i n v a s i o n  

( f )  c o u r t  a p p e a r s  t o  u s e  "mot ion  t o  d i s m i s s "  a n d  "summary 

non-media d e f e n d a n t  

o f  p r i v a c y  s t a n d a r d  

judgment"  synonymously 

44 .  H a g g e r t y  v. Globe N e w s  a e r ,  
7 Med. L.  R p K T 6 1 5  + Mass 

( a )  r e v e r s e d  g r a n t  
( b )  false l i g h t / i n v a s i o n  of 

419 N.E.2d 044, 
981 ) 

p r i v a c y  
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(c) a complaint should not be dismissed, under 
Mass. R.Civ.P. 12(b)(6), for failure to state 
a claim unless it appears beyond doubt that 
the plaintiff can prove no set of facts in 
support of his claim which would entitle him 
to relief 

c.214, $1B sufficiently alleges reckless pub- 
lication o f  false ten-year old material 

(d) statutory privacy claim under Mass. G.L. 

(e) not mentioned 
( f )  -- 

45. Hartman v. Associated Newspapers, 9 Med. L. Rptr. 
1699. Minn. 1983) 
(a) granted 
(b) 1 sufficiency of pleadings 

(c) Fed.R.Civ.P. 12(b)(l) and (b)(2) 
(d) 1 no analysis given of why pleadings 

did not state a claim upon which relief 
could be granted 

(e) not mentioned 
(f) see case # 34, Flanders v. Associated Newspapers, 

2 personal jurisdiction 

supra 

46. Hentell v .  Kno f, 8 Med. L. Rptr. 1908 (N.Y.Sup. Ct. 
N.Y.Co. 1982 9 
(a) granted 
(b) 1 defamatory meaning 

2 opinion 
( c )  CPLR 3211(a)(7) 
(d) writing construed in its entirety; words interpreted 

in their accepted, ordinary meaning; construction 
that would be placed upon words by average reader 

(e) mentioned in context of plaintiff's 
motion for summary judgment and his status as 
public official 

(f) public policy-free press arguments balanced 
against reputational interests 

38 
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47.  H e r r e l l  v .  T w i n  C o a s t ,  7 Med. L. R p t r .  1216  (Csl. Ct.App.  
2d D i s t .  19- __ 

( a )  a f € i r m e d  g r a n t  
( b )  1 de fama to ry  m e a n i n g / f a l s e  l i g h t  

( c )  A t r i a l  c o u r t ' s  r u l i n g  s u s t a i n i n g  a demur re r  €or 
2 d i s c l o s u r e  o f  p r i v a t e  f a c t s  

f a i l u r e  t o  s t a t e  a c a u s e  o f  a c t i o n  w i l l  b e  u p h e l d  
o n l y  i f  a p p e l l a n t s  h a v e  f a i l e d  t o  s ta te  8 c a u s e  o f  
a c t i o n  under  any p o s s i b l e  l ega l  t h e o r y  

is t o  be c o n s t r u e d  w i t h  a v iew t o  t h e  whole s c o p e  
and  a p p a r e n t  pu rpose  of  t h e  w r i t e r .  Newswor th iness  
o f  facts p u b l i s h e d  a b o u t  a n  i n d i v i d u a l ,  however em- 
b a r r a s s i n g  t h e  f a c t s  may b e ,  _- -  is t h e  t e s t  -- 
- s o c i a l  value of  fac t s  p u b l i s h e d  
- d e p t h  o f  a r t i c l e ' s  i n t r u s i o n  i n t o  o s t e n s i b l y  

- e x t e n t  t o  which p a r t y  v o l u n t a r i l y  

( d )  a p u b l i c a t i o n  c h a l l e n g e d  as f a l se  and d e f a m a t o r y  

p r i v a t e  a f fa i r s  

acceded  t o  p o s i t i o n  of  p u b l i c  n o t o r i e t y  
( e )  n o t  ment ioned  
(f) -- 

48. Hines  v .  F l o r i d a  P u b l i s h i n  7 N e d .  L .  R p t r .  2605 
(Fla. C i r .  C t .  4 t h  --ir-is; i r  ) 

( a )  g r a n t e d  
( b )  1 p u b l i c  o f f i c i a l s / s t a % u s  

( d )  1 f rom f a c e  of  c o m p l a i n t  p l a i n t i f f s  a r e  p u b l i c  

2 a c t u a l  m a l i c e  
1c) -- 

o f f i c i a l s  

f ac t s  s u f f i c i e n t  t o  p r o v e  a c t u a l  malice; 
a mere b a r e  a l l e g a t i o n  o f  knowing 
o r  r e c k l e s s  f a l s i t y  is n o t  enough 

2 p l a i n t i f f ' s  c o m p l a i n t  f a i l ed  t o  a l l e g e  

ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l  
a c t u a l  malice 
d i s m i s s e d  w i t h o u t  p r e j u d i c e ;  t h e  p l a i n t i f f s  may f i l e  
amended c o m p l a i n t s ;  d e f e n d a n t s '  mo t ion  f o r  summary 
judgment d i r e c t e d  t o  amended c o m p l a i n t  s u b s e q u e n t l y  
g r a n t e d  -- see 8 Med.L.Rptf.  1592 ( F l a .  C i r .  C t .  4 t h  
C i r .  1 9 8 2 )  

39 
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Hyde v .  C i t  o f  Columbia,  M i s s o u r i ,  No. WD 7 2 , 4 0 6 ,  
s l i p  o p . d . 7 t .  App. 1982)  

( a )  r e v e r s e d  g ran t  
( b )  1 n e g l i g e n t  p u b l i c a t i o n  

( c )  a c o m p l a i n t  is s u f f i c i e n t  t o  d e f e a t  a m o t i o n  t o  d i s m i s s  
2 i n v a s i o n  of  p r i v a c y  

i f  t h e  a v e r m e n t s ,  when a c c o r d e d  e v e r y  r e a s o n a b l e  
i n t e n d m e n t ,  i n v o k e  a s u b s t a n t i v e  r e m e d y .  
o n l y  a l lege  a s t a t e  o f  u l t imate  f a c t s  which show 
p e t i t i o n e r  is e n t i t l e d  t o  r e l i e f  and  demands such  
judgment  

d e s c r i b e  d u t y  owed by d e f e n d a n t ,  b r e a c h ,  and i n j u r y  

P l e a d e r  n e e d  

( a )  t o  p l e a d  a c t i o n a b l e  n e g l i g e n c e ,  p l a i n t i f f  must  

( e )  ment ioned  o n l y  i n  c o n n e c t i o n  w i t h  access t o  p u b l i c  r e c o r d s  
( f )  -- 

J a c k s o n  v .  P layboy E n t e r  rises I n c .  9 Med. L. R p t r .  
m . D .  Ohio 198- - 
( a )  g r a n t e d  
( b )  i n v a s i o n  o f  p r i v a c y  
( c )  

( d )  

mot ion  may b e  g r a n t e d  o n l y  i f  it a p p e a r s  
p l a i n t i f f  c a n  p r o v e  no set  o f  f a c t s  i n  s u p p o r t  
o f  h i s  claim which would e n t i t l e  him t o  re l ie f  
c o u r t  a n a l y z e s  a l l  fou r  p r i v a c y  t o r t s  
and f i n d s  t h a t  p l a i n t i f f - h a s  f a i l e d  
t o  s ta te  a c a u s e  o f  a c t i o n  u n d e r  a n y  
t h e o r y  

( e )  n o t  ment ioned  
( f )  -- 

J o n e s  v. H i m s t e a d ,  7 Med. L .  R p t r .  2 4 3 3  (Mass. S u p e r .  C t .  

( a )  denied  motion f o r  summary judgment;  g r a n t e d  motion t o  

( b )  1 de fama to ry  meaning 

Igsl) - 

d i s m i s s  ( m a d e  i n  t h e  a l t e r n a t i v e )  i n  par t  

2 s u b s t a n t i a l  t r u t h  
3 p u b l i c  f i g u r e  s t a t u s  . 

( c )  -- 
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( d )  1 n e e d  n o t  b e  o n l y  p o s s i b l e  r ead ing  i f  d e f a m a t o r y  
r e a d i n g  is a r e a s o n a b l e  o n e  a n d  i n f e r e n c e  r e q u i r e d  
t o  c o n s t r i i e  i t  as d e f a m a t o r y  a r e  r e a s o n a b l e  

2 no s t a n d a r d  a r t i c u l a t e d  

summary judgment  on  b a s i s  o f  c o n t e s t e d  i s s u e s  o f  
p l a i n t i f f ' s  p u b l i c  f i g u r e  s t a t u s  a n d  t r u t h  

on  s t a t e m e n t s  made by de fendan t s  which it de te rmines  
a r e  true, b e c a u s e  u n d e r  M a s s a c h u s e t t s  s t a t u t e  a 
p l a i n t i f f  " m a y  still r e c o v e r  f o r  p u b l i c a t i o n  of  a 
t r u t h f u l  a s s e r t i o n  i f  h e  o r  s h e  is a b l e  t o  p rove  ac tua l  
m a l i c e . "  C o u r t  d o e s  g r a n t  d e f e n d a n t ' s  m o t i o n  t o  
d i s m i s s  on  t h i s  i s s u e ,  b u t  w i t h  l e a v e  t o  a m e n d  
c o m p l a i n t  t o  a l l e g e  malice. 

( e )  m e n t i o n e d  i n  c o n n e c t i o n  w i t h  d e n i a l  o €  mot ion  f o r  

( f )  t h e  c o u r t  d e n i e s  m o t i o n  f o r  s u m m a r y  j u d g m e n t  e v e n  

52 .  Keeton  v . ,  H u s t l e r ,  682 F.2d 33, 8 Ned. L. R p t r .  
1748Clst C i r .  1 9 8 2 ) ,  c e r t .  g r a n t e d ,  103 S.Ct .813  (1983) .  

( a )  aff i rmed g r a n t  
( b )  p e r s o n a l  j u r i s d i c t i o n  
( c )  -- 
( d )  i n  c o n s i d e r i n g  d u e  p r o c e s s  c h a l l e n g e ,  

c o u r t  m u s t  a s s e s s  whe the r  i t  i s  " r e a s o n a b l e "  
o r  b a s i c a l l y  " fa i r"  t o  s u b j e c t  d e f e n d a n t  
t o  s u i t  i n  p a r t i c u l a r  f o r u m  u n d e r  p a r t i c u l a r  
c i r c u m s t a n c e s  of case 

( e )  n o t  men t ioned  
( f )  c o u r t  c o n s i d e r e d  c a s e  on i n d i v i d u a l  f a c t s  

a l l e g e d  i n  c o m p l a i n t  

53. K i l g o r e  v .  Younger ,  8 Med. L. R p t r .  1886 (Cal. 1982). 

( a )  affirmed g r a n t  
( b )  1 f a i r  r e p o r t  p r i v i l e g e  

2 i n t e n t i o n a l  i n f l i c t i o n  o f  e m o t i o n a l  d i s t r e s s  
f, i n v a s i o n  o f  p r i v a c y  

( c )  -- 
( d )  1 w h e t h e r  r e p o r t s  a re  fair  and  t r u e ,  a n d  t h e r e f o r e  

p r i v i l e g e d ,  s h o u l d  b e  d e t e r m i n e d  by  a s s e s s i n g  t h e  
p u b l i c a t i o n ' s  n a t u r a l  and p r o b a b l e  e f fec t  on t h e  
a v e r a g e  r e a d e r .  S t a n d a r d  of  i n t e r p r e t a t i o n  t o  b e  u s e d  
is how t h o s e  i n  community where  matters were published 
would r easonab ly  u n d e r s t a n d  t h e m  

i n f l i c t i o n  c l a i m  

p u b l i s h e d  f a c t s  

2 f a i r  r e p o r t  p r i v i l e g e  a l s o  d e f e a t s  i n t e n t i o n a l  

3 p r i v a t e  f a c t s  claim c a n n o t  encompass p r e v i o u s l y  

( e )  n o t  men t ioned  
( f )  -- 
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54. Koczka v .  Avon Books,  7 Med. L. R p t r .  1919 
-up. C t .  N.Y.Co. 1981)  

( a )  g r a n t e d  
( b )  m i s a p p r o p r i a t i o n  -- i n c i d e n t a l  u s e  

( d )  t h e  c i r c u m s t a n c e s ,  e x t e n t ,  d e g r e e  o r  c h a r a c t e r  o f  a n  
( c )  -- 

i n c i d e n t a l  m e n t i o n  o f  a p e r s o n ' s  name must  be weighed 
t o  d e t e r m i n e  if t h e  use is p r o h i b i t e d  u n d e r  V.Y. C i v i l  
R i g h t s  L a w  $50; a re  t h e  u s e s  o f  a f l e e t i n g  a n d  
i n c i d e n t a l  n a t u r e ?  p l a i n t i f f  must d e m o n s t r a t e  h i s  
name was used i n  a s u b s t a n t i a l ,  n o n - i n c i d e n t a l  manner 

( e )  n o t  ment ioned  
( f )  -- 

55. Kuan Sing v .  Wang, 8 Med. L. R p t r .  1087 ( N . Y .  App.Div. 
App. Div.  1st Dept.  1 9 8 2 ) ,  rvs'g, 6 Med.L.Rptr.  2375 
(Sup.Ct.N.Y.Co. 1980) 

( a )  r e v e r s e d  d e n i a l  
( b )  1 o p i n i o n  

2 g r o s s  i r r e s p o n s i b i l i t y  
( c )  -- 
( d )  fac t s  upon which o p i n i o n  b a s e d  were set  f o r t h ;  

h o n e s t  mistake,  n o t  prompted b y  [ a c t u a l ]  malice 
o r  g r o s s  i r r e s p o n s i b i l i t y  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  
p r o t e c t e d  o p i n i o n  

( f )  d e f e n d a n t s  moved f o r  d i s m i s s a l  o r  i n  t h e  a l t e r n a t i v e  
f o r  s u m m a r y  j u d g m e n t ;  a p p e l l a t e  c o u r t ,  i n  r e v e r s i n g ,  
grants  d e f e n d a n t ' s  m o t i o n  f o r  summary judgment  

56. Kutz v .  Independen t  P u b l i s h i n  , 8 Med. L. Rptr .  
1125 ( N . M .  Ct.App. 1981 + 

r e v e r s e d  grant  
o p i n i o n  
N . M .  R.Civ.P. 1 2 ( b ) ( 6 )  
a c o u r t  p r o p e r l y  d e t e r m i n e s  t h a t  a s t a t e m e n t  is a n  
o p i n i o n  a n d  a b s o l u t e l y  privileged when t h e  f ac t s  u p o n  
which t h e  o p i n i o n  is b a s e d  are f u l l y  s e t  f o r t h  i n  t h e  
p u b l i s h e d  c o m m u n i c a t i o n ,  b u t  when t h e  o p i n i o n  c a n  b e  
read as based  upon u n d i s c l o s e d ,  u n d e r l y i n g  a c c u s a t o r y  
s ta tements  of  f a c t ,  t h e  p l a i n t i f f ' s  c o m p l a i n t  is 
s u f f i c i e n t  t o  w i t h s t a n d  a m o t i o n  t o  d i s m i s s  f o r  f a i l u r e  
t o  s t a t e  a c l a i m  
m e n t i o  n e d i n  c o n n e  c t i o  n w it h c o n s  ti t u  t i o  n a l l y -  p r  o t e c t e d 
o p i n i o n  
b e c a u s e  a l l e g e d l y  d e f a m a t o r y  a r t ic le  w a s  i n t r o d u c e d  as 
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Exhibit at argument on motion to dismiss, motion was 
converted to one f o r  summary judgment 

57. Lane v. The New York Times, 8 Med.L.Rptr. 1623 m. T e n C 1  m) I_ 
(a) granted 
(b) sufficiency of pleadings/actual malice 
(c) -- 
(d) viewed in its totality, the complaint is 

fatally defective where it merely alleges 
conclusions, not facts showing actual malice 

(e) not mentioned 
(f) because matters outside the pleadings were presented to 

and not excluded by the Court, pursuant to Fed.R.Civ.P. 
12(c), the motion has been treated as one for summary 
judgment and disposed o f  under Fed.R.Civ.P.56; court 
a l s o  suggests absence of defamatory meaning 

58. LaVey v. Smith, 8 Med.L.Rptr. 1363 (N.D.Ca1. 1982) 

(a) granted 
(b) of and concerning 
(c) -- 
(d) excerpts must be construed in light most 

favorable to plaintiff's claim; alleged libelous 
statements must be considered in context o f  entire 
publication; would average reader believe statements 
to be of and concerning plaintiff 

(e) not mentioned 
(f) book distributor's motion to dismiss granted 

without opposition 

59. McBride v. Merrell Dow Pharmaceuticals Inc., 
No. 81-2639, slip op.  (D.D.C. 1982) 

(a) granted 
(b) defamatory meaning 
(c) -- 
(d) the allegedly defamatory remark must be more than 

merely unpleasant o r  ridiculous; the language must make 
plaintiff appear "odious, infamous, o r  ridiculous" 

(e) not mentioned 
(f) other grounds for motion -- statute o f  limitations 

and personal jurisdiction -- not reached in light 
of disposition on issue of defamatory meaning 
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60. McCall v .  Oroville Mercury, 9 Med. L. Rptr. 1701 
(Cal.Ct. App. 3d Dist. 1983) 

(a) granted 
(b) 1 invasion of privacy 

2 intentional infliction of 

3 conspiracy 
(c) whether publication by newsmedia of criminal record 

is in violation of state penal code section pro- 
hibiting dissemination of such records 

(d) 1 newsworthy facts 
2 exception to penal code provision 

( e )  mentioned in connection with privilege cloaking 
truthful publication of newsworthy facts 

(f) plaintiff, a public official, apparently 
conceded that publication was constititionally 
privileged unless made in violation of the state 
code 

emotional distress 

61. MacDonald v. Time, Inc., 9 Mea. L. Rptr. 1025 
(D.N.J. 1983) 

denied 
discovery 
motion to dismiss as sanc$ion under Fed.R.Civ.P.37 f o r  
plaintiff's failure to submit to discovery is in- 
appropriate where plaintiff was not ordered to submit 
to discovery but merely denied discovery of defendant 
until he likewise submitted to defendant's discovery 

not mentioned 
defendants also moved for summary judgment on grounds 
that cause o f  action abated with plaintiff's death -- 
this motion was also denied 

-L 

62. Maine Yankee v. Maine Nuclear Referendum Committee, 
9 Med.L.Rptr. 1 5 q a i n e  Super. Ct. 1 9 8 3 7  

(a) granted 
(b) 1 falsity 

2 actual malice 
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( c )  r e j e c t s  h e i y h t e n e d  summary judgment  s c r u t i n y ;  
no o t h e r  s t a n d a r , i  f o r  r e v i e w i n g  m o t i o n  a r t i c u l a t e d  

( d )  b a s e d  upon m a t e r i a l  b e f o r e  t h e  c o u r t ,  
p l a i n t i f f  w i l l  b e  u n a b l e  t o  p r o v e  f a l s i t y  o r  
a c t u a l  malice 

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  c o n s i d e r a t i o n  
o f  a l t e r n a t i v e  mot ion  f o r  summary judgment  

( f )  mo t ion  f o r  summary judgment i n  t h e  
a l t e r n a t i v e  g r a n t e d  

6 3 .  Marchiondo v .  Brown, 649 P.2d 462 ,  8 Med. L. R p t r .  
2233 ( N . M . 1 9827- 

(a) r e v e r s e d  d e n i a l  
(b) o p i n i o n  

( d )  e d i t o r i a l s  deemed t o  b e  c o n s t i t u t i o n a l l y  p r o t e c t e d  
o p i n i o n ,  and c a u s e  o f  a c t i o n  b a s e d  upon them 
s h o u l d  be d i s m i s s e d  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  
p r o t e c t e d  o p i n i o n  

( f )  o t h e r  i s s u e s  d e c i d e d  as m o t i o n s  f o r  summary judgment;  
on t h o s e  i s s u e s ,  t h e  t r i a l  c o u r t  o r d e r  g r a n t i n g  
summary judgment was r e v e r s e d  and t h e  c a s e  remanded 
f o r  t r i a l  

( c )  -- 

64. Mayers  v .  M i c h a l s ,  9 Med.L.Rptr.  1484 (N.Y.Sup.Ct.  
N.Y.Co. 1 9 8 ) ) -  

( a )  g r a n t e d  i n  p a r t  ( l i b e l  claim) and d e n i e d  

(b) 1 d e f a m a t o r y  meaning 

( c )  a l l e g a t i o n s  of  c o m p l a i n t  are assumed t o  b e  

i n  p a r t  ( p r i v a c y  c l a i m )  

2 p r i v a c y  ( m i s a p p r o p r i a t i o n )  

t r u e  f o r  p u r p o s e s  of  m o t i o n  t o  d i s m i s s ;  d i s m i s s a l  
i n a p p r o p r i a t e  w h e r e  e v i d e n t i a r y  material  is 
c o n s i d e r e d  upon a mot ion  t o  d i s m i s s  f o r  f a i l u r e  t o  
s t a t e  a c a u s e  o f  a c t i o n ,  u n l e s s  i t  i s  shown t h a t  a 
material f a c t  is  o t h e r w i s e  t h a n  s t a t e d  by  p l a i n t i f f  

( d )  1 no  r e a s o n a b l e  p e r s o n  would s e e  u s e  o f  pho tograph  as 
l i b e l o u s  

2 p r i v a t e l y  commiss ion ing  a p h o t o g r a p h  d o e s  n o t  
imply c o n s e n t  t o  use  p h o t o  f o r  o t h e r ,  p u b l i c  
p u r  p o s e s  

( e )  n o t  men t ioned  
(f) -- 
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65.  Merton C e n t e r  v .  Rockwel l  ____ I n t e r n a t i o n a l ,  7 Med.L.Rptr.  s ( P z s u p .  C t .  W .  D i s t .  1981) 

( a )  g r a n t  a f f i r m e d ;  i n t e r m e d i a t e  r e v e r s a l  o v e r t u r n e d  
( b )  d e f a m a t o r y  meaning 

( d )  
( c )  -- 

c o u r t  mus t  c o n s i d e r  f u l l  c o n t e x t  o f  p u b l i c a t i o n  
c o m p l a i n e d  of  t o  d e t e r m i n e  e f f e c t  it is f a i r l y  
c a l c u l a t e d  t o  p r o d u c e ,  i m p r e s s i o n  i t  would n a t u r a l l y  
engender  i n  t h e  minds of a v e r a g e  p e r s o n s  among 
whom i t  is i n t e n d e d  t o  c i r c u l a t e  

( e )  n o t  ment ioned  
( f )  t h i s  is a c t u a l l y  a non-media a c t i o n ,  a l t h o u g h  

d e f e n d a n t s '  a l l e g e d l y  d e f a m a t o r y  s ta tements  
were made t o  t h e  A s s o c i a t e d  P r e s s  and r e p o r t e d  
by  t h e  P i t t s b u r g h  P o s t - G a z e t t e  

66.  Midwife v .  Copley,  7 Med. L .Rp t r .  1397 (Ca1.Ct.App. 4 t h  
Dist. 1981) 

( a )  a f f i r m e d  g ran t  
( b )  1 a c t u a l  malice 

2 a b u s e  o f  d i s c r e t i o n  by t r i a l  c o u r t  i n  
sus t a in ing  d e f e n d a n t ' s  d e m u r r e r  w i t h o u t  
l eave  t o  amend c o m p l a i n t  

3 p e r s o n a l  l i a b i l i t y  of p u b l i s h e r ' s  o f f i c e r s  
and  e d i t o r s  f o r  t o r t s  o f  c o r p o r a t i o n  

4 i n v a s i o n  o f  p r i v a c y  
( c )  -- 
( d )  I p l a i n t i f f  h a d  n o t  s p e c i f i e d  how h e  would a m e n d  h i s  

c o m p l a i n t  s o  as t o  s t a t e  a c a u s e  o f  a c t i o n ,  and h a s  
t h u s  f a i l e d  t o  c a r r y  t h e  b u r d e n  o f  p r o v i n g  t r ia l  
c o u r t ' s  a b u s e  o f  d i s c r e t i o n  

c o n c l u s i o n s  t h a t  a n  ac t  is w r o n g f u l  
2 p l e a d i n g  must a l lege fac ts ,  n o t  mere l e g a l  

o f  f a i l u r e  t o  a l lege  r e q u i s i t e  ac tua l  m a l i c e  
( e )  ment ioned  i n  c o n n e c t i o n  w i t h  d i s c u s s i o n  

( f )  -- 
67. Miskovsk v. Tulsa  T r i b u n e  Company, 9 Med. L. R p t r .  1954 

T d p . c t m 3 r -  

( a )  a f f i r m e d  g ran t  
(b) 1 d e f a m a t o r y  mean ing  ( i n n u e n d o )  

2 s p e c i a l  damages 
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( c )  -- 
( d )  1 l i b e l  p e r  s e :  n a t u r a l  meaning of  s t a t e m e n t  i n  c o n t e x t  

o f  e n t i r e  w r i t i n g  t o  s e e  i f  i t  c o u l d  be u n d e r s t o o d  t o  
c h a r g e  p l a i n t i f f  w i t h  a n y t h i n s  p l a n i t i f f  m i g h t  n o t  h a v e  
l e g a l l y  a n d  p r o p e r l y  d o n e  

2 s p e c i a l  damages: a m e n d e d  p e t i t i o n  demurrably  d e f i c i e n t  
" i n  f a i l i ng  t o  s h o w "  b y  p r o p e r  a v e r m e n t  how s p e c i a l  
damages were  occas ioned  

p l a i n t i f f  must aver a n  innuendo showing ( 1 )  words a r e  
i n t e n d e d  by d e f e n d a n t  i n  d e f a m a t o r y  s e n s e ,  and ( 2 )  
h e a r e r s  may have  u n d e r s t o o d  l a n g u a g e  as convey ing  
a l leged d e f a m a t o r y  meaning 

3 i n n u e n d o :  i f  c a p a b l e  o f  i n n o c e n t  c o n s t r u c t i o n ,  

( e )  n o t  ment ioned  
( f )  C o u r t  h e l d  c o m p l a i n t  was n o t  c a p a b l e  o f  b e i n g  amended 

t o  s ta te  a c a u s e  o f  a c t i o n  b e c a u s e  " a l l  t h e  p u b l i c a t i o n s  
b e f o r e  us . . . a r e  c l e a r  a n d  u n e q u i v o c a l  i n  t h e i r  meaning and 
impor t  and d e f e n d a n t  immutable  t o  innuendo"  

68. M u l v i h i l l  v .  F o r b e s ,  9 Med. L. R p t r .  1137 ( D . N . J .  1982)  

( a )  g r a n t e d  u p o n  d e f e n d a n t ' s  a l t e rna t ive  m o t i o n  f o r  
summary judgment  

( b )  1 d e f a m a t o r y  meaning 
2 p l e a d i n g  - lack o f ' s p e c i f i c i t y  
3 f a l s e  l i g h t  p r i v a c y  

( c )  F e d . R . C i v . P . l 2 ( b ) ( 6 )  and 56 
( d )  t e s t  of d e f a m a t o r y  meaning is, when a r t i c l e  i s  r e a d  

i n  c o n t e x t ,  t h e  i m p r e s s i o n  i t  would n a t u r a l l y  e n g e n d e r ,  
i n  minds o f  a v e r a g e  r e a d e r s  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  summary judgment  
(f) g r a n t e d  as summary judgment ;  mot ion  t o  d i s m i s s  

made i n  t h e  a l t e r n a t i v e  based  upon c o m p l a i n t ' s  
l a c k  o f  s p e c i f i c i t y  

69 .  N e z e l e k  v.  Sunbeam T e l e v i s i o n  Cor o r a t i o n ,  No.81-5, 
s l i p  op.  ( F l a . D i s t . C t  .App. 1 9 8 2 e  

( a )  r e v e r s e d  g r a n t  
( b )  f a i l u r e  t o  t i m e l y  amend c o m p l a i n t  
( c )  F1a.R.Civ.P. 1 . 4 2 0 ( b )  - r u l e  g o v e r n i n g  i n v o l u n t a r y  

d i s m i s s a l  
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( d )  d i s m i s s a l  €or  f a i l u r e  t o  t i m e l y  amend c o m p l a i n t  
r e v e r s e d  f o r  f a i l u r e  t o  p r o v i d e  " e x p r e s s  n o t i c e "  
t o  p l a i n t i f f  

( e )  n o t  men t ioned  
( f )  i n i t i a l  m o t i o n  g r a n t e d  on  ground t h a t  c o m p l a i n t  

f a i l ed  t o  s ta te  a cause o f  a c t i o n  b u t  w i t h  l e a v e  
t o  r e p l e a d ;  t h e  g r o u n d s  f o r  t h a t  i n i t i a l  g r a n t  
were u n c l e a r ,  a c c o r d i n g  t o  t h e  C o u r t  o f  Appeal ,  b u t  
may h a v e  b e e n  b a s e d  on  v e r y  t e c h n i c a l  p l e a d i n g  de- 
f e c t s  

70.  Patzer v. L i b e r t y  Communicat ions,  8 Med. L. R p t r .  2590 
1-t. App. 1 982)  

( a )  r e v e r s e d  g r a n t  
( b )  o f  and c o n c e r n i n g  
( c )  -- 
( d )  b e c a u s e  p l a i n t i f f ' s  surname is p a r t  o f  c o r p o r a t i o n  name, 

p l a i n t i f f  s h o u l d  be a l l o w e d  t o  p r o v e  a l l e g e d l y  l i b e l o u s  
remarks were unders tood  t o  b e  of  and conce rn ing  
p l a i n t  i f f  

( e )  n o t  ment ioned  
( f )  mo t ion  t o  s t r i k e  t r e a t e d  by t r i a l  c o u r t  as 

mot ion  t o  d i s m i s s ;  a p p e l l a t e  c o u r t  r e m a n d s  w i t h  
i n s t r u c t i o n s  t o  a l l o w  p l a i n t i f f  t o  amend 

71. P h i l l i  s v.  Washin t o n i a n ,  9 Med. L. R p t r .  1601 
d c t .  md-- 
( a )  g r a n t e d  
( b )  1 s u f f i c i e n c y  o f  c o m p l a i n t  

( c )  -- 
( d )  p l a i n t i f f  h a s  p l e a d e d  no f a c t ,  n o r  is t h e r e  a n y  fac t  

2 actual  malice 

t h a t  c a n  b e  p l e a d e d ,  f r o m  w h i c h  a c t u a l  m a l i c e  o f  
d e f e n d a n t s  may b e  i n f e r r e d  -- c o u r t  l o o k e d  at  a l l e g e d l y  
de fama to ry  s t a t e m e n t ,  which w a s  i n c o r p o r a t e d  i n t o  t h e  
p l e a d i n g s ,  i n  i ts  e n t i r e t y  

t o  r e p l e a d  

( e )  n o t  ment ioned  
( f )  i n i t i a l  c o m p l a i n t  had  been  d i s m i s s e d  w i t h  l e a v e  
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72 * 

73 * 

74 .  

Rasky v .  C B S ,  7 Med. L. Rp t r .  2305 ( I l l .  App. C t .  
1st D i v .  m1) 

( a )  a f f i r m e d  g r a n t  
( b )  de fama to ry  m e a n i n g  
( c )  -- 
( d )  i n n o c e n t  c o n s t r u c t i o n  r u l e  -- s t a t e m e n t  r e a d  as who le ,  

w o r d s  g i v e n  n a t u r a l  o b v i o u s  mean ing ,  t h e n  if s t a t e m e n t  
is c a p a b l e  o f  t w o  c o n s t r u c t i o n s ,  o n e  d e f a m a t o r y ,  a n d  
t h e  o t h e r  i n n o c e n t ,  t h e  i n n o c e n t  c o n s t r u c t i o n  must  b e  
c h o s e n  

( e )  n o t  ment ioned  
( f )  d e c i d e d  b e f o r e  Chapsk i  

Re ichenbach  v .  C a l l - C h r o n i c l e ,  9 Med. L.  R p t r .  
1438 ( P a .  Ct..Com. P l e a s  1982) 

( a )  g r a n t e d  
( b )  i n t e n t i o n a l  i n f l i c t i o n  of  e m o t i o n a l  d i s t r e s s  
( c )  t o  d e t e r m i n e  whe the r  a demur re r  may be g r a n t e d ,  c o u r t  

p resumes  a l l  w e l l  p l e a d e d  f ac t s  s e t  f o r t h  i n  p l e a d i n g  
t o  be t r u e ,  as well  as a l l  i n f e r e n c e s  r e a s o n a b l y  d e d u c i b l e  
t h e r e f r o m ,  b u t  n o t  c o n c l u s i o n s  o f  law 

meet t h e  t e s t  f o r  i n t e n t i o n a l  i n f l i c t i o n  o f  
e m o t i o n a l  d i s t r e s s  

( d )  a r t i c l e  i s  n o t  so e x t r e m e  or o u t r a g e o u s  as t o  

( e )  n o t  men t ioned  
( f )  c l a i m  f o r  n e g l i g e n t  i n f l i c t i o n  p r e v i o u s l y  s t r i k e n  

Renard v .  CBS, J n c . ,  9 Med. L.  R p t r .  1908 ( I l l .  C i r .  C t .  1983) 

g r a n t e d  
1 d e f a m a t o r y  m e a n i n g l l i b e l  per - s e  
2 oDinion  ~ 

IllL. Sec .  2-615 
p l a i n t i f f ' s  c o m p l a i n t  h e l d  i n s u f f i c i e n t  t o  s t a t e  a c a u s e  
of a c t i o n  f o r  l i b e l  b e c a u s e :  1 words c l a i m e d  t o  b e  
d e f a m a t o r y  a re  n o t  r e a s o n a b l y  or f a i r l y  c a p a b l e  of  
meaning a s s i g n e d  by  p l a i n t i f f ,  and 2 s t a t e m e n t s  were  
a t  w o r s t  n o n - a c t i o n a b l e  o p i n i o n  
n o t  ment ioned  
pos t -Chapski  
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75. Renwick v. News and Observer  Publishin Company, 
9 Med. L. Rptr .  _--- --(rJ.C. c t . n p d  --- 

( a )  r e v e r s e d  g r a n t  
( b )  1 d e f a m a t o r y  m e a n i n g / l - i b e l  E - se 

2 o p i n i o n  
3 f a i r  comment 
4 f a l s e  l i g h t  r ivacy  
u n d e r  N .C . l2 (b )  P 6 )  c o m p l a i n t  s u f f i c i e n t  t o  w i t h s t a n d  
mot ion  t o  d i s m i s s  where no i n s u r m o u n t a b l e  b a r  t o  
r e c o v e r y  a p p e a r s  on  face o f  c o m p l a i n t  and  a l l e g a t i o n s  
g i v e  a d e q u a t e  n o t i c e  of n a t u r e  a n d  e x t e n t  of  claim 

( c )  

( a )  1 e d i t o r i a l  g e n e r a l l y  h e l d  s u s c e p t i b l e  t o  a de- 
f a m a t o r y  meaning  so  as t o  p r e s e n t  j u r y  
q u e s t i o n  on b o t h  d e f a m a t i o n  a n d  f a l s e  
l i g h t  i ssues  

2 as t o  o p i n i o n  c o u r t  f i n d s  t h a t  e d i t o r i a l  
s ta tes  o r  s u g g e s t s  a c t i o n a b l e  d e f a m a t o r y  
fac t s  

7 d i s m i s s a l  as fa i r  comment i s  se ldom 
a p p r o p r i a t e  where a c t u a l  malice is p l e a d e d  

( e )  ment ioned  by  b o t h  m a j o r i t y  and d i s s e n t  i n  

( f )  1 judgment d i s m i s s i n g  c o n s o l i d a t e d  d e f a m a t i o n  
c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y - p r o t e c t e d  o p i n i o n  

and p r i v a c y  c o m p l a i n t s  f a i l s  t o  s t a t e  g r o u n d s  
upon which d i s m i s s a l  was c o n s i d e r e d  a p p r o p r i a t e  

2 d i s s e n t  s t r o n g l y  emphas izes  sup remacy  u n d e r  F i r s t  
Amendment o f  p u b l i c ' s  i n t e r e s t  i n  r o b u s t  s p e e c h  
ove r  i n d i v i d u a l ' s  r e p u t a t i o n a l  i n t e r e s t s  

76.  R i v e r a  v .  R e p u b l i c a n  Company, 7 Med. L. Rptr .  1722 (D.Mass. 1981) 

d e n i e d  ( a c c e p t i n g  recommendat ion by magis t ra te)  
s t a tu t e  of l i m i t a t i o n s  
Mass.R.Civ.P. -- r e l a t i o n  back  o f  aqendmen t s ;  whenever  
claims o r  d e f e n s e  a s s e r t e d  i n  amended p l e a d i n g  
a r o s e  o u t  o f  c o n d u c t ,  t r a n s a c t i o n  o r  o c c u r r e n c e  s e t  
f o r t h . . . i n  o r i g i n a l  p l e a d i n g ,  amendment re la tes  back  
t o  o r i g i n a l  p l e a d i n g  

n o t  ment ioned  
-- d e  novo r e v i e w  o f  c h a l l e n g e d  p o r t i o n s  o f  magistrate 's  
r e p o r t ;  Mass. p r o c e d u r e  e x p r e s s l y  found  t o  b e  "more 
l i b e r a l "  t h a n  f e d e r a l  w i t h  r e g a r d  t o  r e l a t i o n  back  
o f  amendments 

_- 
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77. Rubinstein v. -___ New York Post, 9 Med. L. Rptr 
1581 (N.Y.Sup.Ct. N.Y.Co. 1983) 

(a) denied 
(b) negligent infliction of emotional distress 
(c) CPLR 3211(a)(7) 
(d) "issues of causation, substantiality and 

(e) not mentioned 
(f) publication was an erroneous death notice 

genuineness of harm done should all be left 
to the trier of the facts" 

78. Rudin v .  Dow - Jones, 7 Med. L. Rptr. 1105 (S.D.N.Y. 1981 ) ;  
see also 9 Med.L.Rptr. 1305 (S.D.N.Y. 1983) (bench trial) 

(a) denied 
(b) 1 defamatory meaning 

(c) -- 
(d) publication must be considered in its context 

and the words must be given their natural import 
and plain and ordinary meaning; publication 
is to be tested by its effect upon the average 
reader 

2 retraction 

( e )  not mentioned 
(f) motion to dismiss on retraction statute 

(Calif. Law) cannot be sufficiently considered 
on face of complaint; therefore the motion is 
denied without prejudice to its renewal on a 
sufficient record 

79. Shelton v. Lerner Communications, Inc., No. 80-2992, 
slip op. (Ill. App. Ct. 1982) 

(a) reversed grant 
(b) defamatory meaning 
(c) -- 
(d) words of publication and implications therefrom 

given their natural and obvious meaning to determine 
if one would reasonably interpret the publication 
capable of innocent construction 
not mentioned 
post-Chapski 
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80. S h i e l d s  v .  Gross ,  9 Med.L.Rptr.  1466 (N.Y.Ct.App. 
m m o d i f y i n g ,  8 Med.L.Rptr.  1928 ( A p p . D i v . l s t  Dept .  
1982)  

( a )  p a r t i a l  d e n i a l  r e v e r s e d ;  C o u r t  o f  Appea l s  s t r i k e s  
i n t e r m e d i a t e  a p p e l l a t e  c o u r t  i n j u n c t i o n  a g a i n s t  
use o f  p h o t o s  f o r  a d v e r t i s i n g  o r  t r a d e  p u r p o s e s ;  
affirms d i s m i s s a l  o f  r e m a i n i n g  claims 

2 c o n s e n t  
( b )  1 i n v a s i o n  of  p r i v a c y  

( d )  N . Y .  C i v i l  R i g h t s  Law $51 p r o v i d e s  method 
( c )  -- 

f o r  o b t a i n i n g  v a l i d  c o n s e n t  t o  a v o i d  l i a b i l i t y  
f o r  u s e  o f  p h o t o  o f  i n f a n t  f o r  a d v e r t i s i n g  and  
t r a d e  p u r p o s e s ;  c o n s e n t s  i n  c o m p l i a n c e  w i t h  
s t a t u t o r y  r e q u i r e m e n t s  are v a l i d  and c a n n o t  
b e  d i s a f f i r m e d ;  a d e f e n d a n t ' s  immunity from claim 
f o r  i n v a s i o n  o f  p r i v a c y  is no b r o a d e r  t h a n  t h e  
c o n s e n t  e x e c u t e d  t o  him 

( e )  n o t  ment ioned  
( f )  -- 

81. S h i v e r  v .  Apalachee  P u b l i s h i n  , 9 Med. L .  R p t r .  
1057-(Fla.  C t .  App. dl&, 7 Med. L. R p t r .  
2160 ( F l a .  C i r . C t . ,  F r a n k l i n  Co. 1981)  

( a )  g r a n t  a f f i r m e d  
( b )  o p i n i o n  
( c )  c o u r t  must assume a l l  w e l l - p l e a d e d  a l l e g a t i o n s  o f  

t h e  p l a i n t i f f  t o  b e  t r u e  a n d  a l l  a l l e g a t i o n s  o f  
t h e  d e f e n d a n t  t h a t  are  d e n i e d  t o  b e  f a l s e ;  a n y  un- 
d i s p u t e d  f ac t s  t h a t  a p p e a r  i n  t h e  p l e a d i n g s  must  b e  
assumed t o  b e  t r u e  

( a )  -- 
( e )  mentioned by  t h e  t r i a l  c o u r t  i n  c o n n e c t i o n  w i t h  

c o n s t i t u t i o n a l l y - p r o t e c t e d  o p i n i o n ;  by  t h e  c o u r t  o f  
a p p e a l  i n  c o n n e c t i o n  w i t h  b u r d e n  o f  p r o o f  o f  a p u b l i c  
o f f i c i a l  

( f )  t r i a l  c o u r t  found  t h a t  e i t h e r  d e f e n d a n t ' s  m o t i o n  f o r  
j u d g m e n t  on  p l e a d i n g s  o r G T Z F n d a n t ' s  m o t i o n  f o r  s u m m a r y  
j u d g m e n t  s h o u l d  b e  g r a n t e d  on  b a s i s  o f  p l e a d i n g s  a n d  
u n d i s p u t e d  fac ts ;  d i s t r i c t  c o u r t  o f  a p p e a l  t r ea t ed  
a p p e a l  o n l y  as f rom grant o f  summary judgment  
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8 2 .  S i l v e s t e r  v .  ABC,  9 Med. L.  R p t r .  1051 (S.D. F l a .  1983) 

d e n i e d  
1 o p i n i o n  
2 t r u t h  
3 n e u t r a l  r e p o r t a g e  
4 p u b l i c  f i g u r e / a c t u a l  m a l i c e  
5 venue 

1 a f f i r m a t i v e  d e f e n s e s  s u c h  as p u b l i c  f i g u r e /  
-- 

a c t u a l  m a l i c e  and  n e u t r a l  r e p o r t a g e  a r e  n o t  p r o p e r l y  
o r  a p p r o p r i a t e l y  r e s o l v e d  on m o t i o n s  t o  d i s m i s s  

2 f a c t u a l  i s s u e s  e x i s t  as t o  t r u t h  and t h e r e f o r e  d i s -  
missal is no t  a p p r o p r i a t e  

7 as t o  venue ,  t h e  c o u r t  d e n i e d  t h e  mot ion  b e c a u s e  
F l o r i d a  was "one o f  two e q u a l l y  p l a u s i b l e  d i s t r i c t s "  
f o r  b r i n g i n g  t h e  c a u s e  o f  a c t i o n ,  b u t  t h e  c o u r t  d i d  
c e r t i f y  the venue q u e s t i o n  f o r  immedia te  a c t i o n  

n o t  men t ioned  
d e f e n d a n t ' s  m o t i o n  was " t o  d i s m i s s  a n d  t o  e n t e r  f i n a l  
summary judgment"  -- Cour t  a l so  denied d e f e n d a n t ' s  
m o t i o n  f o r  s u m m a r y  j u d g m e n t  o n  s t a t u t e  o f  l i m i t a t i o n s  
i s s u e ;  d e f e n d a n t  a l s o  s o u g h t  d i s m i s s a l  o f  o t h e r  un- 
i d e n t i f i e d  c a u s e s  o f  a c t i o n  b u t  t h a t  was d e n i e d  on 
t h e  ground t h a t  p l a i n t i f f  had s u f f i c i e n t l y  a l l e g e d  
f ac t s  s t a t i n g  a claim upon which r e l i e f  c o u l d  b e  
g r a n t e d  

8 3 .  Smi th  v .  T a  l o r  Count P u b l i s h i n  8 Med. L. R p t r .  1294 
(Fla. Cir* d t w  1982) 

( a )  g r a n t e d  
( b )  1 o p i n i o n  

( c )  a l l  we l l -p l eaded  a l l e g a t i o n s  o f  u l t i m a t e  f a c t s  

( a )  a r t i c l e  was d i s i n t e r e s t e d  r e p o r t  o f  newsworthy 

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  

2 n e u t r a l  r e p o r t a g e  

i n  c o m p l a i n t  must b e  a c c e p t e d  as t r u e  

e v e n t ,  u p o n  which  no  r e a s o n a b l e  r e a d i n g  c o u l d  b e  
found  t o  b e  d e f a m a t o r y  

p r o t e c t e d  o p i n i o n  and n e u t r a l  r e p o r t a g e  p r i v i l e g e  
( f )  -- 
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8 4 .  Sobel v .  Miami D a i l y  News, 7 Med. L. R p t r .  
1100 ( F l a . D i s t . C t . A p p .  3d D i s t .  1981) (per c u r i a m ) ,  
aff'g, 5 Med. L .  R p t r .  2462 ( C i r . C t . ,  Dade Co. 1980) 

( a )  a f f i r m e d  g r a n t  
( b )  1 d e f a m a t o r y  meaning/of  and  c o n c e r n i n g  

2 a c t u a l  malice 
3 i n v a s i o n  o f  privacyjmisappropriation 

( c )  c i r c u i t  c o u r t  r e c o g n i z e d  t h a t  w e l l - p l e d  
f ac t s  must b e  t a k e n  as t r u e  i n  c o n s i d e r i n g  
a mot ion  t o  d i s m i s s  

( d )  1 as t o  d e f a m a t o r y  meaning  c i r c u i t  c o u r t  
h e l d  t h e  a l l e g e d  f a l s i t y  d i d  n o t  g i v e  r i s e  
t o  a d e f a m a t o r y  meaning 

2 l e a v e  g r a n t e d  t o  a t t e m p t  p r o p e r l y  t o  r e p l e a d  
a c t u a l  malice 

3 i n v a s i o n  o f  p r i v a c y  claim d o e s  n o t  s u f f i c i e n t l y  
a l l e g e  d i s c l o s u r e  o f  h i g h l y  o b j e c t i o n a b l e ,  
p r i v a t e  f a c t s ;  p u b l i c a t i o n  o f  u n d i s t o r t e d  p h o t o  
i n  c o n n e c t i o n  w i t h  a news a r t i c l e  is also n o t  
a c t i o n a b l e  

( e )  c i r c u i t  c o u r t  had a d v e r t e d  t o  f reedom o f  
t h e  p r e s s  i n  c o n n e c t i o n  w i t h  t h e  n e e d  t o  
a p p l y  s t r i c t  r u l e s  i n  c o n s i d e r i n g  d i s m i s s a l  
i n  l i b e l  c o n t e x t  
per curiam d e c i s i o n  a f f i r m i n g  t r i a l  c o u r t ' s  
grant o f  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s .  c i t i n g  

( f )  
c 

F i r e s t o n e ,  G e r t z ,  Rosenbloom and 
Cox v .  Cohn - - 

8 5 .  S p i e g e l  v .  Newsda , 7 Med. L. R p t r .  1759 (N.Y.Sup.Ct. 
Nassau Co. + 1981 

( a )  granted 
( b )  1 o p i n i o n  

2 f a i r  comment 
3 g r o s s  i r r e s p o n s i b i l i t y  

( c )  d e f e n d a n t  moved i n  t h e  a l t e r n a t i v e  t o  d i s m i s s  
unde r  CPLR 3 2 1 1 ( a ) ( 7 ) ]  o r  f o r  summary judgment  1 u n d e r  CPLH 3 2 1 2 )  

( d )  1 f a i r  r e a d i n g  of  a l l e g e d l y  d e f a m a t o r y  p u b l i c a t i o n  
2 c l e a r l y  n o t  d e f a m a t o r y  i f  p u b l i c a t i o n  p r e s e n t s  

r e a s o n a b l e  and  f a i r  comments on  a matter o f  p u b l i c  
i m p o r t a n c e ,  f r e e  f rom m a l i c e  and  ill w i l l  

3 p l a i n t i f f  f a i l e d  t o  meet h i s  bu rden  o f  d e m o n s t r a t i n g  
d e f e n d a n t  a c t e d  w i t h  g r o s s  i r r e s p o n s i b i l i t y  

( e )  ment ioned  i n  c o n n e c t i o n  w i t h  c o n s t i t u t i o n a l l y -  
p r o t e c t e d  o p i n i o n  

( f )  n o t  e n t i r e l y  c l e a r ,  w i t h  r e g a r d  t o  e a c h  o f  t h e  d i s -  
p o s i t i v e  l ega l  i s s u e s ,  w h e t h e r  c o u r t  d i s m i s s e d  b y  
gran t  o f  m o t i o n  f o r  s u m m a r y  judgment  o r  motion t o  dismiss  
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8 6 .  S r e c h e r  v .  D O ~  J o n e s ,  450 N.Y.S.2d 330, 8 Med. L .  
h 8 1  ( n . m i v . l s t  Dept .  1982)  

( a )  r e v e r s e d  d e n i a l  
( b )  1 d e f a m a t o r y  meaning 

2 f a i r  r e p o r t  of j u d i c i a l  p r o c e e d i n g s  ( $ 7 4  N . Y .  C i v i l  
R i g h t s  L a w )  

w i t h  b u s i n e s s ,  i n j u r i o u s  f a l s e h o o d  a n d  a b u s e  of 
p r o c e s s  

~ 

3 pr ima  facie  t o r t ,  m a l i c i o u s  i n t e r f e r e n c e  

-- 
1 c o u r t s  w i l l  n o t  strain t o  f i n d  a s t a t e m e n t  s u s c e p t i b l e  

2 s u b s t a n t i a l  a c c u r a c y  t e s t  as t o  f a i r  r e p o r t  p r i v i l e g e  
n o t  ment ioned  
t r i a l  c o u r t  had  d i s m i s s e d  a l l  claims e x c e p t  d e f a m a t i o n  
claim 

o f  d e f a m a t o r y  meaning  a s c r i b e d  t o  i t  

87 .  S r i n  er v .  V i k i n g  Press,  8 Med.L.Rptr .  2613 
.*.Div. 1st Dept .  1 9 8 2 ) ,  , 7 Med. L .  
R p t r .  2040 (Sup.Ct.N.Y.Co. 1981 

( a )  m o d i f i e d  t r i a l  c o u r t  o r d e r  which g r a n t e d  m o t i o n  

( b )  1 o f  a n d  c o n c e r n i n g  ( f i c t i o n )  

t o  d i s m i s s  i n  p a r t  and  d e n i e d  i n  p a r t ,  t h e r e b y  
d i s m i s s i n g  remaining c a u s e s  of  a c t i o n  

2 m i s a p p r o p r i a t i o n  
3 p u n i t i v e  damages 
4 p r i m a  fac ie  t o r t  

( c )  -- 
( d )  1 d e s c r i p t i o n  o f  f i c t i o n a l  c h a r a c t e r  must b e  

s o  c l o s e l y  a k i n  t o  p l a i n t i f f  t h a t  a r e a d e r ,  
knowing real  p e r s o n ,  would have  n o  d i f f i c u l t y  
l i n k i n g  t h e  two; s u p e r f i c i a l  s i m i l a r i t i e s  i n -  
s u f f i c i e n t ,  as  is common name 

2 no c a u s e  o f  a c t i o n  e x i s t s  u n d e r  N . Y . C i v i 1  R i g h t s  
Law $550 a n d  51 f o r  m i s a p p r o p r i a t i o n  where 
p l a i n t i f f  f a i l s  t o  show l i k e n e s s  is b e i n g  used  f o r  
commerc ia l  r a t h e r  t h a n  e d i t o r i a l  p u r p o s e s  

a c t i o n  b u t  mere ly  a n  e l e m e n t  o f  s i n g l e  t o t a l  
claim f o r  damages 

4 showing r e q u i r e d  t o  s u s t a i n  a c t i o n  f o r  zrima f a c i e  
t o r t  -- t h a t  a c t  w a s  a i m e d  s o l e l y  a t  h a r m i n g  - 
p l a i n t i f f ,  and t h a t  p l a i n t i f f  s u f f e r e d  r e a s o n a b l y  
i d e n t i f i a b l e  l o s s e s  -- are  l a c k i n g  

3 p u n i t i v e  damages a re  n o t  s e p a r a t e  c a u s e  of 

( e )  n o t  'mentioned 
( f )  -- 
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88. S u l l i v a n  v .  A f f i l i a t e d  P u b l i c a t i o n s ,  8 Med. L. R p t r .  
1654 (Mass. S u p e r .  C t .  1982)  

( a )  d e n i e d  
( b )  o f  a n d  c o n c e r n i n g  
( c )  -- 
( d )  if t e x t  a n d  c o n t e x t  o f  c o m p l a i n e d - o f  s t a t e m e n t  p r e c l u d e  

r e a s o n a b l e  p e r s o n ' s  i n t e r p r e t i n g  it as r e f e r r i n g  t o  
c o r p o r a t e  p l a i n t i f f ,  R c o u r t  must d e c l a r e  c o m p l a i n t  
d e f e c t i v e  as a matter o f  l a w  

( e )  n o t  ment ioned  
( f )  1 t h e  p a r t i e s  l i m i t e d  c o n s i d e r a t i o n  t o  o f  a n d  c o n c e r n i n g  

i s sue :  c o u r t  n o t e s  it must assume, a r g u e n d o ,  
t h a t  s ta tements  were f a l se  & d e f a m a t o r y  
2 h e a d l i n e  s o u r c e  o f  c o n n e c t i o n  be tween  p r i n c i p a l  

and  c o r p o r a t i o n ;  n o t  w i t h i n  t e x t  o f  a r t i c l e  

89 .  Summerl in  v .  Washington S t a r ,  7 Med. 
( D . D . C .  1981) 

L. R p t r .  2460 

( a )  g r a n t e d .  
( b )  o f  and c o n c e r n i n g  
( c )  d i s m i s s a l  n o t  j u s t i f i e d  u n l e s s  i t  is c l e a r  and  a p p a r e n t  

t o  t h e  c o u r t  t h a t  f rom t h 6  a l l e g a t i o n s  i t  c a n n o t  b e  
d e d u c t e d  u n d e r  a n y  s t a t e  of f a c t s  t h a t  t h e  p u b l i c a t i o n  
was o f  and c o n c e r n i n g  t h e  p l a i n t i f f  

b u t  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  must  l e a v e  
- no d o u b t  i n  t h e  r e a d e r ' s  mind as t o  t h e  
p e r s o n ' s  i d e n t i t y "  ( e m p h a s i s  i n  o r i g i n a l ) ;  ad -  
d i t i o n a l  i n f o r m a t i o n  i n  t h e  p u b l i c a t i o n  made 
s u f f i c i e n t l y  c lear  t h a t  p l a i n t i f f  was n o t  
t h e  p e r s o n  i d e n t i f i e d  t h e r e i n  

( d )  " p e r s o n  l i b e l e d  need n o t  b e  s p e c i f i c a l l y  named, 

( e )  n o t  ment ioned  
( f )  -- 

5 6  
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90. Westmoreland v. C s  9 Med. L. Rpt r .  1521 
T S T N . Y .  1983) 

(a) d e n i e d  
(b) 1 f a i l u r e  t o  p l e a d  l i b e l  w i t h  s u f f i c i e n t  s p e c i f i c i t y  

2 s p e c i a l  damages 
3 o p i n i o n  
4 r e p l y  p r i v i l e g e  

( c )  whe the r  t h e  c o m p l a i n t  is s u f f i c i e n t l y  d e t a i l e d  . .  
t o  e n a b l e  d e f e n d a n t  t o  r e s p o n d  and t o  r a i s e  d e f e n s e  
o f  - res j u d i c a t a  i f  a p p r o p r i a t e  

( d )  1 i n  t h i s  case t h e  cause o f  a c t i o n  was n o t  
e x c e s s i v e l y  vague  and it s u f f i c i e n t l y  s p e c i f i e d  
t h e  l e g a l  n a t u r e  o f  t h e  claim 

t o  s p e c i a l  d a m  ages, c o n s  t i t u  t i o  n a l l y  - p r  o t e c t e d  
o p i n i o n  a n d  r i g h t  o f  r e p l y  

2 t h e  c o u r t  s u m m a r i l y  r e j e c t e d  dismissal as 

( e )  ment ioned  b u t  o n l y  i n  c o n n e c t i o n  w i t h  mot ion  t o  compel 
(f) p l a i n t i f f  had  moved t o  compel d i s c o v e r y  

o f  i n t e r n a l  memorandum p r e p a r e d  by d e f e n d a n t ,  
a n d  d e f e n d a n t  had moved f o r  p r o t e c t i v e  o r d e r  
a g a i n s t  i t s  p r o d u c t i o n  which was d e n i e d ;  t h e  
m o t i o n  t o  d i s m i s s  was o n l y  as t o  a l i b e l  cause 
o f  a c t i o n  a r i s i n g  o u t  o f  a summary o f  t h e  i n -  
t e r n a l  memorandum 

91. W i l d e r  v .  Johnson  P u b l i s h i n  , 9 Med. L .  R p t r .  
) 1 4 5 ( E . D . V a .  1982Jd 

(a) d e n i e d  i n  p a r t  a n d  g r a n t e d  i n  p a r t  

( c )  Fed.R.Civ.P. 1 2 ( b  7 ( 6 ) ;  a l l e g a t i o n s  o f  c o m p l a i n t  
( b )  d e f a m a t o r y  meanin 

presumed t o  b e  t r u e  
( a )  p l a i n t i f f ' s  claim i s  l i b e l  per quod; one  o f  

two "p roposed  innuendos"  c a n n o t  p r o p e r l y  be 
drawn and w i l l  b e  d i s m i s s e d ;  t h e  s e c o n d ,  however ,  
" n a t u r a l l y  f o l l o w s  by innuendo from t h e  p u b l i s h e d  
words  and t h e  inducement"  and c a n n o t  b e  d i s m i s s e d  
as a matter o f  l a w  

( e )  n o t  men t ioned  
( f )  -- 
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9 2 .  Williams v .  RHG P u b l i s h i n g  7 Med. L. R p t r  
13'72 ( N . Y .  Sup .C t .  N . Y . C o .  

d e n i e d  
s t a t u t e  o f  l i m i t a t i o n s  

s i n g l e  p u b l i c a t i o n  r u l e  - s t a t u t e  is t r i g g e r e d  
by i n i t i a l  g e n e r a l  r e c e i p t  by t h e  p u b l i c  o f  
t h e  great b u l k  o f  t h e  p u b l i c a t i o n  
n o t  ment ioned  

-- 

93. -- Wrenn v.  Widmann, No. L-82-143, s l i p  op .  ( O h i o  C t .  App. 1 9 8 2 )  

( a )  a f f i r m e d  g r a n t  
( b )  1 s u b j e c t  matter j u r i s d i c t i o n  

2 p e r s o n a l  j u r i s d i c t i o n  
3 s t a t u t e  o f  l i m i t a t i o n s  

( c )  -- 
( d )  as t o  t h e  s t a t u t e  of l i m i t a t i o n s ,  p l a i n t i f f ' s  

a t t e m p t  t o  cast  h i s  c o m p l a i n t  as one  s o u n d i n g  
i n  n e g l i g e n c e  i s  u n a v a i l i n g  t o  a v o i d  I -yea r  l i b e l  
s t a t u t e ;  a l s o ,  o r i g i n a l  c o m p l a i n t  a g a i n s t  t h e  s ta te  
o n l y  was d i s m i s s e d  on j u r i s d i c t i o n a l  g r o u n d s  and 
n e w l y - f i l e d  c o m p l a i n t  against  p u b l i s h e r  d i d  n o t  
p r o p e r l y  r e l a t e  back  f o r  p u r p o s e s  o f  s t a t u t e  

( e )  n o t  ment ioned  
( f )  -- 

94. Zetes v .  Richman, 336 N.Y.S.2d 778, 8 Mea. L. Rpt r .  
1588 (N.Y.App.Div. 4 t h  Dept .  1982)  

r e v e r s e d  d e n i a l  
f au l t -  ross  i r r e s p o n s i b i l i t y  
321 1 ( a Y ( 7 )  
p l e a d i n g s  b a r r e n  o f  fac t s  s u g g e s t i n g  c i r c u m s t a n c e s  
t h a t  would j u s t i f y  a n  i n f e r e n c e  o f  f a u l t ;  t h u s  com- 
p l a i n t  r a i s e d  no t r i a b l e  i s sue  o f  f a c t  as t o  whether  
d e f e n d a n t  was g r o s s l y  i r r e s p o n s i b l e  i n  p r o c e e d i n g  w i t h  
t h e  r e p u b l i c a t i o n  
n o t  ment ioned  
q u a l i f i e d  p r i v i l e g e  o f  r e p u b l i s h e r  t o  r e l y  o n  r e s e a r c h  
o f  o r i g i n a l  p u b l i s h e r  ( w i r e  s e r v i c e )  i n  a b s e n c e  o f  
s u b s t a n t i a l  r e a s o n s  t o  q u e s t i o n  a c c u r a c y  o f  a r t i c l e s  
o r  bona  f i d e s  o f  r e p o r t e r  
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95. Zie ler v. Ring , 9 Med. L. Rptr. 
r h . D . F l a .  

(a) granted 
(b) personal jurisdiction 
(c) Fed.R.Civ.P. 1 2 ( b ) ( 2 )  
(d) insufficient contacts such that maintenance of 

the suit would offend notions of fair play 
and substantial justice 

(e) not specifical1y"mentioned but cites and relies 
upon New York Times v .  Connor, 365 F.2d 
567 (5th Cir. 1966), which is the leading 
case that does rely upon a First Amendment 
jurisdiction analysis in media libel actions 

(f) even though defendant magazine publisher was 
technically within the reach of Florida's long- 
arm statute, it did not do business in Florida, 
had no regular reporters o r  "stringers" in the 
state and its circulation in Florida was only 
3.5$ o f  total circulation; individual editor 
defendant had even fewer contacts 

5 9  
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MOTION TO DISMISS CASE LIST 
BY JURISDICTION 

I. FEDERAL CASES 

A. District Court 

Cal if ornia 
7;  58 

New Jersey 
6 ; 2 1 ;  39; 61; 68 

New York ___ Delaware 
31 25; 78; 90 

District of Columbia Ohio 
59; 89 50 

- 

Florida 
82; 95 

Hawaii 
27 

I11 ino is 
8; 16 

Massachusetts 
76 

Minnesota 
34; 45 

B. Circuit Court - of Appeals 

Circuit 

First 

Fifth 

Seventh 

Tenth 

Eleventh 

Pennsylvania 
33 

Tennessee 
57 

Virginia 
32; 91 

West Virpinia 
29 

Case No. 

52 

20 

14 

2 

24 

-__ 
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11. STATE CASES 

C a l i f o r n i a  

F l o r i d a  

Georgia 

I l l i n o i s  

Louis iana 

Maine 

Maryland 

Massachusetts 

Missouri  

New J e r s e y  

New Mexico 

New York 

- 
- 
-- 

North C a r o l i n a  

Ohio  

Oklahoma 

Oregon 

Pennsylvania  

Tennessee 

Vermont 

West V i r g i n i a  

47; 53; 60; 66 

1; 10; 48; 69; 81; 87; 8 4  

11 

3; 19; 23; 26; 7 5 ;  37; 72; 74 ;  79 

15 

62 

71 

44; 51 ;  88 

49  

43 

56; 63 

4; 12; 13; 17 
40; 41; 46; 5 
8 5 ;  8 6 ;  8 7 ;  9 

75 

42; 93 

67 

5; 70 

65; 77 

22 

9 

30 

18 
5 
9 

28 
; 6  

36 
; 7  

38 ; 
; 8 0 ;  
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SUPREME COURT UPDATE -- 
CONSOLIDATED CASE LIST 

OF ALL ACTIONS I N  1982-83 TERM 

A l l  a c t i o n s  o f  t h e  S u p r e m e  C o u r t  i n  l i b e l  a n d  p r i v a c y  cases 
f o r  t h e  1982-83 Term, e x c e p t  t h e  t w o  noted below,  h a v e  been pre-  
v i o u s l y  l i s t e d  i n  e a r l i e r  L D R C  B u l l e t i n s  -- See  L D R C  B u l l e t i n s  
No. 5 a t  6-9,  No. 6 a t  14 -19  a n d  No.  7 a t  50-57. H o w e v e r ,  f o r  t h e  
c o n v e n i e n c e  o f  B u l l e t i n  r e a d e r s ,  t h e s e  l i s t i n g s  a re  c o m b i n e d  be low 
w i t h  a f ina l  t o t a l  o f  c a s e s  i n  e a c h  of  s e v e r a l  c a t e g o r i e s .  C r o s s -  
r e f e r e n c e s  t o  d e s c r i p t i o n s  of t h e  h o l d i n g s  in t h e s e  c a s e s  f r o m  
p r e v i o u s  L D R C  B u l l e t i n s  are a l s o  p r o v i d e d .  

I n  c o m p a r i s o n  t o  t h e  a c t i o n s  i n  d e f a m a t i o n  c a s e s  d u r i n g  t h e  
1981-82 Term ( S e e  B u l l e t i n  No. 4 a t  1 9 - 2 7 ) ,  more  p e t i t i o n s  were 
f i l e d  t h i s  Term (44 as c o m p a r e d  t o  2 4  -- a s i g n i f i c a n t l y  greater 
n u m b e r ) ;  a n d  more  p e t i t i o n s  were acted upon  b y  t h e  C o u r t  ( 3 7  as com- 
p a r e d  t o  18) .  Also,  more  m e d i a - r e l a t e d  p e t i t i o n s  w e r e  f i l e d  , b o t h  
by d e f e n d a n t s  c h a l l e n g i n g  u n f a v o r a b l e  d e c i s i o n s  i n  t h e  l o w e r  c o u r t s  
( 1 2  p e t i t i o n s  t h i s  Term as c o m p a r e d  t o  4 las t ) ;  a n d  b y  p l a i n t i f f s  
c h a l l e n g i n g  d e c i s i o n s  i n  f a v o r  o f  t h e  med ia  (15  t h i s  Term as com-  
p a r e d  t o  5 l a s t ) .  It would a p p e a r  t h a t  m e d i a  a n d  o t h e r  l i b e l  
d e f e n d a n t s  are m o r e  w i l l i n g  t o  b r i n g  cases t o  t h e  S u p r e m e  C o u r t  
d e s p i t e  t h e  Cour t ' s  c o n t i n u i n g  u n f a y o r a b l e  a t t i t u d e  t o w a r d  s u c h  
d e f e n d a n t s .  

F i n a l l y ,  o f  c o u r s e ,  t h e  S u p r e m e  C o u r t  h a s  g r a n t e d  c e r t .  
i n  t w o  c a s e s  which  h e l d  f a v o r a b l y  f o r  t h e  d e f e n d a n t  i n  t h e o u r t  
b e l o w  -- -- Bose - C o r p o r a t i o n  v .  C o n s u m e r s  Union  o f  t h e  .t U S 
I n c .  a n d  K e e t o n  v. Hustler Magazine I n c  a n d  i n  o n e  
=e d e c i x e d f a v o ? ; a b l v  in-the c o u r t  be low -- C a l d e r  v. 

-I .( 

Jones -- See LDRC B u l l e t i n  No. 6 at 14-15 and  N%. 7 at 50-51. 
A c c o r d i n g l y ,  one  can a l r e a d y  s a f e l y  p r e d i c t ,  b e f o r e  t h e  Supreme 
C o u r t  is e v e n  i n  s e s s i o n ,  t h a t  t h e  1983-84 Term w i l l  b e  f a r  m o r e  
s i g n i f i c a n t  f o r  l i b e l  law t h a n  h a v e  b e e n  t h e  p r e v i o u s  s e v e r a l  
Terms. 

I .  Certiorari  g r a n t e d  -- 
F a v o r a b l e  Decision Below (2 )  

Bose C o r p o r a t i o n  v.  Consumers Union o f  t h e  U n i t e d  S t a t e s ,  
.I Inc  692 F.2d 189, 8 Med.L.Rptr.  2 m I x  m.1982), c e r t .  
g r a n t e d ,  51 U.S.L.W. 3774 ( 4 / 2 5 / 8 3 ,  No. 82-1246) .  S e e  LDRC 
B u l l e t i n  No. 6 a t  8-17. 

Keeton  v .  8 Med.L.Rptr .  
1 7 4 8 - ( I s t i r .  3 6 6 2  ( 1 / 2 4 / 8 3 ,  No. 
82 -485) .  See  
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11. C e r t i o r a r i  g r a n t e d  -- 
Unfavorab le  D e c i s i o n  Below ( 1 )  

C a l d e r  v .  J o n e s ,  138 C a l .  App. 1 2 8 ,  187 C a l .  R p t r .  825 
( C t . A  p.  2d D i s t . ,  Div.  1 
3756 P 4/18/83, No. 82-1401) .  See  LDRC B u l l e t i n  No. 6 a t  17 .  

1982) ,  & j u r i s .  noted, 51 U.S.L.W 

111. Media D e f e n d a n t s  -- 
U n f a v o r a b l e  D e c i s i o n s  L e f t  S t a n d i n g  ( 1 1 )  

American B r o a d c a s t i n g  I n c .  v .  Clark, 684 
F.2d 1 2 0 8 ,  8 Med. L .Rpt r .  c e r t .  d e n i e d ,  
51 U.S.L.W. 3685 ( 3 / 2 1 / 8 3 ,  No. 82-1288) .  
a t  53- 

S e e  LDRC B u l l e t i n  No. 7 

A s s o c i a t e d  P r e s s  v .  B u f a l i n o , ,  692 F .2d  266 ,  8 Med.L.Rptr.  
2384 (2d Cir .  1982) ,cer t .  d e n i e d ,  51 U.S.L.W. 3872 ( 6 / 6 / 8 3 ,  No. 
82 -1527) .  S e e  LDRC B u m n m  a t  53. 

Forum I n t e r n a t i o n a l ,  L t d .  v .  C h e r ,  692 F.2d 6 3 4 ,  8 Med. 
L . R p t r .  2484 ( 9 t h  C i r .  198Tcert.nied, 51 U.S.L.W. 3883 
( 6 / 1 3 / 8 3 ,  No. 82-1719) .  S e e  LDRC B u l l e t i n  No. 7 a t  53. 

Hust ler  Ma a z i n e  I n c .  v .  Gucc ione ,  7 Med.L.Rptr. 2077 
(Ohio Ct.Ap .*erdenied ,  51 U.S.L.W. 3254 (1014182,  
No. 81-2102 P . S e e  LDRC B u l l e t i n  No. 5 a t  7 .  

Mertz v .  Denny, 8 Med.L.Rptr.  1369 (Wise. 1 9 8 2 ) ,  c e r t .  
d e n i e d  on  r o u n d s  of  non- f ina l i t j l ,  51 U.S.L.W. 3 2 5 8  (1074182,  
No. 81-237 --fr--- S e e  L D R C  Bul le t in  No. 5 a t  7 .  

N a t i o n a l  E n q u i r e r ,  Inc. v .  S u p e r i o r  C o u r t  o f  C a l i f o r n i a ,  
Los Ange le s  County, - Gal. R p t r .  M e d . L . R p r .  1983) ,  
c e r t .  d e n i e d ,  51 U.S.L.W. 3902, (m6m, No. 82-17m: See  LDRC 
B u l l e t i n  No. 7 at  54. 
- 

I n c .  v .  Green ,  P.2 

LDRC B u l l e t i n  No. 7 a t  54 .  

- 
1 9 8 r c e r t .  d e n i e d ,  51 U.S.L.W. 3919 

R o b e r t  Welch, I n c .  v .  Ger t z ,  680 F.2d 5 2 7 ,  8 Med. L .Rp t r .  
1769 ( 7 t h i r .  1 9 8 2 m e r t . d e n i e d ,  51 U.S.L.W. 3613 (2122183,  
No. 82 -994) .  See  LDRC B u l l e t i n  No. 6 a t  15 .  

R o t h b a l l e r  v .  Wan les s ,  u n r e p o r t e d ,  I l l i n o i s  App. C t .  
3 d  D i s t . ,  No. 57107, c e r t .  d e n i e d ,  51 U.S.L.W. 3611 
No. 82-1145) .  See  LDRC B u l l e t i n  No. 6 a t  15 .  

(2122183,  

Sun P u b l i s h i n  COI, I n c .  v .  J o n e s ,  292 S .E .  2d 23 ,  8 
M e d . L X t 4 .  C a r o l i n a  1 9 8 2 ) , e r t .  d e n i e d ,  51 U.S.L.W. 
7304 ( 1 0 / 1 8 / 8 2 ,  No. 82-338) .  S e e  LDRC B u l l e t i n  No. 5 a t  7 .  
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Tribune Publishin Co., V. Hgde,  647 S.W. 2d 251 
d r n i l e d ,  51 U.S.L.W. 3613 (2/22/83, 

NO. (Mo* 82-982 Ct. ‘7:. See LDRC Bulletin No. 6 at 16. 

IV. Media Defendants -- 
Favorable Decisions Left Standing (13)  

Arrington v. New York Times - Co.,, 55 N-Y- 2d 433, 434 
N.E. 2 d  1319, 8 Med.L.m.1351, cert. denied, 51 U.S.L.W. 3533 
(1/17/83, No. 82-828). See LDRC Bulletin- at 16. 

Bloch v .  Corn ton, (Unreported) cert denied, 51 
U.S.L-419 .*/82, No. 82-6041.7Ge LDRC Bulletin No. 6 at 16. 

Cher v. News Grou Publications, Inc., 692 F.2d 634, 
8 M e d m p t r .  --T4 2484 9th Cir. ’ 1982), cert. denied 51 U.S.L.W. 
3883 (6113183, No. 82-1740). See LDRC Bulletin No. 7 at 54. 

Cole v. Westin house Broadcasting Co., 8 Med.L.Rptr. 
1828 (Mass. l-denied, 51 U.S-. 3419 (11/29/82, 
No. 82-499). See LDRC Bulletin No. 6 at 16. 

Lampkin Asam v .  Miami Daily News, 7 Med.L.Rptr. 2487 
(Fla .  Dist. Ct. A p. 3d Dist. 1981- 
51 U.S.L.W. 3252 P 10/4/82, No. 8 2 - 1 9 3 F S e e  LDRC Bulletin No. 5 at 
7. 

dism., cert. denied, 

Lawrence v. Bauer Publishing & Printing L t d . ,  9 Med.L. 
Rptr. 1536 (N.J. 1982), cert. deniFd 51 1J.S.L.W. 3360 (11/8/82, 
No. 82-130). See LDRC Bulletin No. 5 at 8. 

Maressa v .  New Jerse Monthlx, 8 N.J. 187, 445 A .  2d 
276, 8 Med.L.Rptr.1473 _7y_ N.J. 19821, cert. denied, 51 U.S.L.W. 
3287 (10/6/82, NO. 82-197). See LDRC Bulletin No. 5 at 8. 

Miskovsk v .  Oklahoma Publishing Co., 7 Med.L.Rptr. 
2607 T O E ~ E T ~ ~ ~ ) ,  cert. denied, 51 U.S.L.~. 3284 (10/6/82, 
No. 81-2407). See LDRC Bulletin No. 5 at 8 .  

Pring v. Penthouse International Ltd., 695 F.2d 438, 
8 Med. L.Rptr. 2409 ( 1 O t h c e i - t .  denied, 51 U.S.L.W. 
3902 (6/20/83, No. 82-1621 ) See LDRC m t m  7 at 55. 

v. CBS, Inc., 7 Med.L.Rptr. 2305 (111. ~ p p .  1st. 
, cert. denied, 51 U.S.L.W. 3211 (10/4/82, No. 82-180). 

See LDRC Bulletin No. 5 at 8. 

64 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN NO. 8 - -  

R e s o r t s  I n t e r n a t i o n a l ,  Inc.  v .  New J e r s e y  Month ly ,  89 
N . J .  212 ,  8 Med.L.Rptr.  1487(N.J. 19821,  c e r t .  d e n i e d ,  51 
U.S.L.W. 3287 ( 1 0 / 6 / 8 2 ,  No. 82-205) .  See LDHC B u l l e t i n  No. 5 a t  8.  

Rood v.  F i n n e y ,  418 So. 2d 1 ,  8 Med.L.Rptr .  2047 ( L a .  
C t . A p 3 t h  C i r .  19821 ,  c e r t .  d e n i e d ,  51 U.S.L.W. 3633 (2128183,  
No. 82-1178) .  See  LDRC B u l l e t i n  No. 6 a t  1 7 .  

S t a c k  v .  C a p i t a l - G a z e t t e  N e w s  a e r s  I n c . ,  445 A.2d 1038, 
8 Med.L.Rptr. 1704 ( M d .  C t .  App * - e m e n i e d ,  51 U.S.L.W 
3363 ( 1 1 / 8 / 8 2 ,  No.82-384). See  LDRC B u l l e t i n  No. 5 a t  8. 

v .  Non-media D e f e n d a n t s  -- 
F a v o r a b l e  Decisions L e f t  S t a n d i n g  ( 9 )  

B u t l e r  v .  Peabody I n s t i t u t e  o f  t h e  City of  B a l t i m o r e ,  
- Md. App. A.2d C t .  S p e c  "p". 1 9 8 2 r  c e r t .  d e n i e d ,  
51 U . S . L . W . T 6 n 5 / 2 / 8 3 ; ( N o .  82-1546 , See  LDRC B u l l e t i n  No. 7 a t  55. 

* D a v i s  Co.  v .  U n i t e d  F u r n i t u r e  W o r k e r s  o f  A m e r i c a ,  6 7 4  
F.2d 5 7 7 7 6 t E T i r .  rgm T S i x t h  C i r c u i t  h a d - h e T z m  F e d e r a l  l a b o r  
l aw ,  r a t h e r  t h a n  s t a t e  d e f a m a t i o n  l a w ,  g o v e r n s  d e f a m a t i o n  claims b y  
e m p l o y e r  a g a i n s t  u n i o n  a n d  its p r e s i d e n t  ar is ing o u t  o f  " s p e c i a l  
b u l l e t i n "  p u b l i s h e d  b y  t h e  union  r e g a r d i n g  a l l e g e d  c h e a t i n g  i n  
c o n n e c t i o n  w i t h  o v e r t i m e  pay  d i s p u t e )  

K i n s e l  v .  Wolfe ,  wyo . (Wyo. 1 9 8 2 ) ,  c e r t .  
d e n i e d ,  51 U.S.L.W. 3 3 3 R 1 1 / 1 / 8 2 , N o . ,  81-2195) .  See  LDRC 
B u l l e t i n  No. 5 a t  9.  

XKondrat v .  M a r t i n e t ,  u n r e p o r t e d ,  (Oh io  C t .  App. 1 1 t h  
D i s t .  1 0 / 1 9 / 8 2 ) ,  ( O h i o u r t  o f  Appeal  h a d  h e l d  t h a t  u s e  of  mun ic ipa l  
f u n d s  t o  d e f e n d  l i b e l  s u i t  a g a i n s t  counci lman was n o t  i m p r o p e r )  

M a z a l e s k i  v .  F.2d ( 4 t h  C i r . ) ,  c e r t .  d e n i e d ,  
51 U.S.L.W. 3256 No. 8 2 - 6 6 ) .  S e e  L D R C l e t i n  No. 5 a t  9 .  

Pomero v .  S o u t h  B e l l  Te lephone  and  T e l e g r a p h  Co. ,  4 1 0  
So.2d d 47 F l a .  C t .  App. 3d Dist. 1 9 8 x  c e r t .  d e n i e d ,  51 U.S.L.W. 
3334 (1216182,  No. 82-656) .  See  LDRC B u l l e t i n  No. 5 a t  9 .  

Queen v .  Tennessee  V a l l e y  A u t h o r i t y ,  689 F.2d 80 ( 6 t h  
Cir. 1 9 8 2 7 ,  d e n i e d ,  51 U.S.L.W. 3756 (4/18/83,  No. 82-1 1 4 8 )  
S e e  LDRC B u l l e t i n  No. 7 a t  9.  

* c a s e  n o t  p r e v i o u s l y  l i s t e d  o r  d e s c r i b e d  i n  LDRC B u l l e t i n .  
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F.2d Walters  v .  Tennessee Val ley  A u t h o r i t y ,  
( 6 t h  Cir.  1982),  c e r t .  denied,  51 U.S.L.W. 3254 ( 1 0 / 4 / 8 2 ,  NO.  
81-1976).  See LDRC B u l l e t i n  No. 5 a t  9 .  

Williams v .  N, 656 P.2d 219, 9 Med.L.R t r .  IO04 
(Mont. 19821, c e r t .  denied ,  51 U.S.L.W. 3841 ( 5  27/83,  No. 82- 
1640) .  

V I .  Won-media Defendants -- 

P 
See L D m u l l e t i n  No. 7 a t  55-56. 

Unfavorable Decis ion  L e f t  Seanding ( I )  

v .  DeJohn, ( L a .  C t .  App., 1st C i r .  198 ) ,  un- 
publ ished d e c i s i o n ,  c e r t .  denied,  51 U.S.L.W. 3783 (5/2/83, 
No. 82-1537). See LDRC B u l l e t i n  No. 7 a t  56. 

VII. Cases F i l e d  But Hot Y e t  Acted Upon (7) 

F i she r  v .  Larson, 138 C a l .  App. 3d 627, 188 C a l .  Rpt r .  
216 ( C t .  A P P -  4 t h  Dist. 1982) ,  c e r t .  f i l e d ,  52 U.S .L.W.  3001 
(6/22/83, No. 82-2130). See  LDRC B u l l e t i n  No. 7 a t  56. 

Levine v .  S i l s d o r f ,  A.D.2d 447 N.Y.S.2d 936, 
9 Med.L.Rptr. 1815,  (1st -t. 1 9 8 r ' c e r t .  filed, 52 U.S.L.W. 
3005 (7/5/83, No. 82-2165). See LDRC B u l l e t i n  No. 7 a t  57. 

Nat ional  Foundation f o r  Cancer Research I n c .  v .  Council  
- of  B e t t e r  Business  Bureaus,  
f i l e d ,  52 U.S.L.W. ='/1783, No.2-2153). See  LDRC B u l i e t i n  
No. 7 a t  57. 

F.2d (4thr.83), cert  

Larson v .  F i s h e r ,  138 C a l .  Ap . 3 d  627, 188 C a l .  
Rptr.-Ct. App. 4 t h  D i s t .  1982,?, c e r t .  f i l e d  51 1J.S.L.W. 3921 
(6/28/83, No. 82-2082). See LDRC B u l l e t i n  a t  57. 

673, 8 Med.L.Rpt r .2577-(1982) ,  c e r t .  f i l e d ,  51 U.S.L.W. 3807 
(4/27/83, No. 82-1758). 

673, 8 Med.L.Rptr. 253- c e r t .  f i l e d ,  51 U.S.L.W. 3791 
(4/22/83,  No. 82-1721). 

Rhinehart  v .  S e a t t l e  Times, 98 Wash. 2d 226 ,  654 P.2d 

See LDRC B u l l e t i n  No. 7 a t  57. 

S e a t t l e  Times v .  Rhinehar t ,  98 Wash. 2d 226, 654 P.2d 

See LDRC B u l l e t i n  No. 7 a t  57. 

66 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC 

RECENT BROADCASTER 
EXPERIENCE AT T R I A L  

A N D  O N  APPEAL 

BULLETIN N O .  _ _  8 

In r e s p o n s e  t o  a n e w s  med ia  i n q u i r y ,  L D R C  h a s  had  o c c a s i o n  t o  
r e v i e w  its p r e v i o u s l y  p u b l i s h e d  d a t a  on trials a n d  a p p e a l s  i n  a n  
e f f o r t  t o  d o c u m e n t  t h e  e x t e n t  t o  wh ich  b r o a d c a s t e r s  i n  p a r t i c u l a r  
h a v e  b e e n  a f f ec t ed  by  r e c e n t  t r e n d s .  
p e r s p e c t i v e  ear l ier  s t u d i e s  by  Marc F r a n k l i n ,  c o v e r i n g  t h e  p e r i o d  
1 9 7 6  - 1980, h a d  d o c u m e n t e d  a n o t  e n t i r e l y  e x p l i c a b l e  t o t a l  a b s e n c e  
o f  s u c c e s s f u l  l i be l  a c t i o n s  against  b r o a d c a s t e r s  ( t e l e v i s i o n  a n d  
r a d i o ) .  Thus ,  i n  F r a n k l i n ' s  m e d i a  l i b e l  s t u d y ,  o u t  o f  291 c a s e s ,  
44  o r  1696, o f  w h i c h  i n v o l v e d  b r o a d c a s t e r s ,  0 u l t i m a t e l y  r e s u l t e d  i n  
a w i n  f o r  t h e  p l a i n t i f f .  1 6  w e n t  t o  t r ia l  a n d  4 b r o a d c a s t e r s  a p -  
p a r e n t l y  l o s t  a t  tr ial ,  b u t  a l l  won o n  a p p e a l .  S e e  F r a n k l i n ,  "Su ing  
t h e  Media  f o r  L i b e l :  A L i t i g a t i o n  S t u d y , "  1981 A.B.F.Res. J. 795,  
810-11 and T a b l e  14 ( 1 9 8 1 ) .  

To p u t  L D R C ' s  f i n d i n g s  i n  

F r a n k l i n  h a d  no d e f i n i t i v e  e x p l a n a t i o n  f o r  t h i s  r e m a r k a b l e  
b r o a d c a s t e r  s u c c e s s .  He d i d  s u g g e s t ,  h o w e v e r ,  t h a t  s u c h  s u c c e s s  
" m i g h t  b e  d u e  i n  p a r t  t o  t h e  f a q t  t h a t  b r o a d c a s t e r s  r a r e l y  r e p o r t  
i n  g r e a t  d e p t h ,  a re  less l i k e l y  t o  p r o d u c e  e x p o s e s ,  a n d  are  much 
less l i k e l y  t o  u s e  n a m e s  a n d  a d d r e s s e s  o f  s p e c i f i c  i n d i v i d u a l s  
t h a n  a r e  n e w s p a p e r s ,  a n d ,  t o  a lesser e x t e n t ,  m a g a z i n e s . "  W h i l e  
F r a n k l i n  c o n c e d e d  t h a t  p r o g r a m s  l i k e  "60 Minu tes"  are t a r g e t s  f o r  
legal a c t i o n ,  h e  d i d  f e e l  t h a t  t h e  " p r i n t - b r o a d c a s t  d i f P e r e n c e "  
h e  had  d o c u m e n t e d ,  a l t h o u g h  " n o t  s t a t i s t i c a l l y  s i g n i f i c a n t "  was 
" a t  l e a s t  s u g g e s t i v e . "  (Id. a t  8 1 1  n.38; _- see  - a l s o  F r a n k l i n ,  
"Winners  and L o s e r s  and Why: A S t u d y  of  Defamat ion  L i t i g a t i o n , "  
1980 A.B.F.Res. J .  455,  499 (1980) .  

w h i l e  b r o a d c a s t e r s  a p p a r e n t l y  c o n t i n u e  t o  c o m p r i s e  o n l y  a 
m o d e s t  p e r c e n t a g e  o f  t o t a l  m e d i a  l i b e l  l i t i g a n t s  ( a t  l e a s t  a m o n g  
r e p o r t e d  c a s e s ) ,  i n  t h o s e  c a s e s  w h e r e  t h e y  a r e  l i b e l  d e f e n d a n t s  
t h e y  are  now e x p e r i e n c i n g  r e s u l t s  f a r  more  c l o s e l y  p a r a l l e l i n g  
t h e i r  p r i n t  m e d i a  b r e t h r e n .  T h u s  o f  t h e  90 trials* t h a t  h a v e  

A review o f  L D R C ' s  t r i a l  a n d  a p p e a l s  d a t a  s u g g e s t s  t h a t  

* L D R C  B u l l e t i n  No. 4 ( P a r t  1 )  -- 5 4  c a s e s ;  B u l l e t i n  N o .  5 
-- 2 ( n e w )  c a s e s ;  B u l l e t i n  No. 6 -- 2 0  ( n e w )  cases; B u l l e t i n  No. 
7 -- 1 4  (new)  cases .  
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b e e n  s tudied  by L D R C ,  cove r ing  the period 1980 through mid-1987,  
13, o r  1 5 $ ,  i n v o l v e d  b r o a d c a s t e r s .  ( T h e  13  L D R C  b r o a d c a s t  c a s e s  
are cha r t ed  be low. )  O f  t h e s e ,  b r o a d c a s t e r s  l o s t  9 c a s e s  a t  
t r i a l  and won 4. O f  t h e  9 j udgmen t s ,  two a r e  s t i l l  a p p a r e n t l y  
p e n d i n g  o n  a p p e a l .  O f  t h e  7 a p p e a l s  t h a t  were d e c i d e d ,  2 
p l a i n t i f f s '  v e r d i c t s  were a f f i r m e d  and a t h i r d  c a s e  was af- 
f i r m e d  as t o  l i a b i l i t y ,  a l t h o u g h  t h e  damage award was s i g n i f -  
i c a n t l y  r educed .  The r e m a i n i n g  4 judgments  were r e v e r s e d . *  

l i m i t e d  and  s h o u l d  n o t  b e  c o n s i d e r e d  e n t i r e l y  c o m p l e t e , * *  t h e r e  
c a n  b e  l i t t l e  d o u b t  t h e  a v a i l a b l e  d a t a  d e m o n s t r a t e s  t h e  o b v i o u s  
-- t h a t  b r o a d c a s t e r s ,  l i k e  a l l  o t h e r  m e d i a  e n t i t i e s ,  - are a t  
r isk i n  l i b e l  a c t i o n s .  A t  t r i a l  b r o a d c a s t e r s  s e e m  t o  b e  fa i r ing  
somewhat b e t t e r  t h a n  a v e r a g e ,  w i t h  " o n l y "  a 6 9 $  loss r a t i o  ( c o m p a r e d  
t o  a l m o s t  90% o v e r a l l ) .  P o s t - t r i a l  and  o n  a p p e a l ,  a t  a 57% reversal  
r a t e ,  and  a 71 r e v e r s a l  o r  m o d i f i c a t i o n  r a t e ,  t h e y  are  f a i r i n g  
p e r h a p s  s l i g h t l y  w o r s e  t h a n  a v e r a g e ,  t h u s  f a r ,  i n  o v e r t u r n i n g  o r  
m o d i f y i n g  j u d g m e n t s .  I n t e r e s t i n g l y ,  t h e  l e v e l  o f  d a m a g e  a w a r d s  
-- p a r t i c u l a r l y  if t h e  _.- Cramlet case, wh ich  d i d  n o t  t e c h n i c a l l y  
i n v o l v e  e d i t o r i a l  c o n t e n t ,  is e x c l u d e d  -- h a s  r e m a i n e d  r e l a t i v e l y  
l o w  i n  t h e s e  c a s e s  d e s p i t e  t h e  a r g u a b l y  p e r v a s i v e  a n d  p o w e r f u l  
reach  a n d  i n f l u e n c e  of  t h e  b r o a d c a s t  media .  
a w a r d s  (Cramle t )  e x c e e d e d  a m i l l i o n  d o l l a r s .  
a w a r d s  r a z e d r o m  $5500 t o  $675,000 with a n  a v e r a g e  of  $188,000. 
The  t h r e e  a f f i r m e d  j u d g m e n t s ,  f o l l o w i n g  o v e r a l l  t r e n d s ,  were a t  
t h e  l o w e r  end  o f  t h e  range  -- $50,000; $ 6 5 , 0 0 0  a n d  $175,000, o r  
a n  a v e r a g e  o f  $97,000. 

Al though  t h i s  LD R C  d a t a  b a s e  of  b r o a d c a s t e r  e x p e r i e n c e  is 

Only  o n e  o f  t h e  
T h e  r e m a i n i n g  8 

* Cert .  was g r a n t e d  i n  one  o f  t h e s e  r e v e r s e d  cases, Wilson 
- v .  Scr ipps-Howard,  b u t  t h e  case was s e t t l e d  b e f o r e  p l a i n t i f f ' s  
a p p e a l  was h e a r d  by t h e  Supreme Court .  

** L D R C ' s  "damages watch" d a t a  is ga the red  th rough  var ious  means, 
i n c l u d i n g  a d v a n c e  a c c e s s  t o  cases r e p o r t e d  i n  Media  L a w  R e p o r t e r ,  
r e v i e w  o f  o t h e r  p u b l i s h e d  d e c i s i o n s ,  n e w s  c l i p p i n g s ,  t r ade  
p u b l i c a t i o n s  a n d  r e p o r t s  d i r e c t  f r o m  med ia  d e f e n s e  c o u n s e l .  
N o n e t h e l e s s ,  trials p a r t i c u l a r l y  j u r y  trials, d o  n o t  a l w a y s  
r e s u l t  i n  r e p o r t e d  d e c i s i o n s .  A l s o ,  t r ia ls  i n v o l v i n g  smaller 
media organiza t ions  or  modest damage  awards  do  n o t  a lways  
a t t ract  a t t e n t i o n  a n d  may escape n o t i c e .  
t o  i m p r o v e  its c a p a c i t y  t o  s e c u r e  c o m p l e t e  a n d  a c c u r a t e  tr ial-  
r e l a t e d  i n f o r m a t i o n  a n d  t o  u p d a t e  o r  c o r r e c t  its d a t a  where 
n e c e s s a r y .  R e a d e r s  are a g a i n  u r g e d  t o  a d v i s e  L D R C  of  a l l  
p e r t i n e n t  deve lopmen t s .  

LDRC c o n t i n u a l l y  s e e k  
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I n  s u m ,  t h e  b r i e P  p e r i o d  of  b r o a d c a s t e r  n o n - l i a b i l i t y ,  i f  
i t  e v e r  i nean ingfu l ly  e x i s t e d  as s u g g e s t e d  by F r a n k l i n ,  c a n  no 
l o n g e r  b e  s e e n  as an u n g o i n g  p h e n o m e n o n .  I n  al l  l i k e l i h o o d ,  RS 
F r a n k l i n  c o n c e d e d ,  t h e  e a r l i e r  d a t a  w a s  p r o b a b l y  as much a s ta t -  
i s t i ca l  o d d i t y  as a r a t i o n a l ,  e x p l i c a b l e  p h e n o m e n o n .  T h u s ,  t h e  
all a p p e a l s  h a v e  been  exhaus ted .  L D R C  data can best  b e  viewed 
n o t  as d e f i n i n g  a new t r e n d ,  b u t  m e r e l y  as d o c u m e n t i n g  t h e  o b v i o u s  
f a c t  t h a t  9 " p u b l i s h e r "  o f  n e w s  o r  i n f o r m a t i o n  a b o u t  l i v i n g  
i n d i v i d u a l s  i n  a n y  medium,  b r o a d c a s t  o r  p r i n t ,  is p o t e n t i a l l y  s u b j e c t  
t o  l i b e l  l i t i g a t i o n  a n d  t h a t  a l t h o u g h  b r o a d c a s t e r s ,  l i k e  o t h e r  m e d i a  
d e f e n d a n t s ,  w i l l  c o n t i n u e  t o  win mos t  of t h o s e  cases ,  s o m e  w i l l  
a l m o s t  i n e v i t a b l y  e x p e r i e n c e  o c c a s i o n a l  a d v e r s e  r e s u l t s  a t  t r i a l  
and e v e n  after all a p p e a l s  h a v e  b e e n  e x h a u s t e d .  

B r o a d c a s t  Case L i s t  -- 
I .  

2. 

3 -  

4. 

5. 

6 .  

7.  

8. 

Bodd ie  v .  American B r o a d c a s t i n g  C o s . , I n c . ,  
(N.D.Ohio,Eastern Div . -C iv .Ac t ion  No.CE0-675A) 
Not r e p o r t e d  i n  Med.L.Rptr,  ( v e r d i c t  f o r  d e f e n d a n t s )  

Burns v .  McGraw-Hill, 9 Med.L.Rptr .  1257(Co lo .  
, 6 Med.L.Rptr .  2415(Co lo .  C t .  App. 

( a f f i r m e d )  

C o l e  v .  West in  h o u s e  B r o a d c a s t i n g  C o . , I n c . ,  
8 d . L . R p t r  __Bb_r 1 37 N.Y.App.Div.2d Dept .1981)  ($100,000) 
( r e v e r s e d )  

Cramlet v .  Mult i -media  Program P r o d u c t i o n s ,  Inc. 
u n r e p o r t e d  -- see  "News Notes ,"  9 Med.L.Rptr.  No. 17 
( 5 / 2 4 / 8 3 )  ( D .  C o l o . )  ($5.9 m i l l i o n )  ( a p p e a l  p e n d i n g )  

Fred F r e d e r i c k  C h r y s l e r - P l y m o u t h  v. WJLA, I n c . ,  
u n r e D o r t e d ,  (D.Md., C i v i l  Act ion  No. 4 8 1 - 3 1 5 1 ) ( v e r d i c t  
f o r  h e f e n d a n t )  

Ga l lowa  v. CBS, I n c . ,  u n r e p o r t e d  
-:per C t . ,  L.A. Co. ,  No. C 345900) 
( v e r d i c t  f o r  d e f e n d a n t s )  

A.2d Hawkins v.  L Oden R . I .  9 -  

9 Med.L.Rutr .  1 7 5 0 1  987)irected v e r d m h o r  
d e f e n d a n t s )  
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9. H e a l t h  U n l i m i t e d ,  I n c .  v .  L o y o l a  U n i v e r s i t  
9 Med.L.Rptr .  1 5 1 1 a .  C t .  App. 5 t h  Cir.'ig8? 

( s e e  L D R C  B u l l e t i n  No. 4 ( P a r t  I )  a t  12 )  ( $ 1 6 5 , 0 0 0 )  
( r e v e r s e d )  

i n  M e d . L . R p m S n o h o m i s h  Co. ,  Washin t o n  No. 80-2-02782-2) 
($250,000 r e d u c e d  t o  $70,000 a t  t r i a l 7  ( a p p e a l  pend ing)  

10. Himango v .  P r i m e  Time B r o a d c a s t i n g ,  n o t  r e p o r t e d  

1 1 .  L e c h t n e r  v .  Brownyard,  7 Med.L.Rptr. 2377 
(W.D.Pa.1981).  rVS 'd ,  8 Mea. L. R D t r  1788 ( 3 d  

1 2 .  Nevada I n d e p e n d e n t  B r o a d c a s t i n 4  Corp.  v .  A l l e n  
Nev. P . 2 d  , 9 M e d . L . R p t r . 1 7 6 9  (5127187)  (see LDRC m i e -  No. n P a r t  I )  at  1 5  ($675,000)  

( r e d u c e d  t o  $50,000 on a p p e a l )  ( a f f i r m e d )  

13 .  Wilson v .  Scripps-Howard B r o a d c a s t i n  Co.,  
6 4 2 2 d  371, 7 M e d . L . R p t v f  m), c e r t . d i s m i s s e d ,  
102  S.Ct .  984(1981)  ($75,000 r e d u c e d  t o  $30,000 a t  t r i a l )  
( r e v e r s e d  b u t  s e t t l e d  a f t e r  g r a n t  o f  c e r t . )  

NEWS BRIEFS 

LDRC ANNUAL DIWEBER 
WILL BEREFIT JURY PROJECT 

L D R C ' s  annua l  S t e e r i n g  Committee bus iness  mee t ing  a n d  
d i n n e r ,  t r a d i t i o n a l l y  s c h e d u l e d  t o  c o i n c i d e  w i t h  t h e  PLI  
C o m m u n i c a t i o n s  L a w  S e m i n a r ,  w i l l  b e  o p e n  t o  t h e  p u b l i c  t h i s  y e a r  
f o r  t h e  f i r s t  t ime. T h e  $100 a p l a t e  d i n n e r ,  t o  b e  h e l d  a t  t h e  
W a ldor f -Astor ia  Hotel  i n  mid-tow n Manhat tan on Thursday evening  
November  17 b e g i n n i n g  a t  8 : O O  p.m., 
P r o j e c t  (see b e l o w ) .  
e n a b l e  L D R C  t o  d e d i c a t e  a larger  s h a r e  o f  t i cke t  r e v e n u e s  t o  t h e  
Jury  P r o j e c t .  S p e a k e r s ,  t o  b e  named  s h o r t l y ,  are e x p e c t e d  t o  
i n c l u d e  a p r o m i n e n t  j u d g e  and  a n a t i o n a l l y - r e c o g n i z e d  j o u r n a l i s t .  
T h e  t h e m e  f o r  t h e  e v e n i n g  w i l l  b e  " L i b e l ,  J u r i e s  a n d  t h e  F i r s t  
Amendment"  f rom t h e  j u d i c i a l  a n d  p r e s s  p o i n t s  of v i e w .  I t  is 
hoped  t h a t ,  i n  a d d i t i o n  t o  r e p r e s e n t a t i v e s  o f  LD R C s u p p o r t i n g  
o r g a n i z a t i o n s ,  many L D R C B u l l e t i n  r e a d e r s ,  p a r t i c u l a r l y  t h o s e  
who a r e  i n  N e w  York f o r  PLI,  w i l l  p l a n  t o  a t t e n d .  

w i l l  k i c k - o f f  L D  R C ' s  J u r y  
A g e n e r o u s  g r a n t  f r o m  C N A  I n s u r a n c e  w i l l  

INVITATIONS A N D  P R O G R A M  DETAILS WILL BE SENT O U T  SHORTLY. 
IN T H E I N T E R I M ,  M A R K  Y O U R  CALENDARSAND A L E R T  YOURCOLLEAGUESTO 
T H I S  PROGRAM OF INTEREST. 
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Background: Recen t  L D  R C  studies have  documented t h e  media 's  
d i s t r e s s i n g l y  p o o r  r e c o r d  i n  d e f e n d i n g  l i b e l  a n d  p r i v a c y  c l a i m s  
t h a t  a r e  t r i e d  b e f o r e  j u r i e s .  T h r e e  o u t  o f  f o u r  p r e t r i a l  m o t i o n s  
for s u m m a r y  j u d g m e n t  a r e  s u c c e s s f u l ,  as a r e  as many as f o u r  o u t  
of  f i v e  p o s t - t r i a l  mo t ions  a n d / o r  a p p e a l s .  H o w e v e r ,  i n  l i b e l  
c a s e s  t h a t  a r e  t r i e d  b e f o r e  jur ies ,  a l m o s t  9 0 %  r e s u l t  i n  
j udgmen t s  aga ins t  t h e  media d e f e n d a n t .  

P u r p o s e :  
d e s i g n e d  t o  s t u d y  and  u n d e r s t a n d  j u r y  b e h a v i o r  i n  l i b e l  c a s e s  a n d  
a t t e m p t  t o  r e s p o n d  e f f e c t i v e l y  t o  -- i f  n o t  r e v e r s e  -- t h e s e  
d i s t u r b i n g  t r e n d s .  

Methodology: With L D R C  s e r v i n g  as t h e  f o c a l  po in t ,  coordin- 
g t o r ,  c a t a l y s t  a n d / o r  " c o n t r a c t o r , "  t o  s e t  i n  m o t i o n  a s e r i e s  o f  
r e l a t e d  s t u d i e s  a n d  a c t i v i t i e s  a l l  d e s i g n e d  t o  d e a l  w i t h  t h e  
p rob lem o f  j u r i e s  i n  l i b e l  l i t i g a t i o n .  T h e s e  ac t iv i t ies  might  
i n c l u d e  t h e  c o l l e c t i o n  a n d  o r g a n i z a t i o n  of a m a n u a l  o f  j u r y  
i n s t r u c t i o n s  i n  l i b e l  a c t i o n s ;  t h e  d r a f t i n g  a n d  t e s t i n g  o f  
" m o d e l "  j u r y  i n s t r u c t i o n s ;  a s t u d y  of  j u r y  a t t i t u d e s  by  m e a n s  
e i t h e r  o f  a n a t i o n a l  d e m o g r a p h i c  s u r v e y  o f  p u b l i c  a t t i t u d e s  t o w a r d  
d e f a m a t i o n  a n d  t h e  med ia ,  o r  o f  s y s t e m a t i c  i n t e r v i e w s  o f  a c t u a l  
j u r o r s  i n  p r e v i o u s  l i b e l  t r ials,  o r  b o t h ;  t h e  c o m m i s s i o n i n g  o f  a 
s e r i e s  o f  s c h o l a r l y  p a p e r s  o n  h i s t o r i c a l ,  s o c i o l o g i c a l  a n d  legal  
i s s u e s  r e l a t e d  t o  j u r y  tr ials a n d  j u r y  b e h a v i o r  i n  l i b e l  a c t i o n s ;  
a n d  t h e  m o u n t i n g  o f  a m a j o r  c o l l o q u i u m  o r  s e m i n a r  t o  d i s c u s s  all 
o f  t h e s e  i s s u e s  and  t o  r e v i e w  t h e  f i n d i n g s  o f  t h e  L D R C  J u r y  
P r o j e c t .  Some a s p e c t s  of  t h e  p r o j e c t  could b e  done  by L D R C  a lone  
a l o n e ;  some m i g h t  be done  th rough  c o o p e r a t i v e  unde r t ak ings  with 
o t h e r  m e d i a  o r g a n i z a t i o n s  o r  e v e n  l a w  s c h o o l s ,  j o u r n a l i s m  s c h o o l s  
o r  u n i v e r s i t i e s .  

- Fundin&:  
L D R C ;  s o m e  r e s e a r c h  o r  a c t i v i t i e s  m i g h t  b e  s t i m u l a t e d  b y  t h e  
LDRC P r o j e c t  and  b e  done wi thout  c h a r g e  o r  b e  funded  by o t h e r s ,  
w i t h o u t  t h e  n e e d  t o  p r o v i d e  d i r e c t  LDRC s u p p o r t  o r  f i n a n c i n g .  
S p e c i a l  g r a n t s  m i g h t  be s o u g h t  t h rough  or  independent  of  L D R C  
f r o m  f o u n d a t i o n s ,  u n i v e r s i t i e s  o r  o t h e r  d o n o r s .  Some of t h e  
a c t i v i t i e s  c o u l d  b e  s e l f - f u n d i n g ,  i n  who le  o r  i n  p a r t  t h r o u g h ,  
f o r  e x a m p l e ,  s a l e  o f  r e s u l t i n g  p u b l i c a t i o n s  o r  f e e s  f r o m  r e l a t ed  
seminars o r  c o l l o q u i a .  

T o  e m b a r k  upon a c o m p r e h e n s i v e  s e r i e s  o f  p r o j e c t s  

C e r t a i n  o f  t h e  s t u d i e s  c o u l d  b e  c o m m i s s i o n e d  f o r  
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Timing: The L D R C  J u r y  P ro jec t  should commence as soon as 
p o s s i b l e ,  w i t h  a s p e c t s  o f  t h e  p r o j e c t  b e i n g  c o m p l e t e d  w i t h i n  t h e  
next  few months. O t h e r  a s p e c t s  of  t h e  p r o j e c t  can  b e  expec ted  
t o  r e q u i r e  a d d i t i o n a l  t ime a n d  e f f o r t .  T h e  L D R C  J u r y  P r o j e c t  
would t h e r e f o r e  b e  c o n s i d e r e d  a n  o n g o i n g  p r o g r a m ,  w i t h  t h e  
p r i m a r y ,  o r  first, ser ies  of a c t i v i t i e s  s l a t e d  t o  be  c o m p l e t e d  
o v e r  a p e r i o d  o f  p e r h a p s  o n e  y e a r  t o  e i g h t e e n  mon ths .  K ick -o f f  
f o r  t h e  J u r y  P r o j e c t  w i l l  b e  a t  L D R C ' s  a n n u a l  d i n n e r ,  November  1 7 ,  
1983 ( s e e  a b o v e ) .  

JURY ATTITUDES - 
STANFORD STUDENT STUDIES 
WCCOY v. HEARST JURY 

Ellen Les l ie  Kaufman, now a s s o c i a t e d  wi th  Gibson, 
Dunn & Cru tche r  i n  Los Angeles, h a s  provi'ded LDRC with t h e  
r e s u l t s  o f  a f a s c i n a t i n g  e m p i r i c a l  s t u d y  s h e  u n d e r t o o k  last y e a r  
w h i l e  a s t u d e n t  a t  S t a n f o r d  L a w  Schoo l .  M s .  K a u f m a n ,  u n d e r  t h e  
g u i d a n c e  o f  P r o f e s s o r  Marc A .  F r a n k l i n ,  i n t e r v i e w e d  ju ro r s  who 
had  e n t e r e d  a v e r d i c t  a g a i n s t  t h e  San F ranc i sco  Examiner  and t w o  
of  its i n v e s t i g a t i v e  r e p o r t e r s  i n  t h e  case o f  M c C a  v. The  
-- H e a r s t  - C o r p o r a t i o n  ( S e e  L D R C  B u l l e t i n  No. 4 cP%?t 1 )  af-i-4.) 
I n  t h a t  c a s e ,  t h e  j u r y  a w a r d e d  c o m p e n s a t o r y  a n d  p u n i t i v e  d a m a g e s  
t o t a l l i n g  $4.56 m i l l i o n  t o  t h e  p l a in t i f f s ,  t w o  S a n  F r a n c i s c o  
p o l i c e m e n  and  a p r o s e c u t o r .  T h e  p l a i n t i f f s  were a c c u s e d ,  i n  a 
s e r i e s  of  art icles,  o f  h a v i n g  i m p r o p e r l y  p r o c u r e d  t h e  c o n v i c t i o n  
of a Chinese y o u t h  f o r  a Chinatown gangland  murder.  Ms. Kaufman 
was a b l e  t o  i n t e r v i e w  s e v e n  o f  t h e - t w e l v e  j u r o r s ,  i n c l u d i n g  t h e  
j u r y  f o r e m a n .  ( U n f o r t u n a t e l y ,  all t h r e e  d i s s e n t i n g  j u r o r s  were 
u n a v a i l a b l e  t o  b e  i n t e r v i e w e d . )  

I n  a n  as y e t  u n p u b l i s h e d  p a p e r  M s .  K a u f m a n  n o t e d  t h e  
f o l l o w i n g  key  f i n d i n g s :  

1 .  Al though t h e r e  w a s  a v o i r  d i r e  i t  was a p p a r e n t l y  n o t  
e n t i r e l y  e f f e c t i v e  i n  s c r e e n i n g  o u t  a l l  j u r o r s  w i t h  n a t u r a l  
s y m p a t h i e s  t o  l a w  e n f o r c e m e n t  and  w i t h  some a n i m u s  toward  
t h e  media. Indeed ,  i n  t h e  Kaufman s t u d y  one  juror ad- 
m i t t e d  t o  h a v i n g  a l w a y s  d i s l i k e d  t h e  E x a m i n e r  a n d  f e l t  
it t o  be  n o t o r i o u s l y  i n a c c u r a t e  a n d  s e n s a t i o n a l .  A c c o r d i n g  
t o  Kaufman, t h i s  j u r o r  claimed n o t  t o  h a v e  b e e n  a s k e d  
a b o u t  t h e s e  v i e w s ,  a l t h o u g h  t h e  v o i r  d i r e  t r a n s c r i p t  
r e v e a l s  t h a t  t h e  j u r o r  was q u e s t i o n e d  a b o u t  a n y  b i a s  o r  
pre judice  toward  t h e  E x a m i n e r ,  b u t  d i d  n o t  a d m i t  t o  it a t  
t h e  t i m e .  

2. The j u r o r s  i n t e r v i e w e d  a l l  l i k e d  p l a i n t i f f s '  a t t o r n e y .  
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7 .  

4 .  

5 .  

6 .  

C o n v e r s e l y ,  n o n e  o f  t h e  j u r o r s  l i k e d  t h e  d e f e n s e  
l a w y e r s .  In f a c t ,  t h e y  f o u n d  one  of  t h e  r e p o r t e r ' s  
l a w y e r s '  a r g u m e n t a t i v e ,  comba t ive  a n d  u n r e a s o n a b l e ,  
w i t h  a " s u p e r i o r "  and  i n s o l e n t  a t t i t u d e .  A l s o ,  t h e y  
were u p s e t  t h a t  t h e  p u b l i s h e r ' s  l awyer  i n  t h e i r  v i ew 
d i d  n o t  a t t e m p t  t o  d e f e n d  o r  e x p l a i n  why a n  e r r o n e o u s  
s t o r y  was p u b l i s h e d ,  i n s t e a d  c h o o s i n g  t o  a r g u e  t h a t  any 
award of  damages s h o u l d  b e  small. 

The r e p o r t e r - d e f e n d a n t s  made l e s s  o f  a n  i m p r e s s i o n  on 
t h e  j u r o r s ,  a l t h o u g h  t h e  p o s i t i o n  t h e y  t o o k  i n  d e f e n d i n g  
t h e i r  e x t e n s i v e  i n v e s t i g a t i v e  r e p o r t i n g  a p p a r e n t l y  f e l l  
o n  u n s y m p a t h e t i c  ears. I n  f a c t ,  t h e i r  t e s t i m o n y  b a c k f i r e d ,  
w i t h  t h e  j u r o r s  c o n c l u d i n g  t h a t  i f  t h i s  was s u c h  a n  
e l a b o r a t e  i n v e s t i g a t i o n  b y  " t o p - n o t c h "  i n v e s t i g a t i v e  
r e p o r t e r - d e f e n d a n t s  s h o u l d  h a v e  e x e r c i s e d  e v e n  g r e a t e r  care 
a n d  s h o u l d  h a v e  g o t t e n  t h e  s t o r y  r i g h t .  A p p a r e n t l y  t h e  
j u d g e ' s  c h a r g e  o n  a c t u a l  malice d id  n o t  l e a v e  a n  
i m p r e s s i o n  e i t h e r ,  s i n c e  t h e  j u r o r s  f e l t  s t r o n g l y  t h a t  t h e  
d e f e n d a n t s  had  a d u t y  t o  r e p o r t  t h e  t r u t h .  T h e  j u r o r s  
w e r e  a l s o  l e f t  w i t h  t h e  i m p r e s s i o n  t h a t  t h e  r e p o r t e r s  
w e r e  o u t  t o  " m a k e "  t h e  s t o r y  r a t h e r  t h a n  d e t e r m i n e  its 
a c c u r a c y .  All o f  t h e  d e t a i l s  of  t h e  e l a b o r a t e  
i n v e s t i g a t i o n  s i m p l y  l e f t  t h e  j u r o r s  w o n d e r i n g  why more  
o f  a n  e f f o r t  was n o t  made  t o  c o r r o b o r a t e  t h e  p a r t i c u l a r  
a l l e g a t i o n s  made a g a i n s t  p l a i n t i f f s .  

P l a i n t i f f s  a l s o  d i d  n o t  l eave  a s t r o n g  i m p r e s s i o n  on t h e  
j u r y ,  a l t h o u g h  t h e r e  was a p p a r e n t l y  s o m e  s y m p a t h y  by  a t  
least  c e r t a i n  o f  t h e  j u ro r s  f o r  t h e  p l i g h t  o f  l a w  
e n f o r c e m e n t  o r f i c i a l s  d e a l i n g  w i t h  t h e  c r i m i n a l  e l e m e n t .  
A l l  o f  t h e  j u r o r s  w e r e  q u i t e  s y m p a t h e t i c ,  h o w e v e r ,  t o  
p l a i n t i f f s '  t e s t imony  r e g a r d i n g  e m o t i o n a l  t r a u m a  a n d  
r epu t at  i o  n a l  damage. 

A s  n o t e d ,  t h e  j u r o r s  a p p a r e n t l y  d i d  n o t  a c c e p t  o r  a t  
least  t a k e  t o  h e a r t ,  t h e  a c t u a l  malice s t a n d a r d .  
Whether o r  n o t  t h e y  c o n s c i o u s l y  " n u l l i f i e d "  t h e  j u d g e ' s  
c h a r g e  i n  t h i s  r e g a r d ,  it is c l e a r  t h a t  y e a r s  l a t e r  
t h e i r  r e c o l l e c t i o n s  a n d  v i e w s  o f  l i a b i l i t y  i n  t h e  c a s e  
l e a v e  l i t t l e  room f o r  t h e  a c t u a l  malice d e f e n s e .  The  
j u r o r s  were " incensed"  by t h e  a rgument  t h a t  t h e  Examiner 
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had  a r i g h t  t o  p u b l i s h  s t o r i e s  t h a t  t u r n e d  o u t  t o  b e  
false o r  t h a t  t h e  s t o r i e s  t h a t  were p u b l i s h e d  w e r e  t h e  
r e s u l t  o f  " g o o d  j o u r n a l i s m . "  As s u m m a r i z e d  b y  Ms. 
Kaufman ,  " t h e  j u r o r s  f e l t  t h a t  t h e  s e r i o u s n e s s  o f  t h e  
a c c u s a t i o n s  a n d  t h e  p o t e n t i a l  d a m a g e  t o  r e p u t a t i o n s  
r e q u i r e d  t h e  d e f e n d a n t s  t o  b e  s u r e  t h e  s t o r y  was t r u e  
b e f o r e  p r i n t i n g  it  ." 

7.  R e l a t e d l y ,  t h e  j u r o r s  were i m p r e s s e d  b y  t h e  d e f e n d a n t s '  
l a c k  o f  r e m o r s e  a n d  s e l f - r i g h t e o u s  a n d  n o n - a p o l o g e t i c  
a t t i t u d e .  T h e y  f o u n d  t h e  d e f e n s e ' s  " h o n e s t  m i s t a k e "  
a r g u m e n t  i n c o n s i s t e n t  w i t h  t h e  f a c t  t h a t  n o  r e t r a c t i o n  
was p u b l i s h e d .  

8. The j u r o r s  a l l  a g r e e d  t h a t  t h e  damages i s sues  were t h e  
h a r d e s t  t o  d e c i d e .  T h e i r  c a l c u l a t i o n s  were " i m p r e c i s e "  
b u t  t h e y  n o n e t h e l e s s  wished  t o  f u l l y  c o m p e n s a t e  p l a i n t i f f s  
f o r  t h e  " e m o t i o n a l  t r a u m a "  a n d  " i n t a n g i b l e  loss  t o  r e p u t a t i o n "  
t h a t  " w o u l d  f o l l o w  p l a i n t i f f s  f o r  t h e  res t  o f  t h e i r  l ives." 
(The  compensa tory  a w a r d  was $3 million. ) With regard  t o  t h e  
p u n i t i v e  damage a w a r d  ($1.56 m i l l i o n ) ,  t h e  j u ro r s  w a n t e d  t o  
p u n i s h  t h e  E x a m i n e r  i n  p a r t  f o r  its " u n a c c e p t a b l e  j o u r n a l i s m "  
b u t  p e r h a p s  e v e n  m o r e  f o r  its c o n t i n u e d  r e m o r s e l e s s n e s s  a t  
t h e  trial. Two  o f  t h e  t h r e e  d i s s e n t e r s  a p p a r e n t l y  d i s a g r e e d  
w i t h  t h e  d a m a g e  a w a r d ,  f e e l i n g  t h a t  it was simply t o o  high. 

It is b e l i e v e d  t h a t  a d d i t i o n a l  s t u d i e s  o f  t h i s  k ind  w i l l  b e  a n  
i n d i s p e n s i b l e  e l e m e n t  i n  s e e k i n g  t o  I m p r o v e  m e d i a  p e r f o r m a n c e  
b e f o r e  j u r i e s  i n  l i b e l  a c t i o n s .  To t h i s  e n d ,  it is e x p e c t e d  t h a t  
t h e  methodology employed i n  t h e  Kaufman S tudy  can be used t o  a d v a n t a g e  
i n  d e v e l o p i n g  a d d i t i o n a l  j u r y  a t t i t u d e  s t u d i e s  t o  b e  u n d e r t a k e n  b y ,  
o r  i n  c o n j u n c t i o n  w i t h ,  t h e  L D R C  Jury  P r o j e c t .  Ms. K a u f m a n  is t o  b e  
commended f o r  h e r  g r o u n d b r e a k i n g  work. 

LDRC EXPERT WITNESS PROJECT 

L D R C  h a s  previously r e p o r t e d  on what  a p p e a r s  t o  b e  a growing 
i n c i d e n c e  o f  t h e  use o f  " e x p e r t "  w i t n e s s e s  i n  l i b e l  a c t i o n s  a n d  
a t  l i b e l  trials. S e e  L D R C  Bul le t in  No. 1 a t  17-18; LDRC B u l l e t i n  
No. 2 a t  33. S i n c e  t h o s e  p u b l i c a t i o n s  L D R C  h a s  c o n t i n u e d  t o  
r e c e i v e  i n f o r m a t i o n  a b o u t  e x p e r t  w i t n e s s e s ,  i n c l u d i n g  t r a n s c r i p t s  
of  t e s t i m o n y ,  a n d  m o t i o n s  a n d  b r i e f s  a r g u i n g  f o r  o r  a g a i n s t  t h e  
u s e ,  o r  l i m i t a t i o n  o f ,  e x p e r t  t e s t i m o n y  f o r  b o t h  l i b e l  p l a i n t i f f s  
a n d  d e f e n d a n t s .  An awareness o f  p r e v i o u s  f a v o r a b l e  o r  u n f a v o r -  
a b l e  e x p e r i e n c e  w i t h  s u c h  e x p e r t  t e s t i m o n y  c o u l d  b e  i n v a l u a b l e  i n  
t h e  p r e p a r a t i o n  of  t h e  d e f e n s e  i n  m e d i a  l i b e l  a c t i o n s .  F o r  e x a m p l e ,  
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k n o w l e d g e  o f  t h e  s t r e n g t h s  o r  w e a k n e s s e s  o f  p r i o r  t e s t i m o n y  a n d  
t h e  a l l e g e d  c r e d e n t i a l s  o f  a p l a i n t i f f ' s  e x p e r t  c a n  b e  u s e 4  t o  
a d v a n t a g e  i n  moving t o  e x c l u d e  o r  l i m i t  s u c h  t e s t i m o n y  o r  i n  
a t t a c k i n g  its s t r e n g t h  or c r e d i b i l i t y  i n  m o t i o n s  o r  o n  c r o s s -  
e x a m i n a t i o n .  C o n v e r s e l y ,  a n  a w a r e n e s s  o f  a v a i l a b l e  d e f e n s e  e x p e r t s  
a n d  t h e i r  areas o f  e x p e r t i s e ,  s t r e n g t h s  a n d  p o t e n t i a l  w e a k e n e s s e s  c a n  
assist i n  t h e  s e l e c t i o n  a n d  p r e p a r a t i o n  o f  s u c h  w i t n e s s e s  f o r  t h e  
d e f e n s e .  

LDRC h a s  b e e n  a s k e d  t o  e x p a n d  its f i les  a n d  t o  s e r v e  as a 
c l e a r i n g h o u s e  f o r  s u c h  i n f o r m a t i o n .  D e f e n s e  c o u n s e l  who h a v e  
u s e d  o r  f a c e d  e x p e r t  w i t n e s s e s  i n  l i b e l  c a s e s  a r e  u r g e d  t o  
c o n t a c t  L D  R C  with such  informat ion .  Defense c o u n s e l  needing such  
in fo rma t ion  should a l s o  remember t o  check  w i t h  LDRC as a p a r t  of 
t h e i r  p r e p a r a t i o n s  i n  t h i s  a r e a .  I n f o r m a t i o n  f r o m  L D R C ' s  E x p e r t  
W i t n e s s  P r o j e c t  w i l l  b e  made  available a t o  m e d i a  d e f e n d a n t s  
and  t h e i r  c o u n s e l  by specific request.  

LIBEL RESEARCH PROJECT -- 
UNIVERSITY OF IOWA 

A s t u d y  o f  n o n - l i t i g a t i o n  w a y s  t o  d e a l  w i t h  l i b e l  c o m p l a i n t s  
is u n d e r w a y  a t  t h e  U n i v e r s i t y  o f  I o w a .  The  s t u d y ,  f i n a n c e d  b y  a 
g r a n t  from t h e  John  and Mary R .  Markle Foundat ion of  New York, is 
s c h e d u l e d  t o  t a k e  t w o  y e a r s .  T h e  f i rs t  y e a r  is b e i n g  d e v o t e d  t o  
i n - d e p t h  i n t e r v i e w s  w i t h  l i b e l  p l a i n t i f f s ,  p r i m a r i l y  t h o s e  whose  
cases h a v e  b e e n  f i n a l l y  a d j u d i c a t e d .  T h e  i n t e r v i e w s  a r e  a i m e d  
c h i e f l y  a t  d e t e r m i n i n g  w h a t  p l a i n t i f f s  w a n t e d  i n i t i a l l y  at t h e  
t ime o f  p u b l i c a t i o n  o r  b r o a d c a s t  a n d  how t h e y  r e s p o n d e d  t o  t h e  
a r t i c l e  o r  p r o g r a m ,  b u t  t h e  s t u d y  is e x p e c t e d  t o  y i e l d  a w e a l t h  
o f  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h e  c h a r a c t e r i s t i c s ,  o u t l o o k  a n d  
e x p e r i e n c e s  o f  l i b e l  p l a i n t i f f s .  

T h e  i n t e r v i e w s  w i l l  f o r m  t h e  b a s i s  f o r  e x a m i n i n g  t h e  
f e a s i b i l i t y  o f  d e s i g n i n g  n o n - l i t i g a t i o n  f o r u m s  f o r  r e s o l v i n g  
l i b e l  d i s p u t e s .  S e v e r a l  f o r u m s  a re  e x p e c t e d  t o  b e  e s t a b l i s h e d  
on  a n  e x p e r i m e n t a l  b a s i s  t o  d e m o n s t r a t e  t h e i r  u t i l i t y  i n  a c t u a l  
c a s e s  d i v e r t e d  from t h e  c o u r t s .  

D i r e c t o r  o f  t h e  s t u d y  is G i l b e r t  C r a n b e r g ,  f o r m e r  e d i t o r  
o f  t h e  e d i t o r i a l  p a g e  o f  t h e  Des  Moines  R e g i s t e r  who is G e o r g e  
G a l l u p  P r o f e s s o r  a t  t h e  U n i v e r s i t y  o f  I o w a .  An i n t e r d i s c i p l i n a r y  
commi t t ee  from the  College of Law and School  of  Journalism and 
Mass Com m u n i c a t i o n  a d v i s e s  a n d  o v e r s e e s  t h e  s t u d y .  I n q u i r i e s  can  
b e  d i r e c t e d  t o  L i b e l  R e s e a r c h  P r o j e c t ,  205  Com m u n i c a t i o n s  C e n t e r ,  
U n i v e r s i t y  o f  Iowa,  Iowa C i t y ,  Ia .  52242. Phone (319)  353-5414. 

75 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC BULLETIN N O .  8 - -  

LDRC/ANPA/%AB 
LIBEL DEFENSE WOR#SEOP 

The L ibe l  Defense  Workshop, co-sponsored with L D R C  by A N P A  
and N A B ,  was h e l d  as scheduled  i n  Chicago on August 2546. T h e  
program was oversubscr ibed wi th  more t h a n  175 paid a t t e n d e e s  and  
a t o t a l  a u d i e n c e ,  i n c l u d i n g  p a n e l i s t s  and  s p e a k e r s ,  o f  o v e r  200.  
A l l  a s p e c t s  o f  t h e  p r o g r a m  w e r e  g r e e t e d  w i t h  a p p a r e n t  e n t h u s i a s m .  
H i g h l i  h t s  i n c l u d e d  v i d e o t a p e  p r e s e n t a t i o n s  o f  p o r t i o n s  o f  t w o  l i b e l  
t r ia ls  7- B u r n e t t  -- w i t n e s s  e x a m i n a t i o n ;  -___ G a l l o w 3  -- s u m m a t i o n )  
a n d  t h e  t h r e e  f e a t u r e d  mealtime s p e a k e r s  -- Judge  Harold Ty le r  
(Pa t t e r son ,  Belknap, Webb & Tyle r  - N e w  York City) ;  J ames  Squ i re s  
( E d i t o r ,  C h i c a g o  T r i b u n e )  a n d  James B r o s n a h a n  ( M o r r i s o n  & F o e r s t e r ,  
San F r a n c i s c o ) .  N o t e s  f r o m  t h e s e  t h r e e  t a l k s  are o n  f i l e  at  LDRC. 
C e r t a i n  statistics n o t  g e n e r a l l y  a v a i l a b l e  r e g a r d i n g  j u r y  r e s u l t s  
a n d  d a m a g e  a w a r d s  i n  o t h e r  t y p e s  o f  c i v i l  l i t i g a t i o n  w e r e  p r o v i d e d  
b y  s p e a k e r  Brosnahan and w i l l  b e  summarized in t h e  Damages Watch 
s e c t i o n  of a f u t u r e  L D R C  B u l l e t i n .  A l l  o f  t h e  s p e a k e r s  a n d  
p a n e l i s t s  a r e  t o  b e  t h a n k e d  a n d  c o n g r a t u l a t e d  f o r  t h e i r  i n d i s -  
p e n s i b l e  r o l e  i n  mak ing  t h e  Workshop  s o  useful  t o  a l l  c o n c e r n e d .  
T h a n k s  must  a l s o  g o  t o  t h e  c o - s p o n s o r i n g  o r g a n i z a t i o n s  A N P A  a n d  
N A B ,  f o r  t h e i r  g e n e r o u s  s u p p o r t  a n d  t h e  e x c e l l e n t  w o r k  o f  t h e i r  
r e s p e c t i v e  a t t o r n e y s  and  staffs. Because o f  t h e  o v e r a l l  s u c c e s s  
of t h e  C h i c a g o  Workshop,  b e c a u s e  a n u m b e r  of  r e g i s t r a n t s  h a d  t o  
be t u r n e d  a w a y ,  a n d  b e c a u s e  many a t t e n d e e s  i n d i c a t e d  a desire  
t o  a t t e n d  o t h e r  similar w o r k s h o p s  i n  t h e  f u t u r e ,  s e r i o u s  c o n s i d -  
e r a t i o n  w i l l  b e  g i v e n  t o  a n  LDRC r o l e  i n  m o u n t i n g  f u t u r e  e d -  
u c a t i o n a l  p r o g r a m s .  B u l l e t i n  r e a d e r 8  w i l l  b e  k e p t  a d v i s e d .  

NEW LDRC PUBLICATIONS 

( 1 )  LDRC 50-State Survey 1983: Cur ren t  Developments  in 
Media  L i b e l  a n d  I n v a s i o n  of  P r i v a c y  Law ( p u b l i c a t i o n  d a t e ,  
N o v e m b e r  1 5 ,  1 9 8 3 ;  $60.00 p l u s  $2.00 p o s t a g e  a n d  h a n d l i n g ;  10% 
d i s c o u n t  f o r  s t a n d i n g  o r d e r s ;  20% d i s c o u n t  f o r  L D R C  S t e e r i n g  
Committee members, S t a t e  Survey  P r e p a r e r s  a n d  f o r  a d d i t i o n a l  
c o p i e s  on t h e  same o r d e r ) .  

S t a t e  Survey on November 15. The 1982 e d i t i o n  has  already b e e n  
r e c o g n i z e d  as a n  i n d i s p e n s i b l e  a d d i t i o n  t o  t h e  b a s i c  l ega l  w o r k s  
i n  t h e  l i b e l  f i e l d .  The  1 9 8 3  r e v i s e d  e d i t i o n  is a c o m p l e t e l y  
upda ted  and expanded vers ion  o f  t h e  1982 Survey.  More t h a n  800 
p a g e s  i n  l e n g t h  ( t h e  1 9 8 2  e d i t i o n  was 650  p a g e s ) ,  t h e  1983 v o l u m e  

LDRC w i l l  p u b l i s h  a c o m p l e t e l y  r e v i s e d  e d i t i o n  o f  its 50- 
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w i l l  i n c l u d e  a Forevrord  o n  C a n a d i a n  d e f a m a t i o n  law by S t u a r t  M .  
R o b e r t s o n ,  o n e  o f  t h e  l e a d i n g  m e d i a  a t t o r n e y s  i n  C a n a d a ,  f o r m e r  
in-house counse l  t o  t h e  C B C  and a u t h o r  of t w o  l e a d i n g  t e x t s  on 
C a n a d i a n  med ia  law.  U p d a t e d  s ta te  su rvey  r e p o r t s ,  indexes  and 
c h a r t s  w i l l  h i g h l i g h t  new d e v e l o p m e n t s  f o r  e a s y  i d e n t i f i c a t i o n .  
N e w  t o p i c s  c o v e r e d  i n c l u d e :  d e f i n i t i o n s  o f  a c t u a l  ma l i ce ;  p r i n t e r ,  
d i s t r i b u t e r  a n d  b o o k s e l l e r  l i a b i l i t y ;  s p e c i a l  r u l e s  f o r  m o t i o n s  
t o  d i s m i s s ;  more  d e t a i l e d  c o v e r a g e  o f  d i s c o v e r y ;  p l e a d i n g ;  b u r d e n  
o f  p r o o f ;  j u r y  i n s t r u c t i o n s ;  a p p e l l a t e  r e v i e w  s t a n d a r d s ;  i n v a s i o n  
o f  p r i v a c y ;  r e l a t e d  t o r t  claims; s u r v i v a b i l i t y  and  d e s c e n d a b i l i t y  
o f  l i b e l  a n d  p r i v a c y  c l a i m s ;  l i b e l  i n s u r a n c e  a n d  b i b l i o g r a p h i e s  
o f  r e l e v a n t  books  and a r t i c l e s  on s t a t e  l i b e l  l a w  a n d  p r a c t i c e .  

R e a d e r s  o f  t h e  L D R C  B u l l e t i n  a n d  p u r c h a s e r s  o f  last  y e a r ' s  
S u r v e y  w i l l  b e  r e c e i v i n g  o r d e r i n g  i n f o r m a t i o n  f o r  t h e  1983 50- 
S t a t e  S u r v e y  i n  t h e  v e r y  n e a r  f u t u r e .  To  assure fastest p o s s i b l e  
de l ivery ,  o r d e r  your 1983 survey promptly. 

( 2 )  LDRC L i t i g a t i o n  Formbook, 1983 

I n  connec t ion  with t h e  r e c e n t  L D R C / A N P A / N A B  Libe l  Defense 
Workshop i n  Chicago, L D R C  prepared  a 914-page s e t  o f  Workshop 
materials. T h i s  " L D  R C  L i t iga t ion  Formbook" is comprised mainly 
o f  p r e - e x i s t i n g  l i t i g a t i o n  f o r m s  a n d  r e l a t e d  l i t i g a t i o n  materials 
o r g a n i z e d  by  l e g a l  t o p i c  a n d / o r  p h a s e  o f  t h e  l i t i g a t i o n .  The  
F o r m b o o k  w i l l  b e  r e p a c k a g e d  i n  a ' s o m e w h a t  r e v i s e d  v e r s i o n  f o r  sale 
t o  pe r sons  unab le  t o  a t t e n d  t h e  Workshop. The rev ised  1983 Formbook 
w i l l  i n c l u d e  materials c o v e r i n g  t o p i c s  s u c h  as p r e - p u b l i c a t i o n  
r e v i e w ,  p r o c e d u r e s  a n d  g u i d e l i n e s ;  claims, r e t r a c t i o n s  a n d  c o r -  
r e c t i o n s ;  l i b e l  i n su rance ;  s e t t l e m e n t s ;  c o m p l a i n t s ,  a n s w e r s ,  
a f f i r m a t i v e  d e f e n s e s ,  c o u n t e r c l a i m s  and  c o u n t e r a c t i o n s ;  m o t i o  ns;  
d i s c o v e r y ;  i n t e r r o g a t o r i e s ;  d o c u m e n t  r e q u e s t s ,  r e q u e s t s  f o r  
a d m i s s i o n s ;  p r o t e c t i v e  o r d e r s ;  m o t i o n s  i n  l i m i n e ;  e v i d e n t i a r y  
p r o b l e m s ;  t r i a l  briefs;  w i t n e s s  o u t l i n e s ;  e x p e r t  w i t n e s s e s ;  j u r y  
s e l e c t i o n  a n d  i n s t r u c t i o n s ,  v e r d i c t  f o r m s ;  o p e n i n g  and  c l o s i n g  
s t a t e m e n t s ;  p o s t - t r i a l  m o t i o n s  a n d  a p p e l l a t e  p r a c t i c e .  O t h e r  L D  R C  
Formbooks with new and p e r t i n e n t  ma te r i a l s  may b e  published 
p e r i o d i c a l l y  if s u f f i c i e n t  i n t e r e s t  is e v i d e n c e d .  D e t a i l s  r e g a r d i n g  
p u r c h a s e  o f  t h e  1983 F o r m b o o k  w i l l  b e  d i s t r i b u t e d  i n  t h e  n e a r  
f u t u r e  with invo ices  a n d  o r d e r  f o r m s  f o r  t h e  1983 5 0 - S t a t e  S u r v e y .  
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LDRC DAMAGES WATCH,  911 183 

B e c a u s e  o f  t h e  c o n t i n u i n g  i n t e r e s t  i n  d a t a  g a t h e r e d  b y  t h e  
Damages Watch p r o j e c t ,  a new compi la t ion  of Damages Watch r e p o r t s  
was p u b l i s h e d  by LDRC on  September  1 .  The new p u b l i c a t i o n ,  ex- 
ce rp ted  from L D R C  Bul le t ins  No. 4 t h rough  No. 8, d e s c r i b e s  t h e  
r e s u l t s  o f  L D R C ' s  e f f o r t s  t o  m o n i t o r  l i b e l  a n d  p r i v a c y  awards 
a g a i n s t  m e d i a  d e f e n d a n t s  e n t e r e d  o r  a p p e a l e d  f r o m  d u r i n g  t h e  
p e r i o d  1980 t h r o u g h  J u l y ,  1983. It  is b e l i e v e d  t h e  90 separate  
cases l i s t e d ,  when combined wi th  data previous ly  g a t h e r e d  by  
P r o f e s s o r  Marc F r a n k l i n  o f  t h e  S t a n f o r d  L a w  S c h o o l  c o v e r i n g  37 
c a s e s  d u r i n g  t h e  per iod 1976 th rough  1980 (See Bul le t in  No. 4 
at 2-6), p r e s e n t  as comple te  a p i c t u r e  of r e c e n t  damage a w a r d s  
a n d  a p p e a l s  f r o m  s u c h  a w a r d s  i n  l i b e l  a n d  p r i v a c y  trials as is 
c u r r e n t l y  ava i lab le .  Updated  L D  R C  Damages Watch compi la t ions  
w i l l  b e  p u b l i s h e d  p e r i o d i c a l l y  u n t i l  a c o m p l e t e l y  new c o n s o l -  
i d a t e d  damages s t u d y  and  a n a l y s i s  is p r e p a r e d  and  p u b l i s h e d .  
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