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QUESTIONNAIRE/ORDER FORM 

On October 12. 1982 t h e  SuDreme C o u r t  denied c e r t i o r a r i  ~ 

i n  Miskovsky v. Oklahoma Publ i sh ing  Co., 
(Okla. 1982) (see LDRC B u l l e t i n  N o .  4 (Part  1) a t  15; B u l l e t i n  

7 Med.L.Rptr. 2607 

No. 3 a t  29-30). However, Jus t ice  Rehnquist d i s sen ted  from the  
denial of cert. ( j o ined  by J u s t i c e  White). Rehnquist 's b r i e f  
opinion questioned the Oklahoma Supreme C o u r t ' s  reliance on 
Gertz  v. Robert Welch, Inc. f o r  t he  propos i t ion  that  s ta tements  
of opinion cannot be ac t ionab le  under the F i r s t  Amendment. 
Rehnquist contended t h a t  G e r t z  has not "pre-empted" s t a t e  common 
law regarding the  i s s u e  ofnion:  

"I am confident  t h a t  this C o u r t  d i d  no t  in tend  t o  wipe o u t  
t h i s  ' r i c h  and complex h i s t o r y '  [of the common law's  e f f o r t s  
t o  dea l  with the ques t ion  of opinion]  with the two sentences 
of d i c t a  i n  G e r t z  quoted above 1418 U.S. 323,340 (1974)l." 
A complete r e p o r t  of Supreme Court ac t ions  on l i b e l  cases 

pending a t  t h e  beginning of i t s  1983 Term w i l l  appear i n  LDRC 
B u l l e t i n  No. 5.  
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LDRC B u l l e t i n  No. 4 
( P a r t  2 )  

EDITOR'S NOTE 

Th i s  i s  P a r t  2 o f  LDRC B u l l e t i n  N o .  4 .  P a r t  1 f e a t u r e d  
L D R C ' s  s t u d y  of the  r e s u l t s  of f i f t y - f o u r  l i b e l  (or p r ivacy)  
t r ia ls .  T h e  g e n e r a l l y  unfavorable  r e s u l t s  o f  those t r i a l s ,  from 
the media p o i n t  of view, reconfirmed the fundamental  importance 
o f  p r e t r i a l  motion p r a c t i c e  i n  l i b e l  l i t i g a t i o n .  LDRC has  now 
completed i t s  major s t u d y  of p r e t r i a l  motions for  summary judgment 
i n  r e c e n t  l i b e l  (and  p r i v a c y )  cases. P a r t  2 r e p o r t s  on t h e  
r e s u l t s  of t h a t  s t u d y ,  documenting t h e  fac t  tha t  summary judgment 
remains the r u l e  r a t h e r  t han  t h e  excep t ion  i n  l i b e l  cases. 

W e  hope t h a t  r e a d e r s  o f  t h e  LDRC B u l l e t i n  w i l l  f i n d  
this s t u d y ,  and the ea r l i e r  s t u d y  on t r i a l s ,  damages and a p p e a l s ,  
i n f o r m a t i v e  and u s e f u l .  As t o  both  s t u d i e s ,  w e  urge our  r e a d e r s  
to  advise us of any e r r o r s  i n  o u r  r e p o r t i n g  o f  t h e  many cases w e  
have c o l l e c t e d  and s t u d i e d ,  and a l s o  t o  advise us o f  any p e r t i n e n t  
cases w e  may have overlooked.  As always,  o u r  r e q u e s t  f o r  informa- 
t i o n  a l so  e x t e n d s  t o  f u t u r e  developments t h a t  might  a f f e c t  o r  
update  o u r  d a t a  and a n a l y s i s ,  on t h e s e  o r  o t h e r  i s s u e s  of rele- 
vance t o  the  LDRC c o n s t i t u e n c y .  S i g n i f i c a n t  updates  and s t u d i e s  
w i l l  b e  p u b l i s h e d  p e r i o d i c a l l y  by LDRC. 

Henry R. Kaufman 
Genera l  Counsel 
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LDRC B u l l e t i n  N o .  4 
( P a r t  2)  

LDRC Study 

MOTIONS FOR SUMMARY JUDGMENT -- DESPITE 
HUTCHINSON, SUMMARY JUDGMENT CONTINUES 
TO BE THE RULE RATHER THAN THE EXCEPTION 
I N  LIBEL LITIGATION 

SUMMARY OF FINDINGS. LDRC s t u d i e d  1 1 0  summary judgment 
motions (almost a l l  i n v o l v i n g  media de fendan t s )  made' and dec ided  
a f t e r  Hutchinson v. P r o d r e ,  d u r i n g  the p e r i o d  1980-1982. (See 
-led note on LDRC data sample,  i n f r a . )  
LDRC s t u d y  conf i rm t h a t  summary judgment c o n t i n u e s  to  be t h e  ru l e  
rather than  t h e  e x c e p t i o n  i n  l i b e l  l i t i g a t i o n .  Th i s  is so  d e s p i t e  
fears t h a t  Kutchinson might  s i g n i f i c a n t l y  reduce  d e f e n d a n t s '  
success i n  secur ing  summary r e l i e f .  The LDRC f ind ings  take on even  
g r e a t e r  s ign i f icance  when c o n s i d e r e d  aga ins t  the background o f  a 
p r i o r  LDRC s tudy  which revealed d i s t u r b i n g l y  low media d e f e n d a n t  
success ra tes  when summary judgment i s  den ied  and cases must go t o  
t r ial .  

. Overall, t h e  LDRC d a t a  r e v e a l s  t h a t  d e f e n d a n t s '  
summary judgment motions prevailed i n  3 o u t  of 
every  4 cases i n  the t w o  y e a r s  s i n c e  Hutchinson .  

The r e s u l t s  of t h e  

. This 75% s u c c e s s  rate i s  down, but  on ly  a f e w  
pe rcen tage  p o i n t s ,  from t h e  78-80% shown i n  an 
ear l ie r  s t u d y  cove r ing  the four-year  p e r i o d  p r i o r  
t o  Hutchinson. 

. The success  ra te  of summary judgment motions a f t e r  
appea l  i s  a l s o  down somewhat, i n  c o n t r a s t  t o  t h e  
78% success ra te  from t h e  p r i o r  p e r i o d ,  b u t  s t i l l  
remains a t  7 o u t  of 10 cases. 

. Most courts  t h a t  c o n s i d e r e d  the e f fec t  o f  Hutch- 
inson tended t o  adop t  a " n e u t r a l "  s tandard f o r  
d e c i d i n g  summary judgment motions,  n e i t h e r  f a v o r -  
ing  nor  d i s f a v o r i n g  such motions i n  l i b e l  cases. 

. Nonethe less ,  despite Hutchinson and d e s p i t e  this 
adopt ion  of " n e u t r a l "  summary judgment s t a n d a r d s ,  
i n  t h e  LDRC s t u d y  more t h a n  8 o u t  of 1 0  d e f e n d a n t s '  
summary judgment motions p r e v a i l e d  when t h e  d i s -  
p o s i t i v e  i s sue  w a s  a c t u a l  malice, t h e  ve ry  i s sue  
commented upon by Hutchinson.  

. O v e r a l l ,  motions f o r  summary judgment i n  the LDRC 
s tudy  p r e v a i l e d  i n  74% of c a s e s  i n v o l v i n g  p u b l i c  
f i g u r e  o r  p u b l i c  o f f i c i a l  p l a i n t i f f s  and i n  75% of 
cases i n v o l v i n g  p r i v a t e  f i g u r e  p l a i n t i f f s .  

- 2- 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC B u l l e t i n  N o .  4 
( P a r t  2 )  

. Motions f o r  summary judgment p r e v a i l e d  somewhat 
more f r e q u e n t l y  i n  f e d e r a l  ca ses  ( 8 1 % )  than  i n  
s ta te  ( 7 3 % ) ,  d e s p i t e  t h e  f a c t  that  f e d e r a l  judges 
c i t e  Hutchinson v.  Proxmire a lmos t  three t i m e s  as 
o f t e n  (30%) as do s t a t e  judges ( 1 2 % ) .  

. I n  t h e  cases s t u d i e d  by LDRC i s s u e s  o t h e r  t han  
a c t u a l  malice found d i s p o s i t i v e  on s u c c e s s f u l  
defense  motions f o r  summary judgment inc luded :  
op in ion  p r i v i l e g e  ( 7 9 %  success  r a t e ) ;  subs t an -  
t i a l  t r u t h  ( 1 0 0 % ) ;  group l i b e l  ( 1 0 0 % ) ;  s t a t u t e  o f  
l i m i t a t i o n s -  ( 1 0 0 % )  ; a b s o l u t e  p r i v i l e g e  ( 1 0 0 % ) .  

. D i s p o s i t i v e  i s s u e s  w i t h  lower success rates i n -  
cluded: t r u t h  ( 6 7 % )  ; g r o s s  i r r e s p o n s i b i l i t y  (50%) ; 

. negl igence  ( 3 3 % ) ;  and f i c t i o n  ( 0 % ) .  

BACKGROUND. Under Rule 5 6 ( c )  of t h e  F e d e r a l  Rules of 
C i v i l  Procedure summary judgment i s  a v a i l a b l e  t o  a p a r t y ,  b u t  on ly  
when t h e  submissions "show tha t  t h e r e  is no genuine i s s u e  as t o  
any m a t e r i a l  f a c t  and t h a t  the moving p a r t y  i s  e n t i t l e d  t o  a 
judgment as a matter o f  l a w . "  Many s ta te  summary judgment s tand-  
a r d s  are couched i n  s i m i l a r  or i d e n t i c a l  language.  Other  s t a t e  
r u l e s  a r e  even more grudging  i n  their approach. A s  a r e s u l t ,  i n  
m o s t  areas of t h e  law summary judgment is d i f f i c u l t  t o  o b t a i n .  I n  
defamat ion  cases, however, a t  l ea s t  s i n c e  New Y o r k  T i m e s  v .  
S u l l i v a n  and u n t i l  q u i t e  r e c e n t l y ,  summary judgment w a s  f a r  e a s i e r  
t o  ob ta2n .  A s  one judge p u t  i t  i n  a memorable and i n f l u e n t i a l  
passage: " [Blecause  o f  t h e  importance of f ree  speech ,  summary judg- 
ment i s  t h e  ' r u l e ' ,  and n o t  t h e  excep t ion ,  i n  defamation cases.'' . 
G u i t a r  v. Westinghouse E l e c . ~  Corp. ,  396 F. Supp. 1 0 4 2  ( S . D . N . Y .  
1 9 7 5 ) .  a f f ' d .  538 F.2d 309 (2d C i r .  1 9 7 6 ) .  And. a t  l eas t  u n t i l  
J u s t i c e  Burge r ' s  f a t e f u l  f o o t n o t e  i n  Hutchins0n.v.  Proxmire,  443 
U . S .  111, 1 2 0  n .9 . (1979) ,  Judge Car t e r ' s  d e s c r i p t i o n  probably 
a c c u r a t e l y  r e f l e c t e d  b o t h  the developing l ega l  s t a n d a r d s  and the 
empirical r e s u l t s  o f  summary judgment motions i n  defamation a c t i o n s ,  
a t  l eas t  t h o s e  defamation a c t i o n s  governed by c o n s t i t u t i o n a l l y -  
d e f i n e d  s t a n d a r d s  - I n  fact ,  a special  c o n s t i t u t i o n a l l y - b a s e d  r u l e  
w a s  deve loping  and b e i n g  adopted  by more a n d  more cour t s ,  s t a t e  and 
f e d e r a l ,  t o  t h e  effect  t h a t  summary judgment shou ld  be a p r e f e r r e d  
remedy, a t  l e a s t  i n  c o n s t i t u t i o n a l  l i b e l  cases, because t h e  very  
pendency of defamation l i t i g a t i o n  can have a c h i l l i n g  e f f e c t  on 
free e x p r e s s i o n .  This  s p e c i a l  F i r s t  Amendment summary judgment 
r u l e  seemed t o  some e x t e n t  t o  be c a l l e d  i n t o  q u e s t i o n ,  however, i n  
Hutchinson f o o t n o t e  9 .  As a r e s u l t ,  some f e a r e d  that  summary judg- 
ment might  no l o n g e r  b e  p r e f e r r e d  i f  a v a i l a b l e  a t  a l l ,  o r  a t  least  
t h a t  i t  would n o t  be a v a i l a b l e  a s  f r e q u e n t l y ,  as it had been I n  
such  defamation a c t i o n s  i n  t h e  p a s t .  
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THE LDRC SUMMARY JUDGMENT STUDY. I t  w a s  i n  t h i s  c o n t e x t  
t h a t  LDRC undertook t o  s t u d y  t h e  r e s u l t s  o f  summary judgment mot ions i '  
i n  defamation a c t i o n s  s ince  Hutchinson v. Proxmire. A l l  summary 
iudament d e c i s i o n s  reported i n  the Media Law Repor t e r  from October  I, 
is86 through August 24, 1982 w e r e  inc luded ,  a long  w i t h  t h e  r e s u l t s  
of any un repor t ed  d e c i s i o n s  d u r i n g  the  same p e r i o d  a v a i l a b l e  i n  
LDRC's  c a se  f i l es .  The p e r i o d  between June 26, 1979 when Hutchinson 
was dec ided  and  October  1, 1980 w a s  excluded because  cases from that  
p r i o r  p e r i o d  had a l r e a d y  been i n c l u d e d  i n  t h e  earlier F r a n k l i n  s t u d y .  
(See be low) .  The r e s u l t s  of the LDRC s t u d y ,  which i n c l u d e d  1 1 0  
cases, a lmos t  a l l  media l ibe l  a c t i o n s ,  are reflected i n  t h e  t a b l e s  
and summary judgment case l i s t  a t  the end of t h i s  report. The key 
f i n d i n g s  have  been summarized above. What fo l lows  are b r i e f  addi-  
t i o n a l  c o m e n t s  on ce r t a in  of the f i n d i n g s .  

STATE OF MIND/ACTUAL MALICE AND HUTCHINSON FOOTNOTE 9 .  The 
a v a i l a b i l i t y  of summary judqment reqarding s ta te  of mind i ssues  h a s  - -  
always been- a c o n t e n t i o u s  m a t t e r ,  no t  s imply i n  defamation a c t i o n s  
b u t  i n  c i v i l  l i t i g a t i o n  g e n e r a l l y .  P r i o r  t o  Hutchinson o t h e r  c o u r t s  
o c c a s i o n a l l y  adopted  the view t h a t  summary judgment i s  i n a p p r o p r i a t e  
i n  p u b l i c  f i g u r e  o r  p u b l i c  o f f i c i a l  defamation a c t i o n s  because  the 
c o n s t i t u t i o n a l  ac tua l  m a l i c e  s t a n d a r d  presents a s t a t e  of mind i s s u e  
tha t  shou ld  b e  l e f t  t o  the j u r y  t o  decide.  - See, e . ~ . ,  Gleichenhaus - 

C a r l  l e ,  5 Med.L.Rptr. 1602 (Kan.1979) ;  Goldwater v. Ginzbur  * F Supp.784,788 (S.D.N.Y.1966)' a f f ' d ,  414  F.2d 324 (2d Cir.'1969), 
c e r t .  denied ,  396 U . S .  1049 (1970) .  However, t h i s  v i e w  w a s  r a r e l y  
ar t iculated and would p robab ly  have  cont inued  t o  be of l i t t l e  conse- 
quence had i t  n o t  been f o r  J u s t i c e  Burger ' s  unnecessary  dictum i n  
f o o t n o t e  9 of Hutchinson a l l u d i n g  t o  t ha t  m i n o r i t y  view. Expres s ing  
"some doubt" as t o  t h e  "so-called ' r u l e '  I' t h a t  de fendan t s '  motions 
f o r  summary judgment are g e n e r a l l y  g ran ted  i n  c o n s t i t u t i o n a l  defama- 
t i o n  cases, J u s t i c e  Burger  res ta ted the  view d i s f a v o r i n g  summary 
judgment i n  such cases: "The p roof  of ' ac tual  malice '  ca l l s  a de- 
f e n d a n t ' s  s ta te  of mind i n t o  q u e s t i o n  ... and does n o t  r e a d i l y  l e n d  
i t s e l f  t o  summary d i s p o s i t i o n . .  . ." 

6, . 

N o  one can deny that  f o o t n o t e  9 h a s  had  an impact .  B u t  t h e  
adverse  effect has n o t  been n e a r l y  as great  as was i n i t i a l l y  f e a r e d .  
As t h e  LDRC Study demonst ra tes ,  many c o u r t s  have n o t  even c i ted  
Hutchinson footnote 9 i n  c o n s i d e r i n g  de fendan t s '  motions fo r  summary 
judgment. The f o o t n o t e  w a s  cited i n  less t h a n  20 of t h e  110 cases 
s tudied,  even though t h e  d i s p o s i t i o n  of a s  many as 6 6  of t h e  1 1 0  cases 
turned i n  whole o r  i n  p a r t  upon the i s s u e  of a c t u a l  malice. (Compare 
T a b l e  4(1) w i t h  T a b l e  6n. (l), i n f r a . )  O f  c o u r s e ,  several s i g n i f i c a n t  
cases  have t aken  f o o t n o t e  9 s e r i o u s l y  and a number of leading c o u r t s  
have responded t o  Hutchinson by adop t ing  a "ne5tral"  s t a n d a r d ,  n e i t h e r  
f a v o r i n g  n o r  d i s f a v o r i n g  summary judgment i n  c o n s t i t u t i o n a l  defamation 
a c t i o n s .  To t h i s  e x t e n t  a t  l e a s t ,  Hutchinson has  had an  adverse, 
a l though by no means un ive r sa l ly -accep ted  impact ,  on t h e  f u r t h e r  de- 
velopment o f  t h e  d o c t r i n e  of " p r e f e r r e d "  summary judgment t r e a t m e n t  
f o r  defamation cases i n  d e f e r e n c e  t o  F i r s t  Amendment p r i n c i p l e s .  
This t r e n d  can be expec ted  t o  con t inue .  None the le s s ,  t h e  e m p i r i c a l  

- 
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LDRC B u l l e t i n  N o .  4 
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bottom l i n e  i s  tha t ,  d e s p i t e  Hutchinson, summary judgment is s t i l l  
b e i n g  g r a n t e d  i n  t h e  g r e a t  m a j o r i t y  of cases r a i s i n g  t h e  i s s u e  of 
a c t u a l  mal ice  -- p r e c i s e l y  the i s s u e  t h a t  f o o t n o t e  9 sugges ted  
might  be i n a p p r o p r i a t e  fo r  summary d i s p o s i t i o n .  Thus, as demon- 
s t r a t ed  i n  T a b l e  4 ,  i n  55/66 (83%) o f  the motions s t u d i e d  i n  which 
t h e  i s s u e  of a c t u a l  malice appeared d i s p o s i t i v e ,  summary judgment 
w a s  g r a n t e d  i n  f a v o r  of the de fendan t .  S i m i l a r l y ,  as is noted i n  
Table 5-A,  i n  46 /62  ( 7 4 % )  of the motions s t u d i e d  i n  cases i n v o l v i n g  
p u b l i c  f i g u r e  o r  p u b l i c  o f f i c i a l  p l a i n t i f f s ,  summary judgment w a s  
g r a n t e d .  I n  many of t h e s e  cases, a f t e r  d iscovery ,  t h e r e  was s imply 
no ev idence ,  o r  i n s u f f i c i e n t  ev idence ,  t o  e s t a b l i s h  the e x i s t e n c e  
o f  a c t u a l  malice. I n  many o t h e r  cases, t h e  a d d i t i o n a l  c o n s t i t u -  
t i o n a l l y - b a s e d  requi rement  t h a t  a c t u a l  malice must be e s t a b l i s h e d  
w i t h  “convinc ing  c l a r i t y ,  ” o r  by “ c l e a r  and convincing” ev idence  
appea re9  t o  p l a y  a s i g n i f i c a n t  r o l e  i n  t h e  f a v o r a b l e  outcome of t h e  
motion. But  r e g a r d l e s s  of t h e  a n a l y t i c a l  r o u t e  t a k e n  t h e  f a c t  
remains ,  as documented by t h e  LDRC d a t a ,  t h a t  summary judgment i s  
s t i l l  ve ry  wide ly  g r a n t e d  i n  defamation cases p r e s e n t i n g  s t a t e  of 
mind i s s u e s  f o r  d i s p o s i t i o n .  

PUBLIC FIGURE VS. PRIVATE FIGURE ACTIONS. Another phen- 
omenon documented by t h e  LDRC Study i s  t h a t  de fense  success  r a t e s  
on summary judgment i n  r i v a t e  f i g u r e  l i b e l  a c t i o n s  i s  j u s t  as h i g h  

s t a n d a r d s .  Thus, wh i l e  it is t r u e  t h a t  t h e  LDRC d a t a  on motions 
where mere n e g l i g e n c e  i s  t h e  d i s p o s i t i v e  i s s u e  perhaps expec tab ly  
shows a l o w  success rate (33% -- see Table 4 ( 4 ) ) ,  o v e r a l l  summary 
judgments w e r e  g r a n t e d  i n  75% of  the p r i v a t e  a c t i o n s  s t u d i e d  (36/48 -- 
see T a b l e  5 - B ) .  Indeed,  t h i s  i s  f r a c t i o n a l l y  h i g h e r  t han  t h e  p u b l i c  
f i g u r e  s u c c e s s  ra tes .  Th i s  d a t a  demonstrates  t h a t  t h e r e  is a range  
of  a v a i l a b l e  p r e l i m i n a r y  l e g a l  de fenses ,  p r i m a r i l y  common law i s s u e s  
and p r i v i l e g e s  b u t  a l so  c o n s t i t u t i o n a l ,  t h a t  are found t o  suppor t  
the g r a n t  o f  de fense  motions for  summary judgment. Others  i n c l u d e  
most prominent ly  o p i n i o n  (79% success  ra te )  ; s u b s t a n t i a l  t r u t h  ( 1 0 0 % )  ; 
group l i b e l  ( 1 0 0 % ) ;  s t a t u t e  of l i m i t a t i o n s  (100%) and a b s o l u t e  
p r i v i l e g e  ( l o o % ) * ? .  D i s p o s i t i v e  i s s u e s  w i t h  lower success  r a t e s  i n -  
c luded  t r u t h  ( 6 7 % )  ; g r o s s  i r r e s p o n s i b i l i t y  (50%) ; negl igence  ( 3 3 % )  

as i n  p u b l i c  f i g u r e  cases %-- i r e c t l y  i m p l i c a t i n g  c o n s t i t u t i o n a l  

l and f i c t ion  (O%)**. 

*As many as 31 of the LDRC cases i n  which a c t u a l  malice w a s  t h e  d i s -  
p o s i t i v e  i s s u e  a d v e r t e d  t o ,  o r  s p e c i f i c a l l y  relied upon, t h e  re- 
qu i r emen t  t h a t  a c t u a l  malice be proved wi th  “convinc ing  c l a r i t y ,  “ 
or by “clear and convinc ing“  ev idence ,  i n  g r a n t i n g  the motion f o r  
summary judgment. Indeed ,  more c o u r t s  mentioned t h i s  requirement  
t h a n  c i t ed  o r  d i s c u s s e d  Hutchinson f o o t n o t e  9 .  See’ Table  6 n. (1) , 
i n f r a  - .  

* * I t  shou ld  be n o t e d  t h a t  as t o  many of t h e s e  a d d i t i o n a l  i s s u e s  t h e  
number o f  cases s t u d i e d  is q u i t e  s m a l l .  Accordingly,  s m a l l  d i f f -  
e r e n c e s  i n  t h e s e  s u c c e s s  rates a r e  perhaps less s i g n i f i c a n t  t h a n  
for t h e  l a r g e r  sampl ings .  
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FEDERAL VS.  STATE MOTIONS. Another i n d i c a t i o n  t ha t  
Hutchinson has  n o t  had as s i g n i f i c a n t  an impact as might have been 
f e a r e d  is t h e  LDRC d a t a  documenting h igh  success  rates i n  federal  
cases -- h i g h e r  i n  f ac t  (81%) than i n  s t a t e  cases ( 7 3 % ) .  A s  might 
be expec ted ,  f e d e r a l  c o u r t s  d i d  c i t e  and c o n s i d e r  t h e  e f f e c t s  of 
Hutchinson more o f t e n  t h a n  s t a t e  judges  -- almost t h r e e  t i m e s  more 
often.  (See T a b l e  6 ,  n. (1) .) Nonetheless ,  f e d e r a l  judges  c o n t i n u e d  
t o  g r a n t  summary judgments i n  more than  .8 o u t  of 1 0  cases. S t a t e  
courts  g r a n t e d  summary judgment a t  a lower ra te ,  b u t  s t i l l  j u s t  
f r a c t i o n a l l y . l e s s  than t h e  o v e r a l l  rate of 3 o u t  of 4 cases. I n  any 
e v e n t ,  t h i s  lower s t a t e  cour t  r a t e  is probably  f a r .  more s i g n i f i c a n t -  
l y  i n f l u e n c e d  by t r a d i t i o n a l  ru les  i n  some s ta tes  s t r o n g l y  d i s f a v o r -  
i n g  the summary judgment mechanism i n  a n  c i v i l  ac t ion  r a t h e r  t h a n  by 

{- 

any new approach based 'upon  f o o t n o t e d  9 ictum i n  Hutchinson. 

THE FRANKLIN DATA. Assess ing  t h e  relative s i g n i f i c a n c e  of 
t h e  LDRC d a t a  is made p o s s i b l e  because a g e n e r a l l y  comparable body 
of data e x i s t s  r e g a r d i n g  t h e  p e r i o d  pr ior  t o  t ha t  s t u d i e d  by LDRC. 
Thus, i n  F r a n k l i n ,  "Suing t h e  Media for  L i b e l :  A L i t i g a t i o n  S tudy , "  
1 9 8 1  ABF Research J .795(1981) ,  there i s  d a t a  for  the p e r i o d  1976-80 
r e g a r d i n g  the r e s u l t s  of summary judgment motions.  These data are 
p r e s e n t e d  i n  Tables  1-A, 1-B,  3-A and 3-B, i n f r a .  I n  g e n e r a l ,  the 
LDRC f i n d i n g s  are c o n s i s t e n t  w i t h  the f i n d i n g s  of the F r a n k l i n  s t u d y ,  
a l though  t h e y  document s l i g h t l y  lower  success rates. A l s o  
t h e  F r a n k l i n  t r i a l  d a t a  appea r s  t o  i n c l u d e  s u c c e s s  on motions t o  
dismiss which LDRC d i d  n o t  t a k e  i n t o  c o n s i d e r a t i o n .  (See T a b l e  2 
n.  (11, i n f r a . )  The cases s t u d i e d  by LDRC p ick  up almost p r e c i s e l y  
where F r a n k l i n  l e f t  o f f ,  i n  October ,  1980. Accord ingly ,  it s h o u l d  (iiiiii: 
be unders tood  t h a t  the LDRC case  l i s t  does n o t  i n c l u d e  a s m a l l  number .'. 

of cases dec ided  a f t e r  Hutchinson b u t  a l r e a d y  r e p o r t e d  i n  t h e  
F r a n k l i n  s tudy .  

LDRC 50-STATE SURVEY 1982 .  A s  no ted ,  it w a s  n o t  the purpose  
of the LDRC Summary Judqment Study s y s t e m a t i c a l l y  t o  canvas  t h e  
c u r r e n t  l a w  o f  summary judgment i n  dGfamation cases i n  e v e r y  s ta te .  
Nor, i n  f a c t ,  was t h e  s t u d y  p a r t i c u l a r l y  concerned w i t h  an  a n a l y s i s  
of how summary judgment s t a n d a r d s  w e r e  analyzed o r  d e f i n e d  i n  spec- 
i f i c  cases-. The e s sence  of t h e  LDRC Summary Judgment Study w a s  
empirical and d e s c r i p t i v e  r a t h e r  t h a n  c a s e - o r i e n t e d  and a n a l y t i c a l .  
However, t h e  for thcoming LDRC 50-Sta te  Survey r e p o r t  does p r o v i d e  
a d d i t i o n a l  c a s e - o r i e n t e d  in fo rma t ion  on summary judgment, among many 
o t h e r  l ega l  i s s u e s .  A p re l imina ry  review of t h e  50-Sta te  d a t a  gener- 
a l l y  conf i rms  t h e  minimal impact of Hutchinson on s t a t e  l a w  (a t  l eas t  
thus f a r )  as w e l l  as t h e  cont inued  v i t a l i t y  o f  s p e c i a l  r u l e s  f a v o r i n g  
summary judgment i n  defamation a c t i o n s .  Thus, a count of r e s p o n s e s  
t o  the LDRC 50-State  Survey r eco rds  t h e  fo l lowing  g e n e r a l  a p p m a c h e s  
t o  summary judgment, as c h a r a c t e r i z e d  by t h e  preparers of t h e  50 -S ta t e  
r e p o r t s  and as summarized t h e r e i n * :  - 1 8  s t a t e s * *  c o n t i n u e  t o  f a v o r  

*These s t a t e  torrals  do n o t  i n c l u d e  4 states i n  which no summary judg- 
ment  cases a r e  r e p o r t e d ,  1 s ta te  i n  which the summary judgment ap- 
proach is u n c l e a r  because o f  d i v i d e d  a u t h o r i t y ,  and 1 s t a t e  i n  which 
t h e  LDRC r e p o r t  p rovided  no informat ion  r ega rd ing  summary judgment. 

**In one of t h e s e  s t a t e s  t h e r e  is d i v i d e d  a u t h o r i t y ,  w i t h  a t  l e a s t  one 
c o u r t  f avor ing  a n e u t r a l  approach. 
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summary d i s p o s i t i o n ;  i n  1 4  s t a t e s  a n e u t r a l  s t a n d a r d  is a p p l i e d ,  
b u t  i n  o n l y  3 of t h o s e  sE te s  w a s  t h e  n e u t r a l  s t a n d a r d  c l e a r l y  
adop ted  as a d i r e c t  r e s u l t  of Hutchinson; i n  7 s ta tes  summary judg- 
ments are  g r a n t e d  i n  a p p r o p r i a t e  cases, b u t  iF  i s  n o t  clear ( a t  
least  from the LDRC 50-Sta te  Survey r e p o r t s  i n  t h o s e  s ta tes )  what 
s t a n d a r d  i s  be ing  a p p l i e d ;  f i n a l l y ,  i n  o n l y  9 s t a t e s  i s  summary 
judgment s p e c i f i c a l l y  d i s f a v o r e d  and o f  these o n l y  t w o  s ta tes  appea r  
t o  have adopted a d i s f a v o r i n g  approach based  s p e c i f i c a l l y  on 
Hutchinson.  5 o f  t h e  s t a t e s  c l e a r l y  d i s f a v o r  based  on s t a t e  l a w  and 
i n  a s i x t h  s t a t e  a Supreme Cour t  t h a t  had  a l r e a d y  d i s f a v o r e d  summary 
judgment based  on s t a t e  l a w  r e c e n t l y  c i ted  Hutchinson w i t h  app rova l .  
In  t h e  f i n a l  d i s f a v o r i n g  s t a t e  it w a s  u n c l e a r  from t h e  LDRC r e p o r t  
upon what b a s i s  t h e  s t a t e  d i s f a v o r e d  summary judgment: 

CONCLUSION. I f  t h e r e  i s  any one t h i n g  t h a t  t h e  LDRC Summary 
Judgment Study m o s t  c l e a r l y  demonst ra tes ,  it i s  t h a t  t h e  r e s u l t s  of 
summary judgment motions canno t  n e c e s s a r i l y  b e  p r e d i c t e d  b a s e d  upon 
the c h o i c e  of a l ega l  s t a n d a r d ,  or even more p a r t i c u l a r l y  upon t h e  
d e s c r i p t i v e  l a b e l  a p p l i e d  t o  t h a t  s t a n d a r d .  A t  least  s t a t i s t i c a l l y ,  
summary judgment f a r  more s i g n i f i c a n t l y  depends -- and t h i s  i s  as it 
s h o u l d  be -- upon t h e  c o u r t ' s  i n t e l l i g e n t  a p p l i c a t i o n  o f  any s t a n d a r d  
t o  a p a r t i c u l a r  s e t  o f  f a c t s  and c i r cums tances .  When t h o s e  f a c t s  and 
c i r cums tances  are e f f e c t i v e l y  p r e s e n t e d  t o  a c o u r t  w i l l i n g  to g i v e  
summary judgment meaningful c o n s i d e r a t i o n  t h e  t y p e  o r  name of s t a n d a r d  
a p p l i e d  i s  n o t  n e c e s s a r i l y  d e t e r m i n a t i v e  of t h e  outcome. C e r t a i n l y ,  
it i s  u s e f u l  and r e a s s u r i n g  t o  have a c o u r t  wax e l o q u e n t  on c h i l l i n g  
effects and freedom of t h e  p r e s s .  And it is  d i s t u r b i n g  t o  f i n d  t h a t  
c o u r t s  which once d i d  so now f e e l  c o n s t r a i n e d ,  under  Hutchinson,  t o  
adop t  a so-called " n e u t r a l "  s t a n d a r d .  B u t  t h e  bottom l i n e  remains 
whether  t h e  motions are b e i n g  g r a n t e d .  What t h e  LDRC s t u d y  f o r c e f u l l y  
documents i s  t h a t  summary judgment i s  s t i l l  b e i n g  g r a n t e d ,  i n  upwards 
of t h r e e  o u t  of f o u r  media l i b e l  a c E o n s  where such motions are made. 
I t  i s  t o  be hoped t h a t  t h i s  d a t a  w i l l  give de fense  counse l  t h e  i n -  
c e n t i v e  t h e y  may need, and judges t h e  r e a s s u r a n c e  they  may feel they  
r e q u i r e ,  t o  con t inue  t o  make and g r a n t  such  motions i n  a p p r o p r i a t e  
cases. F i n a l l y ,  o f  cour se ,  t h e  con t inued  a v a i l a b i l i t y  of summary 
judgment takes on  even g r e a t e r  s i g n i f i c a n c e  when viewed i n  l i g h t  of 
t h e  t r o u b l i n g  f i n d i n g s  o f  L D R C ' s  e a r l i e r  T r i a l  and Damages Study -- 
see LDRC B u l l e t i n  N o .  4 ( P a r t  1). 
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NOTE ON THE LDRC 
r- 

3 

SUMMARY JUDGMENT DATA AND CASE L I S T  

The fol lowing Summary Judgment C a s e  L i s t  of 1 1 0  l i b e l  
cases  i s  comprised of da t a  which w e r e  c u l l e d  from case f i l e s  main- 
t a ined  a t  t he  L ibe l  Defense Resource Center  and a l s o  inc ludes  a l l  
summary judgment cases  r epor t ed  i n  Volumes 6 ,  7 and 8 of t he  Media 
Law Reporter,October 1, 1 9 8 0  through August 2 4 ,  1 9 8 2 .  The l i s t  a l s o  
inc ludes  unreported cases  decided dur ing  the same approximate 
per iod  which were obtained by LDRC from media counsel a s  w e l l  a s  
soon-to-be-reDorted cases  f o r  which advance owinions w e r e  ob ta ined  
from BNA. A l i  of  t he  summary judgment cases  6n the  LDRC list were 
decided subsequent t o  Hutchinson v. Proxmire, 443  U.S. 111 (1979) .  
Accordinslv t h e  LDRC da t a ,  i n  e f f e c t .  updates da t a  included i n  
Professo; Marc A. Frank l in ' s  earlier. stGdy of media l ibe l  cases 
decided through September 30,  1 9 8 0 ,  which was a l s o  based upon 
opinions repor ted  i n  t h e  Media Law Reporter.  Where a v a i l a b l e  t h e  
case l i s t  provides information on t h e  pos t - ru l ing  s t a t u s  of cases .  
This information w a s  ob ta ined  from r e p o r t s  f i l e d  with the  L ibe l  
Defense Resource Center and prepared  by respective defendant counsel.  
LDRC a l s o  maintains f i l e s  on cases where summary judgment motions 
are pending, or where counsel  have i n d i c a t e d  t h a t  summary judgment 
motions are expected t o  be m a d e  a t  a la ter  s t a g e  of t h e  l i t i g a t i o n .  . 

included on the  case list that fo l lows .  F i n a l l y ,  some of t h e  pre-  
ceding d iscuss ion  i s  based on a p re l imina ry  review of da t a  i n  t h e  
LDRC 50-State Survey 1982 to  be  pub l i shed  la ter  t h i s  month. Once 
again,  however, the  case  l i s t  does no t  n e c e s s a r i l y  r e f l e c t  a l l  ca ses  
r e f e r r e d  t o  i n  the  50-State Survey. 

These cases may be noted i n  the preceding d iscuss ion  bu t  a r e  no t  4%::. 

I n  reading  t h e  Summary Judgment Case L i s t  t he  fol lowing 
should be noted. The cases  are ar ranged  a lphabe t i ca l ly  except  f o r  
a b r i e f  addendum r e f l e c t i n g  c e r t a i n  cases no t  included i n  t h e  b a s i c  
l i s t i n g .  C i t a t ions  a r e  t o  t h e  Media Law Reporter  and where ava i l -  
ab l e  t o  o t h e r  r epor t e r s .  Unreported cases are i d e n t i f i e d  by docket 
number, j u r i s d i c t i o n  and f i l i n g  d a t e .  I n  almost a l l  of t h e  l i s t e d  
cases  the  defendants alone moved f o r  summary judgment and  t h e  r u l i n g s  
column i s  accordingly named. However, i n  those  f e w  cases  where 
p l a i n t i ' f f s  a l s o  moved, o r  i n  t h e  one case where p l a i n t i f f  a lone 
moved, an appropr ia te  no ta t ion  i s  made. Notat ion is  a l s o  made where 
p a r t i a l  summary judgment motions w e r e  f i l e d  o r  where p a r t i a l  ru l ings  
were made. Various l e v e l s  of j u r i s d i c t i o n  a r e  represented  among 
the cases  and t h e  second column reflects whether t he  r u l i n g s  were 
i s sued  by the  o r i g i n a l  j u r i s d i c t i o n  o r  by a p p e l l a t e  cour t s  a f f i rming  
o r  revers ing  previous r u l i n g s  of lower cour t s .  While many of t h e  
cases presented more than one i s s u e  f o r  determinat ion by t h e  cour t ,  
f o r  each case t h e  c e n t r a l  i s s u e  on which t h e  summary judgment r u l i n g  
appears t o  have turned i s  i d e n t i f i e d  a s  t h e  dec i s ive ,  o r  "d i spos i t i ve"  

- 8- 
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i s s u e .  T h i s  c h a r a c t e r i z a t i o n  w a s  judgmental  b u t  w e  b e l i e v e  it t o  
be g e n e r a l l y  a c c u r a t e  and u s e f u l  f o r  t h e s e  purposes .  Those cases  
where ac tua l  malice w a s  t h e  d i s p o s i t i v e  i s s u e  and which w e r e  com- 
menced by p u b l i c  f i g u r e / o f f i c i a l  p l a i n t i f f s  a r e  s p e c i f i c a l l y  so 
l a b e l e d  i n  o r d e r  t o  h i g h l i g h t  t h e  l a r g e  number of c a s e s  p r e s e n t i n g  
t h e  p r e c i s e  summary judgment p o s t u r e  r e f e r r e d  t o  i n  Hutchinson. 
The impact  o f  Hutchinson on any  p a r t i c u l a r  case may be g leaned  by 
r e f e r e n c e  t o  t h e  f i f t h  column. Where Hutchinson w a s  d i scussed  by 
t h e  c o u r t ,  a de t e rmina t ion  w a s  made as t o  whether f o o t n o t e  9 was 
c i ted ,  d i s t i n g u i s h e d  or  fo l lowed.  Column f i v e  does n o t  i n c l u d e  
c i t a t i o n s  t o  o t h e r  p o r t i o n s  of t h e  Hutchinson d e c i s i o n  b u t  only t o  
the a s p e c t  of Hutchinson ( i n  f o o t n o t e  9 )  commenting on summary 
judgment. C l a s s i f i c a t i o n  o f  summary judgment s t a n d a r d s  v a r i e s .  
Fo r  t h e s e  purposes  t h e  c l a s s i f i c a t i o n  developed i n  Yiamouyiannis 
v.  Consumers Union, 619 F.2d 932, 6 Med.L.Rptr. 1065, (2d C i r .  1981) 
h a s  been u t i l i z e d .  I n  Yiamouyiannis t h e  Second C i r c u i t  termed 
those s t a n d a r d s  model led a f t e r  F e d e r a l  Rule 56 " n e u t r a l " .  Those 
cases which d e p a r t e d  from t h e  " n e u t r a l "  g u i d e l i n e s  o f  Rule 56 Fed. 
R . C i v . P .  i n  order t o  advance the r e s o l u t i o n  of t h e  summary judgment 
motion i n  f a v o r  of t h e  media de fendan t  are i d e n t i f i e d  i n  t h e  LDRC 
case l i s t  as "non-neutral" .  I n  cer ta in  i n s t a n c e s ,  a clear de l in -  
e a t i o n  o f  t h e  s t a n d a r d  be ing  a p p l i e d  i s  simply n o t  provided  i n  t h e  
c o u r t ' s  op in ion .  The next t o  t h e  l a s t  column o f  t h e  case l i s t  
i n c l u d e s  i n f o r m a t i o n ,  where a v a i l a b l e ,  on t h e  scope of d iscovery ,  
p a r t i c u l a r l y  i n  cases i n v o l v i n g  de fendan t ' s  "s ta te  o f  mind". This  
i n f o r m a t i o n  i s  provided  i n  l i g h t  o f  the p o t e n t i a l  s i g n i f i c a n c e  o f  
adequate  d i s c o v e r y  on the i s s u e  of "s ta te  of mind" under Herber t  v. 
Lando, 441 U . S .  _. 153 (1979)  and  i n  a c o u r t ' s  de t e rmina t ion  a s  t o  
whether  a p a r t l c u l a r  case is r i p e  f o r  summary judgment. This  
p e n u l t i m a t e  column also i n c l u d e s  an i n d i c a t i o n  of the e v i d e n t i a r y  
burden p l a c e d  on t h e  p l a i n t i f f  r e g a r d i n g  proof o f  a c t u a l  mal ice  i n  
t h o s e  cases where t h e  motion for summary judgment w a s  u l t i m a t e l y  
g r a n t e d .  

-9- 
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TABLE 1 

OVERALL RESULTS OF SUMMARY JUDGMENT MOTIONS 
(TRIAL OR APPELLATE LEVEL) 

TABLE 1-A - TOTAL DEFENDANT WINS (1) 

FRANKLIN TRIAL AND 
LDRC OVERALL DATA APPELLATE DATA 
(1980-  82) (1976-80) 

82/110 (75%) - T r i a l  - 8 1 / 1 0 1  ( 8 0 % )  ( 2 )  
A p p e l l a t e  - 73/94 ( 7 8 % )  (3)  

TABLE 1-B - TOTAL PLAINTIFF W I N S  

. LDRC DATA 

28/110 (25%) 

FRANKLIN DATA 

T r i a l  - 20/101 (20%) 
A p p e l l a t e  - 21/94 ( 2 2 % )  

(1) Note t h a t  LDRC overal l  d a t a  i n c l u d e s  t h e  l a t e s t  d i s p o s i t i o n  
of t h e  summary judgment motions s t u d i e d ,  e i t h e r  a t  t h e  t r i a l  
o r  a t  t h e  a p p e l l a t e  l eve l .  N o t e  t h a t  i n  those  cases where 
summary judgment w a s  g r a n t e d  a s  t o  t h e  media de fendan t s  b u t  
den ied  a s  t o  non-media de fendan t s ,  o r  where g r a n t e d  as t o  pub- 
l i s h e r  b u t  denied as t o  a u t h o r ,  t h e  case i s  cons ide red  a de- 
f e n d a n t  win. On t h e  o t h e r  hand, where the summary judgment 
motion w a s  g r a n t e d  as t o  some media de fendan t s  b u t  n o t  t h e  
p u b l i s h e r ,  or as t o  some b u t  n o t  a l l  i s s u e s ,  t h e s e  cases w e r e  
cons ide red  p l a i n t i f f ' s  wins.  Such c h a r a c t e r i z a t i o n s ,  one way 
o r  t h e  o t h e r ,  a f f e c t e d  o n l y  a s m a l l  number of cases and t ended  
to ba lance  each  o t h e r  o f f .  They do not ,  it is b e l i e v e d ,  
affect  t h e  v a l i d i t y  of t h e  o v e r a l l  f i g u r e s  p re sen ted .  

(21 (See f o o t n o t e  1, T a b l e  2 ,  i n f r a )  

( 3 )  Note t h a t  this F r a n k l i n  d a t a  i n c l u d e s  o n l y  cases  t aken  through 
appea l .  

-10- 
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DEFENDANT'S 
SUMMARY JUDGMENT 
MOTION 

(2 )  Gran ted  

4 2  /5 3 ' ( 7 9 % )  

TABLE 2 

LDRC DATA 
TRIAL COURT 

FOR SUMMARY JUDGMENT 
DISPOSITION OF MOTIONS (1) 

DEFENDANT'S 
SUMMARY JUDGMENT 
MOTION 

Denied 
-11/53 ( 2 1 % )  

Inc ludes  only  t h o s e  53 LDRC motions which w e r e  n o t  appea led  
o r  i n  which appeals, i f  tAken, have n o t  been decided.  See 
Tables 3-A and 3-B f o r  d i s p o s i t i o n  of t h e  5 7  LDRC motions 
t h a t  have been dec ided  on appea l .  Note t h a t  no e x a c t l y  com- 
p a r a b l e  d a t a  t o  t h i s  t ab le  is provided  by F r a n k l i n .  However, 
F r a n k l i n  d a t a  does reveal t h a t  defendants  "succeeded" p r i o r  
t o  t r i a l  i n  80% ( E l / l O l  of t h e  cases s t u d i e d )  a t  t h e  t r i a l  
court level.  T h i s  f igure  a p p a r e n t l y  i n c l u d e s  b o t h  "success- 
f u l "  motions f o r  summary judgment as w e l l  as "successful" 
motions t o  d i smis s .  The LDRC d a t a ,  excep t  i n  one i n s t a n c e  
(see note ( 2 )  below), does n o t  i n c l u d e  d e f e n d a n t ' s  motions t o  
d i s m i s s ,  either granted o r  denied.  

The t o t a l  number of "grants"  i n c l u d e s  one case i n v o l v i n g  a 
p l a i n t i f f ' s  motion for  summary judgment, i n  which t h e  p l a i n -  
t i f f ' s  motion w a s  den ied  and d e f e n d a n t ' s  cross-motion t o  

- 

d i s m i s s  was g r a n t e d .  Hente l  v. Knopf & Gross,  8 Med.L.Rptr. 
1908 (N.Y.Sup.1982). 
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TABLE 3-A 

APPELLATE DISPOSITION O F  T R I k  COURT RULINGS ON DEPENDANT'S MOTIONS FOR SUMMARY JUDGMENT* 

Ruling by Trial Court on Summary Judgmerrt Motion 

LDRC DATA FRANKLIN DATA 

OF 15 SUMMARY OF 45 SUMMARY OF 12 SUMMARY OF 79 SUMMARY 
JUDGMENT MOTIONS JUDGMENT MOTIONS JUDGMENT MOTIONS JUDGMENT MOTIONS 

APPELLATE GRANTED BY DENIED BY APPELLATE GRANTED BY DENIED BY 
DISPOSITION TRIAL COURT TRIAL COURT DISPOSITION TRIAL COURT TRIAL COURT 

Affirmed 36 8 Affirmed 63 5 

Reversed and remanded 8 

Reversed and dismissed 1 

0 

4 

Reversed and remanded 16 

Reversed and dismissed 0 

I 

9 

* Includes only those LDRC cases (57/110) in which appellate rulings have been issued regarding grant or denial of a 
defendant's motion for summary judgment. 

-12- 
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TABLE 3-B 

OVERALL RESULTS O F  APPELLATE REVIEW 
OF SUMMARY JUDGMENT MOTIONS (1) 

LDRC DATA 

Defendant ' s  motion p r e v a i l s  a f t e r  a p p e a l  ( 2 ) -  - - - 40/57 ( 7 0 %  

Defendant ' s  motion r e j e c t e d  a f t e r  a p p e a l  ( 2 ) -  - - - 17/57 (30% 

. FRANKLIN DATA 

Defendant 's  motion p r e v a i l s  a f t e r  a p p e a l  ( 2 ) -  - - - 73/94 ( 7 8 % )  

Defendant ' s  motion r e j e c t e d  a f t e r  a p p e a l  ( 2 ) -  - - - 21/94 ( 2 2 % )  

(1) Inc ludes  o n l y  t h o s e  LDRC cases (57/110) i n  which a p p e l l a t e  
r u l i n g s  have been i s s u e d  r e g a r d i n g  g r a n t  o r  d e n i a l  of a 
d e f e n d a n t ' s  motion f o r  summary judgment. I n  effect ,  t h i s  
d a t a  r e p r e s e n t s  f i n a l  d i s p o s i t i o n  of motions t h a t  have been 
appea led  u n l e s s  subject to f u r t h e r  appea l s .  

( 2 )  Defendant " p r e v a i l s "  on a p p e a l  i n  a l l  cases where t r i a l  
c o u r t  grants  are a f f i r m e d  o r  t r i a l  c o u r t  d e n i a l s  are reversed .  
Defendant 's  motion is "rejected" where t r i a l  c o u r t  d e n i a l s  
are a f f i r m e d  or  t r i a l  c o u r t  g r a n t s  are reversed .  

-13- 
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TABLE 4 
- -  

LDRC DATA 
ISSUES FOUND DISPOSITIVE ON MOTIONS 

FOR SUMMARY JUDGMENT 

DEFENDANT' S MOTION 
ISSUES PREVAILS 

1. 
2 .  
3 .  

4 .  
5. 
6. 
7. 
8. 

9. 
10. 
11. 
12. 

1 3 .  

( 2 )  Actual Malice 
Opinion 
Privacy 

Negligence 

Group L i b e l  
S u b s t a n t i a l  Tru th  
S t a t u t e  of L imi t a t ions  
Gross I r r e s p o n s i b i l i t y  

Truth 
( 3 )  F i c t i o n  

Absolute P r iv i l ege  
Determination of Pub l i c  

F igure  S t a t u s  

Common Law Malice 

55 ( 8 3 % ) ( l )  

11 ( 7 9 % )  

3 (75%) 
2 (-33%) 
2 (100%) 
2 (100%) 
1 (100%) 
2 (50%) 

0 ( 0 % )  

1 (100%) 

0 (0%) 
1 (100%) 

82 

2 (67%) 

(4) 

- 

! 

DEFENDANT'S 
MOTION 
REJECTED 

11 (17%) 
3 (21%) 
1 ( 2 5 % )  
4 (67%) 

0 (0%) 
0 (0%) 
0 (0%) 
2 ( 5 0 % )  

1 ( 3 3 % )  
1 ( 1 0 0 % )  

0 (0%) 

- 
(1) These percentages are computed a s  between defendant w i n s  and 

defendant losses on each p a r t i c u l a r l y  d i s p o s i t i v e  i ssue .  For 
example, a c t u a l  malice was considered t h e  d i spos i t i ve  i s s u e  i n  6 6  
of t h e  cases s tud ied .  I n  55/66 or 83% of these  a c t u a l  malice 
cases ,  de fendan t ' s  motion p reva i l ed .  

( 2 )  Inc ludes  c o n s t i t u t i o n a l  "ac tua l  malice" as w e l l  a s  common law a c t u a l  
malice i n  cases involv ing  defeasance of a common l a w  p r i v i l e g e  such 
as f a i r  comment o r  f a i r  r epor t .  

( 3 )  This i s  P r ing  v. Penthouse, 7 Med. L. R p t r .  1101 (D.C. Wyo. 1981). 

( 4 )  Refers  t o  four  cases i n  which a motion f o r  p a r t i a l  summary judgment 
w a s  made s o l e l y  for  t h e  purpose of determining whether t h e  p l a i n t i f f  
was t o  be considered a pub l i c  f i g u r e .  Another matter on which 
p a r t i a l  summary judgment i s  a t  t i m e s  sought i s  t h e  a v a i l a b i l i t y  of 
pun i t ive  damages, bu t  as t o  t h a t  matter t h e  d i s p o s i t i v e  i s s u e  i s  gen- 
e r a l l y  a c t u a l  malice. P a r t i a l  motions regarding pun i t ive  damages a r e  
noted on t h e  Summaq Judgment Case L i s t  under "o the r  mat te rs . "  

-14 -  
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TABLE 5-A 

LDRC DATA 

RESULTS O F  SUMMARY JUDGMENT MOTIONS 
INVOLVING PUBLIC OFFICIAL/FIGURE PLAINTIFFS 

DEFENDANT'S MOTION FOR DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT PREVAILS SUMMARY JUDGMENT REJECTED 

G r a n t e d  - - - - - - - - - - Denied - - - - - - - - - 
A f f i r m e d  G r a n t -  - - - - - - 1 8  A f f i r m e d  D e n i a l -  - - - - 
R e v e r s e d  D e n i a l  - - - - - - 1 R e v e r s e d  G r a n t  - - - - - 4 

26 (l) ( 2 )  

( 2 )  

P l a i n t i f f ' s  Motion D e n i e d  - - 1 
46- C7.4%). .- 

TOTAL CASES:  62/110 

TABLE 5-B 

LDRC DATA 
. 

~ 

RESULTS O F  SUMMARY JUDGMENT MOTIONS 
INVOLVING NON-PUBLIC F I G U R E / O F F I C I A L  P L A I N T I F F S  

- .  

16 ( 2 6 % )  . 

DEFENDANT'S MOTION P R E V A I L S  DEFENDANT'S MOTION REJECTED 

G r a n t e d  - - - - - - - - -17 6 Denied - - - - - - - - - - 
A f f i r m e d  grant- - - - - -16 A f f i r m e d  d e n i a l -  - - - - - 2 

R e v e r s e d  g r a n t  - - - - - - 4 - 3 R e v e r s e d  d e n i a l  - - - - - - 
36 (75%) 12 (25%) 

TOTAL CASES 48/110 

(1) Inc ludes  3 Michigan cases and one New Mexico case w h i c h  d i d  n o t  
involve publ ic  f i g u r e  p l a i n t i f f s  b u t  i n  which t h e  issue of common 
l a w  a c t u a l  malice w a s  d i spos i t i ve  and w a s  def ined  by t h e  cour t s  i n  
terms of t h e  c o n s t i t u t i o n a l  a c t u a l  malice standard. 

( 2 )  These  t w o  categories i n c l u d e  4 cases w h e r e  p a r t i a l  summary judgment 
motions were f i l e d  t o  resolve t h e  publ ic  f i g u r e  s t a t u s  of p l a i n -  
t i f f ;  ac tua l  malice s t anda rd  no t  employed. A f i f t h  case w h e r e  
s t a t u s  of publ ic  f igure  w a s  denied b u t  other  issues were then 
resolved based on p r i v a t e  f i g u r e  s tandards  i s  i n c l u d e d  i n  Table  
5-B.  

-15- 
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TABLE 6 

LDRC DATA 
COMPARISON OF RESULTS OF 

SUMMARY JUDGMENT MOTIONS IN FEDERAL vs. STATE CASES 

i 

DEFENDANT'S 
MOTION PREVAILS 

Federal - 33 cases total 
DEFENDANT ' S 
MOTION REJECTED 

26/32 (81%) (') 7/32 (19%) 

State - 77'cases total 

DEFENDANT ' S 
MOTION PREVAILS 

DEFENDANT'S 
MOTION REJECTED 

56/77 ( 7 3 % )  21/77 (27%)  

(1) It is interesting to note that Hutchinson v. Proxmire is cited 
significantly more frequently bv federal courts (10/33 -- 3 O.%) . ,  ~, 
th& by state courts (s/77 -- 12%). 
this table defendant's summary judgment motions still prevail 
somewhat more frequently in federal than in state court. 

Despite this, as noted in 

-16- 
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NAME OF CASE 
(and C i t a t i o n )  

Adams V. Maas, 7 Med.L. 
Rptr.  l l 8 6 E -  .D.Tex. 1981) 

Alfe  o v CBS, 7 Med.L. 
-*."ass. 1981) 

A l i  V. Dai ly  N e w s  Pub- 
l i s h i n q  - Co.  ,BMed.L.Rptr. 
1844(D.V.I.1982) 

R U L I N G  ON 
DEFENDANT' s 
MOTION FOR 
SUMMARY 
J U D G M E N T  

Granted  

Granted  

Granted  

Granted  

B a r b a r i t a  V. Gannet t ,  8 
Med.L.Rptr.lOSD( N.  Y. Sup. 
Putnam Co.1981) 

Granted -- 

Granted -- 

Bellamy v. Arno P r e s s  
I n c . ,  8Med.L.Rptr.l42$, 
(E.D.N.C.1982) 

Biermann v. P u l i t z e r  Pub- 

Granted 

Aff i rmed g r a n t  

SUMMARY JUDGMENT 
CASE L I S T  

HUTCHINSON 
V.  

PROXMIRE, 
4 4 r  U.S .  . ~ . ~ .  

DISPOSITIVE 111,120n.9 
ISSUE/DEFENSE (1979)  

A c t u a l  malice Not c i t e d  
( P u b l i c  f i g u r e )  

Opinion Not c i t e d  

Ac tua l  ma l i ce  C i t e d  b u t  
( P u b l i c  f i g u r e ) d i s t i n g u i s h e d .  

Ac tua l  malice N o t  c i t e d  

Not c i t e d  

Ac tua l  ma l i ce  Not c i t e d  

Ac tua l  ma l i ce  Not c i t e d  
( P u b l i c  Of f i -  

c i a l )  

Ac tua l  malice N o t  c i t e d  

-17-  

LDRC B u l l e t i n  No, 4 
( P a r t  2 )  

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 
EMPLOYED OTHER MATTERS - STATUS 

Neutral  S u f f i c i e n t  d i scove rv  
under Herbe r t :  no"c iea r  
and convinclng" ev idence  

Not clear -- 

N e u t r a l  S u f f i c i e n t  d i scovery  

Neu t ra l .  F a i r  r e p o r t r s u b s t a n t i a l  
t r u t h j n e u t r a l  r e p o r t a g e ?  
s t a t u t e  of 1 imi t a t ions : "no  
proof  e x i s t s "  o f  a c t u a l  mal ice .  

N e u t r a l  S u f f i c i e n t  d i scovery1  
op in ion :  no "convincing 
ev idence  p resen ted"  

Not clear S u f f i c i e n t  d i scoveryr  Appeal 
f a i r  r e p o r t  

N o t  clear: S u f f i c i e n t  d i s c o v e r v :  
not n e u t -  f a i l u r e  to  o f f e r  "convincing 
r a l  p roo f"  

N e u t r a l  S u f f i c i e n t  d i scovery :  
f a i r  r e p o r t  
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NAME OF CASE 
(and C i t a t i o n )  

RULING ON 

SUMMARY JUDGMENT 
CASE LIST 

HUTCHINSON .. 
Y .  . -- - _. . 

DEFENDANT'S PROXMIRE 

SUMMARY BASIS FOR DISPOSITIVE l l l . lZOn .9  
JUDGMENT DENIAL ISSUE/DEFENSE (1979) 

MOTION FOR a-n-in? 

e f a i g  v.  F l e l d  Communlca- Granted  
GI, No.14461 Pa.C.P. 
P l i l  l a d e l u h l a  Co. ,  f l l e d  

.- Actua l  malice Not c i t e d  
( P u b l i c  O f f i -  

c i a l )  
2/23/81)' 

o p i n i o n  N o t  c i t e d  Brown v. N a t ' l  Disti l lers Aff i rmed grant :  -- 
6 Chemical Corp.,No.Bl-fl34 
( 9 t h  C i r . , f i l e d  4/30/82) 

Brown v. Sisson,No.79 1-Granted f o r  Genuine Ac tua l  mal- N o t  c i t e d  
E 2 9 C Z  (Mich.Cir.Ct. Broadcas t e r  i s s u e s  of ice p t a n d -  
Allegan C o . , f i l e d  5/26/81) 2-Denied t o  material  f a c t  a r d  01 defeas-  

ance  o 
nod-megip . l a w  p r f v Y i ~ ~ r  

Bufa l ino  V. Assoc ia ted  Granted 
Press ,  8 Med.L.Rptr.1952 
(S.D.N . Y . , 1 9  82 ) 

Actua l  m a l i c e  Not c i t e d  
( P u b l i c  O f f i -  

-- 
c i a l )  

Bukky v. P a i n e s v i l l e  T e l e -  R e i n s t a t e d  -- 
e . 6 8  Ohio St.Zd 45,328 
N.E.2d 4 0 5 , 7  Med.L.Rptr. c o u r t  
2309 ( O h i o  1981) 

B u r n s  v. The Times Argus, Affirmed g r a n t  -- 
430 A.2d 713.7Med.L.Rptr. 
1 2 1 2  IVt.1981) 

B y e r s  v .  Sou theas t e rn  Aff i rmed g r a n t  -- 
iewspaper  Corp.,  8Med.L.Rptr. 
159 7 (Ga . C t  . App . . 19 8 2 )  

g r a n t  o f  t r i a l  
Ac tua l  malice c i t e d  i n  
( P u b l i c  O f f i -  d i s s e n t i n g  

c i a11  o p i n i o n  

LDRC B u l l e t i n  N o .  4 
( P a r t  2)  

SUHMARY 
JUDGMENT 
STANDARD DISCOVERY OR 
EMPLOYED OTHER MATTERS 

CASE 
STATUS 

Non- n e u t r a l  ,!laintiff S u f f i c i e n t  "cannot  d i scove ry ;  grove ac- 

u a l  ma1ice";also no clear 
and convin  i n g  evidence '  of 
a c t u a l  malPce 

Not clear -- 

N e u t r a l  F a i r  r e p o r t ;  s , p e c i a l  NO a p p e a l  
o f  g r a n t  damages i s s u e t  

proceed  t o  t r i a l  

Neutral  S u f f i c i e n t  d i scove ry ;  
f a i r  r ep0r t ; "devo id"  Of evi- 
dence-of  ac tua l  malice much 
less convinc ing  c lar i tv"  

Neutral  N o  "convinc in  c l a r i t  '; 
d i s s e n t i n g  opqnion cifes in- 
s u f f i c i e n c v  of ev idence  under  
H e r b e r t  

Ac tua l  malice Not c i t e d  N o t  c l e a r ;  N o  ev idence  o f  a c t u a l  malice much 
( P u b l i c  O f f i -  may be  less "clear and convinc ing  

Ac tua l  malice Not c i t e d  Neutral  
( P u b l i c  f i g u r e )  

non-neu t r a l  c l a r i t y "  c i a l )  

-18- 
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NAME: OF CASE 
(and C i t a t i o n )  

R U L I K G  ON 
DEFl?NDANT'S 
NOTION FOR 

SUMMARY JUDGMENT 
CASE LIST 

HUTCIiINSON 
V.  

PROXMIRE,  
443 U . S .  

SUNXARY BASIS FOR DISPOSITIVE 111,120n.9 
JUDGMENT DENIAL ISSUE/DEFENSE (19 79) 

Community .Medical S e r v i c e s  Aff i rmed g r a n t  -- A c t u a l  malice N o t  c i t e d  
V .  Loca l  2665,292 Pa.Super.  (Non-media 
238,437 A.2d 23  (1981 a c t i o n )  

Curran V. P h i l a d e l p h i a  Aff i rmed g r a n t  Where v a c a t e d ,  A c t u a l  S i t e d  
News a ers,7Me .L.Rptr.2513 i n  p a r t ( c a s e  1) g e n u i n e  i s s u e  m a l i c e  
&.198?)rev*g i n  a n d  v a c a t e d  i n  ( P u b l i c  
pert, 4Med.L.Rptr. 2201 p a r t ( c a s e  2)  o f f i c i a l )  

( 2  c o n s o l i d a -  
t e d  cases) 

C u r t i s  v. Southwes tern  Aff i rmed g r a n t  -- A c t u a l  m a l i c e  Not c i t e d  
Newspaper Corp.,No.81-1322 I P u b l i c  O f f i -  
( S t h c i r .  . f i l e d  5/12/82) 

Dawson V. Wright,BMed.L. 
Rptr .2001 (Mich.Cir.Oak 
Cb.19E2) 

Delan V .  CBS,Inc., 7 Med. 
L.RDtr.2453 (N.Y.SUD.Ct. 

Denny V. Mertz.8 Med.L. 
Rptr.1369 ( W  i sc .1982)  

Granted  

c i a l )  

A c t u a l  malice Not c i t e d  
( P u b l i c  I n t -  

erest) 

D e n i e d l c r o s s -  U n p r i v i l e g e d  P r i v a c y  N o t  c i t e d  
motion 1 i n v a s i o n  - 

l a c k  o f  con- 
s e n t  

Reversed Genuine is- Negl igence  N o t  c i t e d  
g r a n t  s u e s  as t o  

n e g l i g e n c e .  
P l a i n t i f f  n o t  
a p u b l i c  f i g u r e  

-19- 

SUMMARY 
JUDGMENT 
STANDARD 
EMPLOYED 

N e u t r a l  

N e u t r a l  

N e u t r a l  

N e u t r a l  

N e u t r a l  

LDRC B u l l e t i n  N o .  4 
( P a r t  2 )  

DISCOVERY OR 
OTHER MATTERS 

CASE 
STATUS 

convinc ing .ev idence"  of  a c t u a l  
mal ice  

Discovery i n t o  " E t a t e  of  
mind' p e r  H e r b e r t  n o t  ap- 
p l i c a b l e ;  p l a i n t i f f  f a i l e d  
t o  observe  p r o p e r  proced- 
u r e s  for e x t e n s i o n .  T e s t i -  
monial  a f f i d a v i t s  of  moving 
p a r t y  i n s u f f i c i e n t  b a s i s  
f o r  e n t r y  o f  summary judg- 
ment. 

"No e v i d  nce t h a t  . Pending on 
would raPse a f a c t u a l  motion for 
d i s  u t e "  r e g a r d i n g  ac- rehearing 
tuaP m a l i c e  
Actua l  m a l i c e  a e n e r a l l v  No aooea l  -~~ 
t r e a t e d  a s  pr? q u e s t + ;  
b u t M n o  "evi  ence  pr i n f e r e n c e "  
o f  m a l i c e  e s t a b l i s h e d  

P l a i n t i f f ' s  motion f o r  Appeal 
summary judgment pending 
g r a n t e d  on p r i v a c y ;  ADp.Div.2nd 
d e n i e d  on f a l s e  i m -  Dept. 
p r i sonment  c l a i m  

Non-media d e f e n d a n t  Remanded 
s t r i c t l y  l i a b l e .  f o r  t r i a l  
Defendant o r i v a t e  f i g -  
u r e  under  w. 
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LDRC B u l l e t i n  No. 4 
( P a r t  2 )  SUMMARY JUDGMENT 

CASE LIST 

HUTCHINSON 
v.  RULING ON 

DEFENDANT'S 
MOTION FOR 
SUMMARY BASIS FOR 

- .  
PROXMIRE 
x-nTi? 

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 
EMPLOYED OTHER MATTERS STATUS 

N e u t r a l  R e t r a c t i o n  a l o n e  n o t  Remanded 
s u f f i c i e n t  t o  show l a c k  

' of a c t u a l  malice 

Neutral  , I n s u f f i c i e n c y  of p l a i n -  G r a n t  not  
t i f f ' s  ev idence  i n  appea led ;  
f a l s e  l i g h t  and defam- Den ia l  to 
a t ion  claims a u t h o r  up- 

he ld .  

N e u t r a l  Gov't body may n o t  sue No appea l  
f o r  l i b e l  

NAME OF CASE DISPOSITIVE 111,120n.9 
ISSUE/DEFENSE (1979) (and C i t a t i o n )  JUDGMENT DENIAL 

A c t u a l  ma l i ce  Not c i t e d  
( P u b l i c  f i g -  

DiLorenzo v. N e w  York NewsL Reversed Genuine 
T n c . ,  7 Med.L.Rptr.1452 grant  issues o f  
(N.Y.2d Dept.19811 f a c t  ~ u r e )  

Negl igence - Not c i t e d  
F a l s e  l i g h t  

- Dreuhech v. Doubleday, 218 Granted  for Genuine 
F.Supp.1285.7Med.L.RDtr. DUblIsherr de- issues Of 
2105-iD.D.C; 1981) n i e d  t o  a u t h o r  f ac t  

Group l i b e l  n o t  c i t e d  Edgartawn P o l i c e  P a t r o l -  Granted  -- 
men's Ass 'n  V. Johnson, 
5 2 2  F.Su00.1149. 7 Med.L. 

.& ~ 

Rptr .  2166 (D.C.Mdss.19Bl) 

S u b s t a n t i a l  Not cited 
t r u t h  

N e u t r a l  Gross i r respons ib i l i ty  
s t a n d a r d  

F a i r l e y  v. P e e k s k i l l  S t a r  Reversed -- 
8 Med.L.Rptr.1427 d e n i a l  

S u b s t a n t i a l  ' Not c i t e d  
t r u t h  

N e u t r a l  Determina t ion  o f  sub- Case c l o s e d  
a t a n t i a l  t r u t h  is 
matter for t h e  c o u r t  

Fendler  V. Phoenix N e w s -  Aff i rmed g r a n t  -- 
7 Med.L. Rptr.2569 ( A r i z . C t .  
papers , Inc. .636 P.2d 125 7. 

App.1981)- 

Ac tua l  malice N o t  c i t e d  
( P u b l i c  O f f i -  

c i a l )  

N e u t r a l  A p p e l l a t e  Cour t  canno t  
expand c o n s i d e r a t i o n  o f  

Ferguson V. Dayton News-  Aff i rmed grant  -- 
a e r a .  7Med.L. Rptr .  2502 F Ohia Ct.App.1981) ,e, 

7Med.L. Rpt r .  1396 (Ohio C.P.) 
f a c t s  n o t  i n  r e c o r d ;  n 
ev idence  0; ac tua l  mallce 
much less clear and con- 
v inc ing"  ev idence  

-20- 
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LDRC B u l l e t i n  No. 4 
SUMMARY JUDGMENT ( P a r t  2 )  

CASE LIST 

HUTCHINSON 
v.  RULING ON 

MOTION FOR 
SUMMARY 

DEFENDANT'S 
. 

P ROXMI RE SUMMARY h JUDGMENT 
NAME OF CASE BASIS FOR 

DENIAL 
DISPOSITIVE 
ISGUE/DEFENSE 

111,120n.9 STANDARD DISCOVERY OR CASE 
(1979) EMPLOYED OTHER MATTERS STATUS 

C i t e d  b u t  N e u t r a l  Discovery i n t o  " s t a t e  Scheduled 
d i s  t i n q u i s h e d  of mind" of defendant  f o r  a r m -  

(and C i t a t i o n )  JUDGMENT 

R e i n s t a t e d  
g r a n t  

Ac tua l  malice 
( P u b l i c  Fig- 

-- F i t z g e r a l d  v. Penthouse,  
525 F . S u ~ ~ . 5 8 5 . 7  Hed.L. 
Rotr.238jiD.C.Md.19811. on u r e l  complete 'no " in fe rence"  ment. 4<h 

f a c t u a i  ma ice much 
Pess proof  wi th  "con- 
v i n c i n g  c l a r i t y "  

. .  .~ 
remand from 6 Med.L.Rptr. 
2 4 47 ( 4  t h C T  r .1981)  ( r v s  g 
Drior a r a n t )  

Ci r .on  2nd 
appea l  

~. 
Fleu ry  v. Harper 6 Row, 7 
Ned. L. Rpt r .  I795 (S. D. Cal .  
19811 

Granted  S t a t u t e  o f  
l i m i t a t i o n s  

N o t  c i t e d  

Not c i t e d  

N e u t r a l  ADoeal -- 
pending 
9 t h  C i r .  

Reversed 
g r a n t  and 
remanded 

Genuine i s s u e  
o f  material 
f a c t  

 actual^ ma l i ce  
( P u b l i c  Fig-  

u r e  ) 

Disfav-  "state of mind" i s s u e  
o red  i n a p p r o p r i a t e  f o r  

summary judgment d i s -  
p o s i t i o n  

Not c l e a r  E d i t o r  and pub l i sh -  
ers' motions g r a n t e d  

Fu l ton  v. A d v e r t i s e r ,  388 
So. Zd 533, 7 Med.L.Rptr. 
1351(Ala.Sup.Ct. 1980) 

Denied Genuine 
i s s u e  of 
f a c t  

Negl igence N o t  c i t e d  

N o t  c i t e d  

Appeal 
planned 

Gaeta  V. New York N e w s ,  

C t . ,  f i l e d  6/1/82) 
- I n c . ,  No.10180/78LN.Y.SUp. 

Granted  on Genuine 
p roduc t  d i s -  i s sue  of 

Negl igence N e u t r a l  Motion g r a n t e d  as t o  
p u n i t i v e  damages 

General  Products  Co. V. 
Meredi th  Corp.,526 F.Supp. 
546.  7 Med.L.RDtr.2257 paragementi  f a c t  

den ied  on gen- 
e ra l  l i a b i l i t y  

(E.D.Va.1981) ' 

Affirmed g r a n t  -- Privacy/news- 
wor th iness  

Not c i t e d  G i l b e r t  V. Medical Econo- 
m i c s  Co. ,  7 Med.L.Rptr.2372 
(1'0th Cir .1981)  

Neut ra  F a l s e  l i g h t  theory  can- 
n o t  be  added a t  appel -  
l a t e  s t a g e  
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NAME OF CASE 
(and Citation) 

Gray v. Udevitz,656 F. 2d 
5 8 8 ,  7Med.L.Rptr.1872 
(10th Cir.1981) 

griffith v. Rancocas 
Val ley Ilo;p!t?l, 8Med.L. 
Rptr.1760 N J Super.19821 

LDRC Bulletin No. 4 
(Part 2) 

R U L I N G  ON 
DEFENDANT'S 
NOTION FOR 
SUMKARY BASIS FOR 
JUDGMENT DENIAL 

Grant affirmed ' - -  

1-Granted Genuine 

2-Denied to fact 
for media issues of 

non-media 

SUMMARY JUDGMENT 
CASE LIST 

HUTCHINSON 
V. 

PROXMIRE SUMMARY e JUDGMENT 
DISPOSITIVE 111,120n.9 STANDARD DISCOVERY OR CASE 
ISSUE/DEFENSE (1979) EMPLOYED OTHER MATTERS STATUS 

Actual malice Not cited Neutral Trial judge did not abuse 
(Public offi- discretion by refusing to 

cial) permit plaintiff add'l 
time for response $'dj%X%3h"'o 

Privacy/news- Not cited Not clear 
worthiness 

Cuccione v. Bergen Even- Denied Genuine Actual malice Cited Neutral 
Record No. 79 Civ. 5420 issues of (Public fig- 

%M-Ei.Y., filed 1/19/82) fact ure 1 

l larris v. Tomczak, No. 
E v i l  S-80-206 LKK(E.D. 
Gal., filed 6/12/82) 

liaynes v. McConnell, NO. 
81-CA-996-MR(Ky.Ct.App. I 

filed 5/25/82) 

llentel v. Knopf 6 Gross, 
8 Med.L.Rptr. 1908(N.Y. 
sup., 1982) 

Hines v. Florida Publish- 
ing Co;, 8Med.L.Rptr.1592 
(Fla.Cir.Ct. 1982) 

Denied Genuine Public figure Cited Neutral Partial summary judgment 
issues of motion regarding public 
fact figure status of plaintiff 

Affirmed grant -- Opinion Not cited Neutral 

Plaintiff's Did not sus- Actual malice Not cited Neutral Fair reporti opinion 
defendant's motion motion denied tain burden (Public offi- 

of proof und- cia11 to dismiss granted 
er Herbert V. 
Lando - 

Granted -- Actual malice Cited Neutral Sufficient discovery under 
H rb rt; no "glear and on 
malice 

(Public offi- &&ng proof of actuaE - cial) 

-22- 
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RULING ON 

NAME OF CASE 
(and C i t a t i o n )  JUDGMENT 

llogan V .  The Hera ld  Com- Aff i rmed 
pany, 8 Med.L.Rptr.1137 d e n i a l  
(N.Y.App.Div.1982) 

Janov v. Ziff-Davis  Pub- Granted 

(Cal .Super .Ct .  Los Angeles 
Co., f i l e d  10/9/81) 

l i s h i n g  Co., No. C 18585 8 

Jenof f  V. Hea r s t  Corp.,  Aff i rmed 
6 4 4  F.2d 1004, 7 Med.L. g r a n t  i n  p a r t  no t  p u b l i c  
Rp t r . l 081(4 th  Cir .1981)  and d e n i a l  i n  f i g u r e  

p a r t  

BASIS FOR 
DENIAL 

Genuine 
i s s u e s  o f  
f a c t  

-- 

P l a i n t i f f  

J.ones v. Himstead, 7 Med.L. Denied 
RDtr.2433 (MaYS.SllDer.Ct. 

Genuine 
issues o f  

1'981) f a c t  

t'urkowski v. Crawley, 637 Affirmed g r a n t  
P.2d 56, 7 Med.L.Rptr.2113 
(Okla.1981) 

Kewick  v. Orange Count R e i n s t a t e d  Genuine 
P u b l i c a t i o n s ,  7 Med.L.Rztr. d e n i a l  

2 ( N .  Y .  C t .  App. 1981)  , 
rev'g. 5 Med.L.Rptr.2502 

i s s u e s  of 
f a c t  

Ko t l iko f f  V .  The Community R e i n s t a t e d  -- 
N e w s ,  8 Med.L.Rptr.1549 g r a n t  
(N.J. 1982) 

SUMMARY JUDGMENT 
CASE LIST 

HUTCHINSON 
V.  

PROXMIRE 
TKriTx? 

~ 

DISPOSITIVE 111,120n.9 
ISSUE/DEFENSE (1979) 

Gross irres- N o t  c i t e d  
p o n s i b l l i t y  

Opinion Not c i t e d  

P u b l i c  f i g u r e  Not c i t e d  
de t e rmina t ion  

P u b l i c  o f f i c -  Not c i t e d  
i a l  s t a t u s  

Ac tua l  malice Not c i t e d  
( P u b l i c  o f f i -  

c i a l )  

Ac tua l  ma l i ce  N o t  c i t e d  
( P u b l i c  o f f i -  

c i a l )  

Opinion Not c i t e d  

-23- 

LDRC B u l l e t i n  No. 4 
( P a r t  2 )  

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 
EMPLOYED OTHER MATTERS STATUS - 
Neutra l  

N e u t r a l  

N e u t r a l  

N e u t r a l  

N e u t r a l  

P u n i t i v e  damages c l a im 
d ismissed  

No appea l ;  
c a s e  c losed  

$50 ,000  jury 
v e r d i c t  up- 
he ld  

" S t a t e  of mind" e v i -  
dence b e t t e r  t r i e d  by 
j u r y  

S u f f i c i e n t  e r t s r e c o r d  d i s c p e r  bgr En under of 
b i a s ) :  napria! demon- 
s t r a t i n g  t a t  
e n t e r t a i n e d  s e r i o u s  d o u b E  Z F T o  

Not clear R e t r a c t i o n  n o t  s u f f i -  t r u t h  

e f en  a n t  i n  f a c t  

c i e n t  t o  show l ack  of 
a c t u a l  ma l i ce  

N o t  c l e a r  
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LDRC Bulletin No. 4 
(Part 2 )  SUMMARY JUDGMENT 

CASE LIST 

HUTCHINSON 
V. 

PROXMIRE 
n3Te 
111,120n.9 
(1979) 

Not cited 

RULING ON 
DEFENDANT'S 
MOTION FOR 
SUMMARY BASIS FOR 
JUDGMENT DENSAL 

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 

STATUS 
. DISPOSITIVE 
ISSUE/DEFENSE 

NAME OF CASE 
(and Citation) EMPLOYED OTHER MATTERS 

Kuhn v. Tribune-Republican 

315,7Med.L.Rptr.2137(Colo. 
1981) ,Tev'q 4Med.L.Rptr. 
2439 

p 
Oenial rein- Genuine 
stated by Sup- issues of 
reme Court fact 

Actual malice 
(Public offi- 

cial) 

Neutral Jury verdict reinstated Denial had 
$69,000.00 previously 

been re- 
versed by 
court of 
Appeals 

Not clear Opinion Not cited Kutz v. Independent Pub- 
Tishing CO., 8Med.L.Rptr. 
11 2 5 (N. Hex. Ct . App. 19 8 1) 

Reversed grant. Genuine 
issue of 
fact 

Lampkin-Asam V. Miami 
Dail News.7Med.L.Rptr. _Yy_ 2487 Fla Dist.Ct.ADD.1981), 

Affirmed grant -- Actual malice 
(Public fig- 

ure ) 

Not cited Ne u t ra 1 

Neutral 

Neutral 

Neutral 

Neutral 

No "clear and con- Appeal 
vincing evidence" of pending 
actual malice 

aff'g 6Med.L.Rptr.~009,2086 
Lane v. Arkansas Valley Granted ' -- 
Publishing Co., 7 Med.L. 
Rptr.2131 IColo.Dist.Ct.19Bl) 

Actual malice 
(Public fig- 

ure) 

Actual malice 
(Public figure) 

Not cited Failed to meet "clear 
and convincing" standard 

Lane v. N.Y.Times, 8 Med. Granted 
L. Rptr. 1623 (W.D.Tenn. 1982) 

-- Totally insufficient alle a- 
tions much less clear anx 
convincing proof" of actual malice 
Sufficient discovery 
for 'state of mind' 
de termination 

Not cited 

Lins v. Evening News Assoc- Granted -- 
lation, No. 77-709-268C2 
(Mich;Cir.Ct.Wayne CO., 
filed 7/13/81) 

Actual malice Not cited 
(Public int- 

erest) 

McCusker v .  Valley News, Affirmed Genuine 
428 A.2d 93,7Med.L.Rptr. denial issues of 

Public offic- Cited and 
ial status followed 

1 3 4 3 ( N .  ti.Sup.Ct. 19Slj , fact 

-24- 
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RULING ON 
DEFENDANT'S 

I'IN.:E OF CASE 
(and Citation) 

MOTION FOR 
SUMMARY BASIS FOR 
JUDGMENT DENIAL 

MacDonald V. Time Inc., 7 Denied 
Med.L.Rptr.l981( D.N.J.1981) 

Genuine 
issues of 
fact 

McManus V. Doubleday, 513 Granted for Genuine 

1475(S.D.N.Y.1981) lisherrdenied fact 
F.Supp.l383,7Med.L.Rptr. co-author/pub- issues of 

to author 

Manuel v.  Ft.Collins News- Reinstated de- Interlocu- 
papers,Inc.,631 P.2d 1114 , nial and re- tory ruling 
7Med.L.Rptr. 1793, (Colo. manded to Ct. may not be 
SUp.Ct.1981) Appeals appealed 

Maressa V. New Jerse -- -_ 
%%$. K. 19 82 ed.L.Rptr!l473 

Mark v. Seattle Times, 635 Affirmed grant -- 
P.2d 1 081,7Med.L.Rptr.2209 ( 5  consoli- 
(Wash.19fIl) ,sff'q.SMed.L. dated cases) 
Rptr.2224 

SUMMARY JUDGMENT 
CASE LIST __ 

HUTCHINSON 
V. 

PROXMIRE , 
6 4 3  U.S. 

DISPOSITIVE . 111,120n.9 
ISSUE/DEFENSE ( 19 79 ) 

Truth Not cited 

Actual malice Ci.ted but 
(Public fig- distinguished 

ure ) 

SUMMARY 
JUDGMENT 
STANDARD 
EMPLOYED 

Neutral 

Neutral 

Actual malice Not cited Neutral 
(Public offi- 

cial) 

Opinion CJ !d NC C 

LDRC Bulletin No. 4 
(Part 2) 

DISCOVERY OR CASE 
OTHER MATTERS STATUS - 
Summary judgment grant- May appeal 
ed as to Statute of denial upon 
Limitations, invasion further 
of privacy, emotional discovery 
distress 

N p p f oof y it Q "$On- 
publisher's or co- 
author's actual malice 

No appeal 
v nc ng c ar ty of of grant 

On remand 
reverses 
$100,000 
jury ver- 
dict and 
remand with 
directions 
to dismiss 

Negligence Cited bt Not 
distlngL-Jhed neutral 

ear Shield law prohibits Remanded 
discovery into edltor- 
la1 process; trial 
courts should not hesi- 
tate to use summary 
judgment procedures 
where appropriate 
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LDRC Bulletin No. 4 
(Part 2 )  

NAME OF CASE 

SUMMARY JUDGMENT 
CASE LIST 

RULING ON 
HUTCNINSON 

V. 
DEFENDANT'S PROXMIRE, 
MOTION FOR a 4 3  U . S .  
SUMMARY BASIS FOR DISPOSITIVE 111.120n.9 

land Citation) JUDGMENT DENIAL 

Marque2 v. Journal Pub- Granted -- 
Bernalillo 

No. CV-80- 

Co.,filed 5/27/81) 

Mechner V. D O ~  Jones, 7 Grant Affirmed -- 
Med.L.Rptr.14831N.Y.Ct. . . . . ~ .  
~pp.lg8i)den leave to 
appeal 6MdRptr.1787 

Mental1 V. Gannett Broad- Vacated denial -- 
castin , BMed.L.Rptr.1683 on public off- 
d 2  1 icial issue 

only 

Michigan United Conserva- Affirmed grant -- 
tion Clubs V. CBS, 7Med.L. 
Rptr.2331(6th Cir.1981) 
afe'g 5Med.L.Hptr.2566 

Miss America Pageant v. Granted 
Penthouse Int'l, 524P.Supp. ' 
1280,7Med.L.Rptr.2177(D.N.J. 
1981) 

.- 

ISSUE/DEFENSE (1979 I 

Actual malice Not cited 
(common law 
privilege) 

Privacy Not cited 

Public of f i -  Not cited 
cia1 deter- 
mination 

Group libel Not cited 

Actual malice Not cited 
(Public fig- 

ure) 

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR 
EMPLOYED OTHER MATTERS 

Neutral 

Not clear 

Not clear Affirmed denial of 
summary judgment for 
remainder of motion 

Neutral Not "of and concerning" 

CASE 
STATUS 

Plaintiff's 
motion for 
leave to 
anpeal 
denied 

Neutral Court rejects fiction No appeal; 
and satire grounds of case 
motioni plaintiff's closed 
cross-motion denied ; 
evidence insufficient to 
meet "clear and convinc- 
ing" standard 

-26- 
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NAME OF CASE 
(and Citation) 

RULING ON 
DEFENDANT'S 
MOTION FOR 
SUMMARY 
JUDGMENT 

Mitchell V. Pittsburgh Granted 
Press, 7Med.L.Rptr.2152 
(Pa.Ct.C.P.1981) 

Osborn Hill Grocery V. Revers e d 
Poughkeepsie Newspapers, denial 

filed 5/10/82) 
-v., - 

SUMMARY JUDGMENT 
CASE LIST 

BASIS FOR DISPOSITIVE 
DENIAL ISSUE/DEFENSE 

Actual malice 
(standard for 
defeasance of 
common law 
privilege) 

-- 

-- 

Pasculli v. The Jerse 
Journal, 7Med.L.Rptr. 574 
(N. J.App.Div. 1981) 

Plough v. Schneider. 8Hed. 
L.Rptr.l620(Ohio Ct.App. 
1982) 

Prease .v.Poorman, 7Med.L. 
Rptr.2378 (Ohio Ct. C.P. 
1981) 

Affirmed grant -- 
(Consolidation 
of 2 cases) 

Affirmed grant -- 

Granted -- 

Gross irre- 
sponsibility 

Actual malice 
(Public offi- 

cial) 

Opinion 

Actual malice 
(Public offil 

cial) 

-27- 
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HUTCHINSON 
V. 

PROXMIRE, 
4 4 3  U.S. 
111,120n.9 
(1979) 

Not cited 

Not cited 

Not cited 

Not cited 

Not cited 

SUMMARY 
JUDGMENT 
STANDARD 
EMPLOYED 

Neutral 

Neutral 

Neutral 

Neutral 

Neutral 

LDRC Bulletin No. 4 
(Part 2 )  

DISCOVERY OR 
OTHER MATTERS 

Fair report: summary 
judgment should be pre- 
ferred procedure in 
First Amendment cases; 
mere speculation of pot- 
ential evidence cannot 
delay grant in First 
Amendment cases 

Corporation as private 
figure under 

CASE 
STATUS 

N.Y.Times privilege ex- 
tended to non-media 
defendant: allegations insuf- 
€ 1  ent o ewtablf sh actual 
maFtce wEth conv ncing clarity" 

No evidence of actual malice 
much less evidence with "con- 
vincing clarity" 
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NAME OF CASE 
(and C i t a t i o n )  

RULING ON 
DEFENDANT'S 
MOTION FOR 
SUMMARY 
JUDGMENT 

Pr ing  v. Penthouse,  7 Med. Denied f o r  
L.  Rptr.  1101 (D.C. WyO. Author/pub- 
1981) l i s h e r  

P r i t s k e r  v. Brudnoy, 8 Med. Denied 
L. Rptr.  1754 (Mass. C t .  

SUMMARY JUDGMENT 
CASE L I Z -  

HUTCHINSON 
V. 

LDRC B u l l e t i n  No. 4 
( P a r t  2 )  

PROXMIRE SUMMARY e JUDGMENT 
BASIS FOR DISPOSITIVE 111,120n.9 STANDARD DISCOVERY OR CASE 
DENIAL ISSUE/DEFENSE (1979) EMPLOYED OTllER MATTERS STATUS 

Genuine F i c t i o n  Not c i t e d  N o t  clear Granted  f o r  d i s t r i b u t o r  - 
i s s u e  of ' a c t u a l  m a l i c e  n o t  shown 
f a c t  

-- Opinion N o t  c i t e d  N o t  clear 

App. 1981) 

Rebozo v. Washington P o s t ,  Reversed g r a n t  Genuine Ac tua l  malice C i t e d  N e u t r a l  
6 Med. L. Rpt r .  2505 (5th i s s u e s  of ( P u b l i c  f i g -  
C i r .  19811 f a c t  u r e )  

Leave f o r  
inter locu-  
t o r y  g ran ted .  appea l  

Renewed 
motion de- 
n i e d ;  t r i a l  
upcoming 

-28- 
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LDRC Bulletin No. 4 
(Part 2) SUMMARY JUDGMENT 

CASE LIST 

HUTCHINSON 
RULING ON V. 
DEFENDANT'S PROXMIRE, 

SUMMARY BASIS FOR DISPOSITIVE 111,120n.9 
MOTION FOR 4 4 3  U.S. 

ISSUE/DEFENSE (1 9 79) NAME OF CASE 
(and Citation) JUDGMENT DENIAL 

Rinaldi V. Viking Penguin, Affirmed grant Genuine issue Actual malice/ Cited 
7 Med.L.Rptr.lZOZ(N . .  Y for authors: of fact 
19811, sff'g.5 Med.L.Rptr. affirmed de- 
2506 nial for pub- 

lisher . 
Roberts V. Dover, 7 Med.L. Granted -- 
Rptr.2296(M.D.Tenn. 1981) 

Roche v. Hearst Corpora- Affirmed grant -- 
tion, 53 N.Y.2d 767.439 
C S .  2d 352,7Med.,L. Rptr. 
1208,aff'q,5Med.L.Rptr.2434 - 
Rood v. Finney, 8 Med.L. Affirmed grant -- 
Rptr.204Y(La.Ct.App.4th 
Cir. 1982) 

Rose V. The Enterprise Grant reversed Genuine 
CO,, No. 8641 (Tex.Ct.CiV. issues of 
App. ,filed 5/14/81) fact 

Rudesyle v. Coll, 8 Med. Granted (non- -- 
L.Rptr. 1751 (Fla.Cir.Ct. media action) 
Broward Co.1982) 

Russell V. McMillen, 8Med. Granted -- 
L. Rptr. 1646 ( Colo.Dist.Ct. 
Larimer Co.1982) 

statute of lim- 
itations 
(Public offi- 

cial) 

Actual malice 
(Public offi- 

Actual malice 
(Public offi- 

cial) 

cial) 

Actual malice 
(Public fig- 

ure) 

Opinion 

Opinion 

Actual malice 
(Public offi- 

cial) 

Not cited 

Not cited 

Not cited 

Not cited 

Not cited 

Not cited 

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 
EMPLOYED OTHER MATTERS STATUS 

Neutral Discovery not complete: 
authors not affected by 
republication rule 

Neutral "State of mind" is not 
always a jury question: no 
fess proo? "w?th convincing cParit)v 
vidence f a tual ma ice muc 

Neutral 

Neutral Summary judgment as ef- 
fective screening device 
for First Amendment 
cases *no of actu 1 m lice 
with 'con!f%g certaTnty' 

proceedings! substantial for trial 
truth 

Not clear Fair report of judicial Remanded 

Neutral Attorney's privilege 

Neutral Sufficient discover : no "clear 
and convincing evidlnce" of 
actual malice 

-29- 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



R U L I N G  ON 
DEFENDANT'S 
MOTION FOR 

NAME OF CASE SUMMARY 
land C i t a t i o n )  JUDGMENT 

R u z z i n  v. Stromberq,  BMed. Granted 
L.Rptr. 1628lMich.Cir.1982) 

Rye  v ,  Sea tL le  Times  CO.. Derlied 
7 Mecl. L. Rptr.  2 2 6  7 I Wash.Ct. 
App. 1981) 

Schu l t z  V. Newsweek, 7Med. Aff i rmed g r a n t  
L.Rptr .2552(6th Cir .1982)  
a f f ' g .  5 Med.L. Rptr .  2296 - 
S e a r e r  v. Wometco West Granted  
Michigan ._ TV,Inc. ,  7Med.L. 
Rptr.1639( Mich. C l r .  C t .  
Muskegon Co. 1981) 

S h i P f l e t  V. Thomson N e w s -  Aff i rmed g r a n t  
ppers, 69 Ohio St .2d l m  , ( c o n s o l i d a t i o n  
8Med.L.Rptr.1199 (Ohio o f  3 a c t i o n s )  
1 9  82) 

S h i v e r  v.  Apalachee Pub- Granted  
l i s l i t ng  Yi,: Med.L.Rptr. 
2160 Fle C r C t  F r a n k l i n  
co. 1981) 

S h u t t  v. Harte-Hanks, 7 Granted  
Med.L. Rptr .  2559 lE.D.Michi 
1981) 

BASIS FOR 
DENIAL 

-- 

Genuine 
i s s u e  o f  
fac t  

.- 

SUMMARY JUDGMENT 
CASE LIST 

HUTCHINSON " 

LDRC B u l l e t i n  No. 4 
( P a r t  2 )  

.. 
PROXMIRE SUMMARY 

DISPOSITIVE 111,120n.9 STANDARD DISCOVERY OR 
JUDGMENT 

ISSUE/DEFENSE (1979) EMPLOYED OTHER MATTERS 
CASE 
STATUS 

Ac tua l  malice Not c i t e d  Neutral  "no i n f e r e n c e  o f  
( P u b l i c  o f f ic ia l )  a c t u a l  malice' 

Ac tua l  m a l i c e  N o t  c i t e d  N e u t r a l  P u b l i c  o f f i c i a l  Appeal 
( P u b l i c  f i g u r e )  pending 

a f t e r  grant  
o f  d i s c r e -  
t i o n a r y  re- 

N e u t r a l  F a i r  comment; p u b l i c  view 
f i g u r e ;  issue of malice 
is a j u r y  q u e s t i o n  where 
t h e r e  i s  a genuine  i s s u e  

Ac tua l  malice C i t e d  
s t a n d a r d  f o  

de feasance  o? 
common l a w  p r i v i -  
l e g e )  

Ac tua l  malice Not c i t e d  Neutral  P u b l i c  f i g u r e l o p i n i o n ;  Case 
( P u b l i c  f i g -  r e c o r d  does n o t  f a i s e  c l o s e d ;  no 

even  an i n f e r e n c e  o f  appeal 
u r e )  a c t u a l  malice 

Tru th  N o t  cited N e u t r a l  P a i r  r e p o r t ;  i n v a s i o n  
o f  p r i v a c y ;  m a l i c e  

Ac tua l  m a l i c e  N o t  c i t e d  N e u t r a l  0 p i n i o n ; " c l e a r  and con- Appeal 
( P u b l i c  f ig -  

u re )  t u a l  damage" m u s t  a l s o  
v i n c i n g  ev idence  of ac- pending 

be o f f e r e d  

Ac tua l  malice 
( P u b l i c  o f f i -  

c i a l )  

Not c i t e d  N e u t r a l  T r u t h ;  i n s u f f i c i e n t  ev- No appea l ;  
i dence ,  much less evi- case 
dence "wi th  conv inc ing  c l o s e d  
c l a r i t y "  o f  a c t u a l  
malice 

- 3 0 -  

c-. 
... ... ., . 
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NhME OF CASE 
(and Citation) 

SUMMARY BASIS FOR 
JUDGMENT DENIAL 

Simmons Ford,Inc. v. Con- Granted -- 
sumers Union, 516 F.Supp. 
742,7Med.L. Rptr. 1776 
(S.D.N. Y.  1981) 

slawik V. News Journal Affirmed grant -- 
Co., 428A. 2d 15 ,lMed.L. 
Rptr.lll2(Del.Sup.Ct. 1981) 
- 
Stuart V. Gambling Times, Granted -- 
B Med.L.Rptr.l034(D . . .  N J 
1982) 

Taylor V. Greensboro News Grant affirmed -- 
Ct . App. Gui 1 ford Co. 19 82) 
CO,, 8Med.L. Rptr. 2023 (N.C. 

Toker V. Pollak, No. Granted (non- -- 
19419/74 N.Y.Sup.Ct., media action) 
filed 8/3/81 

SUMMARY JUDGMENT 
CASE LIST 

LDRC Bulletin No. 4 
(Part 2 )  

HUTCHINSON 
V. 

P ROXMI RE SUMMARY e JUDGMENT 
DISPOSITIVE 111,120n.9 STANDARD DISCOVERY OR CASE 
ISSUE/DEFENSE (19 79) EMPLOYED OTHER MATTERS STATUS 

Actual malice Not cited Neutral Product disparagement: Case 
no reasonable jury closed: no coulc find actual mal- appeal 
ice with convincing 
clarity" 

Opinion Not cited Not clear -- -_ 

Opinion Cited Neutral Summary judgment pre- 
ferable means of deal- 
ing with First Amendment 
cases 

Actual malice Not cited Neutral Affirmed denial of Plaintiff's 
(Public fig- 

ure) 
plaintiff's cross- motion for 
motion*Tyide"ce of ac- discretion- 
tual mb ce nonexist; ary review 
ent" much less proof 
clear an$ convincing byis pending 
a", Annr.= - . - . - - 

Actual malice Not cited Neutral D i s  covery complete: Plaintiff 
attorney-client abso- served not- 
lute privi1ege:no ice of ap- 
"Clear-,and convincing peal: ap- 
evidence" of actual peal not 

perfected malice 
yet 

-31- 
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NAME OF CASE 
(and Citation) 

SUMMARY 
JUDGMENT 

Torres v. Playboy Enter- Granted 

p_ S . D  Tex.1980) 
rises, 7Med.L.Rptr.1182 

Underwood V. First Nat'l Granted 
Bank, 8Med.L.Rptr. 1278 
m t .  Ct. Minn. Steele Co. 
1982) 

Vasquez v. O'Brien, 7 Med. Affirmed 
L.Rptr.2431 (N.Y.App.Div. denial 
1981) 

Velle v. Sanders,Sl8 .P. Granted 
Supp .512 ;.7 Med. L. Rptr .la78 
(C.O.Ca1.1981) 

Wade v. Stocks, 7 Med.t. Granted 
Rptr. 2200 (Fla.Cir.Ct. 
1981) 

Watkins v. Campbell. BMed. Granted 
L.Rptr.l039(Mich.Cir.Ct. 
Oakland Co.1982) 

BASIS FOR 
DENIAL 

-- 

-- 

Genuine. 
issues of 

SUMMARY JUDGMENT 
CASE LIST 

HUTCHINSON " 

LDRC Bulletin No. 4 
(Part 2) 

_. 
PROXMIRE SUMMARY h JUDGMENT 

DISPOSITIVE 111,120n.9 STANDARD DISCOVERY OR CASE 
ISSUE/DEFENSE (1979) EMPLOYED OTHER MATTERS STATUS 

Actual Malice Not cited Neutral !laintiff failed to meet 
(Public offi- bray buf0en""of 

' ac ua ma ice by gfzzk%d 
cia11 convincing evidence" 

Actual malice Not cited Neutral Dented la nt ff'f cross 
(Public fig- 

ure) of actual malice 
motxon;!lafntfff failred to 
come forward with some ev dence* 1 

Actual Not cited Neutral Truth 
malice (public 
official) 

Actual malic0 Not cited Neutral Oispovgy com let a;l to  de end- 
nt s ate B m f  ;no evf- (public figure) $e ce 02 actuaf maffce mpch leas dear and convinc ng ev dence 
("difficult burden") 

Actual malice Not cited Neutral commen fair re t of roceehings ino eePSenqe 
aqtuq malice,much 1 ss evid nc 
with 'clear and convfncing cfarftvU - 

Truth Not cited Not clear Motion granted on false 
light/intentional inflic- 
tion of emotional distress. 
NO motion made on libel and 
slander claims 

-32- 
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NAME OF CASE 
(and C i t a t i o n )  

R U L I N G  ON - DEFENDANT'S 
MOTION FOR 
SUMMARY BASIS FOR 
JUDGMENT D E N I A L  

Wefler V. I n d i a n a p o l i s  Granted  -- 
f iewspapers , Inc. ,  7Med.L. 
Rptr.l876(Ind.Cir.Ct.Marion 
co. 1981) 

Weymouth Twp. Board of Granted  (non- -- 
Educat ion V. Wolf, 7Med. media a c t i o n )  
L. R D t r .  15 3 8 (N. J . Super .  
A t l i n t i c  Co.1981) 

Wortham V. L i t t l e  Rock Aff i rmed g r a n t  -- 
Newspapers, Inc. ,  273 Ark. 
339,618 S . .  W Zd 1 56, 7 Med. 
L. Rptr .  1643 (Ark.19 81) 

Brophy v .  P h i l a d e l p h i a  Aff i rmed g r a n t  -- 
N e w s  a ers, 6Med.L.Rptr. 
&per.19Bol 

Ca ta l an0  V. Pechous,  6Med. 1-Affirmed g r a n t  -- 
L.Rptr. 2511 I 111.1960), 

,4Med.L.Rptr.2094 and)  
App . 19 7 8 )  

(media defend- 

2-Reversed g r a n t  

s u m m y  JUDGMENT 
CASE L I S T  

HUTCIIINSON 
V .  

PROXMIRE , 
4 4 3  U . S .  

DISPOSITIVE 111,120n.9 

Ac tua l  malice Not c i t e d  
( P u b l i c  offi- ' 

ISSUE/DEFENSE (1979)  

c i a l )  

Absolu te  Not c i t e d  
p r i v i l e g e  

Mal ice  Not c i t e d  
(common l a w )  

ADDENDUM 

Ac tua l  malice C i t e d  
( P u b l i c  o f f i -  

c i a l )  

Ac tua l  malice Not c i t e d  
( P u b l i c  o f f i -  

c i a l s l  

(non-media 
de fendan t 1 

-33-  

LDRC B u l l e t i n  No. 4 
( P a r t  2) 

SUMMARY 
JUDGMENT 
STANDARD DISCOVERY OR CASE 
EMPLOYED OTHER MATTERS __ STATUS 

Not clear Truth :  op in i0n : "no  f a c t s  
which show o r . t e n d  t o  show" 
a c t u a l  malice 

N o t  clear Gov't. bod ie s  may n o t  
be  defamed: a c t u a l  
ma l i ce  

N e u t r a l  Defamatory meaning 

N e u t r a l  Opin ion& hyperbole :  
r eco rd  devoid  o f  evidence" 
of a c t u a l  mal ice  

Not clear P l a i n t i f f ' s  ev idence  " f a l l s  
(probably  f a r  s h o r t "  o f  proof  o f  
n e u t r a l )  a c t u a l  ma l i ce  "with convincing 

c l a r i t y "  
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NAME OF CASE 
land C i t a t i o n )  

pl.D~lletIn No. 4 
SUMMARY JUDGMENT 7 F a i 3 - 2 )  

(Addendum - Cont. 
CASE LIST 

HUTCHINSON . 
RULING ON V. 
DEFENDANT'S PROXMIRE SUMMARY 
MOTION FOR JUDGMENT 
SUMMARY BASIS FOR DISPOSITIVE 111.120n.9 STANDARD DISCOVERY OR CASE 
JUDGMENT DENIAL ISSUE/DEFENSE (1979) EMPLOYED OTHER MATTERS STATUS 

D u p l e r  V. Mansf ie ld  J o u r n a l  Reversed -- - 
64 O h i o  St.Zd 115,413N.E. d e n i a l  
2d 1187.6Med.L.Rptr.2362 
(Ohio  1980) 

llcnderson v. Kau l l t z ,  6Med. Aff i rmed g r a n t  -- 
I,. Rptr.2409 (6thCir .1981)  to  media de- 

f e n d a n t s  

I h l e  v. F l o r l d a  Pub l i sh lnq ,  Aff i rmed g r a n t  
c&d.L.Rptr.2081( D i s t . C t .  

-- 
Ape.) ,  e t .  f o r  review den ied ,  
6Med.LPRptr. 2298 Wla.1980) ,  

,SMed.L. Rptr .  2005 ( C i r .  
3 7 9 ,  

Kuan Sing  v. Wanq, 8Med.L. Reversed -- 
Rptr.  1087 (N.Y.App.Div. 1982) ,  d e n i a l  
fYS'q 6Med. L. Rp tr . 2  375 (Sup. 
Ct. 1980) 

- 

Actua l  malice N o t  cited Non- n e u t r a l  z%d " a c t i n  n o t  f?nd r easonab ly  a c t u a l  Dismissed 
( P u b l i c  o f f i -  

m f l i f f  w i t h  conv inc ing  c a r  y c i a l )  

Ac tua l  ma l i ce  N o t  c i t e d  N o t  clear ' a b s o l u t e l y  no i n d i c a t i o n "  
(Pub1l.c f i g u r e )  (p robab ly  o f  a c t u a l  malice 

Opinion Not c i t e d  Neut ra l  Absolu te  cons t i t u t iona l  

n e u t r a l )  

p r o t e c t i o n  under  

N o t  c i t e d  Not clear Absolute cons t i t u t iona l  Dismissed . .  
Opinion 

p r o t e c t i o n  under  

Non- Repub l i she r  may r e l y  1 -Re ins t a t ed  Genuine is- Gross irre- C i t e d  
g r a n t  as  t o  s u e s  o f  f a c t  s p o n s i b i l i t y  n e u t r a l  on bona fides o f  o r i g i n a l  

6Med.L.Rptr.2345(N.Y.1980), book pub l i -  .fas t o  news- under  s p e c i a l  p u b m e r  a b s e n t  "sub- . 
SMed.L.Rptr.2466 s h e r , e d i t o r  paper  pub- N.Y.standard . s t a n t i a l  r ea sons  t o  quee- 

W ; p .  Div. 19  79) 6 r e p o r t e r s  l i s h e r l  f o r  p r i v a t e  t i o n "  t h e  o r i g i n a l  pui j l i -  
2-Affirmed de- f i g u r e s  c a t i o n  , 

n i a l  as  to 
newspaper 
p u b l i s h e r  

-34- 
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SUMMARY JUDGMENT 

(Addendum - C o n t . )  
CASE LIST -- 

IIUTCIIINSON 
R U L I N G  ON V .  
DEFENDANT'S PROXMIRE, 
MOTION FOR 443 U . S .  

NAME OF CASE SUMMARY BASIS FOR .DISPOSITIVE 111,120n.9 
(and C i t a t i o n )  J U D G M E N T  D E N I A L  ISSUE/DEFENSE (1979) 

Marcone v. Penthouse ,  8 Denied 
Med. L. Rpt r  .14 4 5 ( E.D.Pa. 

Genuine is- P u b l i c  f i g u r e  Not c i t e d  
s u e s  o f  f a c t :  s t a t u s  
u n a v a i l a b i l i t y  
o f  c e r t a i n  
p r i v i l e g e s  

N e w e l 1  v. F i e l d  Enter -  Reversed g r a n t  Genuine is- Negliqence 
prm. 415 N.E.2d434,6Med. s u e s  o f  f a c t  
L. Rp t r  . 2  4 50 (I1 1 App . C t  . 
1st Dis t .1980)  

Robard v. Pos t -S tandard ,  Afflrmed 
6Med.L.Rptr.2375(N.Y.1981), g r a n t  

-- Gross irres- 
p o n s i b i l i t y  

aff'g, 6 Med.L.Rptr.1058 
( N .  Y. App. Div. 19 80) . 

-35- 

N o t  c i t e d  

N o t  c i t e d  

SUMMARY 
J U D G M E N T  
STANDARD 
EMPLOY E D  

N e u t r a l  

N e u t r a l  

N e u t r a l  

LURC B u l l e t i n  N e  
( P a r t  21 

DISCOVERY OR CASE 
OTIIER MATTERS STATUS 

Other  issues of equa l  T r i a l  re- 
importance:  defamatory s u l t e d  i n  
meaning; f a i r  r e p o r t :  v e r d i c t  and 
s p e c i a l  damages s u b s t a n t i a l  

damages aq- 
a i n s t  media 
defendant  
(see B u l l e t -  
i n  N o . 4 ( P t .  
1 ) a t  1 4 ) .  

Other  i s s u e s  -- f a i r  
r e p o r t  p r i v i l e g e ;  
a c t u a l  malice regard-  
i n g  p a r t i a l  summary 
judgment on c l a im f o r  
p u n i t i v e  damages; 
n e u t r a l  r e p o r t a g e  

T r i a l  c o u r t  had i n i t i a l l y  
denied ;  middle l e v e l  
A p p e l l a t e  Cour t  r eve r sed  
and g r a n t e d  
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