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EDITOR'S NOTE: 

The r e a c t i o n  t o  LDRC B u l l e t i n  No. 1 was g r a t i f y i n g .  
A l t h o u g h  i t s  f o r m a t  i s  n o t  s l i c k ,  and i t s  c i r c u l a t i o n  is  
m o d e s t ,  t h e  B u l l e t i n  seems t o  b e  r e a c h i n g  i t s  i n t e n d e d  a u d i e n c e  
and  t o  be  e s t a b l i s h i n g  i t s e l f  a s  a u s e f u l  forum f o r  com- 
m u n i c a t i o n  among a t t o r n e y s  and o r g a n i z a t i o n s  a c t i v e  i n  t h e  
l i b e l  d e f e n s e  f i e l d .  

B u l l e t i n  No. 2 r e f l e c t s  t h e  d e c i s i o n  t o  p u b l i s h  o n  a 
r e g u l a r  q u a r t e r l y  b a s i s  -- Summer ( J u l y  3 1  - August  1 5 ) ;  F a l l  
( O c t o b e r  31 - November 1 5 ) ;  W i n t e r  ( J a n u a r y  3 1  - F e b r u a r y  1 5 )  
and  S p r i n g  ( A p r i l  30 - May 1 5 ) .  The c i r c u l a t i o n  o f  t h i s  a n d  
f u t u r e  B u l l e t i n s  i s  a l s o  e x p e c t e d  t o  increase marked ly ,  f r o m  
some 250 t o  a s  much a s  5 0 0  o r  more. A key  f a c t o r  i n  t h i s  
i n c r e a s e d  c i r c u l a t i o n  h a s  been t h e  d e c i s i o n  o f  a number o f  
L D R C ' s  l e a d i n g  a s s o c i a t i o n  s u p p o r t e r s  t o  h a v e  t h e  B u l l e t i n  
c i r c u l a t e d  t o  t h e i r  L e g a l  Commit tees  o r  l i s t s  o f  member 
c o u n s e l .  W e  hope  t h a t  o t h e r  o r g a n i z a t i o n s  w i l l  p e r c e i v e  t h e  
v a l u e  of  t h i s  a d d i t i o n a l  c i r c u l a t i o n  and w i l l  c o n t a c t  LDRC t o  
m a k e  a p p r o p r i a t e  a r r a n g e m e n t s  fo r  s u c h  d i r e c t  and i n e x p e n s i v e  
m a i l i n g s .  O f  c o u r s e ,  we c o n t i n u e  t o  seek a d d i t i o n a l  i n t e r e s t e d  
i n d i v i d u a l  s u b s c r i b e r s  a s  wel l .  

I n  a n  e f f o r t  f u r t h e r  t o  improve L D R C ' s  r e s p o n s i v e n e s s  
w e  h a v e  d e s i g n e d  f o r  t h i s  B u l l e t i n ,  and  e x p e c t  t o  u s e  on a 
c o n t i n u i n g  b a s i s ,  a s t a n d a r d i z e d  Q u e s t i o n n a i r e / O r d e r  Form. On 
a s i n g l e  sheet readers w i l l  be S b l e  t o  r e s p o n d  t o  t h e  v a r i o u s  
i n q u i r i e s  i n c l u d e d  i n  e a c h  B u l l e t i n ,  t o  o r d e r  b r i e f s ,  r e p o r t s  
and  o t h e r  mater ia l s  a v a i l a b l e  f rom LDRC, t o  a l e r t  LDRC t o  
d e v e l o p m e n t s  i n  t h e  f i e l d  and t o  s u g g e s t  new LDRC a c t i v i t i e s  
and p r o j e c t s  t h a t  would be  o f  b e n e f i t  t o  t h e  l i b e l  d e f e n s e  
community.  W e  hope you w i l l  t a k e  t h e  few moments n e c e s s a r y  t o  
complete t h i s  i s sue ' s  Q u e s t i o n n a i r e / O r d e r  Form and w e  l ook  
f o r w a r d  t o  h e a r i n g  f rom you i n  t h i s  manner. 

The LDRC B u l l e t i n  is c o p y r i g h t e d .  However, s u p p o r t i n g  
o r g a n i z a t i o n s  and  t h e i r  members a r e  g r a n t e d  permission t o  copy 
o r  q u o t e  f rom t h e  B u l l e t i n  w i t h o u t  c h a r g e .  O t h e r s  w i s h i n g  t o  
d u p l i c a t e  o r  r e p u b l i s h  t h e  B u l l e t i n ,  o r  s i g n i f i c a n t  p o r t i o n s  
t h e r e o f ,  s h o u l d  c o n t a c t  LDRC t o  r e q u e s t  p e r m i s s i o n .  Back 
i s s u e s  o f  t h e  B u l l e t i n  c a n  be p u r c h a s e d  a t  cos t  from LDRC. rJse 
t h e  Orde r  Form which  a p p e a r s  on t h e  l a s t  p a g e  o f  t h i s  B u l l e t i n .  

Henry R. Kaufrnan 
G e n e r a l  Counse l  
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LDRC DAMAGES PROJECT 
(INTERIM REPORT) 

B u l l e t i n  No. 1 b r i e f l y  n o t e d  (p.23)  L D R C ' s  i n t e n t i o n  
t o  embark upon a s u b s t a n t i a l  s t u d y  o f  t h e  issue o f  a c t u a l  and  
p u n i t i v e  damages i n  l i b e l  and p r i v a c y  a c t i o n s .  Over t h e  u a s t  
t h r e e  mon ths ,  w i t h  s i g n i f i c a n t  a s s i s t a n c e  from i t s  law s t u d e n t  
e x t e r n  H e n r y  B e c k ,  LDRC h a s  a l r e a d y  d e v e l o p e d  a s i g n i f i c a n t  
body of  background i n f o r m a t i o n  and m a t e r i a l  on t h i s  i m p o r t a n t  
s u b j e c t .  

September  10 P r e l i m i n a r y  R e p o r t  

A P r e l i m i n a r y  Report o n  t h e  Damages P r o j e c t  was 
p r e s e n t e d  on September  1 0 ,  1981 t o  t h e  LDRC Execu t ive  C o m m i t t e e  
and  was l a t e r  c i r c u l a t e d  t o  L D R C ' s  f u l l  S t e e r i n g  Committee, 
c o m p r i s e d  of o n e  r e p r e s e n t a t i v e  f rom e a c h  of LDRC's  t h i r t y - o n e  
s u p p o r t i n g  o r g a n i z a t i o n s .  T h a t  Report f o c u s e d  on what  were 
b e l i e v e d  t o  be two of t h e  m o s t  f r u i t f u l  a r e a s  f o r  a c t i o n  i n  t h e  
damages f i e l d  -- namely (1) t h e  p rob lem of n a r r o w i n g  and 
s p e c i f y i n g  " a c t u a l  i n j u r y "  a s  d e f i n e d  by t h e  Ger tz  C o u r t :  a n d  
( 2 )  t h e  p o s s i b i l i t y  of e s t a b l i s h i n g  a c l e a r e r a n d m o r e  
f a v o r a b l e  r u l e  w i t h  r e g a r d  t o  " p u n i t i v e  damages,"  a t  l e a s t  
a g a i n s t  "media" d e f e n d a n t s .  

Wi th  r e g a r d  t o  t h e  q u e s t i o n  o f  a c t u a l  damaaes ,  t h e  
September 10 R e p o r t  p r e l i m i n a r i l y  c o n c l u d e d  t h a t ,  d e s p i t e  i t s  
new c o n s t i t u t i o n a l  damage r e q u i r e m e n t s  of "compe ten t "  e v i d e n c e  
and  " l i m i t i n g  j u r y  i n s t r u c t i o n s , "  t h e  G e r t z  d e c i s i o n  a p p e a r s  t o  
have  f a i l e d  t o  a b o l i s h  " t h e  r e a l i t y  of uresumed damages,  
however much s u c h  a w a r d s  may be  camouflaged unde r  t h e  r u b r i c  of  
c o m p e n s a t i o n  for " a c t u a l  i n j u r y , "  c i t i n g  recent  e x u e r i e n c e  i n  
Green v. A l t o n  T e l e g r a p h  ($6.7 m i l l i o n  i n  a c t u a l  d a m a g e s ) ;  
P r i n g  v. P e n t h o u s e  ($1.5 m i l l i o n  i n  a c t u a l  damaqes)  : and 
B u r n e t t  v. N a t i o n a l  E n q u i r e r  ( $ 1 0 0 , 0 0 0  i n  a c t u a l  damages). The 
P r e l i m i n a r y  R e p o r t  c o n c l u d e d  t h a t  "[mlore specific j u r y  
i n s t r u c t i o n s ,  some means fo r  a c h i e v i n g  a r e a l i s t i c  v a l u a t i o n  of  
p s y c h o l o g i c a l  and r e p u t a t i o n a l  loss, and a r e i t e r a t i o n  of  t h e  
s e r i o u s  harm d o n e  to  F i r s t  Amendment v a l u e s  b y  u n b r i d l e d  j u r v  
awards"  w i l l  b e  r e q u i r e d  t o  f u l f i l l  t h e  as  y e t  u n f u l € i l l e d  
p r o m i s e  o f  G e r t z  i n  t h i s  a r e a .  
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Wi th  r e g a r d  t o  t h e  q u e s t i o n  o f  p u n i t i v e  damages ,  t h e  
P r e l i m i n a r y  R e p o r t  a g a i n  n o t e d  t h e  f a i l u r e  t o  secure a d e a u a t e  
l i m i t a t i o n s  i n  t h e  c o u r t s .  A l though  a few s t a t e  c o u r t s  have  
banned  p u n i t i v e  damages ( M a s s a c h u s e t t s ,  Oregon,  W a s h i n g t o n ) ,  
t h e  F e d e r a l  C i r c u i t  C o u r t s  which  have  spoken  o n  t h e  i s s u e  have  
f a i l e d  t o  c l o s e  t h e  d o o r  t o  p u n i t i v e  damages p o t e n t i a l l y  l e f t  
open  i n  G e r t z ,  a d o p t i n g  t h e  p o s i t i o n  of o n e  l e a d i n g  c o u r t  t h a t  

d e t e r  l t h o s e l  who miqh t  e n q a q e  i n  m a l i c i o u s  f a l s e  a t t a c k s  on 
a w a r d s  of p u n i t i v e  damages "advance  a v a l i d  s t a t e  g o a l "  -- " t o  

- - -  . ... p u b l i c  f i g u r e s . "  App leya rd  v. T r a n s a m e r i c a n  Press ,  I n c . ,  
5 3 9  F. 2d 1 0 2 6 ,  1030 ( 4 t h  C i r .  1 9 7 6 ) .  The P r e l i m i n a r y  R e p o r t  
c o n c l u d e d  t h a t  G e r t z ' s  c o n s t i t u t i o n a l  a c t u a l  malice p r o t e c t i o n  
i n  t h e  a r e a  o f  p u n i t i v e  damages is i n a d e q u a t e :  " [ T l h e  most  
e f f e c t i v e  s t r a t e g y  would seem t o  be t o  win  e x p l i c i t  r e c o g n i t i o n  
o f  a common malice r e q u i r e m e n t  a s  a c o n s t i t u t i o n a l  
p rerequis i te  t o  p u n i t i v e  damages r a t h e r  t h a n  t o  c o n t i n u e  t o  
pe rmi t '  t h e  i n d i v i d u a l  s t a t e s  t o  set  t h e i r  own s t a n d a r d s ,  o r  t o  
a l l o w  f e d e r a l  t r i a l  c o u r t s  t o  c i r c u m v e n t  s t a t e  s t a n d a r d s  [ t h a t  
i n  pract ice  may i n  f a c t  b e ]  more p r o t e c t i v e  t h a n  ' a c t u a l  
m a l i c e .  I " 

The P r e l i m i n a r y  R e p o r t  c o n c l u d e d  w i t h  t h e  f o l l o w i n g  
recommendat ions  f o r  f u r t h e r  LDRC s t u d y  and  a n a l y s i s :  

"Based upon t h e  above  a n a l y s i s ,  w e  recommend t o  t h e  
E x e c u t i v e  a n d  S t e e r i n g  Commi t t ees  t h a t  a l l  o r  some of t h e  
f o l l o w i n g  be approved  for a c t i o n  by t h e  LDRC S t a f f :  

I. A c t u a l  Damages 

( i)  S t u d y  and a n a l y s i s  o f  a l l  t r i e d  l i 5 e l  c a s e s  
( e . g . ,  o v e r  l a s t  4-5 y e a r s  a s  p e r  F r a n k l i n  s t u d y )  t o  
d e t e r m i n e  t h e  n a t u r e  of  a c t u a l  damages p e r m i t t e d  and  found:  

( i i )  50 - s t a t e  s u r v e y  o f  a c t u a l  damages i n  l i b e l  
a c t i o n s  and  elements of n o n - p h y s i c a l  compensa to ry  damages 
( e .g . ,  m e n t a l  and  e m o t i o n a l  d i s t r e s s )  i n  n o n - l i b e l ,  t o r t  
a c t i o n s  : 

(iii) Develop  model l e g a l  a rgumen t s  f o r  t h e  
p u r p o s e  o f  l i m i t i n g  t h e  d e f i n i t i o n  of compensable  e l e m e n t s  
of  a c t u a l  damages. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



. -.  

LDRC B u l l e t i n  No. 2 

11. P u n i t i v e  Damages 

( i)  50 - s t a t e  survey  on  t h e  a v a i l a b i l i t y  of 
p u n i t i v e  damages ( a )  i n  l i b e l  a c t i o n s ;  (b)  i n  a l l  t o r t  
a c t i o n s :  

( i i)  Take f u r t h e r  a c t i o n s  t o  advance con- 
s t i t u t i o n a l  c h a l l e n g e s  t o  p u n i t i v e  damages i n  g e n e r a l  -- 
e .g . ,  g a t h e r  p e r t i n e n t  b r i e f s  f o r  LDRC b r i e f  bank: p o s s i b l y  
d r a f t  model b r i e f :  

(iii) Take f u r t h e r  a c t i o n s  t o  seek con- 
s t i t u t i o n a l i z a t i o n  of t h e  common l a w  ma l i ce  and reasonable  
r e l a t i o n  r equ i r emen t s  -- e.g. ,  b r i e f  bank m a t e r i a l s  and 
model b r i e f s ;  

111. Other  Act ions  

( i )  Develop s t r a t e g i e s  f o r  cha l l eng ing  o r  
l i m i t i n g  damage claims a t  e a r l i e r  s t a g e s  of l i t i g a t i o n  
where a p p r o p r i a t e  -- e . g . ,  motions t o  d i s m i s s  c e r t a i n  
damage c l a ims ;  motion f o r  p a r t i a l  summary judgment: motions - i n  l imine ;  

a d m i n i s t r a t i v e  rule-making i n  t h i s  f i e l d  -- e.g. ,  N e w  York 
S t a t e  Law Rev i s ion  Commission; 

(ii) Provide  s u p p o r t  t o  l e g i s l a t i v e  a c t i o n  o r  

(iii) Develop j u r y  i n s t r u c t i o n s  bank b y  i s s u e ,  
i nc lud ing  a l l  damages i s s u e s ;  p o s s i b l e  model j u r y  
i n s t r u c t i o n s  r ega rd ing  damages." 

Copies of t h e  f u l l  t e x t  of t h e  September 10, 1951 
Pre l iminary  Report:  Damages P r o j e c t  ( 1 5  pages)  a r e  a v a i l a b l e  
from LDRC. P l ease  u s e  t h e  o rde r  form which appeazs a t  t h e  end 
of B u l l e t i n  No. 2. 
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F r a n k l i n  Damages Cases 

One o f  t h e  f i r s t  recommendat ions  of t h e  September  10 
P r e l i m i n a r y  R e p o r t ,  s u p r a ,  was t h a t  LDRC s h o u l d  u n d e r t a k e  t o  
s t u d y  and  a n a l y z e  a l l  t r i e d  l i b e l  cases o v e r  t h e  l a s t  4 - 5  y e a r s  
a s  p e r  t h e  F r a n k l i n  s t u d [ i e s ]  t o  d e t e r n i n e  t h e  n a t u r e  o f  a c t u a l  
[ a n d  p u n i t i v e ]  damages p e r m i t t e d  [ i n  t h e  c o u r t s ] .  Workinq w i t h  
t h e  c o o p e r a t i o n  o f  P r o f e s s o r  Marc F r a n k l i n ,  and w i t h  
i n d i s p e n s a b l e  a s s i s t a n c e  f rom LDRC E x t e r n  Henry B e c k  and 
r e s e a r c h  a s s i s t a n c e  from Hugo Black 111 o f  t h e  S t a n f o r d  
U n i v e r s i t y  L a w  S c h o o l  and C h a r l e s  DeLaFuentes  o f  t h e  N e w  York 
b a r ,  a s u b s t a n t i a l  p o r t i o n  o f  t h a t  f i r s t  t a s k  h a s  been  
accompl i shed .  Thus ,  a s  p a r t  o f  i t s  ongo ing  damages p r o j e c t ,  
LDRC o b t a i n e d  and a n a l y z e d  many o f  t h e  r e c e n t  cases r e l a t i n g  t o  
damages c o l l e c t e d  by P r o f e s s o r  F r a n k l i n  o f  t h e  S t a n f o r d  
U n i v e r s i t y  L a w  S c h o o l  i n  c o n n e c t i o n  w i t h  t h e  p r e p a r a t i o n  o f  h i s  
two recent a r t i c l e s ,  "Winners  and L o s e r s  a n d  Why: A S t u d y  o f  
Defamat ion  L i t i g a t i o n , "  1980 ABF R e s e a r c h  J. 455 and " S u i n g  t h e  
Media f o r  L i b e l :  A L i t i g a t i o n  S t u d y , "  1981  ABF R e s e a r c h  J .  
795. I t  w i l l  be  r e c a l l e d  t h a t  P r o f e s s o r  F r a n k l i n ' s  s a m p l i n g  
i n c l u d e d  a r e v i e w  o f  all d e f a m a t i o n  cases r e p o r t e d  by t h e  West 
R e p o r t e r  System t h a t  were d e c i d e d  be tween J a n u a r y ,  1976 and  
mid - June ,  1979 and  were i n d e x e d  unde r  West's " L i b e l  and 
S l a n d e r "  head ing .  T h i s  s a m p l e  was t h e n  supp lemen ted  i n  
P r o f e s s o r  F r a n k l i n ' s  f o l l o w - u p  s t u d y  by a r e v i e w  of  a l l  media  
d e f a m a t i o n  cases r e p o r t e d  i n  B N A ' s  r4edia Law R e p o r t e r  be tween 
J a n u a r y ,  1977 and  mid-December, 1980 ,  e n d i n g  w i t h  c a s e s  d e c i d e d  
by September  3 0 ,  1980.  P r o f e s s o r  F r a n k l i n ' s  f i r s t  s t u d y  
u n c o v e r e d  165 med ia ,  and 369 non-media d e f a m a t i o n  cases. The 
s e c o n d  s t u d y  y i e l d e d  2 9 1  med ia  cases,  some o f  w h i c h  o v e r l a p p e d  
t h e  f i r s t  s ampl ing .  

Wha t  f o l l o w s ,  t h e n ,  i s  a l i s t i n q  and  b r i e f  d e s c r i p t i o n  
o f  a l l  t h e  cases c o l l e c t e d  b y  P r o f e s s o r  F r a n k l i n  i n  which 
p u n i t i v e  damages were i n i t i a l l y  awarded a f t e r  t r i a l  by j u d g e  o r  
j u r y  o r  i n  which t h e  n a t u r e  a n d  c o n t e n t  o f  a c t u a l  damages were 
d i s c u s s e d  i n  c o n n e c t i o n  w i t h  t h e  G e r t z  p r i v i l e g e .  T a b l e  I 
l i s t s  a l l  s u c h  p u n i t i v e  damages cases i n v o l v i n g  media 
d e f e n d a n t s ;  T a b l e  I1 c o n s i s t s  of s u c h  non-media p u n i t i v e  damage 
cases. T a b l e  I11 l i s t  t h o s e  c a s e s  r e l a t i n g  t o  a c t u a l  damages. 
For e a c h  c a s e ,  w e  endeavored  t o  d e t e r m i n e  t h e  f o l l o w i n g :  t h e  
h i s t o r y  of t h e  case: ( a )  t h e  s t a t e  u n d e r  whose l a w  i t  was 
d e c i d e d :  (b )  w h e t h e r  i t  was d e c i d e d  by j u d g e  o r  j u r y :  (c) t h e  
amount and  n a t u r e  of t h e  damages: ( d )  whe the r  t h e  damages award 
was a f f i r m e d ,  m o d i f i e d  o r  r e v e r s e d :  and ( e )  t h e  s p e c i f i c  
h o l d i n g  on t h e  q u e s t i o n  o f  a c t u a l  a n d / o r  p u n i t i v e  damages.  
Please n o t e  t h a t  w h i l e  w e  h a v e  l i s t e d  a l l  of t h e  c a s e s  coded  by 
P r o f e s s o r  F r a n k l i n  unde r  t h e  p u n i t i v e  or a c t u a l  damage c r i t e r i a  
n o t e d  above ,  n o t  a l l  o f  t h e  c a s e s  p r o v i d e  a f u l l  d i s c u s s i o r ,  o f  
a l l  a s p e c t s  of  t h e  damages i s s u e  and c o n s e q u e n t l y ,  t h e r e  a r e  
some g a p s  i n  t h e  i n f o r m a t i o n  p r o v i d e d .  
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1. PUNITIVE DAMAGES -- MEDIA DEFENDANTS 

1. A l i o t o  v. Cowles  Communica t ions ,  I n c . ,  4 3 0  F. sup?. 
1363  (N.D. C a l .  1 9 7 7 ) ;  a f f ' d ,  623  F.2d 216 ( 9 t h  c i r  1 9 8 0 ) ;  
ce r t .  d e n i e d ,  1 0 1  S. C t .  8 9 7 ,  U . S .  (1981); 2 
Med. L. Rptr .  1801. (a )  Decided  unde r  C a l i f o r n i a  law;  
( b ) N o n - j u r y  t r i a l ;  (c )  Damages award of $350 ,000 ;  c l a i m  f o r  
p u n i t i v e  damages r e j e c t e d ;  ( d )  Af f i rmed ;  (e )  Damaqes holdinq-:  
Because  of t h e i r  g i e a t e r  access t o  t h e  mass media ,  p u b l i c  
f i g u r e s  may, i n  t h e  a p p r o p r i a t e  c i r c u m s t a n c e s ,  have  t h e  damages 
awarded t o  them r e d u c e d .  

2. Anderson v. Kammeier, 262 N . W .  2d 3 6 6  (Yinn  1978;  reh. 
d e n i e d  1 9 7 8 ) ;  ( a )  Decided  unde r  Minneso ta  law;  ( b )  Non- ju ry  
t r i a l ;  (c) Damages awarded  $1 ,000  p u n i t i v e ;  (d) A f f i r m e d ;  ( e )  
Damages h o l d i n g :  I n  a case of s l a n d e r  p e r  se, p u n i t i v e  damages 
may be awarded a b s e n t  a f i n d i n g  o f  a c t u a l  damages.  

_. 

3. Appleyard  v. T r a n s a m e r i c a n  Press, I n c . ,  539 F.2d 1026 
( 4 t h  C i r .  1 9 7 6 ) ,  cert .  d e n i e d ,  429 U.S. 1 0 4 1  (1977)  ( a )  
Decided unde r  N o r t h  C a r o l i n a  law; ( b )  Jury T r i a l ;  (c)  Damages 
award o f :  

$ 1 0 , 0 0 0  compensa to ry  
75,000 p u n i t i v e  

$ a s , o o o  
P u n i t i v e  damages r e d u c e d  t o  $5 ,000;  ( d )  A f f i r m e d ;  ( e )  Damaqes 
h o l d i n g :  p u n i t i v e  damages a r e  p e r m i s s i b l e  i n  l i b e l  c a s e s  
i n v o l v i n g  p u b l i c  f i g u r e s .  

4 .  B i n d r i m  v. N i t c h e l l ,  155 C a l .  R p t r .  29  (App. 1979)  
c e r t .  d e n i e d  444 U.S. 984;  r e h .  d e n i e d  4 4 4  U.S. 1 0 4 0  ( 1 9 7 9 ) .  
( a )  Cec ided  unde r  C a l i f o r n i a  Law; (b) J u r y  t r i a l ;  (c) Damaqes 
of: 

$38,000 a c t u a l  

$ 6 3 , 0 0 0  
25 ,000  p u n i t i v e  

Reduced by t r i a l  c o u r t  t o  

$25 ,000  a c t u a l  
0 p u n i t i v e  

$25,000 

( d )  Judgment  a f f i r m e d ,  o r i g i n a l  v e r d i c t  and damages r e i n s t a t e d ;  
( e )  No s p e c i f i c  h o l d i n g  re: damages. 
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5. Brown v. B r i g g s ,  569 S . W .  2d 760 (Mo. App. 1 9 7 8 ) .  ( a )  
Dec ided  under  ? 4 i s s o u r i  law: ( b )  J u r y  T r i a l ;  ( c )  Damages award 
o f :  

$5,000 a c t u a l  
0 p u n i t i v e  

$5,000 

( d )  Reve r sed :  ( e )  No s p e c i f i c  h o l d i n g  re :  damages. 

6. Buck ley  v. L i t t e l ,  539 F. 2d 882  (2d C i r .  1976)  ce r t .  
d e n i e d ,  429 U . S .  1062 ( 1 9 7 7 ) .  ( a )  Decided  unde r  N e w  York Law: 
( b )  Non- jury  t r i a l :  ( c )  D a i a g e s  award o f :  

$ 1 c o m p e n s a t o r y  

$ 7 , 5 0 1  
7 ,500  p u n i t i v e  

( d )  R e v e r s e d  i n  p a r t ,  a f f i r m e d  i n  p a r t :  ( e )  Damages h o l d i n o :  
( i )  P u b l i c  f i g u r e s  may i n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  be  awarded 
p u n i t i v e  damages f o r  l i b e l :  ( i i )  In t h e  absence of proof o f  
s p e c i a l  damages,  t h e  p l a i n t i f f ,  a p u b l i c  f i g u r e ,  was e n t i t l e d  
t o  no more t h a n  $1 i n  c o m p e n s a t o r y  damages f o r  l i b e l .  

7. E. W. S c r i p p s  Co .  v. Cholomondeloy,  569 S.W. 2d 700 
(Ky App. 1 9 7 8 ) .  ( a )  Decided  unde r  Kentucky L a w :  ('0) Jury 
t r i a l :  ( c )  Damages award o f :  

$ -32,500 compensa to ry  

$132,500 
1 0 0 , 0 0 0  p u n i t i v e  

(d) Rever sed  as t o  p u n i t i v e  damages,  a f f i r m e d  a s  t o  
compensa to ry :  ( e )  Damages Ho ld inq :  P u n i t i v e  damages may n o t  be 
awarded  u n l e s s  a c t u a l  malice i s  shown. 

8. Cape P u b l i c a t i o n s ,  I n c .  v. Rdams, 3 3 6  So. 2d 1107 ( F l a  
App. 1976;  r e h .  d e n i e d  1 9 7 6 ) .  ( a )  Decided unde r  F l o r i d a  Law: 
(b )  J u r v  t r i a l :  (c)  Amount o f  award n o t  s o e c i f i e d :  I d )  . . ,  
A f f i r m e d ;  ( e )  No s p e c i f i c  damages h o l d i n g s .  

9. G l o v e r  v. H e r a l d  Co.,  549 S.W. 2d 858 (Mo .  1 9 7 7 ) :  
c e r t .  d e n i e d  434 U . S .  9 6 5  (1977)  ( a )  Decided u n d e r  N i s s o u r i  
law: ( b )  N o t  c l e a r  from r e p o r t e d  d e c i s i o n  whe the r  j u r y  
i n v o l v e d :  ( c )  Damages award  o f :  

$4 .000  a c t u a l  
3,000 p u n i t i v e  

$7,000 

( d )  R e v e r s e d ;  f a i l u r e  t o  show a c t u a l  m a l i c e :  ( e )  N o  s p e c i f i c  
damages h o l d i n g .  
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1 0 .  Handelman v. H u s t l e r  Magazine ,  460 F. Supp. 1053 
( S . D . N . Y .  1 9 7 9 ) .  (a )  Decided  u n d e r  N e w  York Law; (b) Non- ju rv  
t r i a l :  (c) ----; ( d )  ----- , ( e )  P u n i t i v e  damages  may n o t  be  
awarded t o  a p u b l i c  f i g u r e  a b s e n t  a c t u a l  malice. 

11. Hotchne r  v. C a s t i l l o - P u c h e ,  551 F. 2d 910 (2d  C i r  
1 9 7 7 ) ;  ce r t  d e n i e d  s u b  nom. Ho tchne r  v. Doubleday ,  434 U.S .  8 3 4  
( 1 9 7 7 ) ,  2 Xed. L. Rptr.  1545 .  ( a )  Decided  unde r  N e w  York law; 
(b) J u r y  t r i a l ;  ( c )  Damages awarded of :  

-- 

$125,000 p u n i t i v e  
2 c o m p e n s a t o r y  

$125,002 

( d )  Reve r sed  f o r  f a i l u r e  t o  f i n d  a c t u a l  malice re:  p u b l i c  
f i g u r e ;  ( e )  No specif ic  damages h o l d i n g  on a p p e a l .  

12.  I n t e r n a t i o n a l  a r o t h e r h o o d  o f  E l e c t r i c a l  Workers ,  Local 
1805,  V.  Mayo., 379 A. 2d 1223 (Md. A@@. 1 9 7 7 ) .  (a )  Dec ided  
under  Maryland  law;  (b )  J u r y  t r i a l :  (c)  Damages awarded of: 

$5 ,000  p u n i t i v e  
1 c o m p e n s a t o r y  

$5,001 

( d )  Affirmed; (e )  Damages Ho ld ing :  When a c t u a l  m a l i c e  is shown 
a g a i n s t  a media d e f e n d a n t ,  p l a i n t i f f  can r e c o v e r  bo th  
compensa to ry  and  p u n i t i v e  damages w i t h o u t  proof o f  a c t u a l  
i n j u r y .  

13. J o n e s  v. Neighbor  Newsuapers ,  I n c . ,  2 3 6  S.E.  2d 23 
( G a .  App. 1977;  r e h .  d e n i e d  1 9 7 7 ) .  ( a )  Decided under  G e o r g i a  
law;  (b) P a r t i a l  summary judgemen t  f o r  newspape r  which had 
p u b l i s h e d  s t o r y  w i t h  minor i n a c c u r a c i e s ;  (c)  No award;  ( 3 )  
Aff i rmed ;  (e) Damages Ho ld inq :  No p u n i t i v e  damages may be  
awarded w i t h o u t  p r o o f  of malice. 

1 4 .  H a r t i n  v. G r i f f i n  T e l e v i s i o n ,  I n c . ,  5 4 9  P. 2d 8 5  
(Okla .  1976; r e h  d e n i e d  1976) .  ( a )  Decided unde r  Oklahoma l aw;  
(b) J u r y  t r i a l ;  (c)  Damages award o f :  

$55 ,000  a c t u a l  
30,000 p u n i t i v e  

$85,000 

( d )  Reversed  a n d  remanded f o r  n e w  t r i a l ;  ( e )  S t r i c t  l i a b i l i t y  
is a c o n s t i t u t i o n a l l y  impermissible s t a n d a r d  f o r  d e f a m a t i o n .  
F u r t h e r m o r e ,  a r e q u i r e m e n t  o f  a minimum award w i t h o u t  a showing 
of  a c t u a l  harm i s  u n c o n s t i t u t i o n a l .  
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15.  Newspaper P u b l i s h i n g  Corp .  v. B u r k e ,  224 S .E .  2d 132  
(Va. 1 9 7 6 ) :  ( a )  Decided  under  V i r g i n i a  law; (b) J u r y  t r i a l ;  
(c)  Damaqes award $10.000 p u n i t i v e :  ( d )  Reve r sed :  f a i l u r e  t o  - . .  
i n s t r u c t - j u r y  a s  t o  a c t u a l  m a l i c e  s t a n d a r d :  (e )  a c t u a l  m a i i c e ,  
b u t  n o t  a c t u a l  damages,  r e q u i r e d  t o  s u p p o r t  award o f  p u n i t i v e  
damages.  

16. Orr v .  Argus - P r e s s  C o . ,  586 F. 2d ( 6 t h  C i r  1978)  , 
c e r t .  d e n i e d ,  440 U . S .  960 (19791,  4 Ned. G. Rptr .  1593. ( a )  
Decided unde r  H i c h i g a n  l a w ;  (b) J u r y  t r i a l ;  ( c )  Damages award of 

$15,000 p u n i t i v e  
5,000 c o m p e n s a t o r y  

$20,000 

( d )  Reve r sed :  f a i l u r e  t o  show a c t u a l  malice; ( e )  N o  d i s c u s s i o n  
o f  damages. 

17.  Palm Beach Newspaper,  I n c . ,  v .  Early, 334 So. 2d 50 
( F l a  App. 19761 r e h  d e n i e d  1976)  c e r t  d e n i e d  439 U . S .  910 
( 1 9 7 8 ) .  (a)  Decided u n d e r  F l o r i d a  law: (b )  J u r y  t r i a l ;  (c)  
Damages award of :  $ 1 , 0 0 0 , 0 0 0  ac tua l  and  p u n i t i v e ;  (d )  
Reve r sed :  a p p l i c a t i o n  of Times m a l i c e  s t a n d a r d  r e q u i r e d  
d i r e c t e d  v e r d i c t  f o r  d e f e n d a n t ;  (e )  N o  d i s c u s s i o n  of damages.  

18. P e t t e n g i l l  v .  B o o t h  Newspapers ,  I n c . ,  278 N.W. 2d 682 
(:4ich. App. 1979;  r e h  d e n i e d ) :  5 Med L. Rptr.  1326. ( a )  
Dec ided  under  X i c h i g a n  l a w :  (b)- Unclea r  from c a s e :  ( c )  Damages 
awarded; $265 " o u t  o f  p o c k e t " ;  ( d )  P l a i n t i f f  a p p e a l s  r u l i n q  
d e n y i n g  him p u n i t i v e  damages,  and  t h i s  r u l i n g  is r e v e r s e d  s o  
t h a t  ? l a i n t i f f  c a n  m a k e  a showing 3f t h e  e x t e n t  o f  t h e  a c t u a l  
damages f o r  which h e  had o r i g i n a l l y  c la imed $499,735;  ( e )  
A c t u a l  damages may i n c l u d e  m e n t a l  a n g u i s h .  

19.  Widener v. 'Pacific Gas & E l e c t r i c  Co., 142  C a l  Rptr.  
(App. 1977; r e h  d e n i e d  1977)  c e r t  d e n i e d ,  436 U . S .  ( 1978)  3 
Ned. L. Rptr. 1260. (a )  D e c i d e d a l i f o r n i a  law: (b) J u r y  
t r i a l ;  ( c )  Damages award o f :  

$ 750,000 a c t u a l  

$7 ,750 ,000  
7 ,000 ,000  p u n i t i v e  

( d )  T r i a l  C o u r t ' s  JNOV r e v e r s e d ;  j u r y  h a d  s u f f i c i e n t  e v i d e n c e  
from which t o  i n f e r  T i m e s  m a l i c e :  ( e )  N o  s p e c i f i c  damages 
h o l d i n g .  
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11. PUNITIVE DAMAGES -- NON-MEDIA CASES 

20. Ardoyno v. Kyzar ,  426 F. Supp. 79 (E.D. La. 1 9 7 6 ) .  
( a )  Decided  under  M i s s i s s i p p i  law; ( b )  : (c)  ; ( d )  
(e) D e f e n d a n t ' s  12(b) ( 6 )  m o t i o n  d e n i e d .  

21. Bayoud v. S i g l e r ,  555 S.W. 2d 913 (Tex.  C i v  App. 
1977) .  ( a )  Decided  u n d e r  Texas  law; ( b )  J u r y  t r i a l ;  (c)  
Damages awarded: 

$150,000 e x e m p l a r y  
75 ,000  a c t u a l  

$225,000 

(d )  $ 1 0 0 , 0 0 0  of exempla ry  damages r e m i t t e d .  A f f i r m e d  on 
c o n d i t i o n  o f  a d d i t i o n a l  r emi t t i t u r  o f  $ 5 0 , 0 0 0  a c t u a l  damages 
and $40,000 exemplary damages; (e )  Damaqes h o l d i n g :  Amount of 
damages is p e c u l i a r l y  w i t h i n  t h e  p r o v i n c e  o f  t h e  j u r y  a n d  no 
f i x e d  s t a n d a r d  may b e  u s e d .  ( 2 )  T h i s  i s  e s p e c i a l l y  t r u e  i n  
d e f a m a t i o n  c a s e s  i n  wh ich  a c t u a l  damages i n c l u d e  m e n t a l  
a n g u i s h ,  etc.  

22. Borden v.  Wallace. 570 S . W .  2d 445 (Tex.  C i v  Apn. 
1978) .  (a )  Decided  unde r  Texas  l a w ;  ( b )  J u r y  t r i a l ;  d i r e c t e d  
v e r d i c t ;  (c)  Damages awarded:  

$ 500,000 a c t u a l  
500,000 e x e m p l a r y  

$1,000,000 

Rever sed ;  c o n d i t i o n a l  p r i v i l e g e ;  (e )  N o  damages h o l d i n g .  

23. B r i t i s h  O v e r s e a s  Airways v. T o u r s  L T r a v e l  of B O U S t O n ,  
S.W. 2d 888 (Tex. A p p .  1 9 7 8 ) .  ( a )  D e c i d e d  u n d e r  T e x a s  law; 
J u r y  t r i a l ;  (c )  Damages awarded:  

$25 ,000  a c t u a l  
7 ,500  e x e m p l a r y  

$32,500 

Aff i rmed ;  ( e )  Damages h o l d i n p :  Exemplary  damages  may be 
awarded i n  l i b e l  a c t i o n  where l i b e l l e d  p a r t y  e s t a b l i s h e s  
w i l f u l 1  o r  wanton  a c t  s u f f i c i e n t  t o  s u p p o r t  f i n d i n g  of  malice. 

24. Brown v. S k a g g ' s  - A l b e r t s o n ' s  P r o p e r t i e s ,  I n c . ,  563  
F. 2d 983 ( 1 0 t h  C i r  1977 ;  r e h  d e n i e d  1 9 7 7 ) .  ( a )  Dec ided  unde r  
Oklahoma l a w ;  ( b )  J u r y  t r i a l ;  (c )  Damages awarded  o f :  
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$20 ,000  a c t u a l  
10 ,000  p u n i t i v s  

$30 ,000  

( d )  Af f i rmed ;  (e )  Malice may be i n f e r r e d  when l i b e l  d e f e n d a n t  
h a s  had no r e s o n a b l e  b a s i s  f o r  b e l i e v i n g  a l l e g e d l y  l i b e l o u s  
s t a t e m e n t  t o  be t r u e .  

25. Bucher  v. R o b e r t s ,  595 P. 2d 239 (Co lo .  1 9 7 9 ) .  ( a )  
Decided under  C o l o r a d o  law; ( b )  J u r y  t r i a l ;  ( c )  Damages awarded 

$5,000 compensa to ry  
500 p u n i t i v e  

$5 ,500  

( d )  Judgement  r e i n s t a t e d  by C o l o r a d o  Supreme C o u r t ;  ( e )  N o  
damages h o l d i n g .  

26. Cash  v. E m p i r e  Gas Corp . ,  547 S.W. 2d 830 (Mo. 4pp. 
1 9 7 6 ) .  (a )  Decided u n d e r  M i s s o u r i  l a w ;  ( b )  j u r y  T r i a l ;  (c)  
damaqes awarded:  $15 ,000  a c t u a l ;  a q a i n s t  c o r p o r a t e  d e f e n d a n t ;  
50,060 p u n i t i v e ;  a g a i n s t  c o r p o r a t e  d e f e n d a n t ; .  500 p u n i t i v e ;  
a g a i n s t  c o r p o r a t e  t r e a s u r e r  d e f e n d a n t ;  $65 ,500  t o t a l ;  ( d )  
R e v e r s e d ;  c o n d i t i o n a l  p r i v i l e g e ;  (e )  N o  damages h o l d i n g .  

27. Cassa t  Avenue Mobi l e  Homes, I n c .  v. Bobenhausen ,  363 
So. 2d 1065 ( F l a .  1978;  r e h  d e n i e d  1 9 7 8 ) .  ( a )  Decided  unde r  
F l o r i d a  l a w ;  ( b )  Ju ry  t r i a l ;  ( c j  Damages awarded:  

$30,000 a c t u a l  
50 ,000  ? u n i t i v e  

$80,000 

( d )  Reduced t o  t o t a l  3 f  $ 4 0 , 0 0 0 ;  ( e )  N o  damages d i s c u s s i o n .  

28 .  Codner v. Toone,  5 8 1  P. 2d 387 (Kan. 1 9 7 8 ) .  ( a )  
Dec ided  unde r  Kansas  l a w ;  ( b )  J u r y  t r i a l ;  ( c )  Damages awarded:  

( d )  A f f i r m e d ;  ( e )  No d i s c u s s i o n  o f  damages.  

29. Food F a i r  S t o r e s ,  I n c .  v. L a s c o l a ,  355 A. 2d 757 (? Id .  
C t .  Spec .  App. 1 9 7 6 ) .  ( a )  Decided  u n d e r  Maryland law; ( b )  Jurv 
t r i a l ;  ( c )  Damages awarded:  

$ 7,000 compensa to ry  
1 0 , 0 0 0  p u n i t i v e  

$17,000 
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(d)  Reve r se  i n  w a r t  a n d  reman - !d; ( e )  (1) N e g l i g e n c e  is t h e  
m i n i m u m  r e q u i r e m e n t  f o r  l i a b i l i t y  since G e r t z .  ( 2 )  When t h e r e  
is more t h a n  one cause of a c t i o n  and  a f i n d i n g  is made on e a c h  
o f  t h e  c o u n t s ,  p u n i t i v e  damages mus t  n o t  b e  awarded i n  a l u m p  
sum. 

3 0 .  Ford Motor Credi t  Co. v. H o l l a n d ,  367 A.  2d 1 3 1 1  (D.C. 
1 9 7 7 ) .  ( a )  Decided  u n d e r  t h e  law o f  t h e  D i s t r i c t  o f  Columbia:  
(b )  J u r y  t r i a l :  (c)  Damages awarded:  

$100,000 m n i t i v e  
50 ,000  c o m p e n s a t o r y  

$150,000 

( d )  Reversed  w i t h  i n s t r u c t i o n s  t o  e n t e r  v e r d i c t  f o r  d e f e n d a n t ;  
p r i v i l e g e ;  (e)  N o  damages d i s c u s s i o n .  

31. G e n e r a l  Moto r s  Corp. v. P i s k o r ,  352 A. 2d 810  (Md. 
App. 1976) .  ( a )  Decided under  Maryland  law; ( b )  J u r y  t r i a l ;  
(c )  damages awarded:  

$ 1 , 0 0 0  s l a n d e r  
300 a s s a u l t  
200 f a l s e  i m p r i s o n m e n t  

25 ,000  p u n i t i v e  
$26,500 

( d )  Reversed  a s  t o  p u n i t i v e  dameges;  remanded f o r  f i n d i n g s  a s  
t o  malice: ( e )  Damages h o l d i n q :  I t  is improper t o  award o n e  
l u m p  sum f o r  p u n i t i v e  damages when compensa to ry  damages have  
been  awarded f o r  e a c h  c o u n t .  

32. G e o r g i a  Power v .  B u s b i n ,  250 S.E. 2d 442 ( s a .  1978  - c e h  
d e n i e d  1978) .  ( a )  Dec ided  under  G e o r g i a  law; (b )  J u r y  t r i a l :  
tc)  Amount o f  damases  n o t  s o e c i f i e d :  ( d )  R e v e r s e d :  c o r p o r a t e  . . .  
employee  a c t i n g  o u t s i d e  s c o p e  of  a u t h o r i t y  does n o t  s u b j e c t  t h e  
c o r p o r a t i o n  t o  l i a b i l i t y  f o r  s l a n d e r ;  ( e )  N o  damages h o l d i n g .  

33. Gray v. A l l i s o n  D i v i s i o n ,  General  M o t o r s ,  Corp., 370 
N.E. 2d 747 (Oh io  App. 1 9 7 7 ) .  ( a )  Decided u n d e r  - Ohio  l a w ;  ( b )  
J u r y  t r i a l ;  (c )  Damages awarded: 

( d )  Reversed:  ( e )  Even where  malice h a s  b e e n  shown, p u n i t i v e  
damages may n o t  be awarded  i n  a n  amount g r o s s l y  
d i s p r o p o r t i o n a t e  t o  a c t u a l  damaqes. 
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34.  Hames v. Anderson ,  5 7 1  P.2d 8 3 1  ( O k l a . ,  1977;  r e h .  
den.  1 9 7 7 ) .  ( a )  Dec ided  unde r  Oklahoma law: (b )  ?; ( c )  Damages 
awarded:  

$ 1 , 0 0 0  a c t u a l  
7,500 

$8 ,500  
p u  R i t i  ve 

( d )  Af f i rmed ;  h a r m l e s s  e r r o r  i n  j u r y  i n s t r u c t i o n ;  ( e )  No 
damages i s s u e .  

35. Hardee  v.  N o r t h  C a r o l i n a  A l l s t a t e  S e r v i c e s ,  537 F . 2 d  
1255 ( 4 t h j l i n a  law; 
( b )  J u r y  t r i a l ;  ( c )  Damages awarded:  

$20,000 c o m p e n s a t o r y  

$70 ,000  
50 ,000  p u n i t i v e  

( d )  R e v e r s e d ;  ( e )  N o  h o l d i n g  on damages.  

36. Har l ey -Dav idson  M o t o r s p o r t s ,  I n c .  v .  Yarklev ,  565 P.2d 
1359 ( O r .  1 9 7 7 ) .  ( a )  Dec ided  u n d e r  Oregon l a w ;  ( b )  J u r y  t r i a l ;  

~~ 

I (c )  Damages awarded: 

$25,000 p u n i t i v e  
- 5 0 0  g e n e r a l  

$25 ,500  

I ( d )  A f f i r m e d ;  (el  Presumed damages a r e  p e r m i s s i b l e  a g a i n s t  a 
non-media d e f e n d a n t .  

37. H i rman  v. R o q e r s ,  257 N.W.2d 563 (Minn. 1 9 7 7 ) .  (3) 
Decided  unde r  El innesota  law;  (b )  J u r y  t r i a l ;  ( c )  Damages 
awarded  : 

$1,500 a c t u a l  
$1 ,500  p u n i t i v e  
$3 ,000  

(3) R e v e r s e d ;  (e )  

38. Holdaway Druqs ,  I n c .  v. B r a d e n ,  582 S.W.2d 646 (Ky. 
1 9 7 9 ) .  ( a )  Decided unde r  Kentucky l a w ;  ( b )  J u r y  t r i a l ;  (c) 
Damages awarded: 

'$1,850 compe n sa t o r y 
2,100 l o s s  of  income ~. 

0 p u n i t i v e  
$3 ,950  
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( a )  R e v e r s e d ;  q u a l i f i e d  p r i v i l e g e ;  (e )  No S i s c u s s i o n  of  damages.  

39. Houston B e l t  & T e r m i n a l  Ra i lway  C o .  v. Wheery, 548 
s.W.2d 743 (Tex. Civ.  App. 1976;  r e h .  d e n i e d  1 9 7 7 ) .  ( a )  
Decided  unde r  Texas  law; (b) J u r y  t r i a l ;  (c) Damages awardPd: 

$150,000 c o m p e n s a t o r y  
50,000 exempla ry  

$200,000 

( d )  Aff i rmed and reformed: r e c o v e r y  a g a i n s t  n o n - c o r p o r a t e  
employee  d e f e n d a n t s  d e l e t e d  b u t  c a s e  i s  u n c l e a r  a s  t o  w h e t h e r  
t h i s  r e s u l t e d  i n  a n y  c h a n g e  i n  t h e  amount  of t h e  r e c o v e r y ;  (e )  
Texas p o s t - G e r t z  s t a n d a r d  f o r  p r i v a t e  f i g u r e  is n e g l i g e n c e  p l u s  
a c t u a l  i n j u r y .  

40. Kinq v. Masson, 251 S.E.2d 1 0 7  (Ga. App. 1978; - r e h .  
d e n i e d  1 9 7 8 ) .  ( a )  D e c i d e d  u n d e r  G e o r q i a  law; (b) J u r y  t r i a l ;  
(c)  Damages awarded: 

(d )  Af f i rmed ;  (e) No damages i s s u e .  

41 .  K r a i s i n g e r  v. L i q q e t t ,  592 P.26 477 (Kan. App. 1979;  
r eh .  d e n i e d  1 9 7 9 ) .  ( a )  Dec ided’unde r  Kansas law; ( b )  J u r y  
t r i a l ;  ( c )  No damages awarded d e s p i t e  a f i n d i n g  f o r  t h e  
p l a i n t i f f :  (d )  Af f i rmed ;  (e )  Even t h o u g h  nominal  damages s h o u l d  
have  been  awarded as a matter o f  l aw ,  t h e  d e c i s i o n  w i l l  n o t  be 
r e v e r s e d ;  n in i rn i s .  

42. L u s t e r  v. R e t a i l  C r e d i t  Co., 575 F.2d 6 0 9  ( 8 t h  C i r .  
1 9 7 8 ) .  ( a )  Decided u n d e r  Arkansas  law: (b)  J u r y  t r i a l ;  (c) 
Damages awarded:  

$ 50 ,000  c o m p e n s a t o r y  
~ O O , O O O  p u n i t i v e  

$150,000 

( A )  Aff i rmed  and m o d i f i e d :  c o m p e n s a t o r y  award  u p h e l d  on 
r e m i t t i t u r  o f  p u n i t i v e  award:  (e )  A r k a n s a s  requires a c t u a l  i l l  
w i l l  o r  express malice f o r  an award  of p u n t i v e  damages.  

43. M a r c h e s i  v .  F r a n c h i n o ,  387 A.2d 1129 (Xd. App. 1 9 7 8 ) .  
( a )  Decided under  t4ary land  l a w ;  (b) J u r y  t r i a l ;  (c) Damages 
awarded: 
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$20 ,000  p u n i t i v e  
500  c o m p e n s a t o r y  

$20,500 

(d )  Reve r sed  a c t u a l  malice r e q u i r e d  t o  d e f e a t  c o n d i t i o n a l  
2 r i v i l e g e ;  ( e )  No damages h o l d i n g .  

44. Matthews v.  Deland S t a t e  Bank,  334 So.2d 1 6 4  ( F l a .  
App. 1 9 7 6 ) .  ( a )  Decided  u n d e r  F l o r i d a  law; ( b )  J u r y  t r i a l ;  (c)  
Lower c o u r t  found f o r  d e f e n d a n t :  ( d )  R e v e r s e d ;  jury may d e d u c e  
m a l i c e  from p r o o f  of  p u b l i c a t i o n ;  n e w  t r i a l  o r d e r e d ;  ( e )  No 
damages d i s c u s s i o n .  

4 5 .  Mid-America Food S e r v i c e  v. A R A  S e r v i c e s ,  I n c . ,  578 
F.2d 6 9 1  ( 8 t h  C i r .  1 9 7 8 ) .  ( a )  Decided  unde r  Kansas  law;  ( b )  
J u r y  t r i a l ;  ( c )  Damages awarded:  

$25 ,000  p u n i t i v e  
o a c t u a l  

$25 ,000  

( d )  A f f i r m e d ;  (e )  Under Kansas law, i t  is - n o t  p l a i n  e r r o r  t o  
award p u n i t i v e  damages when no a c t u a l  damages are  awarded.  
However, unde r  Kansas  law,  no p u n i t i v e  damages may be  awarded  
a b s e n t  a c t u a l  malice. 

46 .  NAACP v. Moody, 350 So.2d 1365  (Miss. 1977;  - r e h .  
d e n i e d  1977) ;  3 Med.L.Rep. 1711; ( a )  Decided  under  N i s s i s s i p p i  
law (b) J u r y  t r i a l ;  (c) Damages awarded:  

$200,000 p u n i t i v e  
50 ,000  a c t u a l  

$250,000 

A c t u a l  damages r e d u c e d  t o  $ 1 0 , 0 0 0  by t r i a l  c o u r t .  

( d )  Reve r sed ;  f a i l u r e  t o  show Times malice; ( e )  No damages 
ho  I d  i n g  . 

47.  Ne l son  v. C a i l ,  583  P.2d 1384 ( A r i z .  App. 1978;  reh. 
d e n i e d  1978 r e v i e w  d e n i e d  1 9 7 8 ) .  ( a )  Decided  under  Arizona 
law; ( b )  J u r y  t r i a l ;  (c )  Damages awarded:  

1. Defamat ion  c o u n t :  
$ 1 , 0 0 0  nomina l  

$4 ,000  
3 , 0 0 0  p u n i t i v e  

- 1 5  - 
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2. 

T o t a l  

(d) Defamat ion  award r e d u c e d  

I n t e r f e r e n c e  c o u n t  
$40,000 creneral 

t o  $1 nomina l  damages $0 
p u n i t i v e .  Judgment  f o r  i n t e r f e r e n c e  w i t h  c o n t r a c t u a l  r e l a t i o n s  
a f f i r m e d :  (e) (1) P u n i t i v e  damages may n o t  be awarded  a b s e n t  a 
showing o f  Times malice. ( 2 )  Nominal damages a r e  t r i v i a l  i n  
amount;  $1,000 i s  - n o t  t r i v i a l .  

d e n i e d  1 9 7 7 ) .  ( a )  Dec ided  u n d e r  I n d i a n a  l a w ;  (b) J u r y  t r i a l ;  
(c )  Damages awarded:  

48 .  P a t t e n  v. S m i t h ,  360 N.E.2d 233  ( Ind .  App. 1977; - r e h .  

$30.300 D u n i t i v e  
L 

12 ,350  a c t u a l  
$42,650 

( d )  Reversed:  j u r y  i n s t r u c t i o n s  m u s t  make c l e a r  d i f f e r e n c e  
be tween common law a n d  Times m a l i c e  and  exp la in  "reckless 
d i s r e g a r d . " ;  (e )  No damages h o l d i n g .  

49. P i r r e  v. P r i n t i n g  Developments ,  Inc .  468 F. Supp. 1028 
(S.D.N.Y. 1 9 7 9 ) ;  a f f ' d  614 F.2d 1290  ( 2 d  C i r .  1 9 7 9 ) .  ( a )  
Decided  u n d e r  C o n n e c t i c u t  law:  ( b )  J u r y  t r i a l ;  ( c )  Damages 
awarded : 

( d )  A c t u a l  damages r e d u c e d  t o  $ 4 5 , 0 0 0 ;  p u n i t i v e  damages u p h e l d ;  
(e )  No damages d i s c u s s i o n .  

50. P o r t e r f i e l d  v. B u r g e r  Kinq C o r p . ,  540 F.2d 398 ( 8 t h  
C i r .  1 9 7 6 ) .  ( a )  Decided  unde r  M i s s o u r i  law: (b) J u r y  t r i a l ;  
( c )  Damages award: 

1. Employment s t a t u t e :  $10 ,000  a c t u a l  
0 p u n i t i v e  

$10,000 

2 .  L i b e l  

T o t a l  $60 ,000  
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Reduced by t r i a l  c o u r t  t o :  1. $1 n o m i n a l ;  0 
p u n i t i v e ;  2. 0 ;  no damage shown: (3) Aff i rmed:  (e )  Under 
M i s s o u r i  law, p u n i t i v e  damages can  be r e c o v e r e d  o n l y  when t h e r e  
is a b a s i s  f o r  t h e  r e c o v e r y  of  compensa to ry  damages.  

51. R a m a c i o t t i  v. Z inn ,  550 S.W.2d 2 1 7  (140. App. 1 9 7 7 ) .  
( a )  Dec ided  under  M i s s o u r i  l a w :  ( b )  J u r y  t r i a l :  (c )  Damages 
awarded:  

$10,000 a c t u a l  a n d  p u n i t i v e  

(3) Aff i rmed  i n  par t :  r e v e r s e d  i n  p a r t ;  remanded; ( e )  No 
d iscuss i o n  of damages . 

52. R i g g s  N a t i o n a l  Bank v. Pr ice ,  359 A.2d 25  (D.C.  
1 9 7 9 ) .  ( a )  Decided  under  D i s t r i c t  of  Columbia l a w ;  ( b )  J u r y  
t r i a l :  (c )  Damages awarded: 

1. 

2 .  

F a l s e  Impr i sonmen t  
a. D e f e n d a n t  bank $1, 0 0 0  compensa to ry  

5 , 0 0 0  p u n i t i v e  

b. Defendan t  employee  $ 1 , 0 0 0  c o m p e n s a t o r y  
500 p u n i t i v e  

51 ,000  
T o t a l  $7,500 

S l a n d e r  
a .  D e f e n d a n t  bank $1 ,250  compensa to ry  

5 ,000  p u n i t i v e  
$6 ,250  

b. Defendan t  employee  $1 ,250  compensa to ry  
500 p u n i t i v e  

$1.750 
T o t a l  $8 ,000  

( d )  Judgment  f o r  f a l s e  impr i sonmen t  r e v e r s e d :  judgment  f o r  
s l a n d e r  a f f i r m e d  and  compensa to ry  b u t  n o t  p u n i t i v e  damages 
awarded: ( e )  P u n i t i v e  damages a r e  awarded t o  p u n i s h  p e r s o n s  f o r  
o u t r a g e o u s  c o n d u c t  s u c h  a s  m a l i c i o u s n e s s ,  e t c . ,  b u t  s u c h  awards  
a r e  n o t  f a v o r e d .  

53. R o b e r t s  v. Buche r ,  584 P.2d 97 (Co lo .  4pp. 1978 ;  r e h .  - 
d e n i e d  1 9 7 8 ) ;  r e v e r s e d  595 P.2d 239 (Colo .  1979)  ( S e e  Bucher  v. 
R o b e r t s  s u p r a . ) :  ( a )  Decided  under  Co lo rado  law.: ( b )  J u r y  
t r i a l ;  (c) Damages awarded:  

$5,000 compensa to ry  
500 p u n i t i v e  

$5,500 
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( d )  Reve r sed :  (e )  No damages d i s c u s s i o n .  

54. R o g e l e i n  P r o v i s i o n  Co. v. Mayen, 566 S.W.2d 1 (Tex. 
C i v .  App. 1 9 7 8 ) -  (a )  Decided u n d e r  Texas  l a w ;  ( b )  J u r y  t r i a l ;  
(c)  No d i s c u s s i o n  o f  damages awarded;  ( d )  ; ( e ) .  

55. Rowe v. Metz ,  579 P.2d 8 3  ((2010. 1 9 7 8 ) .  ( a )  Dec ided  
i lnder C o l o r a d o  law; ( b )  Jury t r i a l ;  (c)  Damages awarded:  

$1 ,000  compensa to  rv 
p u n i t i v e  

- 
2,500 

$3 ,500  

( d )  Af f i rmed ;  (e) Where t h e  r e p u t a t i o n  o f  a p r i v a t e  p l a i n t i f f  
h a s  been  i n j u r e d  by a non-media d e f e n d a n t  i n  a p u r e l y  p r i v a t e  
c o n t e x t ,  and t h e  remarks a r e  d e f a m a t o r y  per se .  the common law 
ru le  pe rmi t t i ng  t h e  p r e s u m p t i o n  o f  damages is a p p l i c a b l e .  

5 6 .  Royer v. S t e i n b e r g ,  153 C a l .  R p t r .  499 (App. 1979)  

( a )  Decided u n d e r  C a l i f o r n i a  law.: (b) ?; (c )  Damages 
awarded:  

( d )  Reve r sed ;  p r i v i l e g e ;  ( e )  NO d i s c u s s i o n  of damages.  

57. S e a r s ,  Roebuck Fi C o .  v. Moten,  558  P.2d 954 ( 9 r i z .  
~ p p .  1976; r e h .  d e n i e d ;  D e t i t i o n  f o r  r e v i e w  d e n i e d  1 9 7 7 ) .  ( a )  
Decided unde r  A r i z o n a  law; (b )  J u r y  t r i a l ;  (c)  Damages awarded:  

$1 c o m p e n s a t o r y  
- $1 p u n i t i v e  
$2 

I n c r e a s e d  by a d d i t u r  : $25,000 c o m p e n s a t o r y  
$ 5,000 p u n i t i v e  
$30,000 

( d )  Judgment v a c a t e d :  a d d i t u r  i m p r o p e r ;  (e)  No d i s c u s s i o n .  

58. S o u t h w e s t e r n  B e l l  T e l e p h o n e  Co .  v .  Dixon,  575  S.W.2d 
596 (Tex. Civ .  App. 1978;  r e h .  d e n i e d  1 9 7 9 ) .  ( a )  Dec ided  under  
Texas  law; (b) J u r y  t r i a l ;  (c )  Damages awarded:  
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P l a i n t i f f  1, 

$ 500,000 a c t u a l  ( s l a n d e r )  
500,000 w r o n g f u l  d e a t h  ( caused  

bv s l a n d e r )  
500 ,000  exempla ry  

$1 ,500 ,000  

P l a i n t i f f  2. 

$1,000,000 a c u t a  1 
500,000 exempla ry  

( d )  R e v e r s e d ;  c o n d i t i o n a l  p r i v i l e g e ;  no malice shown; (e) No 
d i s c u s s i o n  o f  damages.  

59.  S t e a r n s  v .  McManis ,  543 S.W.25 659 (Tex.  Civ.  A ~ D .  
1976; r e h .  d e n i e d  1 9 7 6 ) .  ( a )  Decided unde r  Texas  law;  (b) J u r y  
t r i a l ;  (c )  Damages awarded: 

( d )  Af f i rmed ;  (e)  No h o l d i n g  on damages.  

6 0 .  Thomas v. Kaufmann's ,  4 3 6  F. Supp. 293 (W.D.  Pa.  1977)  
( a )  Decided  u n d e r  Ohio law. (b) J u r y  t r i a l ;  (c) Damages 

awarded:  

( d )  No damages h o l d i n g ;  ( e )  Reversed: new t r i a l  o r d e r e d ;  
v e r d i c t  a g a i n s t  w e i g h t  of e v i d e n c e .  

61. T h o r n t o n  v. E q u i f a x  I n c . ,  4 6 7  F. Supp. 1008 (3.D. A r k .  
1979)  r e v e r s e d  619 F.2d 700 ( 8 t h  C i r .  1 9 8 0 ) :  c e r t .  d e n i e d  1 0 1  
S .  C t .  108  ( 1 9 8 0 ) .  ( a )  Decided unde r  A r k a n s a s  l a w ;  (b) ?: (c) 
Damages awarded:  

$250,000 p u n i t i v e  I 
5,000 a c t u a l  

$255,000 

( d ) ;  ( e )  J u r y  may c o n s i d e r  d e f e n d a n t ' s  w e a l t h  i n  a s s e s s i n g  
p u n i t i v e  damages. 

- 1 9  - 
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62. Troutman v. E r l a n d s o n ,  593 P.2d 7 9 3  (Or. 1978) .  ( a )  
Dec ided  unde r  Oreqon l aw ( b )  ? (c) ?; ( d )  Af f i rmed ;  ( e )  
Damages n o t  a t  i s s u e .  

63. T u r n e r  v. Gateway T r a n s p o r t a t i o n ,  I n c .  569 S.W.2d 358 
(No. App. 1 9 7 8 ) .  ( a )  Dec ided  unde r  X i s s o u r i  law;  (b) J u r y  
t r i a l ;  (c) Damages awarded:  

$50 ,001  p u n i t i v e  
5 , 0 0 0  compensa to ry  

$55,001 

J u r y  v e r d i c t  v a c a t e d ;  q u a l i f i e d  p r iv i l ege  e tc . ;  
directed v e r d i c t  f o r  d e f e n d a n t .  

( d )  Af f i rmed ;  ( e )  No damages h o l d i n g .  

6 4 .  Ward T e l e c o m m u n i c a t i o n s  & Computer S e r v i c e s ,  I n c .  v.  
S t a t e ,  366 N.E.2d 840 (N.Y. 1 9 7 7 ) .  ( a )  Decided  u n d e r  New York 
l a w ;  ( b )  ?; (c) ?; ( d )  R e v e r s e d ;  a b s o l u t e  p r i v i l e g e ;  (e )  N o  
damages h o l d i n g .  

65. Wenig v. Wood, 349 N.E.2d 235 ( I n d .  App. 1976;  - r e h .  
d e n i e d  1976) .  ( a )  Decided  unde r  I n d i a n a  l a w ;  (b) J u r y  t r i a l ;  
(c)  Damages awarded:  

$150.000 a c t u a l  
5 0 , 0 0 0  p u n i t i v e  

$200,000 

Reduced t o  $25.000 a c t u a l  ~~ 

5 , 0 0 0  p u n i t i v e  
$30,000 

( d )  Aff i rmed i n  p a r t ;  r e v e r s e d  i n  p a r t ;  (e )  Mal 
shown f o r  p r i v a t e  p l a i n t i f f s  t o  r e c o v e r  damages 
p u n i t i v e ) .  

ce need  n o t  be  
( a c t u a l  o r  

66. Wheeler  v .  Green ,  593  P.2d 777, 5 bled. L. Rptr.  1132 
( O r .  1 9 7 9 ) .  ( a )  Decided  u n d e r  Oregon law; ( b )  J u r y  t r i a l ;  (c) 
Damages awarded: 

$150,000 g e n e r a l  
a g a i n s t  v a r i o u s  260 ,000  p u n i t i v e  
d e f e n d a n t s  $ 4 1 0 , 0 0 0  

(d )  P u n i t i v e  damages e l i m i n a t e d ;  v a r i o u s  o t h e r  c h a n q e s  re :  
d e f e n d a n t s  o t h e r  t h a n  Green;  ( e )  Damaqes h o l d i n q :  The 
Oregon C o n s t i t u t i o n ,  Art .  I ,  558, 1 0 ,  p r o h i b i t s  a w a r d i n g  
p u n i t i v e  damages i n  d e f a m a t i o n  c a s e s .  -Bowever ,  

- 2 0  - 
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c o m p e n s a t o r y  damages may i n c l u d e  an award f o r  m e n t a l  
a n g u i s h .  

11. ACTUAL DAMAGES -- :4EDIA AND N O N - M E D I 4  CASES 

( a )  
awar 

67.  Dixson v. N e w s w e e k ,  562 F.2d 626 ( 1 0 t h  C i r .  1 9 7 7 ) .  
Decided u n d e r  C o l o r a d o  law; ( b )  J u r y  t r i a l ;  (c )  Damages 
,ded:  $75,000;  r e d u c e d  by c o u r t  t o  45 ,000;  ( d )  Af f i rmed ;  

( e )  The Colorado s t a n d a r d  re: p r i v a t e  f i g u r e  p l a i n t i f f s  i s  
" r e c k l e s s  d i s r e g a r d "  a s  d e f i n e d  . b y  s t a t e  law;  t h a t  is "wanton 
i n d i f f e r e n c e  t o  c o n s e q u e n c e s "  r a t h e r  t h a n  se r ious  d o u b t  a s  t o  
f a  Is i t y  . 

P l a i n t i f f ' s  a rgumen t  t h a t  b e c a u s e  of t h e  g e n e r a l  
v e r d i c t  i t  c a n n o t  be  a s c e r t a i n e d  f o r  which o f  h i s  claims f o r  
a c t u a l  damages t h e  j u r y  a l l o w e d  compensation, i s  re jected 
b e c a u s e  of  h i s  f a i l u r e  t o  reques t  a spec ia l  v e r d i c t .  

68.  E.W. S c r i p p s  v. Cholomondelay ,  569 S.W. 2d 700 (Ky. 

69. M a r t i n  v. G r i f f i n  T e l e v i s i o n ,  I n c . ,  549 P.  2d 85  

1 9 7 8 ) .  See  d i s c u s s i o n  s u p r a . ,  case # 7. 

( 1 9 7 6 ) .  See  d i s c u s s i o n  s u p r a .  case # 1 4 .  

70. Mid-America Food S e r v i c e ,  I n c .  v. &RA S e r v i c e s ,  I n c . ,  
578 F. 2d 6 9 1  ( 8 t h  C i r .  1 9 7 8 ) .  See d i s c u s s i o n  s u p r a ,  case # 47. 

71. Nelson v. C a i l ,  583  P.2d 1384 ( A r i z .  App. 1 9 7 8 ) .  S e e  
d i s c u s s i o n  s u p r a . ,  case # 47. 

72. N i e v e s  v. Army T i ? n e s ,  440 F. supp .  677 (D.P.R. 1 9 7 6 ) .  
(3) A - media case d e c i d e d  u n d e r  P u e r t o  R i c o  law;  ( b )  Non- jury  
q u e s t i o n ;  ( c )  ; ( d )  ; ( e )  Hal ice  i s  presumed u n d e r  t h e  
law o f  Puer to  Rico when t h e  c h a r g e  made i n  t h e  a l l e g e d l y  
l i b e l o u s  m a t e r i a l  i s  a p u n i s h a b l e  o f f e n s e .  

" A c t u a l  damages" i n c l u d e  " impa i rmen t  o f  r e p u t a t i o n  and 
s t a n d i n g  i n  t h e  community,  p e r s o n a l  h u m i l i a t i o n ,  and m e n t a l  
a n g u i s h  and s u f f e r i n g . "  

73.  Peagler v. Phoen ix  Newspauers, I n c . ,  1 1 4  A r i z .  309, 
560 P. 2d 1216 ( 1 9 7 7 ) .  ( a )  A media  case d e c i d e d  unde r  Ar izona  
law: ( b )  D i r e c t e d  v e r d i c t  f o r  d e f e n d a n t  a p p e a l e d ;  a f f i r m e d  bv ~~ . . .  
t h e  A r i z o n a  C o u r t  of A p p e a l s ;  (c) ; ( d j - A f f i r m e d ;  ( e )  Xere 
n e g l i g e n c e  i s  s u f f i c i e n t  t o  e s t a b l i s h  f a u l t  i n  a s u i t  f o r  
d e f a m a t i o n  b r o u g h t  by a p r i v a t e  p l a i n t i f f  unde r  G e r t z .  

G e r t z  r e q u i r e m e n t  f o r b i d d i n g  p r e s u m p t i o n  o f  damages. 
" A c t u a l  damages" were s u f f i c i e n t l y  a l l e g e d  t o  meet t h e  

74. P e t t e n g i l 1 . v .  Booth  NewspaDers, I n c . ,  278 N.V. 2d 582 
(Nich .  App. 1 9 7 9 ) .  See d i s c u s s i o n  s u o r a ,  c a s e  # 18. 
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75. S r i b e r g  v. Raymond, 544 F. 2d 15 (1st C i r .  1 9 7 6 ) .  ( a )  
Decided  under  H a s s a c h u s e t t s  law; ( b )  : ( C )  ; (d)  ; (e )  
Summary judgment f o r  a t t o r n e y  o n  i s s u e  of p r i v i l e g e  a f f i r m e d .  

16. Time. I n c .  v. F i r e s t o n e ,  424 U.S. 448 1 ?led. L. Rptr.  
1665 ( 1 9 7 6 ) .  ( a )  Hed ia  case d e c i d e d  u n d e r  F l o r i d a  law; (b)  
J u r y  t r i a l ;  (c) $ 1 0 0 , 0 0 0 ;  ( d )  R e v e r s e d  for  f a i l u r e  t o  s u b m i t  
j u r y  i n s t r u c t i o n s  a s  t o  f a u l t ,  o r ,  i n  t h e  a l t e r n a t i v 9 ,  a 
f i n d i n g  a s  t o  f a u l t  by t h e  C o u r t ;  ( e )  Supreme C o u r t ' s  comment 
on a c t u a l  damages.  

compensable  i n j u r y  i n  a d e f a m a t i o n  a c t i o n  i s  t h a t  which may be  
done  t o  o n e ' s  r e p u t a t i o n ,  and t h a t  claims n o t  p r e d i c a t e d  upon 
s u c h  i n j u r y  are  by d e f i n i t i o n  n o t  a c t i o n s  f o r  d e f a m a t i o n .  B u t  
F l o r i d a  h a s  o b v i o u s l y  d e c i d e d  t o  permit r e c o v e r y  f o r  o t h e r  
i n j u r i e s  w i t h o u t  r e g a r d  t o  m e a s u r i n g  t h e  e f f e c t  t h e  f a l s e h o o d  
may have  had upon a p l a i n t i f f ' s  r e p u t a t i o n .  This d o e s  n o t  
t r a n s f o r m  t h e  a c t i o n  i n t o  s o m e t h i n g  o t h e r  t h a n  a n  a c t i o n  f o r  
d e f a m a t i o n  a s  t h a t  term i s  meant  i n  G e r t z .  I n  t h a t  o p i n i o n  we 
made it clear  t h a t  s ta tes  c o u l d  b a s e  a w a r d s  on elements o t h e r  
t h a n  i n j u r y  t o  r e p u t a t i o n ,  s p e c i f i c a l l y  l i s t i n g  ' p e r s o n a l  
h u m i l i a t i o n ,  and m e n t a l  a n g u i s h  and s u f f e r i n g '  a s  examples of 
i n j u r i e s  which  m i g h t  be  compensa ted  c o n s i s t e n t l y  w i t h  t h e  
c o n s t i t u t i o n  upon a showing of f a u l t .  B e c a u s e  r e s p o n d e n t  h a s  
d e c i d e d  t o  f o r e g o  r e c o v e r y  f o r  i n j u r y  t o  h e r  r e p u t a t i o n ,  s h e  i s  
n o t  p r e v e n t e d  from o b t a i n i n g  c o m p e n s a t i o n  f o r  s u c h  o t h e r  
damages t h a t  a d e f a m a t o r y  f a l s e h o o d  may have  c a u s e d  he r . "  (424 
U.S. 448, 460 (19761.)  

77. T r a h s n  v. R i t t e r m a n ,  368 So. 2d 181 (La .  App 1979). 

" P e t i t i o n e r ' s  t h e o r y  seems t o  be  t h a t  t h e  o n l y  

( a )  Decided  under  L o u i s i a n a  law; ( b )  Non j u r y  t r a i l ;  (c) 
Damages awarded: $1,000 i n  g e n e r a l  damages; ( d )  A f f i r m e d ;  ( e )  
Damages h o l d i n g :  

(1) When a l l e g e d  d e f a m a t o r y  words a r e  found  t o  
be  d e f a m a t o r y  per se, f a l s i t y  a n d  malice a re  presumed 
and  d e f e n d a n t  b e a r s  bu rden  o f  r e b u t t i n g  p r e s u m p t i o n .  

(2 )  Xere a s s e r t i o n  o f  c r i m i n a l  c o n d u c t  is 
i n j u r i o u s  t o  r e p u t a t i o n  of  defamed p a r t y  and  e n t i t l e s  
him t o  damages w i t h o u t  p r o o f  t h e r e o f .  

( 3 )  Damages f o r  h u m i l i a t i o n ,  e m b a r r a s s m e n t  a n d  
m e n t a l  a n g u i s h  and  s u f f e r i n g ,  a l t h o u g h  r e q u i r i n g  
compe ten t  e v i d e n c e ,  need n o t  be e s t a b l i s h e d  i n  t e rms  
of p e c u n i a r y  val i le .  

( 4 )  T r i e r  o f  f a c t  h a s  g r e a t  d i s c r e t i o n  i s  
s e t t i n g  amount o f  damages;  t h e  e x e r c i s e  o f  t h i s  
d i s c r e t i o n  w i l l  n o t  be  d i s t u r b e d  a b s e n t  a showing of 
m a n i f e s t  e r r o r .  
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GUCCIONE V. HUSTLER MAGAZINE: 
FIRST OF THE MEGA-DAMAGE 

AWARDS REVERSED on APPEAL 

Much h a s  been w r i t t e n  o v e r  t h e  p a s t  s e v e r a l  months  
c o n c e r n i n g  t h e  new and d i s t u r b i n g  t r e n d  toward  huge ,  s e v e n -  
f i g u r e  damage a w a r d s  i n  l i b e l  cases. Many o f  t h o s e  j u r y  a w a r d s  
are now p e n d i n g  on a p p e a l .  One s u c h  case, Guccione  v. H u s t l e r  
Magaz ine ,  w h i l e  t h e  l e a s t  p u b l i c i z e d  ( p e r h a p s  b e c a u s e  i t  p i t s  a 
media  p l a i n t i f f  a g a i n s t  a n  u n p o p u l a r  i f  n o t  n o t o r i o u s  media  
d e f e n d a n t ) ,  h a s  become t h e  f i r s t  t o  t e s t  t h e  c u r r e n t  a t t i t u d e  
of t h e  a p p e l l a t e  bench t o  s u c h  huge awards .  If t h e  Ohio C o u r t  
o f  Appeals  view i s  r e p r e s e n t a t i v e ,  t h e r e  is some c a u s e  f o r  
optimism t h a t  o t h e r  huge a w a r d s  w i l l  be r e v e r s e d  or  
s u b s t a n t i a l l y  r educed  o n  a p p e a l .  

I n  Guccione ,  p l a i n t i f f ,  t h e  p u b l i s h e r  o f  P e n t h o u s e  
Macrazine. comDlained o f  t h e  DUbliCat iOn.  i n  t h e  J u n e ,  1 9 7 9  
i ss= .Hus t ie r  Magazine,  of a d o c t o r e d  p h o t o g r a p h  i n  which 
p l a i n t i f f ' s  head ( p h o t o  c o u r t e s y  o f  U.P . I . )  was supe r imposed  on 
t h e  p h o t o g r a p h  (source u n s t a t e d )  of a n o t h e r  man p e r f o r m i n g  
"buggery ."  The f a k e  p h o t o  a p p e a r e d  u n d e r  t h e  c a p t i o n ,  "Bob 
G u c c i o n e  D i s c o v e r s  V a s e l i n e . "  The j u r y  r e c o r d e d  i t s  d i s -  
p l e a s u r e  w i t h  t h e  H u s t l e r  b r a n d  o f  humor by r e n d e r i n g  a m a s s i v e  
v e r d i c t  i n  p l a i n t i f f ' s  f a v o r  o n  l i b e l  and  o n  i n v a s i o n  o f  
p r i v a c y  c o u n t s .  The v e r d i c t  a g a i n s t  t h e  Magazine was f o r  
$1 ,150 ,000  i n  compensa to ry  damages ( i n c l u d i n g  a t t o r n e y s  f ees )  
and  $ 1 1 , 0 0 0 , 0 0 0  i n  p u n i t i v e  damages and a g a i n s t  L a r r y  F l y n t ,  
t h e  M a g a z i n e ' s  p u b l i s h e r ,  f o r  $2 ,150 ,000  i n  compensa to ry  
damages ( i n c l u d i n g  a t t o r n e y s  fees)  and  $26 ,000,000 i n  p u n i t i v e  
damages .  On r e m i t t i t u r ,  t h e  t r i z l  j u d g e  s u b s t a n t i a l l y  r educed  
t h e  damage judgment  t o  a p p r o x i m a t e l y  1 / 1 3 t h  of  t h e  j u r y ' s  
o r i g i n a l  award ,  b u t  s t i l l  a m u l t i - m i l l i o n  d o l l a r  s u m  -- 
$ 1 , 1 5 0 , 0 0 0  i n  compensa to ry  damages ( and  a t t o r n e y s  f e e s )  a g a i n s t  
e a c h  d e f e n d a n t  and p u n i t i v e  damages o f  $2 ,000 ,001  a g a i n s t  
d e f e n d a n t  F l y n t  and  $ 8 5 0 , 0 0 1  a g a i n s t  t h e  Magazine.  

On a p p e a l ,  t h e  F r a n k l i n  County C o u r t  o f  Appea l s  
r e v e r s e d  a n d  remanded f o r  a new t r i a l  on t h e  damage i s s u e  
o n l y .  The C o u r t  s u s t a i n e d  a number of a s s i g n m e n t s  o f  e r ro r  
r e g a r d i n g  imprope r ,  i n a d m i s s i b l e  and in f l ammato ry  t e s t i m o n y .  
I t  a l s o  found  e r r o r  i n  a c o n f u s i n g  v e r d i c t  form and  i n  j u r y  
i n s t r u c t i o n s  which i t  f o u n d  t o  have  r e s u l t e d  i n  improper awards  
o f  p u n i t i v e  damages on t h o s e  c o u n t s  where t h e  j u r y  m a d e ' n o  
award  f o r  a c t u a l  o r  c o m p e n s a t o r y  damages. F u r t h e r  -- and most 
c e n t r a l l y  -- t h e  C o u r t  o f  Appeals h e l d  t h a t  t h e  huge p u n i t i v e  
a w a r d s ,  b o t h  b e f o r e  and  a f t e r  r e m i t t i t u r ,  were c l e a r l y  t h e  
r e s u l t  o f  " p a s s i o n  or p r e j u d i c e "  and must  be s e t  a s i d e .  The 
t r i a l  c o u r t ' s  r e m i t t i t u r  of p u n i t i v e  d a n a g e s ,  t h e  C o u r t  of 
A p p e a l s  found ,  i t se l f  e s t a b l i s h e s  t h a t  t h e  j u r y  award was some 
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13 times greater  t h a n  r e a s o n a b l y  c o u l d  be awarded .  Moreove r ,  
t h e  p u n i t i v e  damage award s o u g h t  was c l e a r l y  i n t e n d e d ,  
a c c o r d i n g  t o  t h e  C o u r t  o f  Appeals, " t o  p u t  [ F l y n t ]  o u t  of 
b u s i n e s s  ... [ and]  t h i s  i s  e x a c t l y  what  t h e  j u r y  a t t e m p t e d  t o  
d o  ... Where a j u r y  a w a r d s  p u n i t i v e  damages w i t h  t h e  i n t e n t  of 
d e s t r o y i n g  a person o r  c o r p o r a t i o n ,  r a t h e r  t h a n  m e r e l y  
p u n i s h i n g  them ... t h e  j u r y  h a s  o p e r a t e d  u n d e r  p a s s i o n  and 
p r e j u d i c e . "  (Memorandum o p i n i o n  a t  pp. 38-39) F i n a l l y ,  and  
s i g n i f i c a n t l y ,  t h e  C o u r t  a l s o  found  t h a t  t h e  compensa to ry  
damage award was a l s o  " g r o s s l y  e x c e s s i v e . "  p.s n o t e d  by t h e  
C o u r t ,  " T h e r e  i s  n o  c o n c e i v a b l e  b a s i s  upon which  t h e  j u r y  c o u l d  
p r o p e r l y  re turn  a v e r d i c t  o f  $ 1 , 0 0 0 , 0 0 0  i n  c o m p e n s a t o r y  damages 
f o r  i n v a s i o n  of p r i v a c y  or $2,000,000 i n  c o m p e n s a t o r y  damages 
f o r  t h e  l i b e l ,  u n l e s s  t h e y  were i n f l u e n c e d  by t h e  a p p e a l s  f o r  
p a s s i o n  and p r e j u d i c e  ..." 

SUPREI4E COURT TO BEAR 
TWO CASES; REFUSES 

TO TAKE s E v m  OTHERS 

The  Supreme C o u r t  h a s  k i c k e d  o f f  i t s  new Term i n  
d r a m a t i c  f a s h i o n  by accepting two l i b e l  cases on p e t i t i o n s  for 
c e r t i o r a r i .  t h e  f i r s t  l i b e l  cases t o  b e  h e a r d  i n  t h r e e  Terms. 
The cases a c c e p t e d ,  S t r e e t  v. NBC and Wilson v. Scripps - 
Howard B r o a d c a s t i n q  Co. had  b o t h  b e e n  d e c i d e d  f a v o r a b l y  t o  
media d e f e n d a n t s  i n  t h e  lower  c o u r t s .  Each case t h e r e f o r e  o n c e  
a g a i n  t h r e a t e n s  a n  u n f a v o r a b l e  c u l i n g  f o r  l i b e l  d e f e n d a n t s .  In 
S t r e e t ,  y e t  a n o t h e r  n a r r o w i n g  o f  t h e  " p u b l i c  f i g u r e "  c a t e g o r v  
i s  a p o s s i b i l i t y .  In Wilson ,  a m a j o r  r u l i n g  on burden  o f  o r o o f  
o f  f a l s i t y  i n  l i b e l  a c t i o n s  is  i n  t h e  o f f i n g .  The  C o u r t  h a s  
a l s o  d e n i e d  p e t i t i o n s  i n  s e v e n  o t h e r  c a s e s .  The c a s e s  and 
d i s p o s i t i o n s  ( t h r o u g h  NovPmber 9 ,  1981)  a r e  a s  f o l l o w s :  

I. Review Denied 

1. A r s e n a u l t  v. A l l e g h e n y  A i r l i n e s ,  I n c . ,  
u n p u b l i s h e d ,  (1st C i r . ,  12/24/80), ce r t .  d e n i e d ,  50 U . S . L . W .  
3-245 (10/5/81). (non-media ac t ion  -- summary i u d s m e n t  had been  - -  - . . .  . .  . 
g r a n t e d  i n  f a v o r  of d e f e n d a n t ) .  

2. Kadans v. O ' B r i e n ,  u n p u b l i s h e d ,  ( 9 t h  C i r . ,  
11 /26 /80) ,  c e r t .  d e n i e d ,  50 U . S . L . W .  3245 (10/5/81), (non-media 
a c t i o n  -- N i n t h  C i r c u i t  had h e l d  t h a t  t e s t i m o n y  g i v e  by w i t n e s s  
i n  a f a c t - g a t h e r i n g  h e a r i n g  r e l a t e d  t o  a p p o i n t m e n t  o f  p e r s o n n e l  
c o n d u c t e d  by a n o n - d e c i s i o n  making a g e n c y  was a b s o l u t e l y  
p r i v i l e g e d )  . 

3. Yedico v. T i m e ,  I n c . ,  643 F.2d 134, 6 Yed. L. 
Rptr .  2529 (3d-denied, 50 U.S.L.W. 3246 
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(10/5/81)  ( T h i r d  C i r c u i t  had r u l e d  t h a t  magazine a r t i c l e  was 
p r o t e c t e d  by common law p r i v i l e g e  f o r  f a i r  r e p o r t i n g  o f  
o f f i c i a l  a c t i o n ) .  

4 .  P o r t e r  V. Guam P u b l i c t i o n s ,  I n c . ,  7 Med. L. Rptr.  
1368 ( 9 t h  C i r .  1 9 8 l ) ,  c e r t .  d e n i e d ,  50 U.S.L.W. 3300 (10/13/81)  
( N i n t h  C i r c u i t  had r u l e d ,  on remand from Supreme C o u r t  t o  
r e c o n s i d e r  i n  l i g h t  o f  G e r t z ,  t h a t  d e f e n d a n t ' s  newspape r  
a r t i c l e  r e g a r d i n g  t h e  c o n t e n t s  of  a " d a i l y  p o l i c e  b u l l e t i n "  was 
p r i v i l e g e d  as  a f a i r  r e p o r t  o f  j u d i c i a l  p r o c e e d i n g s ) .  

5. Val ley  N e w s  v. McCuske r ,  428 A.2d 493 ,  7 
$led.L.Rptr .  1343 ( N . H .  1981), cer t .  d e n i e d ,  50 U.S.L.W. 3452 
(11/2/81) ( N e w  Hampshire Supreme C o u r t  had a f f i r m e d  d e n i a l  o f  
d e f e n d a n t ' s  mot ion  f o r  summary judgment ,  h o l d i n g  a s  a matter o f  
l aw  t h a t  p l a i n t i f f ,  an a p p o i n t e d  d e p u t y  s h e r i f f  and  f o r m e r  
e l e c t e d  c o u n t y  s h e r i f f ,  w a s  n o t  a p u b l i c  o f f i c i a l  o r  p u b l i c  
f i g u r e )  . 

6 .  Washington P o s t  Co. v. Rebozo, 637 F.2d 375, 6 
Med.L.Rptr. 2505 ( 5 t h  C i r .  1 9 8 1 ) ,  c e r t .  d e n i e d ,  50 U . S . L . W .  
3351 (11/2/81)  ( F i f t h  C i r c u i t  had r u l e d  t h a t  u l a i n t i f f  was a . . .  
p u b l i c  f i g u r e ;  b u t  d e n i e d  d e f e n d a n t ' s  mot ion  f o r  summary 
judgment ,  h o l d i n g  t h a t  g e n u i n e  i s s u e s  o f  m a t e r i a l  f a c t  e x i s t e d  
r e g a r d i n g  a c t u a l  malice).  

7. Caha lan  v. Walker! 4 1 1  Mich. 857 ( 1 9 8 1 ) ,  c e r t .  
f i l e d ,  9/11/61, No. 81-494 (non-media a c t i o n  -- Mich igan  
Supreme C o u r t  had r e f u s e d  t o  g r a n t  a d e f e n d a n t ' s  m o t i o n  f o r  
summary judgment  b a s e d  upon d e f e n d a n t ' s  a f f i d a v i t  r e g a r d i n g  h i s  
s t a t e  o f  mind i n  p u b l i c  f i g u r e  l i b e l  a c t i o n ) .  

11. Review G r a n t e d  

1. S t r e e t  v.  NBC, 645 F.2d 1227,  7 Fled.L.Rptr. 1001 
( 6 t h  C i r .  1 9 8 1 ) ,  c e r t .  q r a n t e d ,  50 U.S.L.W. 3245 (10/5/81)  
( Jus t i ce  M a r s h a l l  t a k i n q  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o f  t h e  

p e t i t i o n )  ( S i x t h  C i r c u i f  h a d ' a f f i r m e d  t h e  d i s t r i c t  c o u r t ' s  
d i r e c t e d  v e r d i c t  f o r  d e f e n d a n t  on t h e  g round  t h a t  p l a i n t i f f  
w a s ,  and c o n t i n u e d  f o r  40  y e a r s  t o  b e ,  a p u b l i c  f i g u r e  and t h a t  
t h e r e  was no e v i d e n c e  o f  a c t u a l  mal ice) .  SEE STORY BELOW 

2. Wilson v.  Scr ipus-Howard  B r o a d c a s t i n g  Co. ,  7 
Med.L.Rptr. 1 1 6 9  ( 6 t h  C i r .  1 9 8 1 ) ,  c e r t .  g r a n t e d ,  50 U.S.L.W. 
3351 (11/2/81) ( S i x t h  C i r c u i t  had r u l e d  t h a t  p l a i n t i f f  was a 
p r i v a t e  f i g u r e  b u t  r e v e r s e d  a j u r y  v e r d i c t  € o r  p l a i n t i f f ,  
h o l d i n g ,  a s  a m a t t e r  of  f e d e r a l ,  c o n s t i t u t i o n a l  l a w ,  t h a t  t h e  
j u r y  was e r r o n e o u s l y  i n s t r u c t e d  t h a t  d e f e n d a n t  h a d  t h e  bu rden  
o f  p r o v i n g  t r u t h .  C e r t .  p e t i t i o n  p r e s e n t e d  o n l y  bu rden  of  
p r o o f  i s s u e ) .  SEE ST9RY BELOW 
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111. Cases F i l e d  

S i n c e  LDRC B u l l e t i n  No. 1, t h e  f o l l o w i n g  a d d i t i o n a l  
l i b e l  p e t i t i o n s  h a v e  been f i l e d ,  b u t  had  n o t  b e e n  a c t e d  upon b y  
t h e  Supreme C o u r t ,  a s  of November 9 ,  1981.  

1. Ander son  v .  Low R e n t  Hous ing  Commission of 
M u s c a t i n e ,  Iowa, 304 N.W.2d 239, 7 Med.L.RDtr. 1726 (Iowa 
1 9 8 1 ) ,  cert .  f i l e d ,  7/14/81, NO.  81-714 (non-media a c t i o n  -- 
Iowa Supreme C o u r t  had  r e v e r s e d  l i b e l  v e r d i c t  i n  f a v o r  of 
p l a i n t i f f  h o l d i n g  t h a t  p u b l i c  f i g u r e  m u s t  p r o v e  a l l  elements of 
S u l l i v a n  s t a n d a r d  a g a i n s t  a non-media d e f e n d a n t s ) .  

2. Maple P r o p e r t i e s  v. S u p e r i o r  Cour t  o f  Los Angeles 
County  ( H a r r i s ,  r e a l  p a r t y  i n  i n t e r e s t ) ,  u n p u b l i s h e d ,  
C a l i f o r n i a  Sup. C t . ,  c e r t .  f i l e d ,  10/13/81, N o .  81-719. 

P u b l i c  F i g u r e  i n  S t r e e t  v. NBC 

I n  g r a n t i n g  c e r t i o r a r i  i n  S t r e e t  v .  NBC, s u p r a ,  t h e  
Supreme C o u r t  a g r e e d  t o  h e a r  a case which i n v o l v e s ,  among o t h e r  
i s sues ,  one o f  t h e  most d i f f i c u l t  q u e s t i o n s  i n  t h e  " p u b l i c  
f i g u r e - p r i v a t e  f i g u r e "  d i cho tomy.  Can a p e r s o n  o n c e  e m b r o i l e d  
i n  a p u b l i c  e v e n t  of h i s t o r i c  p r o p o r t i o n s  r e a c q u i r e  h e r  s t a t u s  
a s  a "p r iva t e  f i g u r e "  w i t h  t h e  p a s s a g e  o f  t i m e ?  

a n a t i o n a l l y - t e l e v i s e d  p rogram w h i c h  d e p i c t e d  h e r  r o l e  i n  t h e  
h i s t o r i c  S c o t t s b o r o  Boys case of t h e  mid-1930 ' s .  S t r e e t ' s  
p e t i t i o n  f o r  c e r t i o r a r i  c o n c e d e s  ( a n d  t h e  F e d e r a l  D i s t r i c t  
C o u r t  found)  t h a t  by v i r u t e  of h e r  r o l e  i n  t h e  S c o t t s b o r o  t r i a l  
s h e  had b e e n  a " p u b l i c  f i g u r e " ,  a l b e i t  a n  u n w i l l i n g  one .  B u t  
t h e  D i s t r i c t  C o u r t  f o u n d  t h a t  b e c a u s e  o f  h e r  d i s a p p e a r a n c e  from 
p u b l i c  v iew f o r  t h e  f o r t y  o r  so y e a r s  s i n c e  t h e  c o n c l u s i o n  o f  
t h a t  t r i a l  s h e  was no l o n g e r  a " p u b l i c  f i g u r e "  w i t h i n  t h e  
meaning o f  t h a t  term. The S i x t h  C i r c u i t ,  i n  a 2-1 d e c i s i o n  a s  
t o  S t r e e t ' s  s t a t u s ,  f o u n d  h e r  t o  be  a " p u b l i c  f i g u r e , "  ex -  
p r e s s l y  n o t i n g  t h a t  "The Supreme C o u r t  h a s  e x p l i c i t l y  r e s e r v e d  
t h e  q u e s t i o n  o f  ' w h e t h e r  o r  when a n  i n d i v i d u a l  who was o n c e  a 
p u b l i c  f i g u r e  may lose t h a t  s t a t u s  by t h e  passage of  time" 

Mrs. S t r e e t  b r o u g h t  h e r  o r i g i n a l  s u i t  o n  t h e  b a s i s  of 

[ c i t i n g  Wolston v. R e a d e r ' s  D i g e s t  A s s ' n ,  I n c . ,  443 U . S .  1 5 6 ,  
166 n. 71, 7 !.led. L. Rptr .  1 0 0 1 ,  1006.  

I n  its p a p e r s  o p p o s i n g  t h e  p e t i t i o n  f o r  c e r t i o r a r i ,  
NBC a rgued  t h a t  t h e r e  is a p r o f o u n d  a n d  c o n t i n u i n g  h i s t o r i c  
i n t e r e s t  i n  t h e  t r i a l .  I t  a l s o  c i t e d  a number of C i r c u i t  C o u r t  
cases which  seemed t o  h o l d  t h a t  t h e  passage of t ime d i d  n o t  
r e s t o r e  p u b l i c  f i g u r e  s t a t u s .  
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Cop ies  o f  S t r e e t ' s  p e t i t i o n  f o r  c e r t i o r a r i  and  o f  
N B C ' s  p a p e r s  i n  o p p o s i t i o n  a r e  a v a i l a b l e  f rom LDRC. U s e  t h e  
Order  Form a t  t h e  e n d  of  t h i s  B u l l e t i n .  

Burden o f  Proof  a n d  Wilson v. 
S c r  ipps-Howard 

The recnnt g r a n t  of c e r t i o r a r i  by t h e  Su?reme c o u r t  i n  
'N i l son  v.  Scr ipps-Howard,  s u p r a ,  p r e s e n t s  a s e e m i n g l y  t e c h n i c a l  
l e g a l  i s sue .  Yet burden  o f  p r o o f  i s  a n  issue t h a t  c o u l d  
r e a d i l y  be  u s e d ,  if t h e  C o u r t  were so  d i s p o s e d ,  a s  t h e  n c a s s i o n  
e i t h e r  t o  r e a f f i r m  a n d  s t e n g t h e n  c o n s t i t u t i o n a l  d o c t r i n e ,  o r  
e l s e  t o  r e t r e a t  ( a t  l e a s t  to '  some e x t e n t )  from c o n s t i t u t i o n a l  
r u l e m a k i n g  i n  f a v o r  of s t a t e  d i s c r e t i o n  i n  t h e  l i b e l  f i e l d .  

The c e n t r a l  q u e s t i o n  p r e s e n t e d  i n  W i l s o n ,  a c c o r d i n g  t o  
t h e  p e t i t i o n  f o r  c e r t i o r a r i ,  i s  w h e t h e r  t h e  S i x t h  C i r c u i t  
" e r r [ e d l  i n  h o l d i n g  t h a t  t h e  F i r s t  and  F o u t e e n t h  Amendments ... 
r equ i r e  t h a t  p r i v a t e - f i g u r e  l i b e l  p l a i n t i f f s  b e a r  t h e  b u r d e n  o f  
p r o v i n g  t h e  f a l s i t y  o f  a d e f a m a t o r y  communica t ion  i n  con-  
t r a v e n t i o n  t o  s t a t e  law?" S i n c e  " f a l s i t y "  i s  a n  e s s e n t i a l  
e lement  o f  t h e  cause o f  a c t i o n  f o r  d e f a m a t i o n ,  how t h i s  
q u e s t i o n  is answered  may h a v e  p ro found  i m p l i c a t i o n s .  (No te  
t h a t  t h e  p e t i t i o n e r  a p p e a r e d  t o  c o n c e d e  t h a t  a p u b l i c  f i g u r e  
may b e a r  t h e  burden  o f  p r o o f ,  b u t  t h a t  a p r i v a t e  f i g u r e  s h o u l d  
n o t ;  Scr ipps-Howard a r g u e d  t h a t  t h e  bu rden  " r e s t s  square lv  o n  
t h e  p l a i n t i f f ,  whether  h e  is c l a s s i f i e d  as a ' p u b l i c '  o r  a 
' p r i v a t e '  f i g u r e .  ) 

I n  i t s  o p p o s i t i o n  t o  t h e  W i l s o n  p e t i t i o n ,  S c r i u p s -  
Howard a r g u e 3  i n  f a v o r  of  t h e  S i x t h  C i r c u i t ' s  h c l d i n g ,  r e l y i n g  
upon what  i t  viewed as  t h e  c l e a r  i m p l i c a t i o n  o f  p r i o r  Supreme 
C o u r t  r u l i n g s ,  i n c l u d i n g  most p r o m i n e n t l y  N e w  York T imes .  v.  
S u l l i v a n ;  G e r t z  v. Rober t  Welch and  H e r b e r t  v. Lando, 4 4 1  U.S. 
153,  175-76 ( 1 9 7 9 ) .  I t  a l s o  c i t e d  what  was a s s e r t e d  t o  be a n  - 
unbroken  l i n e  o f  p r e c e d e n t  i n  t h e  p r i o r  d e c i s i o n s  o f  " a l l  o t h e r  
f e d e r a l  a p p e l l a t e  c o u r t s  a n d  s t a t e  c o u r t s  o f  l a s t  r e so r t  t h a t  
have  d i r e c t l y  r u l e d  upon t h e  issue," c i t i n q  t h e  f o l l o w i n s  
cases: - S e e  Simonson v. U n i t e d  P r e s s  I n t e r n a t i o n a l ,  No. - 
80-2708, s l i p  op. a t  6 ( 7 t h  C i r .  J u l y  15, 1 9 8 1 ) ;  J e n o f f  v. 
H e a r s t  Corp. ,  644 F.2d 1004,  1008 ( 4 t h  C i r .  1 9 8 1 ) ;  Meiners v. 
M o r i a r i t y ,  563 F.2d 343,  3 5 1  ( 7 t h  C i r .  1 9 7 7 ) ;  Hotchner  v. 
C a s t i l l o - P u c h e ,  551  F.2d 910 ,  913 ( 2 d  C i r . ) ,  c e r t .  d e n i e d ,  434 
U . S .  834 ( 1 9 7 7 ) ;  Jacron S a l e s  Co. v. S i n d o r f ,  350 A.2d 688, 690 
(Md. 1 9 7 6 ) ;  Troman v. Wood, 340 N.E. 2d 292,  299 (111. 1 9 7 5 ) ;  
S t o n e  v. E s s e x  C o u n t y  Newspapers, I n c . ,  330 N.E.2d 161 ,  174 
(Mass. 1 9 7 5 ) ;  Brown v. Boney, 4 1  N.C. ADP. 636 ,  547-48 ( 1 9 7 9 ) ;  
Newell v .  F i e l d  E n t e r p r i s e s ,  I n c . ,  4 1 5  N . E . 2 d  434, 451 (111. 
App. 1 9 8 0 ) ;  Fa rnswor th  v. T r i b u n e  C o . ,  43  I11.2d 285, 253 
N.E.2d 408, 412 ( 1 9 6 9 ) ;  F i e l d  Resea rch  Corp .  v .  P a t r i c k ,  30 
C a l .  App. 3d 603 ,  611, 106 C a l .  R p t r .  473 ,  478,  c e r t .  d e n i e d ,  
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414 U.S. 922 ( 1 9 7 3 ) .  I n  s u p p o r t  o f  t h i s  "consensus" of t h e  
lower cour t s ,  Scripps-Howard a l s o  a d v e r t e d  t o  t h e  R.estatement  
(Second)  o f  T o r t s ,  S580 B, Comment j (1977)  which s t a t e s  t h a t  
" i n  o r d e r  t o  meet t h e  c o n s t i t u t i o n a l  o b l i g a t i o n  of showing 
d e f e n d a n t ' s  f a u l t  a s  t o  t r u t h  or  f a l s i t y ,  t h e  p l a i n t i f f  w i l l  o r  
n e c e s s a r i l y  f i n d  t h a t  he m u s t  show t h e  f a l s i t y  of t h e  
d e f a m a t o r y  communica t ion . "  Scr ipps- t ioward  d i s t i n g u i s h e d  f i v e  
c a s e s  s e e m i n g l y  t a  t h e  c o n t r a r y  c i t e d  i n  t h e  P e t i t i o n ,  
p r i m a r i l y  o n  t h e  g round  t h a t  f o u r  o f  them i n v o l v e d  non-media 
d e f e n d a n t s .  

C o p i e s  o f  t h e  p e t i t i o n  and b r i e f  i n  o p p o s i t i o n  a re  o n  
f i l e  w i t h  t h e  LDRC and  may b e  o r d e r e d  u s i n g  t h e  form which 
a p p e a r s  a t  t h e  e n d  of t h i s  B u l l e t i n .  LDRC a l s o  h a s  a n  
i n t e r e s t i n g  s e t  of t r i a l  b r i e f s  on t h e  b u r d e n  o f  p r o o f  i s s u e ,  
f o c u s i n g  on t h e  d i s t i n c t i o n  be tween t h e  i n i t i a l  bu rden  o f  
p r o d u c i n g  e v i d e n c e  a n d  t h e  r i s k  o f  n o n - p e r s u a s i o n ,  i n  L e w i s  v .  
Time I n c o r p o r a t e d ,  C i v .  N o .  5-79-369-LKKI e a r l i e r  o p i n i o n  
r e p o r t e d  a t  83 F.R.D. 463, 5 Med. L. Rptr.  1 7 9 0  (E.D.  C a l .  
1 9 7 9 ) .  T h e s e  may a l s o  be  o r d e r e d  f rom LDRC. 

LDRC PLANS TO MONITOR ACTIVITIES 
O F  LITIGIOUS GROUPS, 

CORPORATIONS AND I N D I V I D U A L S  

I t  is a common p e r c e p t i o n  i n  t h e  l i b e l  d e f e n s e  and 
l i b e l  c o u n s e l l i n g  f i e l d  t h a t  c e r t a i n  q r o u p s ,  c o r p o r a t i o n s  o r  
i n d i v i d u a l s  may be more p r o n e  t o  commence l i b e l  l i t i g a t i o n  t h a n  
o t h e r s .  I n f r e q u e n t l y ,  s u c h  p l a i n t i f f s  p u b l i c l y  and e x p r e s s l y  
announce t h e i r  i n t e n t i o n  t o  commence a l i b e l  l i t i q a t i o n  
campaign.  More f r e q u e n t l y ,  a s imi la r  i n t e n t  v i g o r o u s l y  t o  
p u r s u e  l i b e l  c l a i m s  becomes a p p a r e n t  o n l y  a f t e r  m u l t i p l e  
l i t i g a t i o n s  a r e  a c t u a l l y  commenced. Fo r  want o f  a b e t t e r  
l a b e l ,  l i b e l  p l a i n t i f f s  o f  e i t h e r  k i n d  would seem j u s t i f i a b l y  
t o  be c l a s s i f i a b l e  a s  " l i t i g i o u s "  g r o u p s .  

Church o f  S c i e n t o l o g y  

A t  l e a s t  o n e  s u c h  well-known g r o u p ,  t h e  Church o f  
S c i e n t o l o g y ,  h a s  had  t h e  d u b i o u s  d i s t i n c t i o n  of h a v i n g  
e x u r e s s l v  been  dubbed a s  " l i t i a i o u s "  bv n o  less t h a n  a f e d e r a l  
d i s t r i c t - c o u r t  j u d g e  i n  t h e  S o i t h e r n  D i s t r i c t  of N e w  Y o r k .  I n  
Church o f  S c i e n t o l o g y  v. S i e q e l m a n ,  475  F. Supp. 950 ,  5 N e d .  L. 
R p t r .  2021 (S.D.N.Y. 1 9 7 9 ) .  J u d q e  Goet te l  n o t e d ,  i n  s u p p o r t  O f  _ _  
h i s  r e f e r e n c e  t o  " t h e  l i t i g i o u s - C h u r c h  of S c i e n t o l o g y , "  4 7 5  F. 
Supp. a t  951, 5 Med. L. Rptr.  a t  2022, t h a t  t h e  l i b e l  
l i t i g a t i o n  a g a i n s t  J . B .  L i p p i n c o t t  and two book a u t h o r s  over  
w h i c h  h e  was p r e s i d i n g  was o n l y  one  of t h i r t y  o t h e r  r e p o r t e d  
cases (p resumab ly  n o t  a l l  l i b e l  l i t i g a t i o n s )  i n  which a " l e x i s "  
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s c a n ,  p r o v i d e d  a s  a n  E x h i b i t  t o  a m o t i o n  b y  o n e  o f  t h e  d e f -  
e n d a n t s ,  showed t h a t  t h e  Church  o f  S c i e n t o l o g y  (p resumab ly  i n  
o n e  c o r p o r a t e  form o r  a n o t h e r )  was i n v o l v e d  a s  a pa r ty :  

S i n c e  J u d g e  G o e t t e l ' s  d e c i s i o n ,  d e s p i t e  p u b l i c  
i n d i c a t i o n s  t h a t  t h e  Church o f  S c i e n t o l o g y  would t u r n  away from 
some o f  t h e  more extreme a c t i v i t i e s  o f  c e r t a i n  o f  i t s  b r a n c h e s  
or r e p r e s e n t a t i v e s ,  it would a p p e a r  from i n f o r m a t i o n  r ev iewed  
by LDRC t h a t  t h e  Church o f  S c i e n t o l o g y  h a s  n o t  f o r e g o n e  l i b e l  
l i t i g a t i o n ,  o r  t h e  t h r e a t  of  l i t i g a t i o n ,  a s  a n  o r g a n i z a t i o n a l  
r e s p o n s e  t o  p u b l i c a t i o n s  c r i t i c a l  o f  t h e  Church .  Reasons  t o  
expect  t h a t  t h e  C h u r c h ' s  l i t i g a t i o n  a c t i v i t i e s  might  d i m i n i s h  
had  stemmed f rom t h e  w i d e l y - p u b l i c i z e d  p r o s e c u t i o n  and 
s u b s e q u e n t  c o n v i c t i o n  of s e v e r a l  h i g h  Church  o f f i c i a l s  i n  
c o n n e c t i o n  w i t h  a f e d e r a l  i n d i c t m e n t  f o r  c o n s p i r a c y ,  b u r g l a r y ,  
and t h e f t .  These  c o n v i c t i o n s  were v e r y  r e c e n t l y  u p h e l d  by a 
p a n e l  o f  t h e  D i s t r i c t  o f  Columbia C i r c u i t  C o u r t  o f  Appeals .  
Church documents  s e i z e d  i n  c o n n e c t i o n  w i t h  p r e p a r a t i o n  of t h e  
f e d e r a l  g o v e r n m e n t ' s  case,  i t  h a s  b e e n  w i d e l y  r e p o r t e d ,  r e v -  
e a l e d  a f a r - f l u n g  c o u n t e r - e s p i o n a g e  t y p e  o p e r a t i o n  unde r  t h e  
g u i d a n c e  t h e  Church o f  S c i e n t o l o g y ' s  i n t e r n a l  s e c u r i t y  wing 
known a s  t h e  "World-Wide G u a r d i a n  O f f i c e . "  

One  Church document ,  g i v e n  p u b l i c i t y  a f t e r  t h e  
i n d i c t m e n t s ,  a l t h o u g h  i t  had a p p a r e n t l y  b e e n  p r e v i o u s l y  
p u b l i c l y  a v a i l a b l e ,  is p a r t i c u l a r l y  r e v e a l i n g  r e g a r d i n g  t h e  
C h u r c h ' s  v i e w  -- a t  l e a s t  a t  t h e  t i m e  t h e  document  was p r e p a r e d  
-- r e g a r d i n g  l i t i g a t i o n  a g a i n s t '  t h e  press.  T h a t  document ,  
"Magazine Ar t i c l e s  on Leve l  O . ,  C h e c k s h e e t "  by L. Ron Hubbard, 
f o u n d e r  of t h e  Church ,  i n  d i s c u s s i n g  " D i s s e m i n a t i o n  o f  
Elaterial" t o  t h e  g e n e r a l  p u b l i c ,  s t a t e s :  

" . . . w e  d o  n o t  want S c i e n t o l o g y  t o  be 
r e p o r t e d  i n  t h e  p r e s s ,  anywhere e l s e  t h a n  o n  
t h e  r e l i g i o u s  page of newspape r s .  I t  is 
d e s t r u c t i v e  of word of mouth t o  p e r n i t  t h e  
p u b l i c  p r e s s e s  t o  express t h e i r  b i a s e d  and 
b a d l y  r e p o r t e d  s e n s a t i o n a l i s m .  T h e r e f o r e  w e  
s h o u l d  be v e r y  a l e r t  t o  s u e  f o r  s l a n d e r  a t  
t h e  s l i g h t e s t  chance  so a s  t o  d i s c o u r a g e  t h e  
p u b l i c  p r e s s e s  from m e n t i o n i n g  S c i e n t o l o g y . "  

I n  a s ta tement  p u b l i c l y  i s s u e d  a f t e r  t h e  f e d e r a l  
c o n v i c t i o n s ,  i n  Augus t  o f  t h i s  y e a r ,  S i l l  F r a n k s ,  t h e  C h u r c h ' s  
newly -appo in ted  " E x e c u t i v e  D i r e c t o r  I n t e r n a t i o n a l , "  announced a 
r e o r g a n i z a t i o n  o f  t h e  G u a r d i a n  O f f i c e .  H e  a l s o  d isavowed t h e  
" c r i m i n a l  a c t i o n s "  by a " h a n d f u l "  o f  i n d i v i d u a l s  i n  t h a t  O f f i c e  
who, h e  c l a i m e d ,  were n o t  f o l l o w i n g  Church  p o l i c y ,  b u t  had gone  
" a d r i f t . "  The F r a n k s  s t a t e m e n t  announced a r e t u r n  t o  " t r i e d  
a n d  t r u e  Church p o l i c y . "  W h i l e  t h i s  seems t o  s u a g e s t  t h a t  t h e  
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Church migh t  abandon q u e s t i o n a b l e  l i b e l  s u i t s ,  o r  r e l a t e d  
a c t i v i t i e s ,  b r o u g h t  f o r  t h e  s eeming  p u r p o s e  o f  c h i l l i n g  f reedom 
of  t h e  press,  i n  f a c t  i t  i s  now c l e a r  t h a t  t h e  Church h a s  - n o t  
abandoned l i b e l  l i t i g a t i o n ,  or t h e  t h r e a t  o f  s u c h  l i t i g a t i o n ,  
a g a i n s t  i t s  c r i t i c s .  

a n  a r t i c l e  by Eugene H. Me thv in  a S e n i o r  E d i t o r  a t  t h e  D iges t ' s  
Washington  B u r e a u ,  e n t i t l e d  " S c i e n t o l o g y :  Anatomy o f  a 
F r i g h t e n i n g  C u l t . "  The D i g e s t  now r e p o r t s ,  i n  a f o l l o w u p  
a r t i c l e ,  " S c i e n t o l o g y :  The S i c k n e s s  S p r e a d s , "  p u b l i s h e d  i n  i t s  
Sep tember  1981 issue,  t h a t  i n  t h e  past  e i g h t e e n  months " t h e  
U.S.-based Church o f  S c i e n t o l o g y  l a u n c h e d  a g l o b a l  -- and 
u n s u c c e s s f u l  -- campaign t o  p r e v e n t  p u b l i c a t i o n  ... Diges t  
o f f i c e s  were p i c k e t e d  o r  bombarded w i t h  n u i s a n c e  phone ca l l s .  
I n  Denmark ,  S o u t h  A f r i c a  and A u s t r a l i a ,  t h e  Church s u e d  
u n s u c c e s s f u l l y  t o  p r e v e n t  p u b l i c a t i o n . "  D i g e s t  l a w y e r s  have  
r e p o r t e d  t o  LDRC t h a t  i n  f a c t  a t o t a l  of f i v e  s u i t s  were f i l e d  
a b r o a d  a g a i n s t  t h e  D i g e s t  by v a r i o u s  b r a n c h e s  of t h e  Church o f  
S c i e n t o l o g y .  T h r e e  c a s e s  s o u g h t  p r i o r  r e s t r a i n t s  which  were 
a l l  d e n i e d .  The o t h e r  two cases were b a s e d  on claims fo r  
d e f a m a t i o n .  I n t e r e s t i n g l y ,  no l i t i g a t i o n  h a s  been  commenced 
a g a i n s t  t h e  D i g e s t  i n  t h e  U n i t e d  States .  However, i n  w h a t  h a s  
a l l  t h e  t r a p p i n g s  of a n  o r c h e s t r a t e d  campaign, h u n d r e d s  of 
demands f o r  r e t r a c t i o n ,  r e g a r d i n g  t h e  s e c o n d  a r t i c l e ,  h a v e  been  
r e c e i v e d  by t h e  D i g e s t .  A l s o ,  two s u b p o e n a s  were s e r v e d  b y  t h e  
Church on employees  o f  t h e  t h e  D i g e s t  i n  Wash ing ton ,  D.C. 
s e e k i n g  t o  secure i n f o r m a t i o n  a b o u t  t h e  Digest  a r t i c l e s  i n  
c o n n e c t i o n  w i t h  o n e  o f  t h e  C h u r c h ' s  numerous l i t i g a t i o n s  
a g a i n s t  or i n v o l v i n g  a u t h o r  P a u l e t t e  Cooper .  The s e v e n t e e n t h  
s u c h  c a s e  i n v o l v i n g  Cooper ,  s t a t i n g  c l a i m s  f o r  d e f a m a t i o n  and 
" i n t e r f e r e n c e  w i t h  p r o s p e c t i v e  a d v a n t a g e , "  was f i l e d  by t h e  
Church o f  S c i e n t o l o g y  " C e l e b r i t y  C e n t e r "  i n  C a l i f o r n i a  a s  
r e c e n t l y  a s  August  o f  t h i s  y e a r ,  a t  o r  a b o u t  t h e  t ime t h e  
F r a n k s  s t a t e m e n t ,  s u g g e s t i n g  a c h a n g e  o f  p o l i c y ,  was p u b l i c l y  
r e l e a s e d .  

For example ,  i n  say, 1980,  R e a d e r ' s  D i q e s t  p u b l i s h e d  

Ex-CIA O f f i c i a l s  Form "Legal Act ion Fund" 

In a d d i t i o n  t o  e s t a b l i s h e d  o r g a n i z a t i o n s  l i k e  t h e  
Church o f  S c i e n t o l o g y ,  o t h e r  more a d  hoc groups a r i s e  f rom time 
t o  t ime f o r  t h e  p u r p o s e  o f  p u r s u i n g  o r  t h r e a t e n i n g  t o  p u r s u e  
l i b e l  l i t i g a t i o n .  One recent  deve lopmen t  of t h i s  k i n d  i n v o l v e s  
a g r o u p  of C I A  i n t e l l i g e n c e  o f f i c e r s  who l a s t  y e a r  announced  
t h e  c r e a t i o n  o f  " C h a l l e n g e  -- An I n t e l l i g e n c e  O f f i c e r s '  Legal  
A c t i o n  Fund." The g roup ,  l ead  by David Atlee P h i l l i p s ,  who 
a l s o  founded  t h e  A s s o c i a t i o n  o f  Former I n t e l l i g e n c e  Off icers ,  
h a s  a s  i ts  announced g o a l  t h e  f u n d i n g  of  l i t i g a t i o n  by 
e x - i n t e l l i g e n c e  o f f i c e r s ,  c h a l l e n g i n g  a l l e g e d l y  d e f a m a t o r y  
p u b l i c a t i o n s  r e g a r d i n g  t h e i r  a c t i v i t i e s  -- presumab ly  
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a c t i v i t i e s  t h a t  were u n d e r t a k e n  when s u c h  o f f i c e r s  were p u b l i c  
o f f i c i a l s  s t i l l  i n  p u b l i c  employ. C h a l l e n g e ' s  A d v i s o r y  Board 
i s  comprised o f  c u r r e n t  and  fo rmer  h i g h - r a n k i n g  p u b l i c  
o f f i c i a l s  i n c l u d i n g  W i l l i a m  Colby ,  .James Buck ley ,  Lyman 
K i r k p a t r i c k  a n d  two r e t i r e d  Genera ls ,  Robert E. Cushman, Jr. 
and R i c h a r d  G .  S t i l w e l l .  C h a l l e n g e ' s  i n i t i a l  f u n d - r a i s i n g  
l e t t e r  c o m p l a i n s  of d e f a m a t o r y  m a t t e r  i n  b o t h  works o f  
n o n - f i c t i o n  and  f i c t i o n .  P h i l l i p s  even  u r g e s  t h a t  "a  t e s t  case 
s h o u l d  be  mounted a g a i n s t  wr i te rs  who defame e x - i n t e l l i g e n c e  
o f f i c e r s ,  d e a d  and a l i v e ,  by u s i n g  t h e i r  names i n  egregious 
n o v e l s .  " ( e m p h a s i s  added)  

I t  i s  n o t  known how s u c c e s s f u l  P h i l l l i p s '  f u n d - r a i s i n g  
e f f o r t  h a s  b e e n ,  o r  p r e c i s e l y  how v i g o r o u s  C h a l l e n g e  w i l l  be  i n  
p u r s u i t  o f  i ts  g o a l s  t h r o u g h  l i b e l  l i t i g a t i o n .  I t  i s  known, 
however ,  t h a t  David Atlee P h i l l i p s  h a s  h i m s e l f  commenced t h r e e  
l i b e l  a c t i o n s  since t h e  e f f o r t  t o  d e v e l o p  a l e g a l  a c t i o n  f u n d  
was u n d e r t a k e n .  H e  h a s  s u e d  a u t h o r  Donald F r e e d ,  s e v e r a l  
r e s e a r c h e r s  a n d  a r e s e a r c h  c o m m i t t e e ,  f o r  l i b e l ,  s l a n d e r  a n d  
i n v a s i o n  o f  p r i v a c y  i n  c o n n e c t i o n  w i t h  s ta tements  made and 
p u b l i s h e d  a t  a p r e s s  conference a l l e q i n g  t h a t  P h i l l i p s  was 
c o n n e c t e d  w i t h  t h e  1 9 7 6  a s s a s s i n a t i o n  of O r l a n d o  L e t e l i e r  i n  
Washington ,  D.C. Al though t h e s e  c h a r T e s  were a l s o  p u b l i s h e d  i n  
a u t h o r  F r e e d ' s  book, Death i n  Washington  (Lawrence E .  H i l l  & 
Co. 1 9 8 0 ) .  P h i l l i p s  i n i t i a l l y  c h o s e  n o t  t o  name t h e  p u b l i s h e r  
as a d e f e n d a n t  and  t o  b a s e  h i s  s u i t  o n l y  o n  t h e  press- 
c o n f e r e n c e  r e l a t e d  p u b l i c a t i o n s .  P h i l l i p s  i s  also r e p o r t e d  t o  
have f i l e d  a l i b e l  and  i n v a s i o n ' o f  p r i v a c y  a c t i o n  a g a i n s t  The 
Wash ing ton ian  magazine  and Gaeton  F o n z i  f o r  a n  a r t i c l e  by F o n z i  
d i s c u s s i n g  p o s s i b l e  c o n n e c t i o n s  be tween P h i l l i p s  a n d  t h e  
a s s a s s i n a t i o n  o f  P r e s i d e n t  Kennedy. ( S e e  Eve P e l l ,  "Spooks '  
L i b :  T a k i n g  C . I . A .  C r i t i c s  t o  C o u r t , "  The N a t i o n ,  Oc tobe r  17 ,  
1 9 8 1 ,  p. 371 . )  F i n a l l y ,  a c c o r d i n g  t o  P u b l i s h e r s  Weekly 
(November 1 3 ,  1 9 8 1 ,  p. ll), t h e  o t h e r  s h o e  3 i d  f a l l  a n d  
P h i l l i p s ,  on O c t o b e r  23, b r o u g h t  a s e c o n d  a c t i o n  a g a i n s t  F r e e d  
a n d  h i s  p u b l i s h e r  Lawrence H i l l  & C o . ,  f o r  l i b e l  and  i n v a s i o n  
o f  p r i v a c y  a r i s i n g  o u t  o f  p u b l i c a t i o n  o f  Dea th  i n  Washington .  
LDRC w i l l  c o n t i n u e  t o  m o n i t o r  and r e p o r t  o n  t h e  a c t i v i e s  o f  
s u c h  l i t i g i o u s  g r o u p s  o r  i n d i v i d u a l s .  

I N Q U I R Y  # 2-1 :  B u l l e t i n  r e a d e r s  who a r e  aware of 
s i g n i f i c a n t  deve lopmen t s  r e g a r d i n g  a d d i t i o n a l  l i b e l  l i t i g a t i o n  
by t h e  g r o u p s  c o v e r e d  i n  B u l l e t i n  N o .  2 ,  o r  o t h e r s ,  a r e  u r g e d  
t o  r epor t  them t o  LDRC. A r e p o r t i n q  form i s  annexed a t  t h e  end 
of t h i s  B u l l e t i n .  
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J U R Y  VERDICT RESEARCH 
FOLLOWUP STUDY ON VERDICT 

EXPECTANCY VALUES I N  LIBEL ACTIONS 

LDRC B u l l e t i n  No. 1 ( J u l y  31, 1981)  r e p o r t e d  a n  a 1980 
" S p e c i a l  R e s e a r c h  Report" on  p l a i n t i f f  r e c o v e r y  r a t e s  i n  " F a l s e  
A r r e s t ,  L i b e l  and S l a n d e r "  cases p u b l i s h e d  b y  J u r y  V e r d i c t  
R e s e a r c h ,  I n c .  o f  S o l o n ,  Ohio (JVR). T h a t  LDRC item n o t e d  t h e  
a b s e n c e  of i n f o r m a t i o n  c o n c e r n i n g  t h e  s i z e  of v e r d i c t s  i n  t n o s e  
cases t h a t  were i n c l u d e d  i n  t h e  1980 JVR repor t .  

S i n c e  J u l y  31 LDRC h a s  had f u r t h e r  d i s c u s s i o n s  w i t h  
J V R  which i n d i c a t e  t h a t  a d d i t i o n a l  d a t a  is i n  f a c t  a v a i l a b l e  
from JVR o n  t h e  s i z e  of v e r d i c t s  i n  l i b e l  a n d  s l a n d e r  c a s e s .  
Thus ,  a r epor t  p u b l i s h e d  by JVR i n  1976  ( I n j u r y  V a l u a t i o n  
Reports, " T a b l e s  o f  Verd ic t  Expectancy V a l u e s  f o r  L i b e l  and  
S l a n d e r , "  N o .  1 9 6 ) ,  found  t h a t  i n  t h e  f i v e - y e a r  p e r i o d  p r i o r  t o  
1976,  where v e r d i c t s  were g r a n t e d  a g a i n s t  media  l i b e l  
d e f e n d a n t s ,  t h e  "average" v e r d i c t  was $35,619,  w i t h  t h e  
"mid-poin t"  v e r d i c t  $24 ,000 ,  t h e  " p r o b a b i l i t y  r ange"  $11,650 - 
$60,000 and  t h e  a c t u a l  v e r d i c t  r a n g e  $1000 - $750,000.  (The 
JVR r epor t  does n o t  a p p e a r  t o  i n d i c a t e  how many v e r d i c t s  were 
i n c l u d e d  i n  comput ing  t h e s e  d a t a . )  A c c o r d i n g  t o  J V R ,  t h e  1976 
f i g u r e s  were a c t u a l l y  lower t h a n  s i m i l a r  d a t a  r e p o r t e d  i n  a 
s imilar  s t u d y  p r e p a r e d  by JVR i n  1970,  when t h e  m i d - p o i n t  
v e r d i c t  a g a i n s t  media  d e f e n d a n t s  was $ 5 0 , 0 0 0  and  t h e  a v e r a g e  
v e r d i c t  was $115,481. I n t e r e s t i n g l y ,  i n  c o n t r a s t ,  t h e  o v e r a l l  
f i g u r e s  i n  t h e  1976 r e p o r t  f o r  - a l l  l i b e l  and  s l a n d e r  cases 
i n c l u d i n g  non-media a c t i o n s  showed an i n c r e a s e  since t h e  1970  
r e p o r t ,  w i t h  t h e  a i d - p o i n t  v e r d i c t  a t  $27,000 ( u p  f rom 
$ 1 9 , 7 5 0 ) ,  a n d  t h e  a v e r a g e  a t  $61 ,003  ( u p  from $56,493). Also, 
a c c o r d i n g  t o  t h e  JVR r e p o r t ,  "0 m i l l i o n  d o l l a r  v e r d i c t s  were 
r e p o r t e d  i n  t h e i r  1976 d a t a ,  i n  c o n t r a s t  t o  f o u r  such v e r d i c t s  
i n  t h e  1970 s a m p l i n g .  Of c o u r s e ,  a s  i s  well-known, t h i s  t r e n d  
away from huge  j u r y  a w a r d s  h a s  r e v e r s e d  i t s e l f  d r a m a t i c a l l y  i n  
t h e  p a s t  y e a r  o r  two. 

JVR w i l l  p u b l i s h  a n  u p d a t e d  v e r d i c t  v a l u e  r e p o r t  i n  
1982 c o v e r i n g  t h e  f i v e - y e a r  p e r i o d .  from 1976 t o  1981. L D R C ' s  
E x e c u t i v e  Committee h a s  a p p r o v e d  e f f o r t s  t o  c o o o e r a t e  w i t h  JVR 
i n  o r d e r  t o  h e l p  make i t s  1982 and s u b s e q u e n t  r e p o r t s  as  
v a l u a b l e  a s  p o s s i b l e  f o r  L D R C ' s  s u p p o r t e r s  a n d  c o n s t i t u e n c y .  
To t h i s  end ,  LDRC h a s  a g r e e d  t o  p r o v i d e  JVR w i t h  j u r y  v e r d i c t  
i n f o r m a t i o n  t h a t  comes t o  L D R C ' s  a t t e n t i o n .  I n  t h e  i n t e r i m ,  
anyone  i n t e r e s t e d  i n  o b t a i n i n g  t h e  1976 JVR Report (No. 1961 ,  
s h o u l d  c o n t a c t  JVR a t  5325 Naiman Parkway - S u i t e  B ,  S o l o n ,  
Ohio 44139. The cost of t h e  1976 R e p o r t  is  $12.50 and  t h i s  
w i l l  be t h e  c o s t  o f  t h e  1982 s t u d y  a s  w e l l .  
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EXPERT TESTIMONY-- 
INTERIM REPORT 

I n  B u l l e t i n  No. 1 w e  i n q u i r e d  r e g a r d i n g  t h e  u s e  o f  
" e x p e r t "  w i t n e s s e s  i n  d e f e n d i n g  l i b e l  a c t i o n s .  W e  t h e o r i z e d  
t h a t ,  p a r t i c u l a r l y  i n  p r i v a t e - f  i g u r e  a c t i o n s  w h e r e  a n e g l i g e n c e  
o r  some s imi la r  s t a n d a r d  o f  f a u l t  a p p l i e s ,  t h e r e  migh t  be 
o p p o r t u n i t i e s  t o  i n t r o d u c e  e x p e r t  t e s t i m o n y  a s  t o  t h e  cus tom 
and p r a c t i c e  of  t h e  press t h a t  would t e n d  t o  s u p p o r t  a d e f e n s e  
b a s e d  upon a b s e n c e  of t h e  r e q u i s i t e  d e g r e e  of f a u l t .  A formal 
p r i n t e d  q u e s t i o n n a i r e  o n  t h e  s u b j e c t  was i n c l u d e d  a s  a p a r t  of 
t h e  B u l l e t i n .  I n i t i a l l y ,  r e s p o n d e n t s  were a s k e d  t o  i n d i c a t e  
whe the r  t h e y  h a d  e v e r  u s e d ,  o r  c o n s i d e r e d  t h e  p o s s i b l e  u s e  o f ,  
e x p e r t  w i t n e s s e s  i n  l i b e l  a c t i o n s .  Where e x p e r t s  had  been  
u s e d ,  a se r ies  o f  q u e s t i o n s  f o l l o w e d  c o n c e r n i n g  t h e  n a t u r e  of  
t h e  case a n d  t h e  c o n t e n t  o f  t h e  exper t ' s  t e s t i m o n y .  Res- 
p o n d e n t s  were a s k e d  t o  r e c o r d  t h e i r  g e n e r a l  v i ews  c o n c e r n i n g  
u s e  o f  e x p e r t  w i tnes ses  and  t o  i n d i c a t e  w h e t h e r  t h e y  f e l t  LDRC 
c o u l d  be o f  a s s i s t a n c e  i n  t h i s  f i e l d  - -  fo r  example ,  by dev-  
e l o p i n g  l i s ts  o f  q u a l i f i e d  exper t  witnesses o r  by d e v e l o p i n g  
i n f o r m a t i o n  c o n c e r n i n g  s a t i s f a c t o r y  u s e s  of s u c h  t e s t i m o n y  i n  
l i b e l  l i t i g a t i o n .  

Only t w e l v e  r e p l i e s  t o  t h i s  i n q u i r y  h a v e  been  r e c e i v e d  
t o  d a t e ,  c e r t a i n l y  n o t  enough t o  be  c o n s i d e r e d  a s t a t i s t i c a l l y  
s i g n i f i c a n t  s a m p l i n g  of o p i n i o n  and p r a c t i c e  o n  t h e  issue.  W e  
urge r e a d e r s  of  B u l l e t i n  No. 2 t o  r e spond  t o  t h i s  q u e s t i o n n a i r e  
o r  o t h e r w i s e  p r o v i d e  LDRC w i t h  i n f o r m a t i o n  on t h i s  t o p i c .  
N o n e t h e l e s s ,  d e s p i t e  t h e  sma l l  number o f  r ep l i e s  and t h e  
n e c e s s a r i l y  i n t e r i m  n a t u r e  o f  t h i s  r e p o r t ,  some i n t e r e s t i n g  and 
u s e f u l  commentary,  i n s i g h t s  a n d  m a t e r i a l s  were r e c e i v e d  i n  
r e s p o n s e  t o  o u r  i n q u i r y .  W e  f e e l  t h e s e  s h o u l d  be made av -  
a i l a b l e  t o  r e a d e r s  o f  t h e  B u l l e t i n .  

A u s e f u l  memorandum o f  law on t h e  s u b j e c t ,  i n t e r  a l i a ,  
o f  t h e  a d m i s s i b i l i t y  of e x p e r t  t e s t i m o n y  i n  a p r i v a t e  f i g u r e  
l i b e l  a c t i o n  was r e c e i v e d  from t h e  P r i n c e t o n ,  N e w  J e r s e y  f i r m  
of  B r e n n e r ,  Wal l ack  & H i l l .  N e w  J e r s e y  c o u r t s  have  a p p a r e n t l y  
n o t  decided t h e  issue.  The memorandum notes  t h e  e x p l i c i t  
s a n c t i o n  f o r  exper t  t e s t i m o n y  i n  t h e  R e s t a t e m e n t  (Second)  o f  
T o r t s  S5808, comment g (19771 ,  r e g a r d i n g  d e f a m a t i o n  of  a 
p r i v a t e  p e r s o n ,  and r e c o g n i t i o n  o f  t h e  use o f  e x p e r t s  i n  Sack ,  
L i b e l  S l a n d e r  a n d  Re la t ed  P rob lems  255 and  T r i b e ,  American 
C o n s t i t u t i o n a l  Law 646-47. I t  a l s o  c i t e s  Seegmiller v. KSL, 7 
Med. L. Rptr.  1 0 1 2 ,  1018 ( U t a h  1981)  and G r e e n b e r g  v. CBS,  
I n c . ,  69 A.D. 2d 693, 4 1 9  N . Y . S .  2d 988,  998 ,  5 Med. L. R p t r .  
1470,  1476 (2d  Dep t .  1979)  a s  a l s o  a p p r o v i n g  t h e  u s e  o f  e x p e r t  
t e s t i m o n y  i n  t h e  c o n t e x t  o f  p r i v a t e  f i g u r e  l i b e l  a c t i o n s .  (The  
f u l l  t e x t  o f  t h e  B r e n n e r ,  W a l l a c k  Memorandum c a n  b e  o r d e r e d  
f rom LDRC -- p l e a s e  u s e  t h e  Order Form a t  t h e  end o f  t h i s  
B u l l e t i n ) .  
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S i x  o f  t h e  t w e l v e  r e s p o n d e n t s  i n d i c a t e d  t h a t  t h e y  had 
p a r t i c i p a t e d  i n  a t  l e a s t  o n e  l i b e l  a c t i o n  where  o n s i d e r a t i o n  
was g i v e n  t o  use o f  a n  e x p e r t  w i t n e s s .  However,  Ir none o f  t h e  
r e p o r t e d  cases was a n  expert  u l t i m a t e l y  u s e d  by t h e  d e f e n d a n t .  
I n  Oklahoma one  l i b e l  p l a i n t i f f  o f f e r e d  t h e  e x p e r t ,  b u t  t h e  
C o u r t  r e f u s e d  t o  a l l o w  t h e  t e s t i m o n y  i n  a p u b l i c  f i g u r e  c a s e .  
I n  a n o t h e r  case, t h e  p l a i n t i f f  o f f e r e d  expert  t e s t i m o n y  by t h e  
Dean o f  a l e a d i n g  S c h o o l  of J o u r n a l i s m ,  b u t  d e f e n s e  c o u n s e l  
f e l t  it would be a m i s t a k e  f o r  a book p u b l i s h i n g  d e f e n d a n t  " t o  
t a k e  t h e  b a i t "  a n d  g e t  i n t o  a no-win c o n t e s t  of e x p e r t s ,  
c h o s i n g  i n s t e a d  t o  r e l y  upon t h e  e d i t o r ' s  t e s t i m o n y  r e q a r d i n g  
g e n e r a l  p r a c t i c e  and t h e  spec i f ic  w o r k  d o n e  o n  t h e  s u b j e c t  
book.  I n  c o n t r a s t  t o  t h i s  v iew,  a t o t a l  of s e v e n  r e s p o n d e n t s  
i n d i c a t e d  t h a t  t h e y  would u s e ,  or c o n s i d e r  u s i n g ,  e x p e r t  
t e s t i m o n y  i n  f u t u r e  cases. T h r e e  of t h e s e  r e s p o n d e n t s  seemed 
t o  f ee l  t h a t  s u c h  t e s t i m o n y  would b e  a p p r o p r i a t e  o n l y  or  
p r i m a r i l y  a s  r e b u t t a l  t o  s u c h  t e s t i m o n y  i f  o f f e r e d  by t h e  
p l a i n t i f f .  One r e p r e s e n t a t i v e  comment from a n  a t t o r n e y  i n  
Texas: 

"Texas appl ies  t h e  n e g l i g e n c e  s t a n d a r d  i n  p r i v a t e  
f i g u r e  L i b e l  a c t i o n s .  No Texas  c o u r t  h a s  c o n s i d e r e d  
whe the r  a p l a i n t i f f  is r e q u i r e d  t o  p r o d u c e  some expert  
t e s t i m o n y  i n  o r d e r  t o  a v o i d  a d i r e c t e d  v e r d i c t  a s  i n  
m e d i c a l  m a l p r a c t i c e  cases. I f  a p l a i n t i f f  p u t s  on  
expert  t e s t i m o n y  d e f e n d a n t  may w a n t  t o  c o u n t e r  w i t h  
i ts  own e x p e r t . "  

An a t t o r n e y  f rom G e o r g i a  n o t e d  b o t h  t h e  r i s k s  a n d  
b e n e f i t s  o f  e x p e r t  t e s t i m o n y :  

"Where t h e  e r r o n e o u s  f a c t  h a s  b e e n  p u b l i s h e d  d e s p i t e  
a d h e r e n c e  t o  a v i s i b l e  s e t  o f  p r o c e d u r a l  s a f e g u a r d s  
( e . g . ,  u s e  o f  a n n o t a t e d  s c r i p t s ,  researchers, 
checkers ,  e t c . )  a n  exper t  migh t  be h e l p f u l  t o  v a l i d a t e  
t h a t  t h e  s y s t e m  is r e a s o n a b l e .  I f ,  however ,  t h e  
mistake occurs w h i l e  f o l l o w i n g  a n  ad  hoc f a c t  
g a t h e r i n g  p r o c e s s ,  a n  e x p e r t  m i g h t  be more harm t h a t  
h e l p .  On cross e x a m i n a t i o n ,  p l a i n t i f f  c o u l d  e l i c i t  
a11 o f  t h e  t h o u s a n d s  o f  t h i n g s  which  c o u l d  have  been 
done  and which were n o t  done t o  g e t  t h e  f a c t s  r i g h t . "  

An a t t o r n e y  f rom H i c h i g a n  s t r e s s e d  t h e  need  t o  t ake  
i n t o  c o n s i d e r a t i o n  which f a u l t  s t a n d a r d  i s  t o  be a p p l i e d :  

"Michigan p o s t - G e r t z  law i s  p r e s e n t l y  t o  t h e  e f f e c t  
t h a t  a l i b e l  p l a i n t i f f  m u s t  p r o v e  ' a c t u a l  malice '  i f  
t h e  s t a t e m e n t s  compla ined  of c o n c e r n  a m a t t e r  o f  
' p u b l i c  i n t e r e s t . '  The a p p r o a c h  seems i n -  
d i s t i n g u i s h a b l e  from Rosenbloom. 4s l o n g  a s  t h i s  
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r e m a i n s  t h e  s t a t e  o f  t h e  l a w ,  i t  would a p p e a r  t h a t  t h e  
u s e  o f  e x p e r t s  would n o t  be c a l l e d  f o r .  I would n o t e ,  
however ,  t h a t  a l t h o u g h  t h e  " p u b l i c  i n t e r e s t "  t e s t  h a s  
been  w e l l  r e c e i v e d  by o u r  i n t e r m e d i a t e  a p p e l l a t e  
courts ,  t h e  p o s t - G e r t z  q u e s t i o n  h a s  n o t  been  a d d r e s s e d  
by t h e  Supreme C o u r t  o f  t h e  s t a t e . "  

NEW PUBLICATION OF INTEREST 

Guide  t o  l i b e l  laws f o r  e d i t o r s ,  wr i te rs  i n t r o d u c e d  by 
ABP. "Libe l :  An ABP P r a c t i a l  G u i d e "  h a s  been  r e l e a s e d  by t h e  
American B u s i n e s s  Press I n c .  W r i t t e n  by F a u s t i n  F. J e h l e ,  
f o r m e r  c o u n s e l  t o  McGraw-Hill I n c . ,  t h e  r e p o r t  i s  d e s i g n e d  t o  
a s s i s t  i n v e s t i g a t i v e  r e p o r t e r s ,  e d i t o r s ,  p u b l i s h e r s  and  a u t h o r s  
i n  making day- to -day  d e c i s i o n s  about  c o p y  t h a t  may be  
l i b e l o u s .  The 22-page r e p o r t  i n c l u d e s  a working d e f i n i t i o n  of 
l i b e l ,  e x p l a n a t i o n s  o f  v a r i o u s  t y p e s  of l i b e l ,  s t a t u t e s  o f  
l i m i t a t i o n s ,  and a n  e x p l a n a t i o n  o f  t h e  d i s t i n c t i o n  between 
f e d e r a l  and s t a t e  l i b e l  laws a s  t h e y  a p p l y  t o  p u b l i c a t i o n s .  
Also examined  a r e  d e f a m a t i o n  of p u b l i c  a n d  p r i v a t e  f i g u r e s ,  and 
t h e  c o r r e s p o n d i n g  pr inc ip les  o f  reckless d i s r e g a r d  a s  l a i d  o u t  
i n  t h e  S u l l i v a n  R u l e .  D e f e n s e s  a g a i n s t  l i b e l ,  r e t r a c t i o n s  and 
c o r r e c t i o n s ,  a l i s t  o f  " d a n g e r o u s "  words ,  and a s e t  o f  
g u i d e l i n e s  f o r  e d i t o r s  t o  f o l l o w  t o  a v o i d  p o t e n t i a l l y  l i b e l o u s  
copy c o m p l e t e  t h e  g u i d e ' s  c o n t e n t s .  A c t u a l  case h i s t o r i e s  a r e  
u s e d  a s  examples .  Case and  s u b j e c t  i n d e x e s  a r e  i n c l u d e d .  T h e  
r e p o r t  may be o b t a i n e d  f o r  $15 f r o m  t h e  American B u s i n e s s  Press 
I n c . ,  2 0 5  E a s t  42nd S t r e e t ,  N e w  Y o r k ,  N e w  York 10017.  

AT THE LDRC 

LDRC s u p p o r t i n g  O r g a n i z a t o i n s  
( A s  of November 15, 1981)  

Alabama Press A s s o c i a t i o n * *  
American A s s o c i a t i o n  f o r  t h e  Advancement of S c i s n c e * *  
American Newspaper P u b l i s h e r s  A s s o c i a t i o n *  
American S o c i e t y  o f  Newspaper E d i t o r s *  
American S o c i e t y  of J o u r n a l i s t s  and  Authors** 
A s s o c i a t i o n  of  American U n i v e r s i t y  P r e s s e s *  
Associat ion of  American P u b l i s h e r s *  
A u t h o r s  League o f  Amer ica*  
Bantam Books, Inc .**  
CNA I n s u r a n c e *  
Doubleday & Company, I n c . *  
D o w  J o n e s  & Company* 
Dun & B r a d s t r e e t ,  I n c . * *  
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Employers Reinsurance Corpora t ion*  
Gannett  Co., Inc.*** 
Elagaz i n e  P u b l i s h e r s  A s s o c i a t i o n *  
Media/Professional  I n s u r a n c e ,  Inc .*  
Mutual In su rance  Company L imi t ed  of Hamilton, 

Na t iona l  Assoc ia t ion  of B r o a d c a s t e r s *  
Nat iona l  Newspaper A s s o c i a t i o n *  
P.E.N. -4meican Center** 
Playboy E n t e r p r i s e s ,  I n c . *  
Radio-Televis ion N e w s  D i r e c t o r s  Associat ion* 
Repor t e r s  Committee for Freedom of t h e  Press*  
S o c i e t y  o f  P r o f e s s i o n a l  J o u r n a l i s t s ,  Sigma D e l t a  Chi** 
S tuden t  Press Law Center** 
Time Incorpora t ed*  
The Times Xirror Company* 
The Washington P o s t  Company* 
Writers Gui ld  of America, Eas t***  
Writers Gu i ld  of America, West** 

Burmuda* 

LDRC Meeting Schedule 

The fo l lowing  a r e  d a t e s  o f  upcoming meet ings of t h e  
LDRC S t e e r i n g  and Execut ive Committees. S t e e r i n g  Committee 
members a r e  i n v i t e d  t o  a t t e n d  a l l  E x e c u t i v e  Committee meet ings  
i f  t hey  so  d e s i r e .  O t h e r  i r t e r e s t e d  g u e s t s  a r e  welcome a t  
S t e e r i n g  Committee meet ings,  b u t  s h o u l d  n o t i f y  LDRC s t a f f  i n  
advance. 

Thursday, November 1 9 ,  1981 Semi-Annual S t e e r i n g  Committee 
7:30 - C o c k t a i l s  
8:15 - D i n n e r  
( N e w  York S t a t l e r  Ho te l )  

Thursday, January  1 4 ,  1982 E x e c u t i v e  Committee 
3:OO P.N. 
( p l a c e  t o  be announced) 

~ ~~ 

* O r i g i n a l  s u p p o r t e r s  r e f l e c t e d  on  LDRC Brochure 

** Confirmed by LDRC Execut ive  Committee a s  of September 
1 0 ,  1 9 8 1  

* * *  N e w  s i n c e  September 1 0 ,  1 9 8 1  
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Thur sday ,  March 4 ,  1982 E x e c u t i v e  Commit tee  
3:OO P.M. 
( p l a c e  t o  be announced)  

T h u r s d a y ,  Apr i l  22 ,  1982 E x e c u t i v e  Commit tee  
3:OO P.V. 
( p l a c e  t o  b e  announced)  

May o r  J u n e  Semi-Annual S t e e r i n g  Committee 
Date and p l a c e  o f  d i n n e r  
mee t ing  t o  be announced  ( t o  
b e  h e l d  i n  c o n j u n c t i o n  w i t h  
P L I  o r  ABA workshop) 

ERRATA 

The f o l l o w i n g  e r r o r s  i n  B u l l e t i n  NO.  1 h a v e  been  
b r o u g h t  t o  our a t t e n t i o n .  Page 2 :  t h e  r e f e r e n c e  t o  t h e  
landmark  f o o t n o t e  r e g a r d i n g  summary judgment  i n  t h e  1979 
H u t c h i n s o n  case s h o u l d  be  t o  f o o t n o t e  9 ,  n o t  10. Page  19:  t h e  
c i t a t i o n  f o r  P r i n g  v .  P e n t h o u s e ,  s h o u l a  be  t o  7 Med.L.Rptr. 
1 1 0 1  ( D .  Wyo. 19811, not 6 Med.L.Rptr. a t  t h e  same page .  Page 
- 20: s i m i l a r l y ,  t h e  c i t a t i o n  f o r  B u r n e t t  v. N a t i o n a l  E n o u i r e r ,  
s h o u l d  be  t o  7 Med.L.Rptr. 1321  ( C a l .  Supe r .  L.A. Co. 1981), 
- n o t  6 Med.L.Rctr. a t  t h e  same page .  

- 
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