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LDRC JUROR ATTITUDE STUDY II:
Private Figure/Broadcast

Introduction

This is LDRC's second juror attitudes study. Since the first
study dealt with a major newspaper defendant in a public official's
libel action, this study sought to examine the attitudes of the
jurors who heard a case involving a major television defendant in a
private figure's libel (and privacy) action, to serve as a starting
point for comparison and contrast between attitudes toward public
and rrivate plaintiffs and toward print and broadcast media
defendants.

Obviously, however, no two complex trials can be expected to
provide precisely parallel points of comparison., WNor is it
suggested that the first two LDRC juror studies are distinquished
only by the status of the parties. Each case, as will be apparent
to those reading both ¢f them, involves innumerable facts, issues
and even personalities that powerfully differentiate one from the
other -- both in terms of the actual events in each litigation and
in terms of the nature and findings of the LDRC studies regarding
juror attitudes in each case.

Nonetheless, it is believed that this second LDRC study
should at least add to the body of raw data from which valid
observations and patterns can begin to be discerned regarding juror
attitudes in libel cases. This, in turn, might begin to suggest
how attorneys can deal with such attitudes in developing more
effective defense strategies in future cases. Nonetheless,
ultimate, definitive generalizations regarding both juror attitudes
and trial strategies, if they are possible at all, must surely await
still further studies.

What follows is a report on LDRC's second juror attitude
study. As with the first report, in order to ensure juror
confidentiality, and in order to protect the integrity of the
litigation process -- an appeal is expected in this case -- the
materials that follow do not specifically identify either the
litigants or the jurors. It is nonetheless believed that the
following report adequately describes the essential character of the
litigation as well as the attitudes of the jurors who chose to
impose liability and to award substantial damages against the
defendant broadcaster,
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Methodology

LDRC undertook to study the attitudes of the jurors in this
case, including the alternate jurors, in essentially the same manner
as was used in LDRC's first jury study. (See LDRC Bulletin No. 14
at 1-33). Briefs, opinions, and in this case the full trial
transcript, were reviewed to achieve an independent understanding of
the issues, argquments and proofs in the case. A list of the jurors'
names and counties of residence was obtained from the information
routinely provided to the attorneys by the court clerk's office.

' Then, using the limited information available, addresses
and/or telephone numbers were located for seven of the nine jurors,
including two alternates, Letters were written to all of these
jurors explaining the nature of the LDRC study, asking for their
voluntary cooperation and promising confidentiality. The sixXx jurors
whose telephone numbers were available were told to expect a
follow-up telephone call. The one juror with no known telephone
number was asked to return a self-addressed reply card or to call
LDRC collect.

Two out of the six jurors whose telephone numbers were
available agreed to meet with LDRC for interviews, These
face-to-face interviews lasted between 2 and 2 1/2 hours. A 23-page
written script was loosely followed by the interviewer and the
interviews were also tape recorded. In addition, two other jurors
were interviewed by telephone {one regular and one alternate)
following a somewhat abbreviated version of the script. In sum, a
total of four Jjurors were interviewed in the study -- three out of
the six regular jurors and one of the three alternates. 1In
addition, the basic positions of all of the regular jurors as to
both the liability and the damages verdicts, were revealed to some
substantial extent by the three regqular jurors who were
interviewed. Finally, LDRC became indirectly aware of some of the
specific views of the other two alternates,

Of the five jurors not interviewed, two were spoken to by
telephone but declined to be interviewed; one failed to respond to a
series of letters; and two jurors were never contacted due to
insufficient information as to their place of residence. Although
only half of the jurors and one of the alternates were ultimately
interviewed, given what is known of the deliberation process, and
the apparent unanimity among the jurors on the underlying issues as
well as their consistent recollections reqarding those issues, it is
confidently believed that LDRC's understanding of the jury's basic
attitudes in this case is essentially complete and accurate.
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Background of the Case

The case arose out of a local television news broadcast
concerning a local toxic waste dumpsite. The plaintiff was an
elderly private citizen, the president and owner of a small firm
which manufactured chemical products, whose plant happened to be
located on a parcel of land adjoining the dumpsite, The defendants
were the corporate owner of the television station, the individual
reporter, his film crew, and a research assistant,

1. The Broadcast

Defendant reporter had been conducting a series of reports on
toxic waste for the local news. A source in local government
informed him of the location of an illegal hazardous waste dumpsite.
Upon arriving at the site with a film crew, the reporter noted
rusting containers with such labels as "hazardous® and "flammable.®
Since there were no fences or property demarcations, he went to a
building adjoining the lot containing the drums, in order to ask
questions; he later discovered that this building was plaintiff's
place of business. He encountered plaintiff leaving the building,
and proceeded to question him about the source of the drums and the
chemicals contained therein, While the cameras were rolling,
plaintiff became highly agitated and vociferously expressed his
desire that he not be filmed.

Dburing the course of this encounter, all of it taped by the
camera crew, plaintiff disclaimed responsibility for the dump and
told the reporter to ask his questions of a governmental agency.

The reporter was also thereafter told, by plaintiff's son at the
company, that the company had previously reported the dumping to
local authorities. This lead was followed up and confirmation was
received that plaintiff had in fact reported the existence of the
dumpsite to the relevant agencies two years prior but that no action
had been taken. That same day, before the tape had been broadcast,
plaintiff called the broadcaster's legal department and requested
that the tape of him not be aired, or at least that its broadcast be
delayed until the following day. It is not entirely clear from the
trial record whether anyone in the broadcaster's editorial
department became aware of that call, but in any event the news
director was called upon to review the tape prior to the broadcast,
under defendant's internal guidelines requiring review of a
"confrontational®™ interview, After this review the tape of
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plaintiff was approved and was aired as a part of the broadcast on
the dumpsite that same evening., That broadcast also included the
information that the plaintiff had reported the dumpsite to local
authorities, and the reporter's statement, at the end of the
segment, that he didn't know who was responsible for the dumping.
These "disclaimers" were not added as a result, either of the phone
call or of the news director's review, but had been a part of the
segment from the outset.

2. Plaintiff's Claims

A week after the broadcast a retraction demand was sent to the
broadcaster, but no retraction was made. Thereafter, plaintiff
sued, claiming the broadcast falsely portrayed him and his business
as being responsible for the waste and as being illegal dumpers,
although the broadcast never made any explicit statements to that
effect. He also claimed that the broadcast inaccurately portrayed
him as intemperate and evasive. Plaintiff and his corporation also
asserted defamation claims., Further, plaintiff individually
asserted three invasion of privacy theories -- intrusion, disclosure
of intimate facts and false light. In addition, plaintiff alleged
that a research assistant who followed up on aspects of the story
prior to its broadcast had slandered him and his company in her
conversations with governmental personnel while verifying the facts
of the story. Plaintiff also alleged assault and battery based on
his claim that the crew had shoved and jostled him during the
taping. Finally, plaintiff asserted a trespass claim,

3. Summary Judgment

After discovery, defendants moved for summary judgment on all
counts. Plaintiffs cross-moved for summary Jjudgment on one of the
defamation claims and on the trespass claim. On the defamation
claim, the court denied summary judament. It found that the
broadcast could reasonably be interpreted as having the defamatory
meaning that plaintiffs were illegal dumpers and that genuine issues
of fact existed as to whether defendants were aware that the
broadcast falsely suggested plaintiffs were dumpers and as to
whether they "deliberately®” or "intentionally"” presented this false
impression in the broadcast. Summary judgment was also denied with
regard to the slander claim, which allegedly arose out of questions
asked of local authorities by defendant's research assistant. The
defense of this claim centered around common law privilege and the
court held that material issues of fact existed regarding the nature
of the questions asked, the researcher's attitude toward their truth
and her motives in asking them.
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as to the privacy claims, the judge granted defendants' motion
on the intrusion and disclosure theories, both essentially on the
ground that the interview that was sought, and the facts that were
revealed, were essentially obtained in a "semi-public® area "open to
the public eye.® Summary Jjudgment was denied, however, on the false
light theory on the ground that either the portrayal of plaintiff as
an illegal dumper or as intemperate and evasive could have placed
him in a false light and that the portrayal could not be deemed
"inoffensive® as a matter of law., Regarding the assault claim, the
court also found that a material issue of fact was raised regarding
whether the cameramen intentionally or inadvertently touched
plaintiff in the course of their taping. Finally, the court granted
summary judgment on the trespass claim, finding that defendants'
news crew did not enter the property improperly and were given
implied permission to remain on the property.

4. The Trial

At trial, the core of defense's argument was that the reporter
acted reasonably and responsibly in doing his job and, in fact, that
the broadcast had spurred a resolution of the toxic dumping problem
it had helped bring to light, The defense called witnesses from the
relevant agencies to show how the broadcast had galvanized
authorities into cleaning up the dump site., Defense counsel
repeatedly stated that nothing but the "simple truth® was reported
and no liberties were taken in the editing process. The defense
also presented an expert witpess, the news director of another
television station, to testify that the broadcast met reasonable
journalistic standards.

On the other side, plaintiff's attorney portrayed his client,
who was also his father, as the victim of irresponsible and
sensational journalism. Less effort was made to delineate the
specifics of the three charges than to arque that this case was
important to the public because private c¢itizens should have a right
not to appear on TV, The attorney urged the jurors that a verdict
in favor of plaintiff would "send a message” to the media that their
conduct should not and cannot impinge on the rights of private
citizens to privacy and dignity. He also suggested that because
plaintiff was a private figure, he had no access to the media to set

the record straight, and that therefore a legal remedy was his only
recourse,
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Plaintiff's attorney also sought to establish that the
reporter failed to exercise the proper degree of care in reporting
this story. He contended that the reporter neglected his duty to
fully investigate, and consequently presented a story that was not
newsworthy, and merely a sensational addition to an ongoing series
of stories that had been presented on similar concerns., An effort
was also made to characterize the reporter's encounter with the
plaintiff as an "ambush" interview, and a transcript of a program
prepared by another television station suggesting the unfairness of
ambush interviews was introduced as evidence, over defendants'
objection. Using this transcript as a reference point, plaintiff's
attorney argued that an ambush interview, allegedly the sort the
defendant reporter had conducted, inherently casts the interviewee
in a false 1light.

Finally, plaintiff's counsel attacked the editorial process.
Plaintiff submitted a specially prepared tape in which a technical
expert had reassembled the bits and pieces of the broadcast together
with the available outtakes in chronological order, and revealed
that portions of the tape were allegedly missing. The defense
claimed that a certain amount of the tape was simply lost due to the
cutting and splicing required in editing tape; plaintiff insisted
that too much of the tape was missing to be accounted for as the
average editing loss. Plaintiff contended that this tape
demonstrated that the interview had been deliberately manipulated
and edited so as to achieve a false and defamatory presentation of
plaintiff. Furthermore, it was brought repeatedly to the jury's
attention that plaintiff's request not to air the broadcast had been
ignored, i

The Jury's Verdict

1. The Deliberation Process

The jury was excused in the morning, after receiving the
judge's instructions on the law with regard to the libel, slander
and false light claims. A directed verdict had been entered on the
assault and battery claim. The jury deliberated until 11 p.m. that
first day, until & p.m. on the second, and returned with a verdict
with respect to liability on the various charges at about 11 a.m. on
the third day of deliberations. They rejected plaintiffs'
defamation claims, finding that although there was defamatory
meaning, the "defamatory statements of fact"™ were not "substantially
false.®™ The Jjury also rejected the slander claim, finding no
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communication of defamatory statements to third parties. However,
the jury found for plaintiff on the false light claim against the
broadcaster, indicating on the special verdict form that the
broadcast did “portray® plaintiff in a false light, that the
broadcast was "highly offensive®” and that this false portrayal had

been published with actual malice. The false light claim against
the reporter was rejected,

Due to the fact that the trial was bifurcated, testimony on
the issue of damages was not received until after the jury had
detzrmined defendants' liability. No new testimony on the damages
igssue was proffered, however, The jury was discharged over a
weekend, then returned to the court to hear the closing arguments on
damages and the damages charge, after which they returned in only a
few hours with their decision to award the plaintiff $1.25 million,
$250,000 in “compensatory” damages and $1,000,000 in "punitive®
damages. (See Section 3. Damages, below)

From all appearances, the defendants® case was lost in the
jury room. The verdict was essentially a product of the
deliberations, rather than an affirmation of any pre-existing
positions that the jurors had individually arrived at during the
trial, as had been the case in LDRC's first juror attitudes study.
In fact, with one exception, the three jurors and one alternate who
were interviewed by LDRC said that, at the close of the arguments,
they actually favored the defendants. One juror said that he was
surprised at the amount of discussion that took place, since he
entered deliberations believing that plaintiff had no case, and that
a verdict in faveor of the defendant was the obvicus action to take,
The one juror who told LDRC that he entered deliberations believing
the broadcaster was liable agreed with the others interviewed that
the plaintiff had not been libeled; he did feel, however, that the
program had cast plaintiff in a false light. It is not clear which
side, if either, was initially favored by the jurors not interviewed
and a strong initial position was apparently not revealed by these
other jurors as the deliberations commenced. One can only speculate
that some of those not interviewed may have Ffavored the plaintiff,
or at least leaned in that direction, in light of the ultimate
outcome of the jury's deliberations. But even this is not clear in

light of the apparently powerful effect of the deliberation process
itself in this case,.

If the reports of the jurors interviewed are accurate, the
jury's deliberations were characterized by a remarkable lack of
passion or emetion. The Jjury deliberated for more than two days on
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the liability issue alone. According to the jurors interviewed,
this time was spent discussing the issues and paying scrupulous
attention to the questions posed by the special verdict form and to
the definitions contained in their written copies of the judge's
instructions. (A full text of the instructions was provided to the
jury when they sent out a note asking for a re-reading of the
charge.) According to those interviewed, no one juror initially had
(or at least expressed) particularly strong opinions regarding
liability one way or the other, and the discussion reportedly
proceeded in an amicable and orderly fashion. It also appears that
no one juror dominated the discussions nor was any Jjuror perceived
as pressing the jury in one direction or another. There was
apparently little if any formal polling during most of the
deliberations, and no hard divisions or factions appear to have
developed. Thus, it would appear that the judge's charge (and the
accompanying special verdict form) was in effect the seventh and by
far the most dominant presence in the jury room. All of the jurors
pursued an intellectual rather than an emotional process governed by
their reading of the charge {and verdict form). And, even those
jurors who entered the jury room favoring the defendant were won
over by what they viewed as the legally-required result in the
action,

The verdict was announced as a unanimous one and all of the
jurors who took part in the study indicated agreement with the
ultimate verdict. Most of the jurors who cooperated with LDRC said
that all the issues were discussed and decided separately, and that
their decisions on one claim were not influenced by their decisions
on the others. However, one of the jurors did express the view that
pragmatically, after the jury's lengthy and careful discussion of
all aspects of the liability case, when the final decisions were
rendered on each of the claims, there was some sense of compromise
and trade off. For example, in this juror's view the final decision
to exonerate the reporter was made only after it was clear {or at
least implicit) that the broadcaster was to be found liable.
Similarly, the final decision to drop the libel claim was made only
after it was clear that the false light claim would be upheld. This
was not, however, a compromise verdict in any untoward sense, since
it is apparent that the jurors ultimately agreed that, by their
lights at least, the broadcaster was more culpable than the reporter
and the false light claim fit their view of the facts and law
whereas the libel claim did not.
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2. The Verdict on Liability

{i) The Incidental Claims

The jury gave short shrift to the non-defamation/privacy
claims. Even prior to the dismissal of the assault and battery
claim on technical grounds, the jurors LDRC interviewed had viewed
this claim as completely unfounded, based on their repeated viewing
of the videotape of the incident upon which the claim was based. As
to the slander claim, the jury found the testimony {(and exhibits) of
plaintiff's key witnesses confused and unpersuasive, They also
apparently considered both of these claims to be clearly incidental
to the major thrust of plaintiff's case.

(ii) Libel vs. False Light

As noted, the jury ultimately rejected plaintiff's libel
claims, as to both the broadcaster and the reporter. 1In order to
teach this verdict, following the format of the special jury verdict
sheet, the jury did find that the broadcast had a defamatory
meaning, but did not find "evidence that any [{of these} defamatory
statements of fact . . . were substantially false.® On the other
hand, with regard to the false light claim, the jury did answer
"yes® to the question whether ®plaintiff had been portrayed in a
false light . . . by the broadcast.®™ The jurors attempted to
explain the apparent inconsistency between finding no substantially
false statement of fact on plaintiff's libel claim and finding that
the defendant had cast plaintiff in a false light, They read the
charge as requiring that liability for libel must be based on a
finding of at least one specific, substantially false statement of
fact -- which finding they could not make. Because the jury failed
to find any substantially false statement of fact on the defamation
claim, they never had to consider the question of fault on this
count, which would have required a finding of negligence under the
applicable local standard. Although one can only speculate, it is
unlikely, given the jury's finding of reckless disregard on the
false light claim, that the negligence requirement would have
‘prevented this jury from rendering a plaintiff's verdict on libel
had they felt the other elements of the libel claim had been
established.
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The jury concluded that liability for false light, on the
other hand, could be based on a finding of falsity -~ not of any
particular fact or statement, but in the overall portrayal of
plaintiff, which included visual images and the way the story was
edited. Unfortunately, the judge's charge -- and particularly the
special verdict form -- played into the jury's hands on this point.
Thus, the first question they had to answer on the defamation claim
was framed in terms of whether the broadcast "containl[ed] defamatory
statements of fact concerning plaintiff."™ On the other hand, the
false light question on the verdict form was phrased more loosely in
terms of whether the broadcast "portrayed” plaintiff "in a false
light."™ At one point the jury considered asking the judge for a
definition of "portrayed," but then apparently concluded that the
term must have been intended to suggest the looser conception and
proceeded on that basis. Ultimately the jury was able to find a
false portrayval based on these relatively "less-structured”
grounds.

(iii) Falsity and Offensiveness

There is perhaps a more significant anomaly in the jury's
verdict than the arguable inconsistency between the falsity finding
on defamation and that on false light. This is the fact that the
jury was able to find the "portrayal" of plaintiff to be "false,"
yet the jury -- or at least a number of them -- still harbored the
suspicion that plaintiff may in fact have been the dumper. The
jury's false light verdict had clearly been based on what the jury
felt was the suggestion that plaintiff was the dumper and not on any
suggestion that plaintiff was intemperate or evasive, which the
jurors generally believed to be a true reflection of plaintiff's
attitude toward the reporter. Nonetheless, at least 3 of the 4
jurors interviewed indicated ambivalence or skepticism as to whether
plaintiff was in fact the dumper. See Juror Profiles, infra.
Moreover, those jurors interviewed conveyed the strong impression
that it was the shared view of the entire jury that they were not
required to determine whether plaintiff was in fact the dumper in
order to render a verdict on the false light claim,

Understandably, the defense had not sought during the trial to
indict plaintiff as the dumper, since the broadcast itself had
disclaimed any view on the subject and defendants were actively
litigating the issue of defamatory meaning. However, when the jury
decided against the defense on that issue, and concluded that the
broadcast did suggest plaintiff as the dumper, the jury seems to
have lost sight of the fact that they still had to find that the
defendants were not only "reckless"™ in broadcasting a portrayal

10
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about which they may have entertained doubts as to its truth, but
that plaintiff had met its burden of proving that the portrayal was
in fact false. Again, the instructions and verdict form, which
played so prominent a role throughout the deliberations, propelled
the jury toward its verdict against the defendant on this issue.
Whereas the defamation instructions and special verdict form had
forced the jury to seek a specifically false statement of fact, the
false light verdict form glossed over the falsity requirement by
telescoping the false light finding into a single question, even
though the instructions had properly divided the issue into two

parts -- the first being the offensive portrayal and the second the
requirement of substantial falsity. The jury never really had to
confront —-- nor did they confront -- their doubts as to the

underlying falsity of the suggestion that plaintiff was the dumper.

Finally, the judge's instructions on the issue of
of fensiveness failed to provide an additional substantial hurdle for
plaintiff to overcome in establishing its false light claim. 1In
fact, the terms "offensive,® or "highly offensive,” were never
seaprately defined, The jury was thus left to its own devices to
determine whether the broadcast was offensive and, if so, to whom
and by what measure. The only limitation provided in the
instructions was that offense should be measured by the
*sensibility®of an "ordinary or average®” person and not by a
"particularly sensitive person.® The looseness of this definition is
demonstrated by the jurors' theories of "offensiveness® as described
to LDRC. One juror felt that to suggest dumping is inherently
offensive., One felt that it is always offensive to ridicule a
person or diminish his self-esteem, The third juror interviewed said
the broadcast was in fact not highly offensive to him, but
presumably was willing to conclude that it might be so to a person
of average sensibilities.

{iv) Actual Malice

The jury had been instructed, under Time v, Hill, that
plaintiff had to prove actual malice by clear and convincing
evidence 1in order to prevail on his false light claim, Although one
juror interviewed by LDRC suggested he believed the defendants
actually "knew” the broadcast was false, the others indicated that
they believed actual malice was established by a finding of
"reckless disregard® for truth and it seems clear that this

11
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represented the consensus of the jury on this issue,* In finding
recklessness the jury failed once again to come to grips with the
underlying requirements that the portrayal had to be false and that
defendants' state of mind had to be knowing or reckless with regard
to the falsity. 1Instead, the loose concept of recklessness applied
by the jury permitted them to glide over both the underlying falsity
and defendants' attitude toward that falsity. This is evidenced by
the manner in which the jurors articulated what, for them,
established defendants' reckless disregard. For each of the jurors
interviewed found reckless disregard unrelated to a finding of the
underlying falsity of the suggestion that plaintiff was the dumper.
Instead, the jurors focused on defendants' alleged disregard of
plaintiff's request not to air the tape, or to delay the broadcast;
or on defendants'alleged disregard for the possibility that the
broadcast might be seen as suggesting plaintiff was the dumper
without sufficient basis for so suggesting.

The phone call by plaintiff to request the organization to
delay broadcasting the taped interview seems to have been a powerful
factor in deciding the issue of reckless disregard. One juror felt
that defendant evidenced reckless disregard for plaintiff's feelings
in failing to assure that the message of this phone call was
conveyed to those in charge of determining whether to air the
broadcast. All of the jurors interviewed expressed the belief that
the broadcast could have been delayed for an extra day without any
harm to the story's news value and this would have provided the
defendant with an opportunity to delve further into the truth of the
story. When asked, none of the jurors could state what specifically
might have been discovered in the day's delay, but simply said the
delay would have done no harm. What the jury believed to be the
defendants' cavalier dismissal of plaintiff's request made the
organization seem reckless and unheeding of the consequences of the
story they broadcast.

In applying this loose concept of recklessness, the jury was
once again aided and abetted by the judge's charge which twice
permitted them to gloss over the underlying falsity problem. First,

® It is probable that this one juror was speaking more in terms of
knowing that a potentially false impression might be created, than
of knowing that the broadcast was in fact false, since that juror
was one of those who indicated some ambivalence as to whether
plaintiff was actually the dumper.

12
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the definitions of recklessness provided permitted them to avoid the
question of knowledge of falsity and, although the judge's charge
included some of the appropriate formulations of reckless disregard
as a subjective standard, several alternative definitions were given
which invited the jury to consider recklessness apart from the
narrow definition of "in fact®" entertaining serious doubts as to
truth. The charge on recklessness also enabled the jury to gloss
over the requirement, articulated in the charge, that defendants’
state of mind had to be found with regard to a meaning they intended
to convey by the broadcast. This occurred because the judge also
permitted the jury to find, in the alternative, that defendants had
"recklessly disregarded®™ the possibility that the broadcast -~ as
the jury had interpreted it -- might convey an injurious meaning.

In sum, the jury in this case ultimately found against the
defendant at least three steps removed from the kind of clear and
convincing proof that ought to be required in such actions. First,
it found that defendants had published no specifically false
statements of fact, but only an overall impression that the jury
felt portrayed plaintiff in a °"false® light. Second, the jury
entirely ignored the underlying truth or falsity of that impression,
relying instead on the view that defendants had recklessly
disregarded the claim by plaintiff, and the possibility that the
impression they felt the broadcast created might be false. And
finally, the jury ignored defendants' argument that they had not
intended to create this (potentially) false impression (indeed, the
broadcast included the reporter's express statement that he did not
know who was responsible for the dumping) on a theory that
defendants recklessly disregarded the possibility that, despite this
disclaimer, the broadcast might have conveyed such a meaning.

Despite the jury's strict finding as to the broadcaster, the
individual reporter was not found liable on the false light claim,
although at one point a majority of the jurors were apparently
leaning toward holding him liable. The jurors questioned attributed
their change ©of heart to the reporter's testimony that he had shown
the videotape of the interview to his superiors, ‘whose final
decision it was whether or not to air it. It was this action, which
the jurors viewed as his compliance with the rules and regulations
of his employers, that absolved the reporter in the juror's eyes of
ultimate responsibility for the broadcast. He was generally
considered to have done his job in a responsible and professional
manner, and was not, in the jury's ultimate view, liable for his
employer's decision to air the story.

13
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3. The Verdict on Damages

After working long and hard on its liability verdict, it seems
fair to say -- and a number of the jurors interviewed confirmed this
-~ that the jury was not inclined to spend an extraordinary amount
of time on the damage phase of their deliberations. The fact that
the damage mini-trial presented no new witnesses or evidence abetted
this feeling (and apparent desire) that the damage verdict could be
rendered swiftly. It is true that a number of the jurors
interviewed were surprised that the plaintiff presented so little
evidence as to harm done to his business or reputation. They would
also have liked more guidance as to how to compute damages,
Nonetheless, it is apparent that the jury was able to reach a quick
consensus that some damages should be awarded. Given the lack of
extreme passion generated against the defendant, it was almost as if
the jury saw its role as necessarily imposing some punishment on the
guilty party, regardless of the degree of its culpability. And
given that the jury did not particularly sympathize with plaintiff
as a personality, nor did they feel he had been especially harmed
financially, the jury's attention primarily focused on punitive
damages.

Two of the jurors initiated the discussion regarding the
amount of damages by suggesting the sums of $10,000 or $50,000.
These amounts were dismissed by others of the jurors as being too
low, in that they would not affect the defendant in any way; the
numbers were tco small in relation to the wealth of the defendant to
impress the defendant with any sense of wrongdoing, or influence the
defendant to change its practices in any way. A&lso, with regard to
the size of the damages award, several jurors recalled the judge's
advice that they could take the size and wealth of the defendant
organization into consideration when assessing damages and, as a
result, during the discussion on this issue a figure as high as $5
million was apparently mentioned. Ultimately, the $1 million figure
was isolated as an appropriately substantial sum in order to show
the defendant that this was no "slap on the wrist,” but a serious
statement as to it's fault. Apparently, the defense argument that
the broadcast had helped eventually to clean up the dumpsite was not
taken into consideration in mitigation of this huge sum, bhecause
most of the jurors had ceoncluded that there was no urgency to the
broadcast and that the site could have been cleaned up without
invading plaintiff's privacy. Any argument about the impact of the
damage award on freedom of the press would also have been discounted
according to one Jjuror, because the Jjury had already concluded that
the defendant was liable, despite any First Amendment concerns, and
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the jurors were simply not prepared in the damages phase of the case
to embark upon what might be tantamount to a reconsideration of any
aspect of liability at that late point in the deliberations.

As to compensatory damages, it seems that no one on the jury
felt that they had been given any substantial basis for awarding --
or at least for estimating -- the amount of damage plaintiff had
actually suffered to his reputation, business or feelings. Again,
the jurors generally seemed not overly impressed by, or sympathetic
to, the plaintiff in considering the issue of his compensatory
damages. The jury did, however, appear to have some sympathy for
the situation in which plaintiff had been placed. At least one
juror suggested the award of some nominal amount. Others suggested
that plaintiff had been damaged, at least to the extent of having to
pursue the litigation over a period of several years, Ultimately,
in lieu of any other basis for calculating the amount of
compensatory damages, the jury approximated how much they believed
plaintiff had spent on litigating his claims, assessing that amount
to be $250,000, based upon no evidence whatsoever in this regard.
{The judge had not specifically instructed the jury not to take into
consideration litigation costs or attorneys fees. The judge charged
the jury that it "may award only such [actual] damages as will
fairly and reasonably compensate plaintiff . . ., for the injury or
damage you find he sustained as a result of defendant['s] acts.")
The suggestion that the total of damages awarded be $1 million,
including the compensatory award, was also ultimately rejected in
favor of the two awards totalling $1.25 million. One ijuror
commented that another factor in rationalizing the large damages
award was the suggestion expressed during the jury's deliberations
that an appeal was inevitable and the amount of damages would no
doubt be lowered as a result of the appeal or any settlement that
might be agreed upon by the parties in lieu of an appeal.

In sum, it seems fair to say that the jurors were influenced
primarily by a desire to punish the defendant for what they saw as
improper actions, and very little, if at all, by sympathy for the
plaintiff. Indeed, a few jurors said that the jury felt
uncomfortable giving $1.25 million to the plaintiff, but they wanted
to punish the defendant. One juror recalled that it had been
jokingly suggested in the jury room that the million-dollar punitive
portion of their award be given to a charity rather than to the
plaintiff. However, even though the jury wanted to punish the
defendant, their assessment of damages seems not to have been so
much motivated by emotion or passion, but rather as reflecting a
calculated desire to influence the defendant to alter its
newsgathering and broadcasting habits.
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Demographics

Given the lack of substantial division among the jurors during
their deliberations, except initially on the damage issue, and given
the unanimity of the final verdict, it is difficult to identify
particular demographic factors that suggest themselves as having had
a special impact on the outcome of this action. Perhaps the most
salient feature of this jury, according to all evidence and reports,
was the remarkably dispassionate and systematic manner with which it
approached its deliberations. A number of Jjurors predisposed to
favor the defendants were, ultimately, willing converts to the logic
of liability when they concluded it was required by the law as
charged to them. Perhaps this is the downside risk of a highly
intelligent jury, all, or almost all, of whom were college-educated
or had advanced degrees, Indeed, ironically, if they had been
jurors inclined to follow their initial "“gut”™ reaction, this case
might have come out in defendants' favor.

In terms of employment, again, most of the jurors had
responsible professional positions in the public or private sector.
Geographically, two of the jurors were from an urban center, the
others lived in suburban counties. Interestingly, the two urban
dwellers were the jurors who at first favored a far lower damage
award, but this was probably more a reflection of their employment
experiences as (presumably) lower-paid teachers and social workers,
than a product of their place of residence. There were five men and
one woman on the ijury. It was the woman who, of those interviewed,
seemed most predisposed to favor the media and it was she who, at
first, favored a smaller damage award. In terms of age, three of
the jurors were in their late 30's;:; the other three were in their
50's or 60's. It does appear that the older jurors, who were all
men, 4did favor a larger damage award and may have initially favored
a finding of liability against the reporter. But one of the younger
men was the leader in proposing a stiff punitive damage award,
although he was apparently a strong advocate of no liability against
the reporter. All of the jurors were apparently middle to
upper-middle class. Their political views and party affiliations
were not ascertained.

Attitudes Toward the Media

Contrary to what one might expect of a jury that held against
a media defendant in a libel or privacy action and had entered an
awarg of $l.25 million, none of the jurors interviewed expressed
views hostile to the media in general. Most if not all of these
jurors seemed to be generally supportive of the media as a whole.
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Indeed, one juror commented on how she had started the trial
favoring the media defendant, with the attitude that the plaintiff
had to prove a very strong case in order for her to find liability.
While most of the other jurors interviewed were not this predisposed
in the media‘s favor, they were generally of the opinion that the
media did a good Jjob at keeping the public informed. None of the
jurors interviewed appeared to have any politically-motivated views
against the media or any particular segment of the media.

Although the jurors indicated no general antipathy to the
media, a number of them expressed some reservations regarding the
media's performance., A Jjuror who preferred newspapers to television
news felt that newspapers cover the news in a more balanced fashion,
although he indicated that he believed the lack of balance was the
result of lack of time for in-depth coverage rather than conscious
or intentional distortion or bias. Others of the jurors indicated
that the media can be intrusive on occasion. At least one juror
mentioned that television news, in particular, tends to invade
unnecessarily the privacy of people struck by tragedy. Most of the
jurors seemed to agree, to a greater or lesser extent, with the view
that a (private) person should have a right not to be on television,
although not all of them agreed with plaintiff in this case that he
was subjected to an improper "ambush®™ interview.

In terms of media awareness, one juror and one alternate told
LDRC they generally watched the defendants' news program, although
they had not seen the particular segment at issue. The others
watched television news in general-, with the exception of the one
juror who Eelt that television news programs were usually too brief
and dramatic to present a completely accurate picture of the news.
This juror preferred to get his information from newspapers. Most
of the jurors interviewed also regularly read newspapers, as well as
the occasional news magazine.

None of the jurors who participated in the survey expressed
any change in their attitudes toward the media as a result of the
trial. They did not appear to be disillusioned with the media in
general because of their performance in this instance, though they
were prepared to severely punish the defendant in this case for what
they viewed as its improper activity, even though those same jurors
claimed not to have continuing feelings against the defendants., As
one juror put it: "They Jjust 'blew it' in this case.®

LDRC gratefully acknowledges the invaluable assistance of Amy
Heierman-Cascio of the Fordham University School of Law and Cheryl
L. Davis of the Columbia University School of Law in the preparation
of this Study.
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Juror Profiles

A

Juror A is a woman in her mid-thirties. She has an advanced
degree in social work and works as a staff analyst in this field.
This was the first time she had served on a jury. Although she
noted that the Jjurors had at one point agreed not to discuss the
case after the trial, she was quite willing to speak with LDRC and
was very open and articulate in her responses. A did express some
concern about whether the information she gave could affect any
appeal that might be taken in the case, but was reassured that
LDRC's study had no bearing on any appeal.

Prior to hearing the charge to the jury, A was leaning toward
the defendants and did not think they would be found guilty on any
of the three claims, However, after the judge read the charge, and
upon careful consideration of each element in the jury room, she
became convinced that the broadcaster's behavior fit the description
and definition of false light as detailed in the judge's charge. In
finding false light, A focused on the overall way that the broadcast
"portrayed® the plaintiff as possibly being the dumper of the toxic
material, rather than on the actual words of the broadcast.
Furthermore, A believed that the broadcaster's failure to withhold
the story until it could have been more carefully checked
demonstrated a "reckless disregard®™ for the plaintiff's feelings,

A was not particularly impressed with the testimony of any of
the witnesses for the defense, She felt that the reporter and his
assistant were uncharacteristically low-key and passive but felt
this had little impact on her decision., In addition, she felt that
the defense could have used a more effective expert witness -- and
preferably one not indirectly associated with the defendant.

Similarly, none of the witnesses for the plaintiff were
particularly effective, in A's view. Even though A felt sorry for
the plaintiff to some extent, she did not feel he was a good
witness, She recalled that he became extremely emotional on the
stand and became angry at the defense attorneys for no good reason.
This gave her the impression that his response to the reporters as
shown on the broadcast may not have been out of character.

Although A emphasized the contrasting styles of the

plaintiff's and defendants' attorneys, she did not prefer one over
the other and felt both were equally well-prepared and persuasive,
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She characterized defendants' attorney, as well as the entire
presentation of their case, as low-key and relaxed, while she
described plaintiff's attorney as fast-talking and nervous., During
the trial the low-keyed confidence exhibited by the defense led A to
conclude that the defense felt it had "an open-and-shut case,” and
this perception may have bolstered A's initial leaning toward the
defense side. On the other hand, however, the low-keyed defense may
have given A, and the other jurors, less emotional commitment to the
defense position than they needed to overcome their intellectual
conclusion that the judge's instructions mandated a verdict for the
plaintiff.

The exhibit that A considered the most important was the tape
of the actual broadcast as aired. Her first impression of this
broadcast was that it portrayed the plaintiff as the dumper of the
waste material. According to A, the jury never really decided
whether plaintiff was or was not in fact a dumper. She felt there
was no need to make such a finding. None of the other exhibits
changed her opinion or attitude in coming to a resolution in the
case, She concluded that the interview of plaintiff was not an
example of ambush journalism and consequently discounted the
evidence presented on this subject in coming to a decision about the
case.

During the trial, prior to the judge's instructions, A did
not have any sense of what the plaintiff must prove in order to win
its case, She felt that the judge's charge, although long and
complicated, was the key to the deliberation process. A's entire
understanding of the elements of libel, slander and false light was
gained from the judge's instructions to the jury and, presumably,
the special verdict form.

As to damages, A was surprised that plaintiff did not present
any hard evidence to show loss of business or money. Equally
surprising to A was that the judge did not indicate any limit or
give any gquidelines with respect to the amount of damages that
should be awarded -~ except that the jury could take into account
the size of the defendant corporation, Initially, A, in accord with
the other jurors, wanted to award the plaintiff no compensatory
damages but, after further deliberation, agreed that he should be
recompensed for his legal fees. Regarding punitive damages, A
initially thought in terms of something in the neighborhood of
$50,000, but when other jurors suggested that the damages should be
related to the overall wealth of the defendant, she concluded that
even a million dollars did not seem that large.
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A considers herself a strong supporter of free speech and
anticipated she would be on the side of the press, Furthermore, she
feels the press provides an important service and likes
investigative news programs like 60 Minutes. A also reads a
national and a local newspaper daily, as well as magazines such as

Time.

B

Juror B is a 37-year-old man with an advanced deqgree in labor
relations. He teaches junior high school English in a large urban
school system. Prior to serving on this jury, B had been a juror in
three criminal cases, one a murder case in which the jury convicted
on a lesser count of manslaughter., Although B originally declined
to be interviewed, after reviewing background materials on LDRC he
agreed to be interviewed at length. B was very articulate in
expressing what he felt to be the jury's overall attitudes as well
as his own views. During the deliberation process, B appeared to
have assumed a role of "devil's advocate” on many of the issues,

When B originally entered the jury rocom he did not think that
the plaintiff had much of a case and was not ready to find for the
plaintiff on any of the three claims. Furthermore, until the judge
read the charge to the jury he was inclined to think the case was
"absurd." He commented that he was impressed with the jury's
thorough and open deliberation process and had no reservations about
the final verdict —- although he initially thought the deliberations
would be finished very quickly and that there would be no finding of
liability. B also indicated that he thought a compromise was
involved to some extent in the deliberation process and in the
finding of false light liability. He noted some jurors were willing
to give up finding for the plaintiff on the libel claim, if the
false light claim were sustained.

In finally being convinced that defendant had portrayed
plaintiff in a false light, B focused on the overall image of the
broadcast rather than on Jjust the words. He felt that plaintiff's
request not to be on television was legitimate and that plaintiff's
request to delay the broadcast should have been respected, B felt
that defendants' refusal to delay the broadcast showed a reckless
disregard for plaintiff's feelings., It also showed a reckless
disregard for the truth since defendants must have had doubts
regarding the suggestion that plaintiff was the dumper. B believed
that the only reason that the segment showing an agitated plaintiff
was broadcast was because of the visual image and not its
newsworthiness., Furthermore, B did not feel that defendants' "good
service” argument negated their liability, even though in fact he
had been active in environmental causes.
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As to the attorneys, B thought that plaintiff's presentation
of the case was "amateurish,” long-winded, a bit too emotional and
not all that persuasive, B described the attorney for the defendant
as experienced, straightforward, and low-~-key. He did feel that the
defense's low-key approach gave tChe impression that the case was not
that important.

B noted that he felt no sympathy or empathy for plaintiff
while he was on the witness stand. 1Indeed, B indicated he and
possibly others on the jury felt plaintiff may, in fact, have been
responsible for the dumping. Plaintiff's emotional performance in
court led B to see how his reaction to being interviewed occurred
and that the broadcast perhaps showed him as he is. Plaintiff's
witnesses that testified as to the alleged slander were not at all
credible to B and he felt this helped the defendants.

B felt that the reporter was honest on the stand and basically
came acrossS well. B was considerably impressed with the news
director's testimony but, ironically, thought it ultimately had a
negative impact on the defendants®' case. B felt that the news
director, because he so strongly embodied the defendant corporation,
absolved the reporter of any guilt; yet he assumed responsibility
for the corporation and because he seemed so professional and so in
control it was easier to view the decision to air the broadcast,
despite the plaintiff's pleas, as a cold-blooded and conscious
decision to risk placing plaintiff in a false light.

In addition to the tape of the broadcast as aired, which gave
B the initial impression that plaintiff was the dumper, B thought
the plaintiff's exhibit incorporating the outtakes helped their
case. B felt this exhibit showed the power of the editing process
and what this process can do to change the emphasis of a story. B
also felt that the evidence of ambush journalism, even though he did
not believe the interview was by definition an ambush, had some
negative impact on defendants.

B found the judge's instructions to the jury to be an
important part of the deliberation process. He also noted that the
special verdict form was most helpful and that it simplified the
charge, and thus the decision, on each element of each charge.

At the outset of the jury's consideration of damages, B wanted
to make only a nominal award and suggested $10,000 total. He felt
that on this issue neither the Jjudge nor the lawyers suggested any
parameters as to the appropriate amount of damages that could or
should be awarded. B felt that the defendant only deserved a "slap
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on the wrist®™ but yielded to the other jurors' view that defendant's
size should be taken into consideration in defining even a slap on
the wrist. In any event, B suggested, he felt that in the back of
everyone's mind was the probability that their award would be
reduced on appeal, B also noted that he and the other Jjurors were
aware of million dollar damage awards, generally and in other libel
trials, and thus a similar award was necessary to make any kind of
statement.

B feels the media generally does an adegquate job but he
realizes that they are capable of making errors and have the -
tremendous power to present something as fact that may not be, in
order to capture the interest of the audience. B sees this problem
to be greater in broadcast than in print. 1In addition he personally
believes that a right not to be on television should exist although
he realizes that this may be legally incorrect. B was and is a
regular watcher of the defendants' news program, In addition he
also reads a national newspaper daily and weekly magazines like Time.

<

Juror € is an approximately 35-year-o0ld college-educated man
who works in data processing. Prior to the deliberations among the
jurors, C said it was clear to him that the libel and slander
charges were unjustified; however, he felt that the false light
charge had merit.

His initial viewing of the broadcast as aired led him to
believe that it portrayed the plaintiff as the dumper, even though C
indicated that, for all he knew, plaintiff may have been the dumper
after all. This initial impression that plaintiff was being accused
of being the dumper, which was reinforced each time he viewed the
tape, was a critical factor in his finding the broadcaster liable.

C totally discounted the segment at the end of the broadcast which
stated that it was not known who was the actual dumper as "too
little, toc late."™ Furthermore, he felt that the defendants (both
the reporter and the editor) had to know the impression the tape
created and decided to "take a chance”™ on airing the interview
anyway. He felt that there was no reason to air the broadcast that
evening and by waiting the defendant could have avoided liability.
In sum, C believed that the defendants had done an injustice to the
plaintiff, embarrassed him, damaged his integrity, and placed him in
a false light,

C said he did not feel particularly sympathetic toward
plaintiff, nor did he feel that sympathy played any part in the
jury's decision. C stated that although he held the fact that the
plaintiff was so uncooperative in the tape against plaintiff to some
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extent, the bottom line was that he felt that the defendants had
improperly used plaintiff's uncooperative attitude to their own
advantage,

On the defense side, C believed that the reporter was simply
doing his job and thus there was no reason to hold him responsible.
In contrast, he felt that the defendant broadcast organization was
clearly the responsible party and the news director's testimony --
although impressive -- was an important factor in his finding on the
false light issue,.

C felt that the defendants' attorney had a better style and
was better prepared than plaintiff's attorney. However, he felt
that the plaintiff's attorney pursued the case harder and that his
"angry” style was more effective.

In addition to the tape of the broadcast as aired, C mentioned
that plaintiff's gap tape exhibit left some further doubts in his
mind that the broadcast fairly represented what occurred during the
interview of the plaintiff. C felt the evidence presented by
plaintiff on ambush journalism was basically irrelevant due to the
fact he did not consider the interview of plaintiff an example of
this technique.

Unlike some of the jurors, C felt the charge was specific as
to the amount of damages to be awarded -- the amount awarded was to
pbe based on the size of the defendant corporation, As a result, C
believed a sizeable punitive award was necessary to make an impact
on the defendant. € sugdgested the million dollar award because he
felt it was enough to make them aware they had done wrong while not
"castrating® themn. In terms of compensatory damages, because no
personal or business losses were proven, C agreed with the other
jurors that it was appropriate only to cover plaintiff's legal
expenses. C also advocated awarding compensatory damages over and
above the punitive award, rather than leaving the total award at §1
million.

Overall, C believes the media does a good job, but that they
made a mistake in this case. His primary news source is print,
rather than television. C reads both local and national newspapers
-- whatever is available., Sometimes he watches early morning news,
but tries to avoid the evening news. C prefers print because he
feels it is not as "slanted®” or "dramatic® as TV news. He does not
believe TV news is consciously biased but simply that it doesn't
give enough time to any one issue/story and that newspapers provide
more in-depth coverage. On balance, he feels print does an overall
better job of giving information to the reader.
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D

Juror D is an approximately 60-year-old woman who works as a
nurse., She was an alternate juror and was dismissed after the judge
had read the charge on liability. She was not present for any of
the limited testimony on damages nor did she hear the judge's charge
to the jury on damages.

D stated she had not been impressed with plaintiff's case and
thought she would have returned a verdict for the defendant. During
the interview she noted her surprise at the verdict the jury
rendered. It is not clear, however, given the fact that a number of
the other jurors also favored the defendant before their
deliberations, that D's personal views would have prevented her from
ultimately joining in the jury's verdict for plaintiff had she
participated in deliberations. From her first viewing of the tape,
D felt that the plaintiff had made something out of nothing and
continued to feel so throughout each step of the trial process. She
felt that defendants' explanation at the end of the broadcast
adequately clarified the plaintiff's position. In addition,
although she thought that the defendant should have waited to air
the broadcast in light of plaintiff's request not to air it that
evening, she believed that this was not sufficient cause to warrant
a verdict in favor of plaintiff. It should be noted, however, from
comments D made immediately following the trial, that she apparently
did think the segment had implied that the plaintiff was gquilty of
dumping, although it is not clear whether D believed that plaintiff
was or was not actually the dumpgr.

D's recollection of the trial, at the time of the interview,
was not strong. D could not recall the plaintiff or comment on any
of the witnesses plaintiff put on the stand. On the defense side,
she did comment that she felt the reporter was an honest man doing
his job. She also thought that defendants' expert witness, although
a good witness, did not serve the purpose he was supposed to serve
and that it would have been better if the defense had not called him
at all.

D commented that she thought the judge was a good, fair man
and did a very good job. Similarly, she thought both the attorneys
for the plaintiff and for the defense did a good job and she had no
preference between them,

D believes that the media basically does a good job. She does
not have any preference between print and brcadcast as her news
source. She regularly watches network news and reads the local
daily newspaper.
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E

Juror E, originally from England, is an approximately
65-year-old retired businessman with a background in the chemical
field. He served as the foreman of the jury because of his position
in the jury box. E did not have a telephone and he did not respond
to LDRC's letters, or to a follow-up mailgram, requesting an
interview. Juror E joined in the verdict and, it is believed from
interviews with the other jurors, that he probably initially favored
a verdict against the reporter, but ultimately agreed to find only
the broadcaster liable, It is also believed that E was one of the
early advocates of a substantial punitive damage award.

F

Juror F is an approximately 40-year-old college-educated man
who works as a pharmaceutical researcher. During the trial jureor F
made known to the court a possible indirect connection to a witness
in the case, but the judge concluded that there was no reason to
discharge F from the jury, a conclusion not objected to by either
side. When contacted by phone to request an interview, he
vehemently declined to be interviewed and appeared to be somewhat
angry at LDRC'Ss request. In addition, he also responded similarly
by mail strongly requesting LDRC not to contact him again in the
future. It is not known why F responded in this fashion, although
one possible explanation is that he was sensitive regarding the
question of his possible discharge from the jury or else that he
wished to adhere to the jurors' informal agreement among themselves
that they would not discuss the case after the trial for fear that
this could have an effect on their verdict during the appellate
process. Juror F joined in the verdict and, it is believed,
probably initially favored a verdict against the reporter, but
ultimately agreed to a finding of liability only against the
broadcaster.

G

Juror G is an approximately 60-year-old college-educated man
who, before retiring, worked as a labor department supervisor. LDRC
was unable to locate or contact Juror G, G joined in the verdict
and, it is believed, probably initially favored a verdict against
the reporter, but ultimately agreed to a finding of liability only
against the broadcaster.
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B

Alternate Juror H is an approximately 50-year-old woman who is
believed to have a college education. She declined to be
interviewed by LDRC and requested that she not be contacted again --
although she expressed no specific reason for her refusal.

What is known about H's views, from comments made immediately
after the trial, is that at the conclusion of the trial she felt
that she would have found for the defendants. However, she also
ravealed views adverse to the defendants on a number of potentially
key issues in the case, For example, her first viewing of the
broadcast left her with the impression that plaintiff was a
*dumper."” She was surprised that the report was put together with
s0 little preparation and that it was scheduled for immediate
broadcast. She was not impressed with defendants' expert witness.
She felt the interview of plaintiff was an "ambush”™ interview and
that a person does have a "right™ not to be on television.
Apparently, when H was told by one of the jurors of the basis for
the jury's verdict on the false light issue, she concluded that she
would have voted in the same manner as the jury did.

1

Alternate Juror 1 is an approximately 50-year-old man who
works as a building security guard. LDRC did not have his address
and did not attempt to contact him. However, it is known from
comments that I made immediately after the trial that I favored the
plaintiff, at least con the false light claim. He believed defendant
had accused the plaintiff of being the dumper, but that plaintiff
had proved he was not quilty of dumping. I felt the defendants had
no right to broadcast the tape of plaintiff if asked not to do so,
that defendants'  "disclaimer™ at the end of the broadcast was
inadequate (although I felt it actually said plaintiff was not the
dumper instead of leaving the question unanswered), and that
defendants should have retracted the broadcast when asked to do so.
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SUPREME COURT REPORT:
THE NEW TERM OPENS

The Supreme Court opened its new Term with two
important libel cases on its docket: Anderson v. Liberty Lobby,
Inc. (standard of proof at summary Jjudgment stage) and
Philadelphia Newspapers v, Hepps (burden of proving truth of
libelous statement). Both cases were carried over from the
previous Term. See LDRC Bulletin No. 14 at pp. 50-67. 1In
addition, the Supreme Court's other actions, from July 2, 1985
through October 15, 1985, as reflected in 54 United States Law
Week, Issue No. 1 (7/2/85), through 54 United States Law Week,
Issue No., 17 (10/29/85), are as follows:

I. CERTIORARI GRANTED -~ UNFAVORABLE DECISIONS BELOW (2)
(Cases Carried Over from Previcus Term)

1., Anderson v, Liberty Lobby, Inc., 746 F.2d 1563, 10
Med.L.Rptr. 1001, 53 U.S.L.W. 2262 (D.C. Cir. 1984), cert.
granted, 53 U.S.L.W. 3847 (6/4/85, No. 84-1602) (Court of
Appeals had reversed District Court's grant of summary judgment
dismissing libel action by Liberty Lobby, Inc. holding that
plaintiff is not required to establish existence of actual
malice with "convincing clarity® in order to survive motion for
summary judgment. Question presented: Can constitutional
requirement that evidence of actual malice in public figure
libel case be "clear and convincing®” be disregarded for
purposes of summary judgment?)

-

2. Philadelphia Newspapers, Inc. v. Hepps,* 485 A.zZd 374,
11 Med.L.Rptr. 1841 (Pa. 1984), prob. juris. noted, 105 5. Ct.
3496 (6/25/85, No. 84-1491) (Pennsylvania Supreme Court had
held that a Pennsylvania statute that places on defendant in
libel action the burden of proving truth of statements at issue
doeg not violate First Amendment, and had reversed and remanded
trial court's verdict for newspaper where judge had refused to
instruct jury accordingly. Questions presented: (1} Did
Pennsylvania Supreme Court err in upholding constitutionality
of Pennsylvania statute which requires defendant publisher to
bear burden of proving truth of its publication as defense to

* Philadelphia Newspapers, Inc. v. Hepps designates the
defendant's appeal; see plaintiff's cross-appeal below,
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private figure defamation action? (2} May public figure libel
plaintiff recover damages from newspaper defendant without
proving falsity of publication at issue? (3) can falsity of
publication constitutionally be presumed solely from defamatory
character of words used?)

II. MEDIA DEFENDANTS --
UONFAVORABLE DECISIONS LEFT STANDING (2)

1. Capital City Press, Inc. v, Buratt, 459 So.2d4. 1268
(La. Ct. App., 1lst Cir. 1984), cert. denied, 54 U.S.L.W. 3208
(10/8/85, No. 84-1625) (Louisiana Ct. of Appeals had affirmed
lower court's trial finding that newspaper article was
defamatory when taken in context with headline; actual malice
requirement held to have been met by showing that reporters
summarized only some of the public records available on this
incident, and if they had utilized all of them they would have
discovered falsity of story).

2. Independent News, Inc. v. Bank of Oregon, 298 Or. 434,
693 pP.2d 35, 11 Med.L.Rptr. 1313 (or. 1985), cert. denied, 54
U.S.L.W. 3208 (10/8/85, No. 84-1967) (Oregon supreme Court had
affirmed Court of Appeals reversal of summary judgment granted
by the trial court, holding that plaintiff bank and bank
president are not public figures and thus the negligence
standard should apply in libel and invasion of privacy
actions).

III. MEDIA DEFENDANTS -~
FAVORABLE DECISIONS LEFT STANDING (6)

1. Smith v. Golden West Broadcasters, Inc., {Cal. Ct.
App., 24 Dist., 10/12/84, unpublished), cert. denied, 54
U.S.L.W. 3208 (10/8/85, No. 84-~1550) (lower court held that
statements in television broadcast critical of amount charged
by company formed to photograph and inventory valuables to
facilitate police investigations and filing of insurance claims
were statements of opinion protected under the First
Amendment).
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2. Marcone v, Penthouse International, Ltd., 754 F.24
1072, 11 Med.L.Rptr. 1577 (34 Cir. 1985), cert. denied, 54
U.s.L.W. 3208 (10/8/85, No. 84-1869) (Third Circuit Court of
Appeals had reversed a libel judgment awarding $30,000 actual
damages and $200,000 punitive damages to plaintiff attorney
under indictment for participating in drug conspiracy with
notorious motorcycle gang he represented on the ground that he
was limited-purpose public fiqure and there was no showing of
actual malice). {The Chief Justice and Justice White indicated
they would have granted certiorari, 54 U,.S.L.W. 3227, but
without filing an opinion dissenting from the denial of cert.).

3. Redco v. CBS Inc,, 758 F.2d 970, 11 Med.L.Rptr. 1861
(34 cir. 1985), cert. denied, 54 U.S.L.W. 3208 (10/18/85, No.
85-28) {District Court correctly found and Third Circuit had
agreed in action by tire ring manufacturer that television
program examining problem of exploding tire rims was a matter
of public concern, that the facts disclosed were true, and that
broadcast adequately disclosed the basis for opinion
expressed. As such, no error committed in holding that
manufacturer could not recover for defamation or product
disparagement).

4, Pacella v, Milford Radio Corp., 18 Mass. App. Ct. 6,
affirmed by an eauallx divided court, 476 N.E.2d 595, (Mass.
Sup. Jud. Ct., 4/11/85), cert. denied, 54 U.S.L.W. 3208
(10/8/85, No, 85-49) (Massachusetts Supreme Judicial Court,
affirmed by an equally divided court, a court of appeals
judgment upholding the trial court judgment n.o.v. that
political candidate did not meet burden of proving radio
station or its employee acted with actual malice with respect
to allegedly defamatory remarks made by caller on call-in talk
show}.

5. Beary v. West Publishing Co., 763 F.2d 66, 11
Med.L.Rptr. 2114 {(2d Cir. 1985), cert. denied, 54 U.S.L.W. 3248
(10/15/85 No. 85-286) (Second Circuit had held that legal
publisher's accurate publication, in unofficial "advance
sheets® of decisions handed down by New York State courts,
containing allegedly defamatory remarks is absolutely
privileged. Double costs and $1,000 damages were assessed
against pro se plaintiff who had brought frivolous appeal).
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6. Cranberg v, Consumer Union, 756 F.2d4 382, 11
Med.L.Rptr. 2099 (5th Cir. 1985), cert. denied, 54 U.S.L.W.
3208 (10/8/8%, No. 85-247) (The Fifth Circuit had affirmed
District Court's decision that the record in a fireplace grate
inventor's libel action supported the conclusion that
publisher's newspaper article and consumer report were fair and
accurate depictions of certain events and that the articles
were true).

IV, NON-MEDIA DEFENDANTS --
UNFAVORABLE DECISIONS LEFT STANDING (1}

1. Bolling v. Baker, Tex. Ct. App., 4th Sup. Jud. Dist.
(4/22/84), appeal dism'd., Tex. Sup. Ct. (10/10/84), cert,
denied, 54 U.S.L.W. 3023, (7/23/85, No. 84-1916). {(Texas Court

of Appeal had held, in a non-media slander case, that

sufficient evidence existed to establish that doctor who
accused nurse of dishonesty with respect to patient's chart did
so with actual malice, thereby negating the common law
conditional privilege and permitting the award of compensatory
and exemplary damages. The Texas Supreme Court dismissed the
appeal for want of jurisdiction relying on a jurisdictionally
restrictive slander statute. The doctor argued that 1) Bose v.
Consumers Union required the Texas Supreme Court to review the

intermediate appellate court's decision and 2) the Texas
statute that curtails the jurisdiction of Texas Supreme Court
in slander cases, but not in libel cases, violates eqgual
protection). i

V. PETITIQONS FILED BUT‘NOT YET ACTED UPON (3)

1. Synanon Church v. Readers Digest Assoc. Inc., 690 P.2d
610 (Cal., Sup. Ct. 1984), cert. filed, 53 U.S.L.W. 3619
(2/14/85, No. 84-1304). (California Supreme Court had issued a
writ of mandate to review the Superior Court's denial of
summary judgment and held that failure to conduct a thorough
and objective investigation is not enough to establish actual
malice).
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2. The Lorain Journal Co. v. Milkovich (Milkovich v.
News Herald), 15 Ohio sSt. 3d4. 292, 473 N.E.2d. 1191, 11
Med.L.Rptr. 1598 (Ohio 1984), cert. filed, 53 U.S.L.W. 3809
(5/6/85, No. 84-1731)* (Ohio Supreme Court had reversed summary
judgment for defendant newspaper, holding that a high school
wrestling coach is not a public figure or public official).

3. Hepps v. Philadelphia Newspapers, Inc.*, 485 A.2d
3764, 11 Med.L.Rptr. 1841 (Pa. 1984), juris. statement filed,
53 U.S.L.W. 3790 (4/12/85, No. 84-1672) (Pennsylvania Supreme
Court had affirmed trial court's withdrawal of the question of
punitive damages from jury's consideration after finding that
plaintiff businessman had failed to establish that a series of
articles in defendant newspaper alleging a link between
plaintiff and organized crime were published with actual
malice}.

* On November 4, 1985, after this report had been prepared, the
Supreme Court denied certiorari in this case, 54 U.S.L.W.

3304, Justice Brennan (Jjoined by Justice Marshall)} filed a
fairly lengthy opinion dissenting from the denial of cert. and
suggested the need for a more expansive definition of public
officials and public figures in order to assure adequate
protection for the First Amendment” interests at stake in libel
actions involving issues of undisputed public concern. A more
complete report on this important opinion will be published in
the next LDRC Bulletin.

** Hepps v. Philadelphia Newspapers, Inc. designates the
plaintiff's cross-appeal; see defendant's appeal above.
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Supreme Court Report
consolidated Case List for 1984-1985

The Supreme Court's actions, from July 3, 1984, through
July 2, 1985 as reflected in 53 United States Law Week, Issue
No. 1 (7/3/84), through 54 United States Law Week, Issue No. 1
(7/2/85), are as follows:*

I. Media Defendants --
Unfavorable Decisions Left Standing (9)

1. Beaufort Gazette v. Deloach, 10 Med.L.Rptr. 1733 (s.C.
Sup. Ct.), cert. denied, 53 U.S.L.W. 3342 (11/5/84, No.
84-160). See LDRC Bulletin No., 12 at 45.

2. Chic Magazine, Inc. v. Braun, 10 Med.L.Rptr. 1497 (5th
cir. 1984, cert. denied, 53 U.S.L.W. 3269 (10/9/84, No.
84-250). See LDRC Bulletin No. 12 at 48.

3. Evening News Assoc. v, Locricchio, (Mich. Ct. App.
1983), cert. denied, 53 U.S.L.W, 3365 (11/13/84, No. 84-437).
See LDRC Bulletin No. 12 at 46.

4, Gannett Co., Inc. V. DeRoburt, 10 Med.L.Rptr. 1898
(9th Cir. 1984), cert, denied, 53 U.S.L.W. 3507 (1/14/85, No.
84-772). See LDRC Bulletin No. 13 at 40.

5. Hustler Magazine, Inc. v. Wood, 10 Med.L.Rptr. 2113
(5th Cir. 1984}, cert., denied, 53 U.S.L.W. 3483 (1/7/85, No.
84-645). See LDRC Bulletin No. 12 at 48.

6. News Publishing Co. v. DeBerry, unpublished, Ga. Ct.
of App., cert. denied, 53 U.S.L.W. 3757 (4/22/85, No.
84-1028). See LDRC Bulletin No. 13 at 41.

7. Piedmont Publishing Co. v. Cochran, 9 Med.L.Rptr. 1918
(N.C. Ct. App. 1983), cert. denied, 53 U.S.L.W. 3236 (10/1/84,
No. 83-1459). See LDRC Bulletin No. 12 at 46.

* Further description of the holdings in the cases listed may
be found by reference to the applicable LDRC Bulletin.
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8. Port Packet Corp. v, Lewis, (The Gazette, Inc. v.
Harris) 325 S.E.2d. 713, 11 Med,L.Rptr. 1609 (Va. 1985), cert.
denied, 53 U.S.L.W. 3906 (6/25/85, No. 84-1722). See LDRC
Bulletin No. 14 at 36,

9. Scripps-Howard Broadcasting Co. v. Barber,
unpublished, Ohio Ct. of App., cert. denied, 53 U.S.L.W. 3269
(16/9/84, No. 84-86). See LDRC Bulletin No. 12 at 46.

IT. Media Defendants --
Favorable Decisions Left Standing (11)

1, Barger v. Playboy, 10 Med.L.Rptr. 1527 (9th cCir.),
cert. denied, %3 U.S.L.W. 3239 (10/1/84, No. B4-34). See LDRC
Bulletin No. 12 at 46.

2, Lauderback v, American Broadcasting Companies, Inc.,-
10 Med.L.Rptr. 2241 (8th Cir, 1984), cert. denied, 53 U.S.L.W.
3528 {1/21/85, No. B84-787). See LDRC Bulletin No. 12 at 48,

3. Lerman v, Flynt Distributing Co, Inc., 745 F.2d 123,
10 Med.L.Rptr. 2497, 53 U.S.L.W. 2295 (24 Cir., 1984), cert,
denied, 53 U.S.L.W. 3755 (4/23/85, No. 84-1359), See LDRC
Bulletin No. 14 at 36,

4, Lewis v. Port Packet Corp. (The Gazette, Inc. v.
Harris}* 325 S,E.2d 713, 11 Med.L.Rptr. 1609 (Va. 1985), cert.
denied, 53 U.S.L.W. 3906 (6/25/85, No. 84-1723) See LDRC
Bulletin No. 14 at 36, -

5. Matchett v. Chicagoe Bar Association, 125 1l1. App.
3d. 1004, 467 N.E.2d4. 271, 10 Med.L.Rptr. 2131 (Ill. App. Ct.,
lst, Dist. 1984), cert. denied, 53 U.S.L.W. 3755 (4/23/85, No.
84-1394). See LDRC Bulletin No. 14 at 37.

6. McNabb v. Oregonian Publishing Co., 10 Med.L.Rptr.
2181 (Ore. Ct. App. 1984), cert. denied, 53 U.S.L.W. 3598
{(2/19/85, No. 84-1064). See LDRC Bulletin No. 13 at 40.

* Lewis v. Port Packet Corp. was one of four cases consolidated
by the Virginia Supreme Court under the name of a single case,
The Gazette, Inc, v. Harris. Lewis v. Port Packet Corp.
designates the plaintiff's cross-appeal, and Port Packet Corp.
v. Lewis, the defendant's appeal, above.
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7. Qak Beach Inn Corp. v. Babylon Beacon, Inc, 10
Med.L,Rptr. 1761 (N.Y. Ct. App. 1984), cert. denied, 53
U.S.L.W. 3506 (1/14/85, No. 84-575). See LDRC Bulletin No. 12
at 47, No. 13 at 41.

8. Ollman v. Evans, 750 F.2d 970, 11 Med.L.Rptr. 1433,
(D.C. Cir. 1984), cert. denied, 53 U.S.L.W. 3836-37 (5/2/85,
No. 85-1524), See LDRC Bulletin No. 14 at 37.

9. Renard v. Columbia Broadcasting System Inc,, 10
Med.L.Rptr. 2357 (Ill. App. Ct. 2d Div., 1984), cert. denied, 53
U.s.L.W. 3822 (5/21/85, No. 84-1378). See LDRC Bulletin No., 13
at 47, No. 14 at 37,

18. Renwick v. News QObservor, 10 Med.L.Rptr. 1443 (N.C.
Sup. Ct.), cert. denied, 53 U.S.L.W. 3239 (10/1/84, No.
84-180). See LDRC Bulletin No. 12 at 47,

11. Rochon v, Wolter, 427 So. 2d 495 (lLa.), cert.
denied, 53 U.S.L.W. 3237 (6/13/84, No. 83-2123). See LDRC

Bulletin No. 12 at 47.

ITI. Non-Media Defendants --
Decisions Left Standing (5)

1. Fleming v. Moore, unpublished, Va. Sup. Ct., cert.
denied, 53 U.S.L.W. 3325 (10/30/84, No. 84-382). See LDRC

Bulletin No. 12 at 48.

2. Fleming v. Moore (The Gazette, Inc. v. Harris*) 229
Va, 783, 11 Med.L.Rptr. 1609 (Va. 1985), cert. denied, 53
U.S.L.W. 3893 (6/25/85, No. 84-1740). See LDRC Bulletin No. 14
at 39.

3. Gibson v. Boeing Co,, unpublished, 9th Cir., cert.
denied, 53 U.S.L.W. 3484 (1/7/85, No. 84-811)., .See LDRC

Bulletin No. 12 at 48.

4. Frank B. Hall & Co, v. Buck, 678 S.W.2d 612 (Tex. l4th
Sup. Jud. Dist. Ct. App. 1984), cert. denied, 53 U.S.L.W. 3866
{6/11/85, No. B4-1639). See LDRC Bulletin No. 14 at 39.

5. Heinrich v. Illinois, 470 N,E.2d 966 (111. 1984),
appeal dismissed, 53 U.S.L.W. 3727 (4/16/85, No. 84-1346)., See
LDRC Bulletin No. 13 at 42, No. 14 at 39.
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1v. Petitions Filed But Not Yet Acted Upon (8)

1. Capital City Press, Inc. v. Buratt, 459 So.2d4. 1268
(La. Ct. App., 1st Cir. 1984), cert. filed, 53 U.S.L.W. 3759
(4/23/85, No. B84-1625). See LDRC Bulletin No. 14 at 38.

2. Hepps v. Philadelphia Newspapers, Inc.*, 485 A,2d
3764, 11 Med.L.Rptr. 1841 (Pa. 1984}, juris. statement filed,
53 U.S.L.W. 3790 (4/12/85, No. 84-1672}). See LDRC Bulletin No,
14 at 38.

3. Independent News, Inc. v. Bank of Oregon, 298 Or. 434,
693 P.2d 35, I1 Med.L.Rptr. 1313 (Or. 1985%5), cert. filed, 54
U.S.L.W. 3001 (7/2/85, No. 84-1967). See LDRC Bulletin No. 14
at 38.

4, The Lorain Journal Co. v. Milkovich (Milkovich v.
News Herald), 15 Ohio St. 3d. 292, 473 N.E.24. 1191, 11
Med.L.Rptr. 1598 (Ohio 1984}, cert. filed, 53 U.S.L.W. 3809
{5/6/85, No. B4-1731). See LDRC Bulletin No. 14 at 38,

5. Marcone v. Penthouse International, Ltd., 754 F.2d
1072, 11 Med.L.Rptr. 1577 (34 Cir. 1985), cert, filed, 53

U.Ss.L.W., 3870 (5/30/85, No. B4-1869), See LDRC Bulletin No. 14
at 38.

6. Rye v, Seattle Times Co., 10 Med.L.Rptr. 1483 (wash.
Ct. App. 1984), cert. filed, 53 U.S.L.W. 3378 (10/20/84, No.
84-671). See LDRC Bulletin Ro. 12.at 48,

7. Smith v. Golden West Broadcasters, Inc., (Cal. Ct.
App., 2d Dist. 10/12/84, unpublished)}, cert. filed, 53 U.S.L.W.
3718 {(3/30/85, No. 84-1550). See LDRC Builletin No. 14 at 389.

8. Synanon Church v. Readers Digest Assoc. Inc., 690 P.24
610 (Ccal. Sup. Ct. 1984}, cert. filed, 53 U.S.L.W. 3619
(2/14/85, No., 84-1304). See LDRC Bulletin No. 13 at 4e6.

* Hepps v. Philadelphia Newspapers, Inc. designates the
plaintiff's cross-appeal; see defendant's appeal below, Part VI.
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V. Supreme Court Decisions (2}

1. Dun & Bradstreet v. Greenmoss Builders, Inc.,
U.8. , 53 U.S.L.W. 4866, 11 Med.L.Rptr. 2417 (6/26/85, No.
83-18), aff'g, 143 vt. 66, 461 A.2d 414, 9 Med.L.Rptr. 1902
(1983), {Non-Media Defendant). See LDRC Bulletin No. 12 at 45,
No. 13 at 39, No. 14 at 34, 40-46,

2. Mcbonald v. Smith, 0.S. , 53 U.S.L.W. 4789, ___
Med.L.Rptr. (6/19/85, No. 84-476), aff’'qg, 737 F.2d 427
{4th cir.), __ Med.L.Rptr. {1984) {Non-Media defendant).
See LDRC Bulletin No. 12 at 45, No. 13 at 39, No. 14 at 39,

47-49,

VI, Certiorari Granted --
Unfavorable Decisions Below (2)

1. Anderson v. Liberty Lobby, Inc., 746 F.2d 1563, 10
Med.L.Rptr. 1001, 53 U.S.L.W. 2262 (b.C. Cir. 1984), cert.

granted, 53 U.S.L.W. 3847 (6/4/85%, No. 84-1602). See LDRC

Bulletin No. 14 at 34-35.

2. Philadelphia Newspapers, Inc. v. Hepps,* 485 A.2d 374,
11 Med.L.Rptr. 1841 (Pa. 1984), prob. juris. noted, 105 s.Ct.
3496 (6/25/85, No. 84-1491). See LDRC Bulletin No. 14 at 34-35.

* pPhiladelphia Newspapers, Inc. v. Hepps designates the
defendant's appeal; see plaintiff's cross-appeal above, part IV.
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LAW REVIEW ARTICLES AT LDRC*

Review Articles Listed by Author

50.

51.

52,

53.

54.

55,

56.

57.

Abrams, The Press is Different: Reflections on
Justice Stewart and the Autonomous Press, 7
Hofstra L. Rev. 563 (1979)

Alter, A Critique of the Opinion Privilege in
Libel {(unpublished, 1985}

Anderson, The Qrigins of the Press Clause, 30
U.C.L.A. L. Rev. 455 {1983)

Ashdown, Of Public Figures and Public¢ Interest -
The Libel Law Conundrum, 25 Wm. & Mary L. Rev, 937
(1984)

Casenote, The Grant or Denial of Summary Judgment
in a Defamation Action is not affected by the
Presence of Actual Malice. Schultz v. Newsweek,
inc., 868 F. 2d 911 (6th Cir. 1982), 60 U, Det., J.
Urb. L. 631 (1983)

Casenote, People v. Sporleder: Privacy
Expectations Under the Colorado Constitution, 55
U. Colo. L. Rev. 593 (1984)

Cohen, State Court Approaches in Developing a
Post-Gertz Standard of-Liability, 1984 N.Y,U. .
Annual Survey of American Law 155 (State Courts
Issue) (1984)

Comment, Bose Corporation v. Consumers Union of
the United States, Inc.: Extending the New York
Times Privilege to Product Disparagement, 44 U,
Pitt. L. Rev., 1039 (1983}

* This is a continuing series of listings of selected law
review articles on file at LDRC, the first of which can be
found in LDRC Bulletin No. 10 at pages 42-52, The articles
listed bibliographically by authcr below, are also analyzed by
topic in Part II of this report, infra,
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58.

59.

60.

6l.

62.

64.

&3

65.

66.

67.
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Comment, Defamation and State Constitutions: The
Search for a State Law Based Standard After Gertz,

19 Willamette L.J. 665 (1983}

Comment, Fictionalized Publications: When Should
pefamation and Privacy Be A Bar?, 1984 Utah L.

Rev. 411 (1984}

Comment, On Privacy, Pen Registers, and State
Constitutions: The Colorado Supreme Court Rejects

Smith v. Maryland, 15 U, Tol. L. Rev. 1467 (1984)

Comment, Actual Reliance on Official Records_ is
Needed for Application of Fair and Accurate Report
Privilege - Identification of Plaintiff as a
Public Official Needed for Application of the New

York Times Actual Malice Standard: Bufalino v.

Associated Press, 28 Vill. L. Rev. 1028 (1983)

Daniels, Public Figures Revisited, 25 Wm. & Mary
L. Rev. 957 {1984)

Hartmann and Renas, Anglo American Defamation Law:
A Comparative Economic Analysis, 5 J. of Media Law
and Practice 1 (1984}

Hartmann, et al., Relaxed Liability: A Proposed
New Standard for befamation by the Press, 22 Amer.

Bus., L.J. 93 (1984) -

Higdon, Defamation in New Mexico, 14 New Mexico L.
R. 321 (1984)

Houdek, Constitutional Limitations on Libel
Actions: A Bibliography of New York Times v.

Sullivan and its Progeny, 1964-1984, 6 Comm./Ent.

L.J. 1 (1984)

Lasson, Group Libel Versus Free Speech: When Big
Brother Should Butt In, 23 Dug. L. Rev. 77 (1984)
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68.

69.

70.

71.

72.

73.

74,

75.

76.

77.

78.
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LeBel, Defamation and the First Amendment: The End
of the Affair, 25 Wm. & Mary L., Rev. 779 (1984)

Levine, Preliminary Procedural Protection for the
Press from Jurisdiction in Distant Forums atfter
Calder and Keeton, 1984 Ariz. St. L.J. 459 (1984)

Martin, Libel and Letters to the Editor, 9 Queen's
L.J. 188 (1983)

Maurer, Common Law Defamation and The Fair Credit
Reporting Act, 72 Georgetown L.J. 95 (1983])

McLane, The Right of Publicity: Dispelling
Survivability, Preemption and First Amendment
Myths Threatening to Eviscerate a Recognized State
Right, 20 Cal W.L. Rev. 415 (1984)

McLaughlin, Chapski v. Copley Press: Modification
of the Illinois Innocent Construction Rule, 17
John Marshall L. Rev, 233 (1984)

Murphy, Comments on Judicial Nullification of Jury
Awards in Public Official and Public Figure Libel
Suits, 86 W. vVa. L. Rev. 269 (1984}

Nadel, A Unified Theory of the First Amendment:

Divorcing the Medium From the Message, 11 Fordham
L.J. 163 (1983)

Note, First Amendment Interests in Trade Secrets,
Private Materials, and Confidential Information:
The Use of Protective Orders in Defamation
Litigation, 69 Iowa L. Rev, 1011 (1984)

Note, General Public Fiqures Since Gertz v. Robert
Welch, Inc., 58 St. John's L. Rev. 355 (1984)

Note, The Prima Facie Tort Doctrine: Acknowledging
the Need for Judicial Scrutiny of Malice, 63 B.U.
L. Rev. 1101 (1983)
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79.

80,

8l.

82,

83.

84.

85.

86.

87.

88,

89,
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Note, Tort Liability for Nonlibelous Negligent
Statements: First Amendment Considerations, 93
Yale L.J. 744 (1984)

Note, Toward a New Standard of Liability for
Defamation in Fiction, 58 N.Y.U. L. Rev. 1115
(1983)

Ottley, New York Times v. Sullivan: A
Retrospective Examination, 33 DePaul L. Rev. 741
(1981)

Rabban, The Emergence of Modern First Amendment
Doctrine, 50 U, Chi. L. Rev., 1205 (1983}

Renas, et al., Toward an Economic Theory of
Defamation, Liability and the Press, [The
Publication is Unidentified]

Sanford, Twenty Years of Actual Malice,
Communications Lawyer, (Summer 1984)

Sciarrino, "Free Exercise" Footsteps in the
Defamation Forest: Are "New Religions” Lost? 7
Amer. J. of Trial Advocacy 57 (1984)

Smith, The Rising Tide of Libel Litigation:
Implications of the Gertz Negligence Rule, 44
Mont, L. Rev., 71 (1983])

Stegemoeller, Defining "Reckless Disregard” in
Defamation Suits: The Alaska Supreme Court Renders
A Narrow Interpretation of the New York Times
Rule, 1 Alaska L. Rev. 297 (1984)

Sunstein, Hard Defamation Cases, 25 Wm. & Mary L.
Rev. 891 (1984)

Watkins and Schwartz, Gertz and The Common Law of
Defamation: Of Fault, Nonmedia Defendants, and
Conditional Privileges, 15 Texas Tech L. Rev, 823
{1984)
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II. Law Review Articles Listed By Topic

Topic

Access

Actual Malice

Actual Malice

Actual Malice

Actual Malice

Anglo-American Law

Canadian Defamation Law

Civil Liberties

Civil Rights Origins of Sullivan

Conditional Privileges

Constitutional Law

Constitutional Privilege

Consumer Credit Reports

Damages

Damages

Damages

Damages

Damages

Defamatory Intent

Defamatory Meaning

Defamatory Meaning

Defense and Privileges

Discovery

Due Process

Economic Analysis ©of Libel

Economics and Defamation Law

Economics and Defamation Law

Economics of Libel Actions

Espionage Acts

Fair Comment

Fair Comment

Fair Report

Fault

Fault

Fiction

Fiction

Freedom 0f the Press

Freedom of the Press

Free Exercise

Free Press {Limitations On)

Group Libel

Illinois Innocent
Construction Rule

41

Author

Nadel

Casenote

Higdon

Murphy

Sanford

Hartmann & Renas
Martin

Rabban

Ottley

Watkins & Schwartz
Anderson

Alter

Maurer

Hartmann, et. al.
Hartmann & Renas
Murphy

Renas, et al
Smith

sSunstein
McLaughlin
Sciarrino

Hidgon

Note

Levine

.Hartmann & Renas

Hartmann, et. al.
Renas, et. al.
Nadel

Rabban

Alter

Martin

Comment

Higdon

Watkins & Schwartez
Note

Comment

Abrams

Anderson
Sciarrino

Rabban

Lasson

McLaughlin



Jurisdiction

Libel

Malice/Prima Facie Tort
Media Defendants
Media Defendants
Media Defendants
Media Defendants
Media Defendants
Misrepresentation
National Security
Negligence
Negligence
Non-media Defendants
Opinion

Opinion

Political Speech
Presumption of Harm
Privacy

Privacy

Private Figures
Private Figures

Procedural Considerations
Procedural Considerations

Product Disparagement
Protective Orders

.Public Figures

Public Figures
Public Figures
Public Figures.
Public Figures
Public Interest
Public Officials
Public 0Officials
Public Officials
Public Officials
Proof of Harm/Injury
Racial Defamation

Reasonable Interpretation of

Ambiguous Information

Reckless Disregard Standard

Reputation

Right of Publicity
Slander

State Law of Defamation
Summary Judgment

Tort Law

The Trial & Appeals
Wartime/Crisis
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15

Levine
Higdon

Note
Hartmann, et al.
Hartmann & Renas
Nadel

Renas

Smith

Note

Rabban

Note

Smith
Watkins & Schwartz
Martin

Alter
Daniels
LeBel
Casencte
Comment
Cohen

smith

Higdon
Levine
Comment

Note

Murphy
Stegemoeller
Ashdown

Note

Sanford
Ashdown
Murphy
Sanford
Comment
Sunstein
LeBel

Lasson
Stegemoeller.
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I. LDRC BRIEF BANK --BY NAME OF CASE*

CASE NAME/COURT AREA OF LAW TOPIC

Anderson v. Liberty Lobby befamation Summary Judgment
U.S. Sup. Ct.

Anderscn v. Liberty Lobby Defamation Actual Malice

U.S. Sup. Ct.

Anderson v. Liberty Lobby Defamation Public Figure

U.S. Sup. Ct.

Anderson v. Liberty Lobby Defamation Libel Proof

U.S. Sup. Ct. Plaintiff

Bally's Park Place Defamation Public Figure/Corp.

v. New Jersey Monthly
N.J. Superior Ct.

Bally's Park Place Defamation Summary Judgment
v. New Jersey Monthly
N.J. Superior Ct.

Bally's Park Place ' Defamation Actual Malice
v. New Jersey Monthly
N.J. Superior Ct.

Barres v, Holt, Reinhart Defamation Statute of

& Winston Limitations
N.J. Sup. Ct. :

* Because LDRC has received relatively few reguests for brief
digests, it has been decided not to digest briefs in the future
unless a significant number of readers request LDRC to continue the
digesting program. Instead, a more complete listing of topics
covered by each brief will be provided in this and future lists
published periocdically in the LDRC Bulletin. Copies of the full
text of these briefs on file at LDRC, or portions thereof, will
continue to made available to those requesting them.
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Barres v. Holt, Reinhart befamation single Publication
& Winston Rule
N.J., Sup. Ct.

Bode v. Security Defamation Neutral Reportage
Brocadcasting
La. Sup. Ct.

Bode v, Security Defamation Fair Comment
Broadcasting
La. Sup. Ct.

Canino v. N.Y, News, Inc. Defamation survivability of
N.J. Superior Ct. App. Div. Defamation Action
Costello v. Capital Cities Defamation Cpinion
Communications

I11. App. Ct. Fifth Dist.

Costello v. Capital Cities Defamation Actual Malice
Communications
I11. App. Ct. Fifth Dist.

Costello v. Capital Cities Defamation Damages
Communications -
I11. App. Ct., Fifth Dist.

Coughlin v. Westinghouse Defamation Defamatory Meaning
Broadcasting

E.D. Pa.

Coughlin v. Westinghouse Defamation Actual Malice
Broadcasting

E.D. Pa.

Coughlin v, Westinghouse Defamation State Statutory
Broadcasting Privilege

E.D. Pa.

European Contemporary Defamation Summary Judgment

Galleries v. Minneapolis
Star & Tribune Co.
Minn. Dist, Ct,

44




European Contemporary
Galleries v. Minneapolis
Star & Tribune Co.

Minn. Dist. Ct.

European Contemporary
Galleries v. Minneapolis
Star & Tribune Co.

Minn, Dist. Ct.

European Contemporary
Galleries v. Minneapolis
Star & Tribune Co,

Minn. Dist. Ct.

E.W., Scripps Co, v, Ninio

Cal, Superior Ct.

Feder v. Woodward
C.D. Cal.

Feder v. Woodward
C.D. Cal.

Gunn-Smith v, Frank & Bay
Area Commikttee
Cal. Superior Ct.

Gunn-Smith v. Frank & Bay
Area Committee
Cal. Superior Ct.

Herbert v. Lando
S.D.N.Y.

Herbert v. Lando
S.D.N.,Y.

Herbert v. Lando
S.D.N.Y.

Hobin Fuel Co. v. Bergen
Evening Record
N.J. Superior Ct.

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

-

Defamation

Defamation

Defamation

Defamation

Defamaticon

Defamation
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Defamatory Meaning

Public Figure

Damages

Abuse of Process
Abuse of Process

Interference with
State/Federal
Constitutional Rights

Attorneys Fee
Frivolous Prosecution

Summary Judgment and
Discovery
Neutral Reportage

Actual Malice

Common Law Privilege



Hobin Fuel Co. v. Bergen
Evening Record
N.J. Superior Ct.

Hobin Fuel Co. v. Bergen
Evening Record
N.J. Superior Ct.

Kaplan v. Newsweek
N.D. Cal.

Kaplan v. Newsweek
N.D. Cal.

Keller v, Miami Herald
11th Cir./Fla.

Keller v. Miami Herald
11th Cir./Fla.

Maple Properties v. Harris

Cal. 248 App. Dist.

Maple Properties v. Harris

Cal, 2d App. Dist,.

Marcum v, Kirk
Ky. Cir. Ct.

Mcbonald v, Smith
U.S. Sup. Ct.

Mr, Chow v. Ste, Jour
Azur S.A.
2d Cir./N.Y.

Mr. Chow v, Ste., Jour
Azur S.A.
2d Cir./N.Y.

Philadelphia Newspapers
v. Hepps
U.S5. Sup. Ct.

Defamation

Invasion of
Privacy

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

befamation

Defamation
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bpefamatory Meaning

Disclosure
of Intimate Facts

Defamatory Meaning

Opinion/Retraction

Satire

Defamatory Meaning

Defamatory Meaning

First Am. Petition Rt

Malicious Prosecution

Non-Media Action

Defamatory Meaning

Opinion

Truth/Burden of Proof




Philadelphia Newspapers

v. Hepps
U.S. Sup. Ct.

Philadelphia Newspapers

v. Hepps
U.5. Sup. Ct.

Port Packet Corp. V. Lewis

Va. Sup. Ct.

Port Packet Corp. v. Lewis

Va., Sup. Ct.

Port Packet Corp. v. Lewis

va. Sup. Ct.

Redco Corp. v. CBS Inc.

M.D. Pa.

Redco Corp. v, CBS Inc.

M.D. Pa.

Redco Corp. v. CBS Inc.

M.D. Pa.

Robertson v. Qregonian

Publishing Co.
Ore., Cir. Ct.

Roessler v, Aylesworth
N.J. Sup. Ct.

Roessler v, Aylesworth
N.J. Sup. Ct.

Rouch v. Enquirer & News

Mich. Sup. Ct.

Rouch v. Enquirer & News

Mich. Sup. Ct.

Rouch v. Enguirer & News

Mich. Sup. Ct.

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

-

bDefamation

Defamation

bPefamation

Defamation

Defamation

Defamation
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Reporter's Privilege

Private Figqure

Common Law Privilege

Defamatory Meaning

Damages

Group Libel

Defamatory Meaning

Summary Judgment

Public Figure

Opinion

Public Figure
Qualified Privilege
Fair Report of

Judicial Proceedings

Actual Malice



i

Schiavone v. Time Inc.

3rd,. Cir./N.J.

Schiavone v. Time Inc.

3rd. Cir./N.J.

Shea v. Haverhill Publishing

Mass, Superior Ct.

Shea v. Haverhill Publishing

Mass. Superior Ct.

Shea v. Haverhill Publishing

Mass. Superior Ct.

Sharon v.

Time Inc.

S5.D.N.Y,

Sharon v.

Time Inc.

S.D.N.Y.

Sharon v.

Time Inc.

S.D.N.,Y,.

Sharon v.

Time Inc.

S.D.N.Y,

Synanon v.

Reader's Digest

Cal. Ssup.

Synanon v.

Ct.

Reader's Digest

Cal. Sup.

Synanon V.

ct.

Reader's Digest

Cal., Sup.

Walker v.

ct.

Barthel

E.D. Cal.

Walker v.

Barthel

RE i i

E.D. Cal.

Defamation

Defamation

pDefamation

pDefamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Invasion

of Privacy

Defamation
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Fair Report of
Official Proceedings
Common Law Malice
Public Officials

Actual Malice

Neutral Reportage

" Act of State Doctrine

Actual Malice

Governmental Libel

Charge to Jury

Summary Judgment

Public Figure

7 Actual Malice

Disclosure of
Intimate Facts

Libel Proof Plaintif




LDRC BULLETIN No. 15

Walker v. Barthel Defamation Fair Report of

E.D. Cal. Judicial Proceedings
Warner v. Kansas City Defamation J.N.O.V.,

Star Co.

Moc. Cir. Ct.

Warner v. Kansas City Defamation Opinion/Actual Malice
Star Co.

Mo. Cir. Ct.

Zona Rosa Restaurant Defamation summary Judgment
v. Northwest Publications
Minn, Dist. Ct.

Zona Rosa Restaurant Defamation Truth
v. Northwest Publications
Minn., Dist. CEt.

IT. LDRC BRIEF BANK -- BY AREA OF LAW AND TOPIC
AREA OF LAW TOPIC CASE NAME/COURT
Defamation Absolute Immunity McDonald v. Smith

U.S. Sup. Ct.
Defamation Abuse of Process E.W. Scripps Co. v.
Ninio
Cal. Superior Ct.

Defamation Abuse of Process Feder v. Woodward
C.D. Cal.

Defamation Act of State Doctrine Sharon v, Time Inc.
S.D.N.Y.

befamation Actual Malice Anderson v.Liberty

Lobby
U.S5. Sup. Ct.

Defamation Actual Malice Bally's Park Place
v. New Jersey Monthly
N.J. Superior Ct.

49



befamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Actual

Actual

Actual

Actual

Actual

Actual

Actual

Malice

Malice

Malice

Malice

Malice

Malice

Malice

Attorneys Fees

Cartoons

Charge

Common Law Malice

Common Law Privilege

to Jury
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Costello v. Capital
Cities Communications
I11. App. Ct., Ill.
Fifth bist.

Coughlin v. Westinghouse
Broadcasting
E.D. Pa.

Herbert v. Lando

Shea v, Haverhill
Publishing
Mass. Superior Ct.

Sharon v. Time Inc.
S.D.N.Y.

Synanon v. Reader's
Digest
Cal. Sup. Ct.

Warner v. Kansas City
Star Co.
Mo. Cir. Ct.,

Gunn-Smith v. Frank &
Bay Area Committee
Cal. Superior Ct.

Keller v. Miami Herald
11th Cir./rla.

Sharon v. Time Inc.
S.D.N.Y.

Schiavone v. Time Inc.
3rd Cir./N.J.

Hobin Fuel Co. v. Bergen
Evening Record
N.J. Superior Ct.




pDefamation

pDefamation

Defamation

Defamation

pefamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Common Law

Covenant of Good Faith

Damages

Damages

Damages

Damages to

Defamatory

Defamatory

Defamatory

Defamatory

Defamatory

Privilege

Reputation

Meaning

Meaning

Meaning

Meaning

Meaning
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Port Packet Corp. v.
Lewis

va. Sup. Ct.

Feder v. wWoodward
Cc.D. Cal.

Costello v. Capital
Cilties Communications
I11, App. Ct., Fifth
Dist.

European Contemp.
Galleries v,
Minneapolis Star &
Tribune

Minn. Dist. Ct.

Port Packet Corp. V.
Lewis

Va., Sup. Ct.

Miami Herald v. Frank
Fla. Sup. Ct.

Coughlin v. Westinghouse
Broadcasting
E.D. Pa.

European Contemp.
Galleries v.

Minneapolis Star &
Tribune

Minn. Dist. Ct.

Hobin Fuel Co. V.

Bergen Evening Record

N.J. Superior Ct.

Kaplan v. Newsweek
11th Cir./Fla.

Keller v. Miami Herald
11th Cir./Fla.
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Defamation Defamatory Meaning Maple Properties V.
Harris
Cal. 2d App. Dist.

Defamation Defamatory Meaning Mr. Chow v. Ste, Jour
Azur S.A,
2d Cir./N.Y.
Defamation befamatory Meaning Pport Packet Corp. V.
Lewls

Va. sup. Ct.

Defamation Defamatory Meaning Redco Corp. v. CBS Inc.
M.D. Pa.

Defamation Discovery Herbert v. Lando
S.D.N.Y.

Defamation Fair Comment Bode v. Security
Broadcasting

La. Sup. Ct.

Defamation Fair Report Rouch v, Enquirer & News
of Judicial Mich, Sup. Ct.
Proceedings

Defamation Fair Report~ Walker v. Barthel
of Judicial E.D. Cal.
Proceedings

Defamation’ Fair Report Schiavone v. Time Inc.
of Official 3rd Cir./N.J.
Proceedings

Defamation First Amendment Maple Properties v.
Petition Rt. Harris

Cal. 2d App. Dist.

Defamation First Aamendment McDonald v. Smith
Petition Rt. U.5. Sup. Ct,.
Defamation Frivolous Prosecution Gunn - Smith v, Frank &

Bay Area Committee
Cal. Superior Ct.
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Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

pefamation

Defamation

Defamation

Defamation

Governmental Libel
Group Libel

Interference with
const. Rts.

Judgment N.O.V.

Libel Proof Plaintiff

Libel Proof Plaintiff
Malicious Prosecution
Non-Media Acgion
Neutral Reportage

Neutral Reportage

Opinion

Opinion

Opinion
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Sharon v. Time Inc.
S.D.N.Y.

Redco Corp. v. CBS Inc.

M.D. Pa.

Feder v. Woodward
c.D. Cal.

Warner v. Kansas City
Star Co.
Mo. Cir. Ct.

Anderson v. Liberty
Lobby
U.S. Sup. Ct.

Walker v, Barthel
E.D. Catl,.

Marcum v. Kirk
Ky. Cir. Ct.

McDonald v. Smith
U.8., Sup. Ct.

Herbert v. Lando
S.D.N.Y.

Shea v. Haverhill
Publishing
Mass. Superior Ct,

Costello v, Capital
Cities Communications
I1l. App. Ct., Fiftn
Dist.

Kaplan v. Newsweek
N.D. Cal.

Mr. Chow v. Ste. Jour
Azur S.A,
2d Cir./N.Y.




Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Opinion

Opinion
Private Figures
Public Figures

Public Figures

Public Figures

Public Figures

Public Figures
Public Figures
Public Fig./Corp.

Qualified Privilege

54

LDRC BULLETIN No. 15

Roessler v. Aylesworth

N.J. Sup. Ct.

Warner v. Kansas City
Star Co.
Mo. Cir. Ct.

Philadelphia Newspapers

V. HEEES
U.S. Sup. Ct.

Anderson v. Liberty
Lobby
U.S. Sup. Ct.

European Contemp.
Galleries v.
Minneapolis Star &
Tribune Co.

Minn. Dist. Ct.

Robertson v. Oregonian
Publishing Co.
Ore, Cir, Ct,

Roessler v. Aylesworth
R.J. Sup. Ct.

Shea v. Haverhill
Publishing
Mass. Superior Ct.

Synanon v. Reader's

Digest
Cal. Sup. Ct.

Bally's Park Place v.
New Jersey Monthly
N.J. Superior Ct.

Rouch v. Enquirer & News
Mich. Sup. Ct.




Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Defamation

Reporter's Privilege

Retraction
Rhetorical Hyperbole
Satire

Single Publication
Rule

State Statutory
Privilege

Statute of Limitations
Summary Judgment

Summary Judgment

Summary Judgment
Summary Judgment

Summary Judgment
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Philadelphia Newspapers
v. Hepps
U.5. Sup. Ct.

Kaplan v. Newsweek
N.D, Cal.

Keller v. Miami Herald
11th Cir./Fla.

Keller v. Miami Herald
11ith Cir./Fla.

Barres v. Holt,
Reinhart & Winston
N.J. Sup. Ct.

Coughlin v.
Westinghouse
Broadcasting
E.D. Pa.

Barres v. Holt,
Reinhart & Winston
N.J. Sup. Ct.

Anderson v. Liberty
Lobby
U.S. Sup. Ct.

Bally's Park Place v,
New Jersey Monthly
N.J. Superior Ct.

Herbert v. Lando
S.D.N.Y.

Redco Corp. v. CBS Inc,

M.D. Pa.

Synanon v. Reader's

Digest

Cal. Sup. Ct,



Defamation

Defamation

Defamation

Defamation

Invasion of Privacy

Invasion of Privacy

Summary Judgmenkt

survivability of
Defamation Action
After Plaintiff's
Death

Truth

Truth

Disclosure of

Intimate Facts

Disclosure of
Intimate Facts
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Zona Rosa Restaurant v.
Northwest Publications
Minn. Dist. Ct.

Canino v. N.Y. Mag. Inc.
N.J. Superior Ct., App.
Div,

Philadelphia Newspapers

v. Hepps
U.S. Sup. Ct.

7ona Rosa Restaurant V.
Northwest Publications
Minn. Dist. Ct.

Hobin Fuel Co. v. Bergen
Evening Record
N.J. Superior Ct.

Walker v. Barthel
E.D. Cal.
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