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Introduction 

In August 1988, the LDRC Defense Counsel Section issued its 
Survey and Report on "Special Procedures ana Innovative 
Techniques for Trying Media Libel Actions Before Juries." The 
Survey had inquired as to the use of "innovative" procedures 
and techniques by media defense attorneys in five general 
areas: (1) trial preparation; ( 2 )  trial-related motions (i.e., 
motions in limine); ( 3 )  jury selection; ( 4 )  specific trial 
procedurG;and5) procedures used at the jury verdict stage. 

While the August, 1988 Survey and Report was helpful as an 
overview to the existence of certain innovative trial 
techniques, and provided general statistical data on the 
frequency of their use, that Report did not attempt to identify 
the specific cases in which such techniques had been employed. 

To that end, in the Summer of 1989 LDRC undertook to 
contact the trial attorneys who had initially been surveyed for 
the purpose of gathering case-specific information. With such 
information, the initial report could be "annotated," thus 
creating more of a reference manual that would permit defense 
counsel to contact others with experience in the use of 
particular innovative techniques for information and advice on 
the use and effects of such procedures. 

Ultimately, 35 of the approximately 55 attorneys who had 
initially been surveyed were interviewed for purposes of 
developing "annotations" to the Report. What follows is a 
listing, broken down by procedure or technique identified in 
the Report, of the attorneys we surveyed who employed the 
specific procedure or technique and the case(s) in which they 
were used. 

As a reference, the full name, firm name, address and 
telephone number of each attorney listed (alphabetically by 
last name of attorney) is attached as Appendix A. All of those 
listed have indicated that they are willing to be contacted by 
those defense counsel wishing to obtain further information on 

. the innovative techniques they have employed. 
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I. TRIAL PREPARATION 
(See pages 4 - 6  of August 1988 Report) 

A .  Survey and Marketing Data 

Attorney 

Theodore Sherbow 
Terry Clark 
Bob Hoemeke 
F. Wilson Chockley 
John McCrory 
Samuel Klein 
Robert Warren 
Gregory Diskant 

Case Used 

Millison v. Lexleon, Inc. 
Boddie v. ABC 
Williams v. Pulitzer Broadcasting 
Collins v .  Storer Cosmunications 
Sisler v. Bridgewater News 
No case cited 
Laxalt v. McClatchy Newspapers 
Ramada Inns v. Dow Jones 

B. Mock Jury Trials 

Attorney Case Used 

Terry Clark Marshal Motors v.  NBC 
F. Wilson Chockley Collins v. Storer Communications 
Gregory Diskant Ramada Inns v. DOW Jones 

C. Jury Consultants 

Attorney Case Used 

John Hasty No case cited 
Gregory Diskant Ramada Inns v. Dow Jones 
Neil Shapiro Alioto v. Cowles Communications 

11. MOTIONS IN LIMINE 
(See pages 6-7 of August 1988 Report) 

A. To Limit Evidence of Libel Damages 

Attorney Case Used 

Sam Colville 
Terry Clark 
Alan Isaacman 

David Branson 

McMillan v .  Kansas City Star 
Boddie v. ABC 
Falwell v. Flynt 
Keeton v. Hustler 
Van Deerlin v. Andersen 
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I3OTIONS I N  L I M I N E  ( c o n t ' d )  

B .  To E x c l u d e  P o r t i o n s  of P u b l i c a t i o n  Not M e n t i o n i n g  P l a i n t i f f  

A t  t o r  n e y  C a s e  Used 

P e t e r  A x e l r a d  C l a r k  & C o n s t a b l e  v .  W a s h i n g t o n i a n  
L o u i s  P e t r i c h  KCET v. M e c h a n i c s  Bank 
T h e o d o r e  S h e r b o w  J e n o f f  v. Hearst  

C .  T o  L i m i t  Use of T e r m  " A c t u a l  M a l i c e "  

A t  t o r  n e y  C a s e  Used 

G r e g o r y  D i s k a n t  Ramada I n n s  v. DOW Jones  
Sam K l e i n  F r i s k e  v .  T h e  N e w s  Company 

S p r a g u e  v .  W a l t e r  

D .  T o  B i f u r c a t e  T r i a l  

A t t o r n e y  C a s e  Used 

Sam K l e i n  F r i s k e  v .  T h e  N e w s  Company 
James H e n d e r s o n  G o d b e h e r e  v .  P h o e n i x  N e w s p a p e r s  

E .  U n i q u e  a n d  E x t e n s i v e  Voir Dire  

A t t o r n e y  

Dave K o h l e r  
D i c k  R a s s e l  
A l b e r t  Norman 

C a s e  Used 

Lipscornb  v .  Richmond N e w s p a p e r s  
S c h u l t z  v. R e a d e r s  D i g e s t  
S h o c k l e y  v .  Cox E n t e r p r i s e s  
C a p u c c i t t i  v .  Cox E n t e r p r i s e s  

F. I n t e r i m  S u m m a t i o n s  

A t t o r n e y  Case Used 

F l o y d  Abrams Newton V .  NBC 

G .  J u r o r  N o t e t a k i n g  a n d  W r i t t e n  Q u e s t i o n s  by Jurors  

A t t o r n e y  Case  Used 

B r a d y  W i l l i a m s o n  Weigel v. C a p i t a l  T i m e s  

-2- 
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PIOTIONS IN LIMINE (cont'd) 

H. Bar or Allow Expert Witness 

Attorney 

John McCrory 
Terry Clark 
Terry Aaamson 

Case Used 

Salazar v .  E l  Paso Times 
Boddie v .  ABC 
Shockley v. Atlanta Constitution 

I. To Restrict Testimony Regarding Anything That Happened After 
the Allegedly Libelous Incident 

Attorney 

Robert Warren 

Peter Axelrad 

Case Used 

Laxalt v. McClatchy Newspapers 
Ramada Inns v. DOW Jones 
Clark & Constable v. Washingtonian 

J. To Restrict Testimony About Impact of the Publication on 
Plaintiff's Family Members 

Attorney Case Used 

George Clark Claudio v. Hayward 
Tom Leatherbury Uni-Copy V. KVUE-TV 

Sam Klein Hepps v. Philadelphia Newspapers 
Theodore Sherbow Jenoff v. Hearst 
Robert Warren Ramada Inns v. DOW Jones 

Hardy v.  A.H. Belo Corporation 

Laxalt v. McClatchy Newspapers 

K. To Restrict Testimony Relating to Journalistic Standards 

Attorney Case Used 

Bob Vanderet Galloway v. CBS 
Tom Leatherbury Uni-Copy v .  KVUE-TV 
Dick Rassel Locricchio v. Detroit News 

L. To Establish Plaintiff Was Public Figure 

Attorney 

Terry Clark 
Sam Klein 
Dave Kohler 
John McCrory 
Brady Williamson 
Jim Brelsford 

Jerome Dougherty 

- 3 -  

Case Used 

Blakemore v. ABC 
Edgehill v. Municipal Publications 
Lipscomb v. Richmond Newspapers 
Kassel v. USA Today 
Weigel v .  Capital Times 
Murray v. F. Lee Bailey 
Barry v. Time Inc. 
Beasley v .  Hearst 
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MOTIONS i M  LIMINE (cont'd) 

M. T o  Declare Plaintiff Libel-Proof 

Attorney Case Used 

Jim Brelsfoid 
Dick Rassel 
Terry Clark 

Rewald v. Time Inc. 
schultz v. Newsweek 
Brooks v. ABC 

N. To Establish Availability of Common Law Privilege 

Attorney Case Used 

Jim Brelsford Johnson v. Half Moon Bay Review 

Jerome Dougherty Oldenburg v. Wall Street Journal 
Murray v. F. Lee Bailey 

Beasley v. Hearst 
Winans v. Straight Arrow Publications 

111. INNOVATIVE JURY SELECTION TECHNIQUES 
(See Pages 7-9 of August 1 9 8 8  Report) 

A .  Pre-Voir Dire Written Questionnaire 

Attorney Case Used 

Terry Adamson Shockley v. Atlanta Constitution 
Peter Axelrad Capital Gazette v. Stack 
David Hudson Hunter v. South Eastern Newspaper Co. 
Peter Banta McCoy v. Bergen Evening Record 
Sam Colville McMillan v. Kansas City Star 
James Henderson Marley v. Investigative Reporters and 

Editors 

B. Specia1,Questions to Jury on Media Habits 

At t o r ney Case Used 

Dave Klaber Oweida v. Tribune Review 
Dick Rassel Locricchio v. Detroit News 
Peter Axelrad Eagleston v. Bowie News 

F .  Wilson Chockley Collins v. Storer Communications 
Capital Gazette v. Stack 

- 4 -  
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INNOVATIVE JURY S E L E C T I O N  TECHNICUES (COnt'd) 

C .  Individualized Voir Dire 

Attorney Case Used 

Terry Adamson Shockley v. Atlanta Constitution 
Peter Axelraa Clark & Constable v. Washingtonian 

Tom Leatherbury Hardy v. A.H. Belo Corporation 
Dave Kohler hcGuire v. Charlotte Broadcasting 
Sam Klein Sprague v. Walter 

Capital Gazette v. Stack 

Coleman v. Philadelphia Newspapers 

D. Miscellaneous Techniques/Juror Education During Voir Dire 

Attorney Case Used 

George Clark Miskovsky v. Oklahoma Publishing Co.  

Terry Clark Marshal Motors v. NBC 

Robert Warren Rainada Inns v. Dow Jones 
Dick Rassel Locricchio v. Detroit News 

Tavoulareas v. Washington Post 

Boddie v. ABC 

E. Special o r  Blue Ribbon Juries 

Attorney Case Used 

Dave Kohler Lipscomb v. Richmond Newspapers 

IV. PROCEDURES DURING TRIAL 

A. Libel Specific Pre-Charge 

Attorney 

Robert Nelon 
James Henderson 
Sam Klein 

Robert Warren 
Floyd Abrams 
Dave Kohler 
David Branson 
Robert Vanderet 
Thomas Leatherbury 
Dave Klaber 

Case Used 

Crittendon v. Combined Communications 
Godbehere v. Phoenix Newspapers 
Dunlap v. Philadelphia Newspapers 
Sprague v. Walter 
Ramada Inns v. DOW Jones 
Newton v. NBC 
Lipscomb v. Richmond Newspapers 
Duncan v. WJLA-TV 
O'Eelveny L Myers 
Uni-Copy v. KVUE-TV 
Oweida v. Tribune Review 

-5- 
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PROCEDURES D U R I N G  T R I A L  ( c o n t ' d )  

B. M i d s t r e a m  C h a r g e s  

None 

C.  I n t e r i m  Summat ions  

A t t o r n e y  Case Used 

Robe r t  W a r r e n  Ramada I n n s  v .  Dow J o n e s  
F l o y d  Abrams N e w t o n  v .  NBC 

D. Spec ia l  T e r m i n o l o g y  For " A c t u a l  M a l i c e "  

A t t o r n e y  C a s e  Used 

Dav id  Hudson 
D a v i d  BKanSOn 
Dave Klaber 
Sam K l e i n  

Dave K o h l e r  
Robert  War ren  
J o h n  MCCrOKy 

H u n t e r  v .  S o u t h e a s t e r n  Newspapers 
Duncan v .  WJLA-TV 
Oweida v .  T r i b u n e  Review 
F i t z p a t r i c k  v.  P h i l a d e l p h i a  Newspapers 
R o r v i k  v. B r o m h a l l  
Lipscomb v .  Richmond Newspape r s  
Ramada I n n s  v .  DOW J o n e s  
S i s l e r  v.  B r i d g e w a t e r  N e w s  
Kassel v .  USA Today  

E.  Use of C h a r t s  a n d  G r a p h i c s  

A t t o r n e y  

T e r r y  Adamson 
Andrew Hughes  

J o h n  McCrory 
Tom L e a t h e r b u r y  

F. J U K O K  N o t e t a k i n g  

A t t o r n e y  

J o h n  M c C ~ O K ~  
D i c k  Rassel  

R e 1  - 

C a s e  Used 

S h o c k l e y  v .  A t l a n t a  C o n s t i t u t i o n  
Karaduman v. Newsday 
Marks v. I n v e s t i g a t i v e  R e p o r t e r s  
Kassel v. USA Today 
Uni-Copy v .  KVUE-TV 

t e d  P r o c e d u r e s  

Case  Used 

DeRobur t  v .  G a n n e t t  
L o c r i c c h i o  v. D e t r o i t  N e w s  

-6- 
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V. ACCESSIBLE AND UNDERSTANDABLE JURY INSTRUCTIONS, FORMS OF 
SPECIAL VERDICTS AND DELIBERATIONS, AND RELATED PROCEDURES 
(See pages 12-14 of August 1988 Report) 

A. Especially Clear Language in Final Instructions 

Attorney 

George Gabel 
Terry Clark 
Dave Kohler 

David Branson 
Sam Klein 
Bob Vanderet 
Terry Adamson 
David Hudson 
Robert Warren 
Theodore Sherbow 

B. Special Verdict Forms 

Attorney 

Richard Creighton 
Gregory Diskant 
Tom Leatherbury 

John McCrory 

Dick Rassel 
Peter Axelrad 
George Gabel 
Theodore Sherbow 

Case Used 

Stocks v. Wade 
Marshal Motors v. NBC 
Lipscomb v. Richmond News 
McGuire v. Charlotte Broadcasting 
Duncan v. WJLA-TV 
Hepps v. Philadelphia Newspapers 
Galloway v. CBS 
Shockley v. Atlanta Constitution 
Hunter v. Southeastern Newspapers 
Ramada Inns v. Dow Jones 
Holly v. Embry 

Case Used 

Connaughton v. Harte Hanks 
Ramada Inns v. Dow Jones 
Uni-Copy v. KVUE-TV 
Hardy v. A.H. Belo Corporation 
Kassel v. USA Today 
DeRoburt v. Gannett 
Locricchio v. Detroit News 
Clark & Constable v. Washingtonian 
Stocks v. Wade 
Holly v. Embry 

C. General Verdicts With Interrogatories 

Attorney Case Used 

Peter Axelrad Clark & Constable v. Washingtonian 
F. Wilson Chockley Collins v. Storer Communications 
Richard Creighton Connaughton v. Harte-Hanks 

D. Seriatim Special Verdicts 

Attorney Case Used 

George Gabel 
Neil Shapiro 
Sam Klein 

Stocks v. Wade 
Ashburn v. Columbia Pictures 
Fitzpatrick v. Philadelphia Newspapers 

- J -  
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E. Written Instructions I n  Jury Room 

Attorney Case Used 

Dick Rassel Locricchio v.  Detroit tJews 
Neil Shapiro Diaz v. Oakland Tribune 

F. Bifurcation/Trifurcation 

Attorney Case Used 

Richard Creighton Connaughton v .  Ha rte-Han k s 
James Henderson Godbehere v.  Phoenix Newspapers 
Andrew Hughes Karaduman v. Newsday 
Alan Isaacman Falwell v .  Flynt 

Sam Klein Coleman v.  Philadelphia Newspapers 
Keeton v. Hustler 

Fitzpatrick v .  Philadelphia Newspapers 

-8-  
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Append ix  A 

F l o y d  Abrams,  Esq .  
C a h i l l ,  Gordon  & R e i n d e l  
80 P i n e  S t r e e t  
N e w  York, N Y  1 0 0 0 5  
( 2 1 2 )  701-3621 

T e r r e n c e  B. Adamson, E s q .  
DOW,  L o h n e s  & A l b e r t s o n  
One R a v i n i a  D r i v e ,  S u i t e  1 3 0 0  
A t l a n t a  GA 30346  
( 4 0 4 )  395-8846 

P e t e r  F .  A x e l r a d ,  E s q .  
F r a n k ,  B e r n s t e i n ,  Conaway & Goldman 
300  Eas t  Lombard S t r e e t  
B a l t i m o r e  MD 21202 
( 3 0 1 )  625-3500 

P e t e r  G .  B a n t a ,  E s q .  
Winne B a n t a  R i z z i  H e t h e r i n g t o n  & E a s r a l i a n  
25 E a s t  S a l e m  S t r e e t  
H a c k e n s a c k  N J  07602  
( 2 0 1 )  487-3800 

D a v i d  J .  B r a n s o n ,  E s q .  
Kaye ,  S c h o l e r ,  F i e r m a n ,  Hays  & H a n d l e r  
9 0 1  1 5 t h  S t r ee t  N . W . ,  S u i t e  1 1 0 0  
W a s h i n g t o n  DC 20005 
( 2 0 2 )  682-3500 

James B r e l s f o r d ,  E s q .  
S t e i n h a r t  & F a l c o n e r  
3 3 3  Market S t r e e t ,  S u i t e  3200  
San  F r a n c i s c o  CA 1 4 1 0 5  
( 4 1 5 )  777-3999 

F. W i l s o n  C h o c k l e y ,  E s q .  

1 2 1 5  T e r m i n a l  Tower 
C l e v e l a n d  OH 4 4 1 1 3  
( 2 1 6 )  781-1212 

G e o r g e  R .  C l a r k ,  E s q .  
R e e d ,  S m i t h ,  s h a w  & McClay 
1 2 0 0  1 8 t h  S t r e e t ,  N . W .  
W a s h i n g t o n  DC 20036 

.Walter,  H a v e r f i e l d ,  B u e s c h e r  & C h o c k l e y  

( 2 0 2 )  457-6100 

A- 1 
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' I c c r e n c e  3 .  C l a r k ,  E s q .  
S q u i r e ,  S a n d e r s  & Dempsey 
1 8 9 0  H u n t i n g t o n  6 u i l d i n g  
C l e v e l a n d  OU 44115  
(216) 687-8790 

Sam L .  C o l v i l l e ,  E s q .  
Nook, Hardy and  Bacon 
O n e  K a n s a s  C i t y  P l a c e  - 1 2 0 0  Main S t .  
K a n s a s  C i t y  Pi0 6 4 1 0 5  
( 8 1 6 )  474-6550 

R i c h a r d  C r e i g h t o n ,  J r . ,  E s q .  
K e a t i n g ,  M u e t h i n g  & Klekamp 
1 8 t h  F l o o r ,  P r o v i d e n t  Tower 
One E a s t  F o u r t h  
C i n c i n n a t i  OH 45202  
( 5 1 3 )  579-6513 

G r e g o r y  L .  D i s k a n t ,  E s q .  
P a t t e r s o n ,  B e l k n a p ,  Webb & T y l e r  
30 Rockefel ler  P l a z a  
N e w  Y o r k  N Y  1 0 0 1 2  
( 2 1 2 )  698-2500 

Jerome C .  D o u g h e r t y ,  E s q .  
P i l l s b u r y ,  Mad i son  & S u t r o  
225 Bush S t r e e t  - P.O. Box 7880  
San  F r a n c i s c o  CA 94120  
( 4 1 5 )  983-1050 

G e o r g e  D.  G a b e l ,  J r . ,  E s q .  
G a b e l ,  McDonald, A n d e r s o n  & Dees 
1 1 2  W .  Adams S t  - B a r n e t t  Bank B l d g ,  S u i t e  920  
J a c k s o n v i l l e  FL 32202  
( 9 0 4 )  353-7329 

J o h n  H. H a s t y ,  E s q .  
Waggoner ,  Hamr ick ,  Has ty ,  M o n t e i t h ,  K r a t t ,  

Cobb & McDonnel l  
Two F i r s t  Union  C e n t e r ,  S u i t e  2500 
C h a r l o t t e  NC 28282 
, ( 7 0 4 )  332-6141 

James F. H e n d e r s o n ,  E s q .  
G u s t ,  R o s e n f e l d  & H e n d e r s o n  
3300 V a l l e y  Bank C e n t e r  - 2 0 1  N .  C e n t r a l  Ave 
P h o e n i x  AZ 85073  
( 6 0 2 )  257-7422 

R o b e r t  B. Hoemeke, E s q .  
L e w i s ,  R i c e  & F i n g e r s h  
6 1 1  O l i v e  S t r e e t ,  S u i t e  1 4 0 0  
St. L o u i s  MO 6 3 1 0 1  
( 3 1 4 )  444-7600 

A - 2  
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D a v i s  Hudsor , ,  Esq. 
H u l l ,  T o w i l l ,  Norrcan L B a r r e t t  
P.O.  BOX 1 5 6 4  
A u g u s t a ,  Ga 3 0 9 1 3  
( 4 0 4 )  722-4481 

Andrew H u g h e s ,  Esq. 
T o w n l e y  L U p d i k e  
4 0 5  L e x i n g t o n  Avenue  - C h r y s l e r  B u i l d i n g  
New Y o r k  N Y  1 0 1 7 4  
( 2 1 2 )  973-6851 

A l a n  L .  I s a a c m a n ,  Esq. 
C o o p e r ,  E p s t e i n  & H u r e w i t z  
345 N .  Map le  D r i v e  - Maple P l a z a ,  S u i t e  200  
B e v e r l y  H i l l s  CA 50210 
( 2 1 3 )  278-1111  

D a v i d  G .  K l a b e r ,  Esq. 
K i r k p a t r i c k  & L o c k h a r t  
1 5 0 0  O l i v e r  B u i l d i n g  
P i t t s b u r g h  PA 1 5 2 2 2  
( 4 1 2 )  355-6498 

S a m u e l  E .  K l e i n ,  E s q .  
Kohn, S a v e t t ,  K l e i n  & Graf  
2400  One R e a d i n g  C e n t e r  - 1 1 0 1  Market S t  
P h i l a d e l p h i a  PA 1 9 1 0 7  
( 2 1 5 )  238-1700 

D a v i d  Kohler ,  E s q .  
C h r i s t i a n ,  B a r t o n ,  Epps, B r e n t  & C h a p p e l l  
1 2 0 0  M u t u a l  B l d g  - 909 E a s t  Main S t r e e t  
Richmond VA 2 3 2 1 9  
( 8 0 4 )  644-7851  

Thomas L e a t h e r b u r y ,  E s q .  
L o c k e  P u r n e l l  R a i n  H a r r e l l ,  P.C. 
2200  R o s s  Avenue  - 22nd Floor  
D a l l a s  TX 7 5 2 0 1  
( 2 1 4 )  740-8000 

J o h n  McCrory ,  E s q .  
' N i x o n ,  H a r g r a v e ,  D e v a n s  & D o y l e  
O n e  Thomas  C i r c l e ,  N . W .  - S u i t e  8 0 0  
W a s h i n g t o n ,  D.C. 20005  
( 2 0 3 )  223-7200 

R o b e r t  D .  N e l o n ,  Esq. 
Andrews  D a v i s  Legg B i x l e r  M i l s t e n  & P r i c e  
500  W. M a i n  
Oklahoma C i t y  OK 73102 
( 4 0 5 )  272-9241  
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A l b e r t  G .  Norman, Jr., E s q .  
Long, A l d r i d g e  b Norman 
1900  R h o d e s - H a v e r t y  E l d g  - 1 3 4  P e a c h t r e e  S t  N . W .  
A t l a n t a  GA 30043  
( 4 0 4 )  527-4070 

L o u i s  P.  P e t r i c h ,  E s q .  
L e o p o l d ,  P e t r i c h  b S n i t h  
2049 C e n t u r y  P a r k  E a s t ,  S u i t e  3110  
L o s  A n g e l e s  CA 90067 
( 2 1 3 )  277-3333  

R i c h a r d  E .  Rasse l ,  E s q .  
B u t z e l  Long G u s t  K l e i n  b Van Z i l e  
1650  F i r s t  N a t i o n a l  B u i l d i n g  
D e t r o i t  M I  48226 
( 3 1 3 )  225-7014 

Neil  L .  S h a p i r o ,  Esq .  
Cooper ,  W h i t e  & Cooper 
1 0 1  C a l i f o r n i a  S t r e e t ,  1 6 t h  F l o o r  
San  F r a n c i s c o  CA 94111  
( 4 1 5 )  433-1900 

T h e o d o r e  She rbow,  Esq.  
Weinberg  L G r e e n  
1 0 0  S o u t h  C h a r l e s  S t r e e t ,  1 4 t h  Floor 
Bal t imore  MD 21201 
( 3 0 1 )  332-8675 

R o b e r t  C .  V a n d e r e t ,  Esq .  
O 'Melveny  b Myers 
400 S o u t h  Hope S t r e e t  
Los A n g e l e s  CA 9 0 0 7 1  
( 2 1 3 )  669-6260 

R o b e r t  War ren ,  Esq .  
G ibson ,  Dunn & C r u t c h e r  
333  S o u t h  Grand  Avenue  
Los A n g e l e s  CA 90071  
( 2 1 3 )  229-7000 

Brady W i l l i a m s o n ,  Esq.  
L a F o l l e t t e  & S i n y k i n  
One E a s t  Main S t r e e t ,  S u i t e  5 0 0  - B O X  2719  
Madison W I  5 3 7 0 3  
( 6 0 8 )  257-3911  
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