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A f t e r  68 days of t r i a l ,  t h e  j u r y  which had heard  each s i d e ' s  

evidence and arguments i n  t h e  l i b e l  c a s e  brought by General William 

C. Westmoreland a g a i n s t  CBS and t h e  producer of i ts documentary, 

"The Uncounted Enemy," George C r i l e ,  was depr ived  of t h e  oppor tun i ty  

t o  d e l i b e r a t e  and render  a v e r d i c t .  Immediately preceding t h e  

p r e s e n t a t i o n  of de fendan t ' s  f i n a l  witnesses,  a s e t t l e m e n t  agreement 

was reached and t h e  s u i t  d ismissed.  

Because t h e  Westmoreland case r a i s e d  many f a c t u a l  and l e g a l  

issues of importance t o  t h o s e  who defend l i b e l  claims a t  t r i a l  and 

because t h e  case  a l s o  p re sen ted  a unique o p p o r t u n i t y  t o  " d e b r i e f "  

j u r o r s  who had s a t  through such a l eng thy  t r i a l  b u t  had n o t  a c t u a l l y  

d e l i b e r a t e d  o r  rendered a v e r d i c t ,  t h e  Libe l  Defense Resource 

Center commissioned P u b l i c  Response Assoc ia t e s ,  Inc .  t o  in te rv iew t h e  

defense  a t t o r n e y s  f o r  CBS as well as many of t h e  j u r o r s  who had 

p a r t i c i p a t e d  i n  t h e  t r i a l .  

The f i r s t  in te rv iew was conducted w i t h  David Boies of Cravath,  

Swaine & Moore, defense  counse l  f o r  CBS, and V i c t o r  Kovner of 

Lankenau, Kovner h Bickford,  defense  counsel  f o r  Cr i le .  The second 

in te rv iew was of n i n e  people  who served  on t h e  j u r y .  W e  made no 

d i s t i n c t i o n s  between t h e  six interviewees who were a c t u a l l y  j u r o r s  

and might have d e l i b e r a t e d  and t h e  th ree  who were only  a l t e r n a t e s .  

The dec i s ion  t o  u s e  bo th  was v i n d i c a t e d  i n  t h e  i n t e r v i e w s ,  

which revealed t h a t  t h e  a l t e r n a t e s  put  f o r t h  as much e f f o r t  and 
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concern i n t o  what was commonly perce ived  as a h i s t o r i c  and important 

case. I n  f a c t ,  a l l  of t h e  in t e rv i ewees  were uncommonly committed 

t o  being " judges of t h e  f a c t "  and had followed t h e  c a s e  w i t h  

i n c r e a s i n g  i n t e r e s t  and ded ica t ion .  Only one j u r o r  was r e l i e v e d  

t h a t  no d e l i b e r a t i o n  had occurred.  Far more p reva len t  a view was a 

s e n s e  of being deprived of a p l a c e  i n  h i s t o r y .  

Both in t e rv i ews  focused on t h e  way i n  which counsel  s e l e c t e d ,  

p repared  f o r ,  communicated w i t h  and a t tempted  t o  persuade t h e  j u r o r s .  

W e  f u r t h e r  asked t h e  a t t o r n e y s  t o  use t h e  c a s e  t o  g e n e r a l i z e  

t o  f u t u r e  l i b e l  cases and t o  d i s c u s s  i t s  i m p l i c a t i o n s  i n  cons ide rab le  

d e t a i l .  

S p e c i f i c a l l y ,  we asked bo th  t h e  a t t o r n e y s  and j u r o r s  t o  d i s c u s s  

t h e  fo l lowing  t o p i c s :  

-- ~ b ~ - i ~ K , r u - s ~ ~ ~ ~ $ i s ~ ~ ~ ~ ~ ~ ~ :  how it was organized by t h e  counsel 

and how i t  was pe rce ived  by those s e l e c t e d .  

-- ~b~-iu_ds~~s-iosf~~$i~~s: how t h e  a t t o r n e y s  and j u r o r s  perceived 

and responded t o  t h e  j u d g e ' s  i n i t i a l  i n s t r u c t i o n s  concerning 

t h e  d i s t i n c t i o n  between t r u t h  and f a l s i t y  issues and s ta te  of 

mind issues, t h e  j u d g e ' s  admonishment t o  avoid  news accounts 

( r a t h e r  than  f o r b i d  them a c c e s s )  and t h e  d r a f t  of t h e  f i n a l  

charge  t h e  judge would have d e l i v e r e d .  

-- rbe-frisl; how each  of t h e  fo l lowing  even t s  was i n t e r p r e t e d  

by counsel  and r ece ived  by t h e  j u r o r s :  

-- opening s t a t emen t s ,  

-- no te  t ak ing  by j u r o r s ,  

-- issues and themes of p l a i n t i f f  and defendants ,  
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-- i n t e r i m  summations, 

-- i n t e r i m  i n s t r u c t i o n s ,  

-- w i t n e s s  performance and c r e d i b i l i t y ,  

-- t h e  d i rec t  and c r o s s  examination of General  Westmoreland, 

an extremely sympathe t ic  p l a i n t i f f  by a l l  accounts ,  as well 

as o t h e r  Vietnam-era m i l i t a r y  l e a d e r s ,  n a t i o n a l l y  prominent 

f i g u r e s  and t h e  producers  of t h e  CBS documentary, 

-- r e a c t i o n s  t o  and understanding of t h e  documents used,  and 

-- a t t o r n e y  performance and j u r o r  e v a l u a t i o n  of t h e  a t t o r n e y s  

-- B ~ ~ ~ ~ ~ ~ ~ ~ _ f ~ ~ ~ K P _ f b 9 _ m n _ a i a :  t h e  basis  f o r  j u r o r ' s  p r e - t r i a l  and 

p o s t - t r i a l  views, i nc lud ing  awareness of and a t t i t u d e s  toward 

l i b e l  issues and t h e i r  understanding of such  s t anda rds  as  

a c t u a l  mal ice  and f a i r n e s s .  

NO a t tempt  was made i n  t h e  in t e rv i ews  t o  d i s c u s s  t h e  e v i d e n t a r y  

p a r t  of t h e  t r i a l ,  though t h e  j u r o r s  were eage r  t o  t a l k  about  t h e  

r e l a t i o n s h i p  of t h e  t r i a l  t o  what t hey  came t o  see as t h e  f a s c i n a t i n g  

h i s t o r y  of t h e  Vietnam War. Again, w i th  b u t  one except ion ,  a l l  t h e  

j u r o r s  f e l t  t h a t  they  had had bo th  an i n c r e d i b l e  l e a r n i n g  exper ience  

and a va luab le  oppor tun i ty  t o  view t h e  famous and powerful a t  

c l o s e  range. 

Af t e r  t h e  sessions had been completed, t h e  v ideotapes  were 

e d i t e d  t o  r e f l e c t  j u r o r  and a t t o r n e y  p e r s p e c t i v e  of t h e  major 

t r i a l  even t s  descr ibed  i n  our t op ic  o u t l i n e .  Where p o s s i b l e ,  t h e  

views on s p e c i f i c  issues were compared and c o n t r a s t e d .  A t o t a l  of 

e i g h t  hours  of videotap ing  was compressed t o  77 minutes.  Deleted 

from t h e  f i n a l  e d i t e d  t a p e ,  f o r  t h e s e  purposes ,  were many o t h e r  
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f a s c i n a t i n g  i n s i g h t s ,  most p a r t i c u l a r l y  regard ing  t h e  background 

events a t  issue i n  t h e  c a s e ,  and t h e  wi tnes ses  and p a r t i c i p a n t s  i n  

t hose  even t s .  I t  was f e l t  t h a t  while  t hose  obse rva t ions  were of 

g r e a t  i n t e re s t  as f o o t n o t e s  t o  t h i s  h i s t o r i c  t r i a l ,  they  were less 

capable  of g e n e r a l i z a t i o n  f o r  l i b e l  a t t o r n e y s  i n  f u t u r e  cases .  I f  

i n t e r e s t  is s u f f i c i e n t ,  it may be p o s s i b l e ,  working through LDRC, 

t o  view copies of t he  whole t a p i n g s  as well a s  t o  o b t a i n  copies  of 

t h e  t r a n s c r i p t s  of t h e  t apes .  

Among t h e  major o b s e r v a t i o n s  d e l e t e d  from t h e  e d i t e d  t ape  are 

t h e  fol lowing:  

-- The m a j o r i t y  of t h e  j u r o r s  in te rv iewed i n d i c a t e d  t h a t  t hey  

would have decided i n  f avor  of CBS, a t  l e a s t  on t h e  s t a t e  

of mind ( a c t u a l  mal ice)  issue. Notwithstanding t h i s  tendency, a 

s u b s t a n t i a l  number f e l t  t h a t  s e v e r a l  of t h e  s t a t emen t s  made 

about  t h e  p l a i n t i f f  were i n  f ac t  defamatory and were n o t  

sure whether t hey  would have found them t rue  o r  f a l s e .  This  

i n d i c a t i o n  is p a r t i c u l a r l y  s i g n i f i c a n t  i n  l i g h t  of t he  wide- 

sp read  s p e c u l a t i o n  t h a t  General  Westmoreland's a t t o r n e y s  

had urged s e t t l e m e n t  f o r  f e a r  t h a t  t h e  j u r y  would f i n d  t h a t  

t h e  s t a t emen t s  complained of were i n  fact  t rue .  

-- The j u r o r s  f e l t  t h a t  Westmoreland ob ta ined  v i r t u a l l y  nothing 

from t h e  j o i n t  statement d ispos ing  of t h e  a c t i o n .  Several  

f e l t  he would have ob ta ined  much more had t h e  case gone t o  

v e r d i c t .  I f  he  were a b l e  t o  prove f a l s i t y ,  he would be 

v i n d i c a t e d .  They f e l t  he had been badly advised by h i s  

f r i e n d s  and a t t o r n e y s  and should n o t  have brought s u i t  
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i n  t h e  f i r s t  p lace .  

-- The one j u r o r  who most v o c i f e r o u s l y  s i d e d  w i t h  General 

Westmoreland on a l l  i s s u e s  seemed t o  do s o  f o r  reasons 

b a s i c a l l y  u n r e l a t e d  t o  t h e  l i b e l  issues, i.e., t h e  G e n e r a l ' s  

p a t r i o t i s m  and t h e  m i l i t a r y  p o s i t i o n  i n  which he found 

himself .  The j u r o r ' s  a t t i t u d e  revea led  t h a t  h i s  own m i l i t a r y  

exper ience  in f luenced  h i s  opinions.  

-- There seemed t o  be a sense  among t h e  j u r o r s  t h a t  t h e  numbers 

involv ing  enemy t r o o p  s t r e n g t h  i n  Vietnam were indeed manipulated.  

However, t h e  j u r o r s  were s t i l l  g rapp l ing  w i t h  whether such  manip- 

u l a t i o n  was s t a n d a r d  ope ra t ing  procedure known t o  a l l  or was i n  

f a c t  tantamount t o  t h e  conspi racy  charge made by t h e  defendants .  

Whether General  Westmoreland had s p e c i a l l y  ordered  t h e  manipula t ion  

a l s o  cont inued t o  t r o u b l e  t h e  j u r o r s .  

-- The j u r o r s  uniformly p r a i s e d  Judge Leva1 a s  having been f a i r ,  

i m p a r t i a l  and pa t i en t .  And t h e y  uniformly f e l t  t h a t  t h e  de fense  

team had s t r o n g l y  outperformed p l a i n t i f f ' s  counsel  i n  a l l  

r e spec t s .  

-- Severa l  of t h e  j u r o r s  be l ieved  t h a t  a c o u r t  o f  law was n o t  

t h e  proper  forum f o r  a p u b l i c  f i g u r e  l i k e  Westmoreland t o  

attempt t o  v i n d i c a t e  himself  b u t  r a t h e r  t h a t  h i s  access t o  

t h e  media would have enabled him t o  make h i s  own p u b l i c  

s ta tement  about  h i s  p o s i t i o n .  The j u r o r s  emphasized t h e  

high c o s t  of p rosecu t ion  of t h e  case.  Seve ra l  of them seemed 

t o  f e e l  t h a t  most l i b e l  cases are won by t h e  p r e s s  a t  t r i a l  

and t h a t  t h e  overwhelming m a j o r i t y  of p l a i n t i f f ' s  v e r d i c t s  
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are reduced on appeal .  

-- I n  e v a l u a t i o n  of t h e  c r e d i b i l i t y  of t h e  witnesses, t h e  j u r o r s  

seemed t o  p l a c e  a premium on modesty, common sense and tes- 

timony adverse t o  o n e ' s  own in te res t .  They r e a c t e d  most s t r o n g l y  

a g a i n s t  perce ived  w i t n e s s  arrogance and t h e  appearance of 

ho ld ing  back informat ion  t o  cover themselves. Using t h e i r  

n o t e s ,  they  appeared a b l e  t o  s h a r p l y  focus  on what they  

d e t e c t e d  t o  be c o n t r a d i c t i o n  w i t h i n  t h e  tes t imony of a w i t n e s s  

o r  among s e v e r a l  witnesses.  On t h e  whole,  de fendan t ' s  witnesses, 

p a r t i c u l a r l y  s o u r c e  witnesses who were c u r r e n t  and former 

h igh  ranking m i l i t a r y  and i n t e l l i g e n c e  o f f i c i a l s ,  were 

perce ived  a s  t h e  more c r e d i b l e  and pe r suas ive  witnesses. 

The backgrounds of t h e  p a r t i c i p a n t  j u r o r s  fo l lows:  

Bg~dy-Ex'r~sf, 25, small  c i t y  (JUROR) 

-- S i n g l e ,  homeowner, some c o l l e g e  
-- P l a n t  manager 
-- Democrat, moderate -- Low middle-income; no s t o c k s  o r  bonds 
-- No p r i o r  j u r y  s e r v i c e  

NQxraB_Ba-5srbex, 51, N e w  York C i t y  (ALTERNATE) 

-- Married,  r e n t e r ,  h igh  school  g radua te  
-- Nursing A s s i s t a n t  (husband: f a c t o r y  worker) -- Democrat, Episcopal ian ,  no "ideology" 
-- Low income; no s tocks  o r  bonds 
-- Had served  on a j u r y ,  no v e r d i c t  

BiGbSrd-BSDysDisfs, 3 4 ,  N e w  York C i t y  (JUROR; FOREPERSON) 

-- S i n g l e ,  renter ,  c o l l e g e  g radua te  
-- Casua l ty  unde rwr i t e r  -- Democrat, moderate, Jewish 
-- Low middle-income, s t o c k  owner 
-- Had served  on a j u r y ,  d e l i b e r a t e d ,  found g u i l t y  
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bQT5&&-&22HD, 47,  N e w  York C i ty  (JUROR) 

-- Sing le ,  renter,  some high school  -- O f f i c e  a i d e  -- No p o l i t i c a l  p a r t y ,  moderate -- Low income -- Had served  on a j u r y ,  no v e r d i c t  

~b~xy~-&yIuQnd, 31, N e w  York C i t y  (ALTERNATE) 

-- Sing le ,  renter,  some c o l l e g e  -- Admin i s t r a t ive  Assoc ia t e  t o  t h e  NY P u b l i c  L ib ra ry  -- Democrat, somewhat l i b e r a l  -- Low middle-income -- Had served  on a ju ry ,  found g u i l t y  

S3&XiGi.&.&?&b, 43, small town (JUROR) 

-- Married,  homeowner, c o l l e g e  graduate  -- A r t  t e a c h e r ,  r e a l  es ta te  agent  (husband: insurance  unde rwr i t e r )  -- Independent,  somewhat l i b e r a l ,  "no r e l i g i o u s  preference"  -- High income, owns s t o c k s  -- No p r i o r  j u r y  s e r v i c e  

B ~ ~ Q ~ J - G Q . & ~ ,  50, small  suburb (JUROR) 

-- Harr ied ,  homeowner, c o l l e g e  graduate  -- Manager, I R S  (wife: d e n t a l  hygienes t )  -- Democrat, moderate, no r e l i g i o u s  p r e f e r e n c e  -- High middle-income, does n o t  own s t o c k s  o r  bonds 

HaxQLd-BQgQ, 66 ,  small  town (ALTERNATE) 

-- Married,  homeowner, high school  g radua te  -- Superv isor ,  NY T r a n s i t  Author i ty  Bus System (wife:  therapy  a i d e )  -- Republican, moderate, Ca tho l i c  -- Served on a j u r y  and found n o t  g u i l t y  i n  a case i n  which a " c h i l d  
ran o u t  i n t o  t h e  s t ree t"  

Diwid-bedsxmAjJ, 27 ,  New York C i t y  (JUROR) 

-- Sing le ,  renter, c o l l e g e  g radua te  
-- Biomedical r e sea rch  a s s i s t a n t  -- Democrat, somewhat l i b e r a l ,  r e l i g i o n  is "ph i losoph ica l "  -- Low middle-income -- No p r i o r  j u r y  s e r v i c e  
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