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LDRC JUROR ATTITUDES STUDY III*: 

Introduction 

This is the Libel Defense Resource Center's third J u r o r  
Attitudes Study. 

The first LDRC Jury Study dealt with a major newspaper defendant 
in a public figure's libel action. (See LDRC Bulletin No. 14 at 
1 - 3 3 . )  That case was lost at trial and the jury awarded damages 
approaching one million dollars, based on an arithmetical 
compromise, 4 5 %  of which was denominated as compensatory damages and 
55% of which was denominated as punitive damages. LDRC's Study of 
that case revealed that the jury considered the case to be one 
largely focused on the truth or falsity of the underlying 
allegations, even though the newspaper had ureviously retracted the 
erroneous portion of the subject article prior to any claim being 
made, acknowledqed and expressed regret over what it said was an 
innocent mistake, and did not seek to defend the truth of that 
portion of the publication at trial. According to LDRC's findinqs, 
the jury in its very brief deliberations on the liability issue 
never really seemed to focus on the pivotal issue of actual malice, 
although the judgP'e instructions on this issue were excellent. 

LDRC's second Jurv Study also dealt with a case lost bv the 
media, this one involving a major television defendant in a private 
figure's libel and false liqht privacy action. (See LDRC Bulletin 
No. 15 at 1-26.) In that case, LDRC found that at least half of the 
jurors ( a l l  of those interviewed) had begun their deliberations 
favoring the defendant. A lengthy and meticulous deliberation, 
focusinq on the judqe's instructions (the full text of which was 
given to the jury] and a special verdict form, led the jury 
unanimously to conclude that the law required a verdict f o r  the 
plaintiff. (LDRC's Study concluded that aspects of the charge 
mislead the jury and a subsequent appeal decided that the verdict 
was erroneous as a matter of law, reversed the judgment and 
dismissed the plaintiff's claims.) Having reach this conclusion as 
to liability, the jury in this bifurcated proceeding then in short 
order entered an award of $ 1 . 2 5  million, $250,000 in compensatory 
damages -- this despite the fact that the jury did not particularly 
syr.?athize with the plaintiff and did not feel he had been 
especially harmed financially over and above his legal costs - -  an? 
$1 million in punitive damages - -  despite the fact that the j u r v  was 

LDRC gratefully acknowledges the invaluable assistance of Thomas 
h .  Hartnett, second-year student at the New York 1Jniversity School 
of Law, in the preparation of LDRC Jury Attitudes Study 111. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



I 

not particularly angry with the media defendant (at least half of 
them having initially favored defendant on the liability issue). 

In this third Jury Study LDRC sought to select a case in which 
the media defendant had prevailed. The case ultimately chosen dealt 
with a newspaper defendant, this time in a nrivate fiaure's libel 
action governed by a "gross irresponsibility" fault standard. As 
indicated below, althouqh judgment was entered for the defendant 
based on a failure to establish the requisite degree of fault, even 
in this defense win the jury split its verdict, votinq in favor of 
the plaintiff on the issue of falsity. 

Met hod oloa y 

LDRC foll ed the same basic methodoloay in this Studv as i t  had 
in the p r e v i o T  two Jury Studies. 
instructions and\ requests to charge, along with alternative versions 
of a special ju ry , ,  verdict form, plus portions of the trial 
transcript (includinq the opening and closina statements of both 
plaintiff and defense counsel) were reviewed to achieve an 
independent understandina of the issues, arauments and uroofs in the 
case. In addition, LDRC interviewed one of defendant's "in-house" 
counsel, who had sat in on both trials in the case, and defense 
counsel retained for this trial. A list of the j u r o r s '  names and 
counties of residence was obtained from the information routinelv 
provided to the attorneys by the court clerk's office. Then, usina 
the limited information available, addresses and/or teleuhone 
numbers were located for all six jurors, and four of the six 
alternates. Letters were written to most of these iurors exulainina 
the nature of the LDRC Study, asking for their voluntary cooperation 
and promising confidentiality. 

Briefs, opinions, jury 

Three of the reaular jurors and two of the alternates aareed to 
meet with LDRC f o r  detailed interviews. These face-to-face 
interviews lasted between 1-1/2 and 2-1/2 hours. A 23-paae written 
script was loosely followed by the interviewer during these 
meetinqs. In addition, one other j u r o r  and. one alternate were 
interviewed by telephone following a somewhat abbreviated version Of 
the script. In s u m ,  a total of seven of the twelve jurors were 
interviewed in the Study -- four out of the six regular jurors and 
three of the six alternates. In addition, the hasic uositions of 
the regular j u r o r s  who had not been interviewed, as to the three 
questions on the special verdict form, were revealed to some 
substantial extent by the four regular j u r o r s  who were interviewed. 
Finally, LDRC became indirectly aware of some of the specific views 

, of the other three alternates. Of the five j u r o r s  not interviewed, 
one was suoken to by telephone but declined to he interviewed. 
Another scheduled an interview but did not appear, and LDRC was 
thereafter unable to contact her; another failed to resuond to a 
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series of letters: and two j u r o r s  were never contacted due to 
insufficient information as to their place of residence. Althouah 
not every juror and alternate was interviewed, the j u r o r s  who did 
participate in the Study provided sufficient information such that 
it is confidently believed LDRC's understandinq of the jury's basic 
attitudes and decision-making process in this case is essentially 
complete and accurate. 

Background of the Case 

The case arose out of a Pulitzer Prize-winninq series of 
newspaper articles, later republished in book form, which 
investigated drug smugglinq into the U.S. Plaintiff was a wealthv 
foreign businessman. Defendants were the newspaper which printed 
the articles, three of its reporters and its managing editor, and 
the publisher of the subsequent book based on the articles. 

1. The Articles 

The defendant newspaper had conducted a wide-ranginq, 
investigative study of druq trafficking, from production centers 
abroad to the druss' final destination in the 11.S. The result was a 
long and detailed series of articles on the narcotics trade. Brief 
portions of two of those articles linked ulaintiff to foreian drua 
trafficking, and depicted him as a profiteer who specialized in 
smuqglina over a particular route. Three hundred other alleaed d r u q  
traffickers were named in the article, but no one other than the 
plaintiff ever contacted the newspaper, o r  asserted a claim denvina 
the allegations. The newspaper based its alleaations aaainst 
plaintiff on information it had received from two drua smuaqlers and 
an "underground chemist." In addition, defendant contended its 
alleaations were reviewed and verified hy three knowledaeable oolice 
officials in plaintiff's locale, and by a CIA aqent stationed in the 
area. However, during the libel action the three uolice officials 
denied ever making the statements attributed to them by the 
reporters, and one of the three actuallv testified at trial on 
behalf of the plaintiff. Furthermore, the CIA aqent was unavailable 
t o  testify on behalf of the reporters. Amroximatelv a vear after 
the articles were published, the newspaper authorized a paperback 
book version of the series to he printed and distributed hv another 
publisher. The book essentially repeated the allegations made 
aaainst plaintiff in the newspaDer series. A s  noted, at the time of 
the paperback license no claim had been received from the plaintiff 
or from any other person mentioned in the articles. 

2 .  Plaintiff's Claim 

Ten months after the paperback republication, and over two vears 
after the original newspaper series ran, plaintiff commenced the 
instant libel action. He asserted three causes of action f o r  l i h ~ 1 ,  
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and included as defendants the newspaper, its manaqinq editor, the 
reporters who prepared the articles, and the publisher of the book 
based on the articles as defendants. Recovery was souqht for 
allegedly libelous statements in both the book and the newspaper 
series. Plaintiff argued the accusations asainst him were false, 
and that his reputation as a legitimate businessman in his homeland 
had been injured as a result of the defamatorv statements about hiF. 

3. Summary Judgment 

Plaintiff's first cause of action, based on the oriainal 
newspaper publication of the allegations, was initially dismissed 
because the applicable statute of limitations had expired. The 
other two causes of action, based on the republication of the 
allegations in book form, were treated as timely. Followinq 
discovery, all six named defendants moved for summary judqment, 
arguing that plaintiff had failed to produce evidence sufficient to 
defeat their qualified privilege as journalists under the "gross 
irresponsibility" standard applicable in the iurisdiction. The 
trial court ruled in favor of defendants and dismissed the 
complaint, holding that the quality of the reportino was sufficient 
to disprove a claim of gross irresponsibility. But an intermediate 
appellate court reversed, holdinq that an issue of fact existed as 
to whether or not the accusations were republished in "good faith." 
Finally, the state's highest appellate court, in a divided opinion, 
agreed with the trial court that dismissal was appropriate as to the 
reporters and the editor because they had not been involved in 
authorizing the republication, and the book publisher because that 
publisher had no knowledge of any alleqed fault on behalf of the 
newspaper or its reporters and had a right to rely on the apparent 
care with which the newspaper series had been put toqether. 
However, a bare majority denied summary judgment as to the 
newspaper, holding that its corporate liability for any alleqedlv 
irresponsible conduct by its employees during the investigation 
would carry forward to any republication of that material, and 
finding material issues of disputed fact based on affidavits from 
the police officials denying that they had been sources f o r  the 
charges against the plaintiff. 

4 .  The Trial 

Khen the case was oriqinal.1~ tried it resulted in a mistrial. 
The mistrial came about after several weeks of trial, when delays in 
the trial process led to a number of j u r o r s  beinq excused for 
personal reasons. This left too few jurors to continue with the 
case. A new judae sat on the second trial and new defense counsel 
were retained. In that second trial both parties maintained the 
same basic positions thev had held to in the first. The defense 
argued that the references to plaintiff in the book were true, and 
that in anv event the defendant and its reporters had solid sources 
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f o r  their information and had, in any event, not been arosslv 
irresponsible in printing those allegations. The plaintiff's 
position was essentially that the newspaper's storv was incorrect as 
to plaintiff and that despite its allegedly extensive investiaation 
the newspaper had failed to check obvious sources that would have 
established the falsity of its information as to plaintiff. More 
specifically, plaintiff's counsel souqht to demonstrate that 
defendants were lying about, o r  had fabricated, much of the 
information that allegedly formed the basis f o r  their Duhlication 
about plaintiff and that allegedly connected him to druq traffickinq 

When the trial began the defense had some serious evidentiary 
problems with both of those positions. On the question of the truth 
o r  falsity of the references to plaintiff, the defense did not have 
any witnesses directly linking plaintiff to drug dealinq. Those who 
had oriainally provided the reporters with the information reaarclinq 
plaintiff were unavailable to testify, and the foreign police 
officials who defendant claimed had verified its story denied ever 
making those remarks. On the question of whether or not the 
reporters had acted in a qrossly irresponsible manner, the trial 
judge made several important evidentiary rulings against the 
defense. The reporters had kept detailed contemporaneous notes of 
their investigative work, that were regularly transcribed into 
detailed memoranda, but the judqe refused to admit those notes on 
the reporting process into evidence. His decision was based on the 
concept that their admission would be hiahly prejudicial to 
plaintiff in that the jury might tend to consider them with reaard 
to the issue of truth rather than fault and that the written 
materials might also unduly "bolster" the reporters' testimony about 
their methods in preparinq the investiaative series. The iudae also 
refused to allow any mention to be made of the fact that the series 
of articles had won the Pulitzer Prize. 

During the trial the defense portrayed the journalists as 
hard-workinq, thorouqh professionals who had more than adeauately 
checked their story. Defense counsel also attacked the one foreiqn 
police official who testified on behalf of nlaintiff, and durina 
cross-examination attempted to expose inconsistencies in his 
testimony. Several federal d r u a  aqents testified that plaintiff was 
suspected of being a drug smuggler. A l s o ,  with two weeks remainina 
in the trial, the defense found and produced a surorise witness. 
That witness was a former smuagler and U.S. qovernment informant who 
testified that he had participated in a prior drua transaction with 
the plaintiff. This testimony was the only direct evidence produced 
bv the defense to show that plaintiff was, in fact, a Arua 
smuggler. Defense counsel's style seems to have been a consciouslv 
low-keyed one, preferrinq to build his case slowly throuqh careful 
cross-examination rather than throuqh impressing the jury with 
pyrotechnics. On a tactical level, defense counsel reports 
attempting to keep his objections to a minimum, since the presidina 
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judae had demonstrated some disnosition to rule aaainst an  qhiertiv.: 
party during the proceeding. While this low-keyed amroach was 
ultimately successful, it did leave some nf the iurors wonderino, = t  
least for a time, about the strength of counsel's case. 

Conversely, plaintiff's couns~l had a boisterous and 
argumentative style that impressed a number of the jurors, althouah 
to an extent it turned off some other j u r o r s .  IlltimateLv, 
plaintiff's counsel failed in his attempt to Persuade the jury that 
not only had the reporters printed alleaations reaardina olaintiff 
without having adequately verified them, but that they had actuallv 
attempted to cover UD their mistake hv lvinn in claimina t h a t  thoir 
information had been corroborated by local police officials. 
Testimony to that effect by one of those Dolice officers was the 
cornerstone of plaintiff's case. Plaintiff himself testified as to 
the legitimate nature of his business enterprises and his oersonal 
aversion to drugs of any kind. His dauqhter and son-in-law also 
testified to that effect, paintinq the olantiff as a uillar o f  the 
community who had been unjustly libelled. O n  the auestion of oross 
irresponsibility, plaintiff's counsel oortrayed the reoorters 3s a 
group enjoying a foreiqn vacation, who were not actina in a 
professional Tanner. Counsel araue? that the reDnrtors were 
arrogant and cavalier in making serious and unsubstantiated 
allegations. He Gcused on the fact that the reDorters had not 
confronted plaintiff wi.th their alleqations before printina the 
story as evidence of arnss irresoonsihilitv. 

Plaintiff's counsel also attempted to point out inaccurate 
details in defendant's story as indicative of the reuortprs' 
capacity for error and of the obvious steos thev could have taken, 
but did not take, to check their facts prior to nuhlication. For 
example, the reporters had written that plaintiff owned a oarticular 
niahtclub, hut Dlaintiff claimed that in fact his hrothpr owned the 
club. The reporters had also written that plaintiff owned "villas" 
in certain foreian cities, but plaintiff claime? thev w ~ r e  not. 
villas but "apartments." Finally, plaintiff testified concernina 
the damaae that the alleaedlv libelous statements h a d  done to him. 
He and his family testified in a general way as to damaaed reuutation 
and emotional distress. Plaintiff alleaed no soecial damaaes a n d  
the court did not allow testimony on plaintiff's claim of lost 
business profits to be admitted. Plaintiff a l s o  claimed that he was 
in constant fear of being detained when he travelled internationallv 
because of the smuqglinq alleaations, hut this claim was seriouslv 
hampered by the exclusion of evidence as to one such incident. 
Despite the lack of specific evidence of financial loss, nlaintiff's 
counsel nonetheless, during his closinq arqument, asked the j u r v  to 
award his client $5 million. 

At the conclusion of the trial the judae, in his instructinns to 
the jury, clearly stated that the burden of proof rested on the 
plaintiff on both the ouestion of whether the references tn nlaintiff 
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had been "substantially false," and of whether t h e  defendant had 
acted in a "grossly irresponsible" manner. His other instructions 
on the central substantive elements of the case, althouah not models 
of clarity, were largely correct in their statement of the law. The 
judqe also undertook to marshal1 the evidence presented for the iurv. 
He expressly instructed the jurors that they were not to consider 
the accuracy of details written about olaintiff when determinina 
whether what had -been printed was "substantially false." He 
instructed the jury that the details he mentioned, sPecificallv 
questions about the ownership of a nightclub and villas that had 
been explored at lenath by plaintiff's counsel durinq the trial, 
were only to be considered in the context of the defendant's alleae3 
'gross irresponsibility. On the issue of falsity, the iudae 
instructed the jury to consider only the testimony of the plaintiff, 
the defendant's surprise witness, and the foreiqn oolice official 
testifying on plaintiff's behalf. Finally, the judqe also instructed 
the jury that the reporters' elaborate overall investiqative 
procedure was not the issue in this case, and that the only relevant 
issue was whether the reporters had acted in a arossly irresponsible 
manner in publishing the particular passages concerning the 
plaintiff. A sDecial verdict form, with three interroaatories, was 
given to the jury to take into their deliberations. Question one 
dealt with the issue of truth or falsity; ouestion two with aross 
irresponsibility; and question three, to be addressed only if the 
answers to ouestions one and two favored the Dlaintiff, dealt with 
compensatory damages. The issue of punitive damaaes was bifurcated 
at this staae. 

The Jury's Verdict 

1. The Deliberation Process 

The jury was excused at approximately 3 p.m., after receivina 
the judge's instructions on the law with regard to libel. It 
deliberated until 6 p.m. on the first dav. Durinq that Deriod the 
jurors returned to the courtroom, at their request, to have certain 
testimony of the foreiqn police official appearina on behalf of the 
plaintiff re-read. That testimony involved his confirmation of the 
drua activities of a lonq list of Dersons named in *.he hook, hut his 
vociferous denial that he had included plaintiff among them. On the 
second day, the jury deliberated until shortly after noon before 
reactjing a verdict. During that second day the jurors had the 
judae's charqe re-read "as to the weiqht of the evidence." The 
total time of deliberation was approximately six hours. 

According to the special verdict form i t  completed, the iurv 
unanimously found that the references in the book to plaintiff 
concernina his involvement in illeqal druqs and drua traffickina 
- were "substantially false." However, it also found that the 
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defendant newspaper, acting through its reuorters, had - not acted in 
a "grossly irresponsible" manner. It thus decided that plaintiff 
had failed to prove his libel case and, accordina to the soecial 
verdict form, the jury did not consider if, and to what extent, 
plaintiff had been damaaed bv the alleaedlv lihellous statements. 
This seemingly straightforward split verdict belies the far more 
complex attitudes and beliefs which underlav the iurv's final 
decision. 

2 .  Truth/Falsity: Initial Vote 

As noted, the jury answered yes to ouestion one on the suecial 
verdict form: "Were the references to the plaintiff in the book, 
concerning his involvement in illegal d r u q s  and.druq traffickina, 
substantially false?" This decision would not in itself appear 
unusual except that at the time the final vote was taken on this 
question it now appears that as many as five of the six regular 
jurors - did think that plaintiff - was a druq smuaqler, and the sixth 
felt he was at least "involved" in drug smuqglina. A l l  three 
alternates polled also felt plaintiff was a d r u a  smuaaler.* Half of 
the jury was convinced of this fact after only a couple of days of 
the more than four-week trial, because it concluded ulaintiff and 
the foreign police-official testifying on his behalf were lyina. In 
concluding that plaintiff was in fact a drua smuqaler, several o f  
the j u r o r s  were strongly influenced by their perception that 
plaintiff had become wealthv in shipuina and transuort husinesses 
involving the exporting, among other items, of fish and automobile 
tires. These jurors speculated that this could have provided 
plaintiff the means of smuggling drugs. No evidence suaqestinq that 
this was the case was introduced at trial, vet several iurors 
apparently reached this conclusion independentlv. Two other j u r o r s  
were convinced hv the appearance of the defendant's sururise witness 
near the end of the trial, and the final juror decided that 
plaintiff must have been involved after listenina to the re-readina 
of the police official's testimony. The question then becomes, how 
could the jury have voted that the references to the ulaintiff were 

* As noted, in this Study four of the regular jurors were interviewed. 
References in this discussion of the deliberation urocess to the views 
of all six j u r o r s  is based on the consistent recollections of the four 
j1Jrot-s interviewed reqardinq the views of the remainina two j u r o r s .  One 
of those jurors was consistently reported to have been stroncrlv disposed 
against the plaintiff's position: the other was reuortad to have heen 
among the group of jurors who, while they suspected plaintiff, felt that 
the newsuaper had failed to prove these serious charaes -- see 
discussions of truth/falsity herein: see also Juror Profiles section, 
infra. It cannot be known for certain to what extent those two i u r o r s  
would now agree with these reports by the other j u r o r s .  
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substantially false? The answer is not a simple one, since it was a 
convergence of several distinct circumstances and strains of thouqht 
which, as best can be determined after the fact, led to the decision 
on question one. 

Clearly, the root of the problem lay in the judqe's instructions 
and interrogatories as reflected on the special verdict form given 
to the jury. In the Droposed interrogatories defense counsel 
submitted to the court, its question on truth/falsity read, "Has 
plaintiff proved by a preponderance of the evidence that the 
statement in the book that he was a drug smuggler was false?" 
However, in the final interrogatory submitted by the court to the 
jury that construction was altered in three important respects. 
First, the reference to the plaintiff's burden of proof was 
omitted. Second, the specific focus on "drug smuggllingl" was 
replaced with a far less definite formulation regardina "references ... in the book ... concerning ... illegal drugs and drug 
trafficking." And finally, "falsity" was chanqed to "substantial 
falsity". These seemingly innocuous changes worked in tandem with 
certain events during the course of the deliberations to chanoe the 
jury's vote on question one in this surprising manner. 

Once in the j m y  room, the jurors spent some time examininq the 
exhibits given them by the court. Immediately afterward, they took 
a vote on question one. Most of the j u r o r s  were surprised when the 
vote ended in a 3-3 tie. Three jurors focused on a statement in the 
judge's instructions asking the jurors to apply their "common sense" 
and, having concluded that plaintiff was a drug smuggler, they voted 
"no" on question one -- i.e., that the references to plaintiff were 
- not substantially false. The other three jurors voted "yes" on 
question one - -  that the references to plaintiff were substantiallv 
false - -  for two distinctly different reasons. 

Two of those three jurors voted "yes" on question one, rlesDite 
their suspicions regarding his involvement in drug smugqling, 
because they felt that defendant had not proven that plaintiff was a 
drug smuggler. They were thus apparently confused as to the burden 
of proof, and apparently none of the other jurors focused on this 
confusion as to burden in attempting to convince these j u r o r s  to 
shift their vote on question one. Indeed, it apDears the iurors 
never discussed the burden of proof, as such, during the 
deliberations. In fact, only one of the reqular jurors interviewed 
correctly recalled a l l  aspects of the judge's instructions on burden 
of proof. 

This misapplication of the burden of proof may have been 
partially a result of prior experience some of the jurors had had 
with criminal trials. The severity of alleqations of drua smuaalinq 
may have led these j u r o r s  to conclude that such allegations cannot 
be made without "concrete" proof of their truth. Durinq LDRC's 
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interviews, several jurors expressed their belief that "vou can't 
just go around calling someone a drug smuggler without evidence to 
back that up." Apparently, defendant's effort to demonstrate that 
it had sufficiently verified its allegations did not satisfy these 
jurors. 

It therefore becomes apparent that, had a reminder that the 
burden of proof rests on the plaintiff been retained in the 
interroaatory, a great deal of confusion miqht have been avoided. A 
correct instruction on the burden of proof was included in the 
judge's charge to the jury: however, that instruction was huried in 
the middle of a 39-page charge and most of the jurors were unable to 
remember exactly what the judae had stated on this point. The 
jurors did not have a copy of the judge's instructions in the jury 
room during their deliberations. 

The other juror who initially voted "yes" on auestion one was 
the only one of the regular jurors who realized the burden of proof 
rested on on the plaintiff on both auestions one and two in this 
case. Thus, her decision to vote "yes" on the question was the 
result of a very different analytical process than that tindertaken 
by the other two jurors initially voting "yes". This juror was 
confused by the wo.rds "substantially false" in the first auestion on 
the special verdict form. She interpreted these words as meaninq 
that details printed in the passaqe -- such as whether o r  not 
plaintiff owned a particular nightclub, owned a villa, or smuqaled 
on the particular route mentioned in the book - -  were relevant in 
deciding whether the plaintiff had been libelled. A definition of 
what constitutes "substantial falsitv," and an admonition that the 
truth o r  falsity of details in the passage referring to the 
plaintiff were irrelevant in decidinq question one, was contained in 
the court's charge. However, once again information was lost on a 
juror amidst the mass of information presented by the iudqe. This 
same juror believed that plaintiff had met his burden of proof with 
reqard to the falsity of the aforementioned details. Therefore, 
when defendant did not come forward with evidence to refute that put 
forward by the plaintiff on the inaccuracy of details in the 
allegations, she ultimately concluded that the law compelled her to 
vote that the references to plaintiff were substantiallv false. 

3 .  Truth/Falsity: Vote Swinq 

The jury in this case spent the vast majority o f  its 
deliberation time attempting to answer question one. After the 
initial vote, the jurors beqan exulainina their positions to one 
another in an attempt to reach a consensus on the question. Those 
j u r o r s  who had initially voted "no" on auestion one -- i.e., that 
the publication was not substantially false - -  knowing that their 
fellow jurors also belleved that the plaintiff was in fact a drua 
smuggler, questioned the consistency of the position that the 

- 

- 1 0 -  

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



references were substantially false. Basically, those jurors 
retorted that defendant had failed to prove that the references were 
true, and that one could not accuse someone of such a serious crime 
without proof. Two or three more votes on the question were taken 
and, despite some waverinq by two of the jurors who had voted "yes" 
on question one, the jury apparently remained deadlocked at 3-3. At 
this point the discussion took on a rancorous tone, as both sides 
became frustrated at the impasse in the deliberations. Shouting and 
heated arauments began to take place amonq some of the i u r o r s .  As 
the j u r o r s  went home at 6 p.m. on the first day of the 
deliberations, no progress had been made in resolvinq the deadlock 
on question one. 

On the second day of the deliberations, the jury beqan to search 
for new approaches so as to break its deadlock. It asked f o r ,  and 
received, a re-reading of the charqe as to the weight of the 
evidence. Following this re-reading the perspectives of the jurors 
changed to such an extent that, within a short period of time, they 
reached a unanimous decision that the references to ulaintiff were 
substantially false and, therefore, that question one should be 
answered in the affirmative. It is difficult to say precisely why 
this occurred. There is seemingly nothinq in that portion of the 
court's charge whi5h was re-read which should necessarily have 
broken the jurors' impasse on this ouestion. No mention was made in 
the re-reading of the burden of proof, the definition of substantial 
falsitv or the irrelevance of the truth or falsity of certain 
details reported in the book. One j u r o r  focused on the judae's 
re-reading of.the instruction that the jurors should determine which 
side had presented the "preponderance" of the evidence, and favor 
that party. Since she believed the plaintiff had presented more 
relevant evidence than the defendant, particularly with regard to 
the "details," she voted in his favor on auestion one. It is  not 
clear whether or not this passaqe in the re-read instructions mav 
have similarlv influenced other jurors as well. 

Two accounts of how the jury achieved unanimity on question one 
have emerged, neither of which provides a fully satisfvinq 
explanation for the unanimous answer to question one and the process 
by which it was achieved. In the first account, which most of the 
j i l r o r s  adhere to, the key is that after the re-reading the jurors 
focused on what was actually written in the passage at issue, rather 
than their personal beliefs regarding the underlying question of 
plaintiff's drug dealing. Consequently, the three j u r o r s  who had 
originally voted "no" on question one decided that insufficient 
evidence had been presented by the defendant-to.prove the specific 
allegations in the passage -- presumably focusing significantly on 
the "details" rather than the basic charqe of druq traffickina. In 
so doing these jurors also implicitly accepted the misapplication of 
the burden of proof propounded by two of the three jurors who had 
originally voted "yes" on question one. It is clear that when the 
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deliherations began, five of the six jurors were convinced Dlaintiff 
was a drug smuggler, and the sixth ultimately accepted the fact that 
plaintiff was "involved" after the foreign Dolice official's 
testimony was re-read. It therefore seems safe to say that the vote 
swing which occurred was not a result of any j u r o r  changinq his o r  
her mind on that factual issue, but merely of the manner in which 
the legal question was ultimately approached. As one juror who 
changed his vote stated, "When the judge re-read the law, it seemed 
we couldn't come out and say he was leqally quilty, accordinq to the 
law, even though in our hearts we knew he was guilty." 

The other account by one juror of the manner in which a decision 
was reached on question one described the vote swing as the product 
of a pure compromise. This juror, who was the last to accept 
plaintiff's involvement in drug smugglinq, suggested to the forelady 
that they decide that what was printed in the book wasn't true, but 
that the reporters weren't grossly irresponsible. "We made a deal," 
she said. The other jurors denied that an outriqht compromise had 
been made on the verdict, but this juror's suggestion did provide a 
method f o r  those jurors favoring the defense to break the impasse on 
the first question without hurting the defendan.t financially. It 
may well be that three jurors chanqed their votes shortlv after the 
re-reading of the judge's instructions on the weight of the evidence 
because they genufiely concluded that they were approaching the 
analysis of question one in the wrong manner. On the other hand, it 
may also be the case that the re-reading provided a convenient 
excuse for the implementation of an implicit compromise that hurt 
neithec side while enabling the jury to qo home. This conflict in 
the jurors' accounts must remain unanswered, althouqh there may be 
some element of truth to both explanations. 

4 .  Gross  Irresponsibility 

Once the jurors had completed their deliberations on the 
truth/falsity question, they reached a decision on whether o r  not 
the defendant had acted in a qrossly irresponsible manner almost 
immediately. They determined that it had not acted with q r o s s  
irresponsibility. In a sense, plaintiff's counsel never reallv 
attempted to make a case on the issue of q r o s s  irresponsibility. He 
chose instead to build plaintiff's case on a theorv of deliberate 
lies and falsification. This strategy was perhaps unavoidable since 
from the outset of the case the defense claimed to have had numerous 
sources for their accusations against the plaintiff, includins hiah 
government officials. If this defense claim were accepted, proof  of 
aross irresponsibility would presumably be impossible. Plaintiff 
on the other hand, had successfuly resisted summary judqment because 
these goverment officials, for whatever reasons, subsequently denied 
that they had given plaintiff's name to the reDorters and in some 
cases that they had even met with the reporters. It was therefore 
perhaps inevitable that the trial would center around the resolution 
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of this stark conflict in the. testimony rather than around a more 
abstruse consideration of quantum of journalistic fault under the 
rubric "gross irresponsibility." There was no expert testimony 
presented on behalf of either side on this issue and plaintiff's 
case regarding Eault centered on the contention that defendant's 
reporters had been careless in their investigation and had then 
souqht to cover up their errors by lying about their sources. When 
plaintiff lost the fundamental battle of credibility as to these 
basic contentions there was perhaps little question but that a jury 
thus predisposed would not find the defendant "grossly 
irresponsible." 

- 

In fact, there was little discussion in the jury room of the 
fault issue (question two), and no one during the deliberations ever 
attempted carefully to evaluate the concept of fault based on a 
standard of gross irresponsibility. Given plaintiff's trial 
stratesy, this is entirely understandable. Indeed, when the 
deliberations began, only one juror thought that the defendant had 
been qrosslv irresponsible. She felt the newspaper had been a r o s s l v  
irresponsible "in what it was saying and the picture it tried to 
give" of the plaintiff, because she helieved defendant reported 
incorrect information and didn't check it and because its reporters 
lied to cover up tbeir mistakes. However, because she was the juror 
who believed a compromise verdict had been struck, she voted with 
the majoritv on question two without demandinq any sionificant 
substantive discussion regarding the resolution of that question. 

Durinq LDRC's interviews the other iurors were firm in their 
view that the reporters had - not acted in a grossly irresponsible 
manner, although most felt the reporters had to a areater or lesser 
extent been sloppy regarding details in the case. Nonetheless, most 
of the jurors felt that the reporters had done a hasicallv 
responsible job under dangerous circumstances. And regardless of 
whether they felt that what was printed was actually or, as one 
juror put it, "legally" true, almost all of the jurors did believe 
that the defendant's reporters had received information about the 
plaintiff's involvement in drug trafficking and that the information 
received had been verified by foreign police officials. A s  to the 
jurors' reactions to specific reporters, one reporter who was 
subjected to a particularly intense cross-examination bv ulaintiff's 
counsel, nonetheless impressed the jurors LDRC interviewed as 
basically believeable. Another, however, a the weak imDression on 
the jury. One juror referred to him as pompous and condescendins: 
another thought he was too defensive on the stand; while a third aot 
the impression that his testimony was too "rehearsed" and, 
therefore, not entirely credible. The one juror LDRC interviewed 
who was impressed with this reporter, nonetheless concluded that he 
knew how to "play tricks with words." In sum, despite the fact that 
the jurors were not entirely disposed agains.t all of the reporters 
and did not find credible the most extreme of piaintiff's charqes 
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about lying and falsification, i t  is fair to say that the r e ~ ~ r t e r s  
as a group certainly did not convince the jury that their 
investigative reportinq, however extensive o r  elaborate, was hevond 
question in terms either of methods o r  results. 

Plaintiff arqued that the reporters could have an? should have 
gone abroad again, once this suit was initiated, to collect more 
evidence supporting their charaes. This araument met with mixed 
success. Four jurors thought the reporters should have gone back, 
although only one of the four thought a failure to do so S U D D O ~ ~ ~ C ~  a 
finding of gross  irresponsibility on the defendant's part. Likewise, 
the jurors were almost evenlv split on whether the reDorterr; shoul3 
have confronted the plaintiff with their allegations. Some felt it 
would be too danqerous. Several jurors compared confronti.na the 
plaintiff to personally accusing a Mafia figure.of committinq 
crimes, and rhetorically asked, "Would vou d o  that?" The vote on 
gross irresponsibility, as opposed to the raised-hand votes on 
truth/falsity, was taken by verbal acclamation. 

5. Damages 

Because on auestion two of the special verdict form the iurv 
found that the defendant had not been grossly irresponsible, it was 
not required to consider the question of damaqes. However, if it 
had, it seems clear that the plaintiff would not have fared well on 
that issue. All but one of the jurors interviewed helievd that the 
plaintiff had not been damaged by the book, and consequently thev 
were not prepared to award hirn anv damaoes. The jurors didn't 
believe that anyone in Turkey had read the book, and they were 
unwillinq to acceDt ulaintiff's araument that he was nervous when 
travelling internationally because of its publication. Plaintiff's 
inability to introduce any evidence of alleaed financial 1.0.5s due to 
the book thus virtually denied him the possiblility of recoverina 
sianificant compensatorv damaqes. The only mention o f  damaaes in 
the jury room occurred when one of the jurors suggested that thev 
award Dlaintiff one dollar and send him home. The iudae had 
instructed the jurors that they could award the plaintiff nominal 
damages, but this suaqestion was aoparentlv treated as a rehuke a n d  
not as any acceptance of plaintiff's claims of injury o r  damaae. 
Another factor which appears stronalv to have influenced tho iurv's 
attitude towards plaintiff's request for damages was the j u r o r s '  
perceDtion that plaintiff was a wealthv man. Althouah su~cific 
e'Jidence as to the extent of plaintiff's wealth was not admitted, 
the jurors were aware that plaintiff had a rather luxurious 
lifestyle and they assumed that he must have incurred siqnificant 
legal expenses in pursuinq his case. Thev therefore considered anv 
damaqe which the book might have cause as miniscule by comparison. 

The one juror who told LDRC that she had felt the alaintiff 
deserved damages was also the juror who felt the reporters had been 
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grossly irresponsible and who appeared most disnosed to helieve 
plaintiff's claim of lack of involvement in drug smuqqlina. She 
based her belief that the plaintiff should receive damaaes on what 
she felt was the traumatic effect the allegations in the book had on 
plaintiff's family. This one j u r o r  did not indicate what amount she 
felt was appropriate to be awarded and it may be that she had never 
arrived at any specific figure in her own mind. Tt does not. aDpear 
that she had mentioned her view of the damages issue to the other 
j u r o r s  durina the deliberations. 

As noted, the judge bifurcated the issue of Dunitive damaaes in 
this case, so that the jury did not initially receive evidence on 
defendant's net worth and it did not receive leaal instructions o r  a 
special interrogatory on the punitive damaqes issue. Because it 
decided the reporters had not acted in a arosslv irresoonsible 
manner, the jury never received either. By all appearances, 
however, they had no inclination to award punitive rlamaaes in this 
case. 

J u r o r  Profiles 

The regular jujors in this case were auite similar from a 
demographic standpoint. Five of the six jurors were women, five of 
the six jurors were members of minoritv arouDs and at least f o u r  
j u r o r s  came from urban, lower middle-class o r  working-class 
households. Only one of the f o u r  j u r o r s  interviewed was a colleae 
graduate and it appears that at least one if not both of those not 
interviewed also did not have colleae degrees. Politicallv, a 
majority of the j u r o r s  interviewed described themselves as either 
Democrats o r  Liberals. 

In terms of attitudes toward the media, three of the f o u r  
regular j u r o r s  interviewed felt the media does a good job overall 
and believe most of what thev read in the print media O K  watch on 
television. However, one of these jurors did say that subseauent to 
this trial she had been misquoted in a newsaaDer article hut, aside 
from that incident, none of these three jurors seems to have had anv 
personal Pxuerience with the media and thev rlisDlaved no sianificant 
pro- o r  anti-media bias. The fourth juror LDRC interviewed had at 
least one previous exDerience wherein a former business associate 
had been, he felt, badly misquoted and he cited this experience as 
evidence of the manner in which, he felt, the mpdia distorts the 
truth. All of the alternates interviewed expressed certain neqative 
feelinqs toward the media. One had had a Dersonal exnerience 
suggesting media inaccuracy and was generally "skeptical" about what 
armears in the media: one had detected some inaccuracy and "bias" in 

the third alternate interviewed wds 
plaintiff's contention in this case 
d lie on the witness stand and 
cat ion. 

the media from time to time and 
prepared stronqly to accept the 

professional reporters wou 
cate information in a pub1 

that 
fabr 
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I 
! Three of the four j u r o r s  interviewed exuresserl their concern 

over the extent of drug abuse in the United States. The fourth 
j u r o r  interviewed, while not expressinq a stronq personal viewuoint 
on the drug issue, did express her impression that most of the 
jurors had a keen interest in the subject. This interest ultimatelv 
manifested itself in two ways. First, it  led to an apparent 
reluctance on the part of several of the jurors to qrant a rlainaa? 
award to a person they suspected of drug dealina. Second, i t  
appeared to lead manv of the j u r o r s  to adopt a "street-wise" 
attitude in analyzing the testimony of witnesses and the contentions 
o f  the parties. This attitude was clearlv detrimental to the 
plaintiff in that these jurors appeared quite willing to believe 
that someone who they perceived as having accumulated suhstantial 
wealth through business enterprises consistent with drug dealins 
might well be a drug dealer, despite his adamant denials and deSDite 
the fact that he may never have been formally charged o r  convicted 
of such activities. 

1. Regular Jurors 

! 

Juror A 

Juror A is a woman in her mid-thirties. She is uresently 
employed as a social worker's aide, and is taking college courses in 
order to complete a bachelor's degree in social work. J u r o r  A w a s  
named the forelady of the jury because of her first position in the 
jurv Sox. She had a stronq interest in the case; she feels stronalv 
about the drug problem, and thinks that it was important that the 
defendant cover this story. She even asked the defense attorney for 
a copy of the book in question after the trial. A enthusiastically 
agreed to speak with LDRC, and commented at lenqth on her 
impressions of the trial. 

Juror A decided to "vote for the defendant'' after hearinq what 
she felt were clearly contradictory statements by plaintiff's 
witnesses. A thought that both the plaintiff's dauohter and the 
foreign police official testifying on plaintiff's behalf 
contradicted themselves on the stand. She thouqht those witnesses 
and the plaintiff himself lied thoughout their testimony. At one 
point durina the trial, A said to her fellow jurors, "I'm not 
listening to any more of these lies." On the other hand, A felt the 
reporters were believable witnesses who had not acted in an 
irresponsible manner. She also believed the testimony of 
defendant's surprise witness that he had participated in a ?ruq deal 
with the plaintiff and felt his testimony was the key evidence that 
plaintiff was a druq smuqqler, althouqh she suspected the witness 
had not been fully forthcoming in his testimony concerning his own 
previous involvement in druq traffickinq. A also believed the U.S. 
drug agents who testified on behalf of the defendant. 
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Plaintiff's attornev areatly impressed juror P . .  She describe? 
him as a good lawyer whb worked hard and made a good case, but who 
at times was too agqressive. A mentioned that the defense attornev 
didn't speak a lot, o r  get excited, and the jury bepan to wish he 
would. His silence bothered the jury at the time, but she concluded 
that he must have "an ace in the hole," and when the defense 
produced their surprise witness, she felt her susoicion had heen 
confirmed. She described the judge as stern and without pity for 
anyone, but she thought he was fair and in fact liked him. 

A s  forelady and a vocal advocate for the defendant, A duoears to 
have been a dominant fiqure in the deliberations. She was one of 
the three jurors who originally voted that the references to 
plaintiff were not "substantially false," and she viaorously 
attempted to persuade other jurors to accept her position on that 
question. I n  doing so she focused on the iudqe's instruction that 
the jurors should use their "common sense" in reaching a verdict. 
While the other jurors recalled the oriqinal vote tally on question 
one as being 3-3, A rather optimistically characterized i t  as beino 
4 - 2 ,  with her recollection heinq that four jurors initially voted 
that the references were not substantially false. 

question one which frightened juror D into sugg'esting a compromise 
verdict, and it may have been A's ultimate decision to chanae her 
vote on that question which broke the impasse among the jurors. A's 
justification for chanainq her vote on ouestion one is somewhat 
unclear. She said she changed her mind when she beaan to "focus on 
the passaqe" in relation to the requirement of "substantial 
falsity." However, she believed the reporters' accounts of the 
details in the case and thouqht they were nevertheless irrelevant in 
answering question one, recognized that the plaintiff bore the 
burden of proof and still believed he was a druq smuqaler. She also 
denied that she had changed her vote simply to reach a comuromise 
verdict. If this is in fact the case, her chanqe seems to have 
flowed from a misapprehension of the meaning of "substantial 
falsity" -- twisting its meaninq completely around -- rather than 
any change of heart regarding the plaintiff's alleged drug 
snuaaling. In fact, juror A was one of the most vociferous in 
complaining about the framing of question one. Her conclusion was 
that if the jury's role was to decide whether or not plaintiff was a 
d r u g  smuggler, the question should directly have been asked. 

It was A'S attempts to convince the other jurors to vote "no" on 

A did not think the reporters were qrossly irresoonsible, and 
did not think that the plaintiff should have been awarded any 
damaaes. A has had no personal experience with the media. Althouah 
she doesn't believe everything she reads in newspapers, she does 
believe investigative stories. She reads newspaDers occasionallv, 
and usually watches television news on NBC, ABC or CNN. 
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Juror B 

Juror B is a woman in her 30's who has attended four vears of 
college and works as a clerk for a regional transporation aaencv. B 
lives in a working-class neighborhood and considers herself a 
liberal. She was one the three jurors who initially voted that the 
references to Plaintiff were "substantially false." Desoite this 
vote, B says she believed that the plaintiff was a druq smuaqler 
from early on in the trial, when she heard the testimonv of the 
plaintiff and the foreign official who testified on his behalf. B 
asked that the officials' testimony be re-read durina the 
deliberations, and concluded from that re-reading that he was lvino 
in insisting that plaintiff should he excluded from the lona list o f  
drug traffickers he had confirmed to the reporters. She believed 
the testimony of the defendant's surprise witness, althouah she 
stated it didn't have any effect on her because at that time she was 
already convinced of the plaintiff's "quilt." Similarlv, 9 helieved 
the federal drug agents when they testified that the plaintiff was a 
susDected druq dealer, reasoninq that they had no reason to sinale 
out the plaintiff and lie on the stand. 

B correctly understood that the burden of nroof rested on 
plaintiff in this case. However, in the jury room she insisted that 
the references toplaintiff were substantially false. This was a 
result of her belief that what the jury was asked to decide was "not 
what we heard on the stand, hut what we read in the book." In other 
words, B apparently believed that question one's focus on the 
"references" to plaintiff in the hook meant that the iurv was to 
decide, not the underlying question of whether plaintiff was or was 
not a drug smuqgler, but rather to decide the accuracv of specific 
details referring to the plaintiff in the book. Since in her view 
the defendant had not uroffered sufficient evidence to refute that 
of the plaintiff on issues such as villa and nightclub ownershio, or 
the specific route used in smuaglina, R concluded that she was 
legally bound to vote that the references to plaintiff were 
" subs tan t i a 1 1 y fa 1 se . " 

B helieved the reporters had acted resDonsihlv. While she felt 
they could have returned to the site of their research for further 
investiqation, she believed that they had oriainallv had their 
information verified by the foreign police officials. She 
consequently agreed that no damaaes should have been awarded. B 
felt that plaintiff's attorney had a tendency to put words in his 
witnesses' mouths, and that defendant's attorney -- while rather 
unassertive at the outset - -  got progressivley stronqer as the case 
went alona. She thought the judqe was fair, and didn't favor either 
party, but also felt that his instructions were confusina. B is an 
avid reader, reqularly readina all the local newsnapers, and 
newsmagazines such as Time and Newsweek. She doesn't believe 
everything she reads, however. B watches TV news occasionallv, and 
frequently informational programs such as 2 0 / 2 0 .  
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Juror C 

Juror C is a woman in her late 30's. C was contacted by 
telephone and invited to participate in this Study, but she declined 
to do s o ,  stating that she was through with the case and did not 
want to be involved. According to the j u r o r s  interviewed, juror C 
ir.itiallv voted "yes" to question one - -  i.e., that the references 
to the plaintiff were substantially false. However, C appears to 
have vacillated durinq the deliberations, and indeed j u r o r  A 
recalled that C had originally voted "no" on the question of 
substantial falsity. Jurors interviewed reported that C did think 
that the plaintiff was a drug smuggler, but that she believed that 
the burden was on the defendant to Drove him as such. C thouqht 
that the reporters had not acted in a grossly irresponsible manner 
and voted that way on question two. C apparentlv made no mention of 
damages during the deliberations. 

J u r o r  D 

Juror D is a woman in her mid-30's who attended two vears of 
junior college and who now works as a word processor. This was the 
third time that D h a d  served on a jury, the other two cases beina 
criminal in nature. She was extremely pro-plaintiff in outlook, 
admitting that she hoped throuqhout that the plaintiff would win 
this case. D voted that the references to plaintiff were 
substantially false because she felt that it was the defendant's 
burden to prove that plaintiff was a drug smuqgler and the truth of 
the other details it printed, and in her opinion defendant had not 
done s o .  In fact, D was the last of the jurors to acknowledqe that 
plaintiff was "involved" in druq smusslins, doinq so onlv durino the 
deliberations after the foreign police officials' testimony was 
re-read. 

D believed most of the plaintiff's denials of involvement in 
drug trafficking, although she felt that the police officer 
testifying on plaintiff's hehalf was lyins throuqhout. D aave 
little credence to defendant's surprise witness, coming into the 
trial at such a late date. D also did not think hiqhly of the V.S. 
drug agents, stating that "I don't have much love for police." 

In the jury room D was convinced that the references to 
plaintiff were substantially false, and that the reporters had been 
grossly irresponsible i n  paintinq a false picture of the plaintiff. 
She disbelieved most of the reporters' testimony. However, when she 
concluded that the other two jurors votinq with her on question one, 
j u r o r s  B and C, might weaken and change their votes she suggested to 
juror A that a compromise verdict he reached. She would vote "no" 
on gross irresponsibility if the jury voted "yes" on substantial 
falsity. D was willing to vote this way because she eventuallv came 
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to believe that the plaintiff was under susoicion f o r  druq 
smuggling, and that the reporters had received his name from Turkish 
police officials. This led her to conclude that plaintiff Drobahlv 
had been "involved" in drug smuggling in one way or another. 

As noted, D was candid in admittina her belief that a compromise 
verdict had been agreed upon by the jurors. She was disturbed by 
sore of the other jurors' impatience to conclude the deliberations, 
and the tension and verbal sniping that attitude engendered in the 
jury room. D was the only j u r o r  who believed that the Dlaintiff 
should have received damages because of the effect she believed the 
book had on his family. D felt plaintiff's attorney did a verv aood 
job on the case, except that he should have had the plaintiff admit 
that he did spend time in a nightclub described in the book, since 
she believed h i s  denials were unbelievable. D also thouqht 
defendant's attorney had done everything he could do, and had been 
especially resourceful in bringing in a surprise witness. She 
thought the judge was fair and impartial, althouah she recalled his 
repeated reprimands of plaintiff's attorney for his outbursts. 

D reads a local tabloid newsoaper dailv, and watches TV news 
occasionally. She watches Nightline reqularly, and reads - Time and 
Newsweek often. She believes that newspapers do take sides on 
questions, and while she would hope to believe that most of what she 
reads in the paper is true, she sus~ects that sometimes it is not. 
Her feelinas against druqs did not appear to be as strona as those 
of most of the other jurors. 

Juror E 

Juror E is a 43-vear-old man who has a bachelor's dearee in 
education and works a s  a disability analyst for a government 
aaencv. In that position he reviews claims and frequentlv comes in 
contact with attorneys. E describes himself as a Democrat and had 
never served on a jury before beina selected in this case. F: has a 
brother who is a rehabilitated drug addict, a fact which he 
indicated did not come out in the voir dire; however, E claims this 
fact did not affect his consideration of this case. E was one of 
the three jurors who initially voted that the references to 
plaintiff were - not substantially false. 

E concluded that plaintiff was a drua smuaaler near the en? of 
the trial. He suspected that the plaintiff was lying on the stand, 
but thouaht that he generally presented his base well. Similarlv, 
he believed the foreign police official who testified on plaintiff's 
behalf was also lying. Yet what ultimately convinced E that 
plaintiff was a drug smuggler was defendant's surprise witness who 
connected plaintiff to another alleged drua transaction. This, he 
felt, was the key testimony in the case. Althouqh E realized that 
details orinted in the passage were irrelevant in answerina auestion 
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one, E ultimately switched his vote on that question because, in his 
words, he felt he was "pinned down by the court's language." 
Focusing on the passage as printed, and failins to aoply the correct 
burden of proof, E decided that the defendant had not presented 
sufficient concrete proof of the truth of the alleqations contained 
in that passage. 

Khile F: was strongly aqainst plaintiff on the issue of truth of 
the underlying allegations, he also felt that the reporters had been 
rather sloppy in their information-gathering, and should have aone 
back to obtain more evidence. However, he did believe that their 
information had been verified by police officials in the plaintiff's 
locale. He characterized the reporters a s  "a little" irresponsible 
and consequently he voted "no" on question two. E did not want to 
award plaintiff any damages, since he didn't believe anyone in 
plaintiff's homeland had read the book. 

E called plaintiff's counsel a "real actor -- a good action 
lawyer." He had concluded that the defense attorney was confused 
and perhaps even unprepared at the outset of the trial, and E was 
afraid he would be "eaten alive" by plaintiff's counsel. Flowever, 
by the end of the trial he had substantially chanqed his mind, 
commenting that ths defense attorney had qotten stronqer as the 
trial progressed and giving him an "A-plus'' on his summation. E 
noted the annoyance the judge often displayed with olaintiff's 
attorney, but he felt the judge was impartial and E liked him. 

E had previous experience with the media that was quite 
negative. He stated that while working at a previous job a local 
newspaper badly misquoted someone on a subject he was familiar 
with. "I have the feeling that (the media) can get thinqs wrona," 
E said. E feels that sometimes writers mav twist a story f o r  an 
editor, to get a juicy story. They twist words out of context. 
Despite his very stronq feelinqs about druqs, E doubted how 
important it was for the newspapers to undertake a story such as 
this since people at the street level alreadv fully know what is 
going on regarding drug trafficking. In fact, E stated his belief 
that the police and FBI already know who the druq smuqqlers are, and 
that i t  is difficult for "outsiders" such as the defendant's 
reporters to really "get inside" this type of storv. E used to read 
the paper regularly but he "swore off reading long aqo." He does 
read the business and stock sections of the newsaaner and watches 
coTe T'J news. 

Juror F 

J u r o r  F i s  a woman in her 3 0 ' s  who works for a local hosaital. 
She originally agreed to meet with LDRC f o r  an interview, but failed 
to appear. LDRC subsequently tried to contact her, but without 
success. According to the other jurors, F was quite adamant in her 
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belief that plaintiff was a drug smuggler from the very outset of 
the trial. Her disbelief of the plaintiff's basic testimony led her 
to that conclusion. During the deliberations F apoarentlv stood 
firm in this adamant belief and is reported to have largely declined 
otherwise to join in the deliberations. Juror F oriqinally voted 
"no" to question one -- i.e., that the references to the plaintiff 
were not substantially false. It is reported that F ultimatelv 
changed her vote on that question immediately after the forelady, 
J u r o r  A, changed her vote. F did not think the reporters had acted 
in a grossly irresponsible manner, and voted "no" on question two. 
F was the juror who, on the first day of the deliberations, 
suggested that the jurors "give the man one dollar," but this 
surjqestion appears to have been treated as a facetious one both hy 
the other jurors and by F herself. It certainly appears that F did 
not want to award plaintiff any damaqes. 

2 .  Alternate Jurors 

Juror G 

Juror G is a 36-year old man who works as a social worker at a 
psychiatric center. G has a B.S. in Psychology and a masters degree 
in Social Work. O f  all the jurors and alternates LDRC contacted, G 
had the most accurate understandinq of the judge's instructions on 
the applicable law and the most comolete recall of the evidence in 
the case. 

From an early point in the trial, G found himself disbelievina 
the plaintiff's statements on the stand, however he worked hard to 
follow the judqe's instructions to keep an open mind as the evidence 
was presented and only became convinced that plaintiff was a druo 
srnuaqler after hearing the testimonv of defendant's surorise 
witness. He thought the surprise witness was credible and was, in 
fact, the key witness on truth. G initiallv helieved the testimonv 
of the foreign police official who appeared on plaintiff's behalf, 
but defense counsel's cross-examination sugaested to him that the 
official wasn't telling the truth. When the judqe instructed the 
jurors that the accuracy of any details the defendant nrinted was 
irrelevant in deci$ing question one, G was surprised but he 
understood that instruction and was not confused bv the charae as to 
"substantial falsity." G also had a clear recollection of where the 
burden of proof lay on both auestions one and two. These 
instructions convinced G that a verdict for the defense was legally 
required. 

Therefore G said he was shocked when after the trial he learned 
of the jury's decision on the first question, and felt that for that 
decision to have been reached the charoe must have been amended 
after the alternates had been excused. G would have voted that the 
references to plaintiff were not substantia1,ly false. Ye reasoned, 
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"This was a suit for damaqes; and the issue - -  the onlv thino t h a t  
could be damaging to (plaintiff) -- was whether o r  not he was a d r u a  
smuggler. S o  the 'substantive' issue is whether o r  not he was 
involved in drug trafficking." 

G did not concern himself areatly with the reoorters' 
performance, since he would never have reached the second ouestion 
on the special verdict form. He thouaht not interviewina the 
plaintiff was sloppy on their part, but after the testimonv of the 
surprise witness that fact did not matter as much to him, since he 
felt the reporters had "gotten the goods" on the plaintiff. He did 
not think the reporters had heen arosslv irresnonsibls, and Air! no t  
think the plaintiff deserved to be awarded any damaqes. 

Although G thouqht plaintiff's attorney was too flambovant and 
repetitious and made outragous requests to the witnesses, G still 
felt that he did a basically "qood job." However, at one ~ o i n t  
during cross-examination of the surprise wit'ness G even beaan to 
feel that plaintiff's counsel was acting like a "Mafia mouthpiece." 
G also thought the defendant's attorney did good work, and that he 
won the case bv producinq his surorise witness. We thouaht the 
judge was fair, kept a tight rein on plaintiff attornev's 
objections, and w&s running a tiqht court overall. 

G had no strong personal feelings or experiences reqardins 
druas. Because of the heavv workload in his ioh he rarelv oets a 
chance to read daily newspapers, hut he does watch TV news and reads 
a Sundav newsnaper. G recalled one instance in which a newsnauer 
article about a psychiatric center at which he had worked uresented 
what he considered a distorted view, and the article anoered him. 
He is uncertain whether reporters lie when working on a story. "I 
think oeoole frequently operate out of self-interest, so J'm 
generally skeptical of everyone," G said. 

Juror H 

Juror V is a woman in her late 2 0 ' s  who works in the orintina 
department of a large communications companv. H's initial reaction 
to the case was that the defendant was "quiltv," althouah she 
considered the plaintiff "one of the biggest drug srnugalers you'll 
ever see," and didn't think he proved anythina. However, H's 
understanding was that the burden was on the defendant to prove 
"their charqes." This Derception may have flowed from the fact that 
H had previously served as a juror in an eight-month criminal trial. 

H thought the plaintiff did a aood iob on the stand, hut that 
the police official who testified on his behalf "lied from beainninq 
to end." The defendant's surprise witness nroved to H that he had 
completed an earlier drug deal with the plaintiff, but she did not 
consider that enouqh evidence for the defendant to win the casr?. 
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Not only did H confuse the burden of proof, she also felt that 
details written in the passage concerning plaintiff were relevant in  
answering question one. She therefore criticized the defendant for 
not being able to prove the truth of these incidental details. Ha? 
H been involved in the deliberations, she would have voted that the 
references to plaintiff were substantially false. 

H thought the reporters were lvinq durinq the trial, and had a 
"who cares?" attitude about their reporting. She felt they should 
have qotten more information, confronted the plaintiff with their 
charges, and in general should have done more work. She did think 
the reporters oriqinally received their information on the ulaintiff 
from foreign sources, and was unable to say whether they had been 
grossly irresponsible or not. H did not think the book's 
publication had disturbed the plaintiff's life, and did not think he 
deserved anywhere near the amount of money he was reauestina. 

H felt the plaintiff's attorney was loud but effective, and that 
the defendant's attorney simply needed more time to prenare evidence 
for a case. H is concerned about the drug problem because she has 
seen people living around her dyinq as a result of druqs. H said 
she had heard of libel issues before this case but was not familiar 
with a major recent libel case that had been hrouqht aqainst her 
employer. 

Juror I 

Juror I is a hiqh school-educated woman in her mid-40s who works 
as a reservationist for a major airline. She had served as a juror 
in a previous criminal trial. She complained that she did not know 
any of the legal standards in this case until the close of the 
trial. Juror I understood that in this case it was UD to the 
plaintiff to prove that he was not a drug smugaler, and she felt he 
did not accomplish that. However she found some of his testimonv 
credible and she was not convinced that the plaintiff was a drua 
smuggler until the end of the trial. Had she taken part in the 
deliberations, Juror I would have voted that the references to 
plaintiff were not substantially false. 

Juror I never reached a definite conclusion on the foreiqn 
police official who testified for the ulaintiff, althouqh she felt 
that he was too involved with the reporters not to have said 
anvthina to them. Juror I thought the defendant's surnrise witness 
did a good job testifying, and she did not accept plaintiff 
counsel's criticism of the late date of his appearance at the 
trial. Juror I also did not think the accuracy or inaccuracy of the 
details the reporters printed made much difference in the case. She 
thought the U.S. drug agents would not have testified on defendant's 
behalf without some basis, although she didn't like the fact that 
one of them was paid to testify, believing it was his civic duty to 
do s o .  
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Juror I felt that the defendant zbsolutely did not act in a 
grossly irresponsible manner. She didn't think the reporters lied 
o r  that they had pulled the plaintiff's name from a hat, and she 
didn't think they were negligent. However, she did feel that thev 
could have consolidated their records more, may have stretched some 
facts in their reporting and might have done a better job if they 
had known there would be a libel suit aqainst them in the future. 
Juror I did not feel the plaintiff was harmed by the book o r  was in 
any financial trouble, and she did not feel he deserved to he 
awarded any damages. 

Juror I thouqht the plaintiff's attornev was over-dramatic and 
frequently insulted the jurors' intelligence. On the other hand, 
she felt the defense attorney "qot the job done,without all the 
shenanigans." She stated she is "not a big newspaper reader." She 
said that Time maaazine confused her because it "always ha? 
contradictions in its statistics." Juror I often sees sliaht 
inaccuracies in TV newscasts and thinks the media can be hiased, hut 
she doesn't think reporters intentionally report false information. 
In this case, she "could not see the three renorters connivina t.0 
lie." Her belief was that they would not last long in the 
profession i f  they did so. Juror I did not have anv extensive 
familiarity with l-ibel but did vaguely remember the Westmoreland and 
Sharon cases. 

- 

Juror J 

Juror J is a woman, approximately 4 0  vears of aqe, who works as 
a lab technician at a local hospital. J received several letters 
from LDRC requestina an interview, but did not resuond. From 
conversations with other jurors, it is believed that she also felt 
plaintiff was a druq smuqqler. 

Juror K 

Juror K is a man in his mid-40's who works as a routeman for a 
dry cleaners. L D R C  was unable to locate or  contact Juror K. 
However, based on conversations with other jurors it is believed he 
too felt plaintiff was a drug smuggler. 

Juror L 

J u r o r  L is an approximately 50-vear-old man who is uresentlv 
unemployed. LDRC was unable to locate o r  contact Juror L. However, 
based on conversations with other j u r o r s  it is helieved he also felt 
plaintiff was a drug smuggler. 
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that in fact are false -- the jury's unanimously neqative response 
to the plaintiff's claim of innocence in this case demonstrates the 
fearsome prospect that is certainly always present when 
truth/falsity is seriously contested and when the underlvina charqes 
are ones that are pifficult definitively to prove o r  disprove - -  
i.e., the prospect that the jury will ultimatelv disbelieve the 

revealed by means of a special verdict o r  otherwise. quch a result, 
of course, could leave the plaintiff, after a presumably arduous and 
costly litigation; in a worse position than if the libel suit had 
never been brought or  pursued in the first place. 

m n t i f f  and find the charqes to be true and that this will b e  

From the media libel defendant's ooint of view - -  and aqain 
assuming that the journalists were not at fault, actually o r  at 
least in the leqal sense, in puhlishinq charqes that mav have turned 
out to be false -- the jury's at best lukewarm response to the 
newspaper's claim in this case, not only of lack of fault hut of 
investigative journalism of the highest caliber, demonstrates the 
perhaps impossiblv hiqh standards to which juries may h o l d  the 
media, even where as in this case the jury has concluded that the 
snderlying charqe was both true and hiahlv sianificant. If this 
seems to be second-guessing by the jury from hindsiaht and more than 
a bit unfair, this case nonetheless forcefully shows that media 
libel defendants must be wary of jury's prooensities to second-quess 
their methods in this fashion. Rased on the findinqs of L D R C ' s  J u r v  
Studies to date, juries seem quite prepared to aqree with a libel 
plaintiff's contention that you can always d.0 more to check a storv 
and it does not necessarily impress them either'that an extensive 
investiqation was undertaken or that the list of the storv is true, 
so long as details are wrong and somethina more could have been done 
to make the publication more accurate. Here most of the iurors 
agreed with the contention that the journalism was "S~ODDV" even 
though they felt the story ultimately published was essentiallv 
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correct and even thouah thev had no Darticular sympathy f o r  a 
plaintiff they apparently all believed was involved in drug 
trafficking. 

In sum, it is almost unavoidable but to conclude that in this 
case only the slightest shift in the composition of the jury, in the 
overall impressions conveyed durinq the trial hy olaintiff, his 
counsel or his key witness, or in the unique availability of a 
surprise witness linkinq the olaintiff to another otherwise 
unrelated drug transaction -- that any shift in these key factors 
could have led to a m i t e  different outcome. One wonders, f o r  
example, what the outcome might have been in such circumstances, had 
the lesser "negliqence" standard heen applied and had olaintiff's 
counsel been able to focus on such alleged negligence rather than on 
the far more extreme contention that orofessional reporters had lied 
and fabricated serious accusations. In short, even a Pulitzer 
Prize-winning article, staunchly defended by too-notch media defense 
counsel, an article said to be based 'on numersus,sources and 
vigorously stood by throuqh a dozen years of litiqation by a 
highly-respected media company and top-flight, professional 
reporters, can still come surprisinqlv close to comina out at the 
wrong end of a libel jury verdict. 

What all of thi.6 says about how to defend a libel case 
successfully must ultimately be left to the good judgment and 
instincts of media defense counsel in future cases. It is still far 
too early, based on the limited number of LDRC Jury Studies, to 
reach confident qeneralizations reqardina jury behavior in libel 
actions - -  at least conclusions generalizable enough by themselves 
to dictate defense strategv in particular future cases. 

Nonetheless, there is at least one perhaps obvious, but 
nonetheless critically-important, conclusion that is alreadv 
painfully apparent from LDRC's Studies thus far. That is, that 
leqal instructions ultimately play a pivotal role in the jurv's 
deliberation process. In LDRC Jury Study #1, a reasonably qood set 
of instructions on the actual malice issue was laraelv ianorecl bv a 
jury predisposed against the defense on the issue of truth or 
falsity. In Jurv Studv # 2 ,  deficiences in the instructions mav have 
led a jury otherwise somewhat sympathetic to the defense to 
misapprehend the law and conclude that a verdict for the plaintiff 
was legally required. In this third LDRC Jury Study, the j u r y ' s  
failure to recall crucial elements of the juclqe's charae, combined 
with a confusingly framed special interrogatory, led to a split 
verdict inconsistent with the jury's near unanimous unrlerlvino 
factual view of the case. 

Kith legal instructions heinq obviously so crucial to the 
outcome of jury cases -- particularly in media libel cases where bv 
constitutional command the law places heavv burdens on the libel 
plaintiff - -  i t  is almost incredible how little attention the law 
pavs t o  educatinq jurors qenerally reqardina these qoverninq leaal 
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standards or to assurina that the lanauaae and structure o f  iurv 
instructions is clear, comprehensible and can be remembered and 
referred to by the jury durina its deliherations. It would aooear 
foolhardy in the extreme to expect a lay jurv, unschooled in the 
niceties of libel law, fully to comorehend and recall a lenathv and 
complex set of jury instructions based on a sinq'le readina at the 
end of an often lonq trial. In this case, f o r  examole, the iurors 
failed to recall and largely turned on its head even the most hasic 
element of burden of proof. Upon reflection, it is hardlv 
surprising that a lay jury, more familiar with "Perrv Mason" ( o r  
perhaps today " L . A .  Law") than with the leqal standards aoolicahle 
to a civil libel claim, could erroneously conclude, after four or 
five weeks of trial where the major issue in the case fairlv 
appeared to the jury to be the "guilt" or "innocence" of the 
plaintiff with regard to a charge of serious criminal activitv, that 
such charges must be "proven" in a court of law by those makina such 
allegations. One reading of a civil lihel hurden of oroof  
instruction was obviously not enough to disabuse a majority of at 
least this jurv of such a "common sense" notion. In this case, 
defendant's counsel unsuccessfully sought additional readinas of the 
burden instruction and its inclusion in a special interroaatorv. 
LDRC's Jury Studies have not revealed a pattern of conscious jurv 
"nullification," o f  even an inherent inability to comprehend 
instructions, SO much as a fundamental failure in the trial process 
meaningfully to educate the jury so that thev can arasu, recall and 
he guided by complex, as this case once aqain demonstrates, often 
counterintuitive leaal standards. 

Much more can and must be done to assure that we don't build 
into the libel svstem a fruitless charade wherehv iuries, left 
largely ignorant of the governing legal standards, do their best to 
find facts hased on the diliaent auolication of their aood commnn 
sense only to find their verdicts systematically reversed on aopeal 
because of leaal errors that could have been avoided at trial. The 
simple expedient of agreeing on operative charqe lanquage prior to 
the trial so that counsel for hoth sides can ronfidentlv refer %o 
the governing legal standards in their presentations: of 
pre-charqina on key leqal standards by the iudqe at the outset of 
the case: of interim legal charges or attorney summations to holster 
the jurv's continued awareness of these standards throuahout the 
case; of clearer, briefer and simpler charqe languaqe in the closina 
charae and of providina the j u r v  with a full ( o r  summarized) text of 
the instructions, could all help enormouslv. Attention must also be 
paid to assuring a more perfect conaruence hetween charae lanauaae 
and any jury interrogatories or special verdict form. While this 
task would appear simple enough, two of the three LDRC Studies 
revealed fundamental disparities between charae and verdict form 
which substantially affected the outcomes of those cases. (For a 
welcome judicial recognition of the need for such reforms in the 
context of libel jurv trials, see the excellent concurrina ooinion 
of Judge Ruth Ginsburq in Tavoulareas v. Washinaton Post, 13 
Med.L.Rutr. 2377, 240R-11 (D.C. Cir. 1987) (en hanc).) 
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