
Alternative Dispute 
Resolution - An Effective 

Approach To Settling 
Defamation Cases 

By Mark C. M o d  
Emily R Rems 

Many media companies believe 
that alternative dispute resolution, while 
perhaps useful in commercial cases, is 

defamation cases. Simon & Schuster, 
however, has found ADR procedures to 

of these cBse8. 
We are addressln . g here, of 

course, the relatively small subset of 
defamation casea where we believe it ac- 
ceptable to attempt a negotiated settle- 
ment. In many, if not most, defamation 
cases, we do not pursue settlement be- 
cause there is a principle to uphold, a 
law to challenge, the plaintiff's demands 
are simply beyond m n ,  or, most corn 
mody. a decision is made that the con- 
duct of the author and publisher should 
be defended through a fully litigated 
judgment and. if neesary, appeals. 

fases can be susceptible to settlement on 
a non-financial barjs or for modest ti- 
nancial sums since even a determined 
plaintiff may be persuaded that pro- 
longed litigation is uolikely to lead to a 
significant judgment that will be SUS- 

tained on appeal. Moreover, often the 
h i 1  plaintiff's motive in suing is at least 
in part to have a 'day in court.' 

It turns out, we fmd, that the 
"day in court"need not take place in an 
actual courtroom setting. Some libel 
cases m brought by plaintiffs who can- 
not fmd another opportunity to tell 
hisher side of the story to someone who 
wil l  listen and who has the power to pro- 

(Connnued m e g o  21) 

somehow inappropriate or less lLsefd in 

be an especially useful device to dispose 

In our experience, defamation 

Texas Jury Awards 
$5.55 Million in 

Turner v. Dolcefino 
Libel Case 

In a 10-2 verdict, a jury in 
Houston, Texas, awarded $55O,ooO in 
compensatory damages and $5 million 
in punitive damages to Texas state rep 
m t a t i v e  and former mayoral candi- 
date Sylvester Tumer in his suit 
against ABC owned-station KTRK-TV 
and its reporter, Wayne Dolcefino. 
The verdict came in on Monday, Oc- 
tober 14, after a six week trial and 
jury deliberations lasting over 5 days. 

The jury found that the plain- 
tiff suffered $275,000 in r epu ta t id  
harm and $275,000 in mental anguish. 
It awarded $55oo,ooO in punitive darn- 
ages against the reporter, and $4.5 
million in punitive damages against 
the station. 

(Connmed on p g e  3) 

New Hampshire Supreme 
Court Finds Personal 

Jurisdiction Over 
AuthorlSource and 

Ghost Writer 

Finding that the defendant's 
activities were "purposefully di- 
rected" at New Hampshire, the 
Supreme Court of New Hampshire IQ 
cently held that the state could exer- 
cise jurisdiction over Beach Boy Brim 
Wilson. his ghost writer, Todd Gold, 
and Brains and Genius (B & G), thc 
partnership that hired Gold to write 
Wilson's autobiography, in a libel suit 
arising out of the 1991 publication of 
Wouldn 't It Be Nice - My Own S t o q  
Brother Records, Inc., et aL. v. 
Harpdollins P u b l i s h .  el aL, No. 
95-214 (N.H. Sup. Ct., Sept. 25, 

(CDnfimd on pg. 12) 

UPCOMING IMPORTANT LDRC EVENTS 

LDRC ANNUAL DINNER 
Wednesday, November 6, 1996, 7:30 p.m. 

The Sky Club, 200 Park Avenue, 56th Floor, NYC 

LDRC ANNUAL DCS BREAKFAST 
Thursday, November 7, 1996, 7:OO a.m. 

Crowne Plaza Manhattan Hotel's 
Samplings Restaurant 

1605 Broadway at 49th Street, NYC 

LDRC ANNUAL MEETING 
Wednesday, November 6, 1996, 5:OO p.m. 

Rogers &Wells, 200 Park Avenue, 50th Floor, NYC 
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LDRC FOURTEENTH ANNUAL DINNER 
Wednesday, November 6,1996 at 7 3 0  p.m. 

WlTH PRESFBTATION OF THE 
WlLuAM J. BRE"AN,JU. DEFENSE OF mEDOh4 AWARD TO 

KATHARINE GRAHAM of thewashington Post Company 
and 

ARTHUR OCHS SULZBERGER of the The New York Times Company 

TO HONOE THE ZSIH ANMVERSARY O m E  PWVTAGONPmDECISION 

The Annul Dinner will be preceded by a cocktail party at the Sky Club commencix at 600 pm. sponsored by 
Mcdia/Professional Insurance, Inc. and Scotisdale Insurance Company. 

Please caULDRCimmediafyaf (212) 889-2306fmresemtiom ifyou have not already done so. 
Single seats: $300; Table of Ten: $2,750; Table of Eleven: $3,000 

LDRC Defense Cousel Section Annual Breakfast 
November 7th at 8:OO a.m. 

Crowne Plaza Hotel 
$30 per persodContinental Breakfast 

3 Election for ofice of DCS Treasurer 
Resident's Report from Cam DeVore 
Review of DCS current and future LDRC projects 
Bruce Sanford of Bake & Hastetler's discussion of his 
upcoming book : "Shooting the Mersenge~ Amerim's 
Hatred of the Media" 

LDRC Annual Meeting 
November 6th at $00 p.m. 

200 Park Avenue 
Rogers &Wells, 50th Floor 

a Repor& from Executive Committee rnanbers 
Review of I997 budget and upcoming projects 

= Election of LDRC Exmtive Committee Manbers 

Piease notify LDRC at (2U) 880-2306 or by fax at (2U) 
689-3315 if you plan to attend 

v ThisZssue. . . 
3 

Damages Update 
4 

World War II Ensign Held Public official 
5 

9 
Victory for NBC io Denver * PriMcylDefamation Suit Against Bookstore Dismissed 

11 
Heinous Crimes Trading Card Ban Unconstitutioaal 

13 

14 
ABC Loses Bid to Fight securities Settlement 

IS 

17 
Feded Rules of Civil procedure * 

Rule 26(a) Criticized *Rule 26(c) Update 
19 

Summary Judgment in Krmrss v. Globe Standard of Review in Texas Cyberspace Jurisdiction 

supreme court update 

First Amendment ObservationS by P. Cam DeVore 

updates 
Rozeralik Settled California Amends Fair Reprt Statute * Hearing Granted in &wax - Amici Filings in M3A v. STATS 

Jury Deliberations in Arizona To Be Televised 
24 

NY Victim Identity Statute Does Not Affect Media - Alar in Review: Who Really Won? 
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TEXAS JURY AWARDS $5,550,000 IN 
TURNER v. DOLCEFINO LIBEL CASE 

fZon6nuedfimpge I )  
’Ihe wse arose out of local 

news broadcasts in 1991. Rep. Turner 
was at that time in a runoff IBC~ for 
Honston mayor. KTRK-TV reporter 
Dolcefino reported on an attempted in- 
surance fraud, engineered through a 

Turner was the ‘dead”man’s lawyer 
andbad prepared a will for him imme- 
diately prior to his disappearance. 
Tumer alleged that the KTRK-TV re- 
port accused him of participation in 
the fraud. 

The initial btvadcsst was on 
the 5:30 newscast. Turner held a 
press conference that evening denying 
his involvement in the insurance 
scheme. Tumer brought to the p re s  
confexence others serving, in effect, as 
character witnesses. including the 
judge in the insurance fraud matter, 
who said that the ‘allegations” against 
Turner were fairly ridiculous. 

KTRK-TV ran the package 
again on its 1O:OO newscast. It in- 
cluded Tuner’s denial and his com- 
ment that the false information was 
probably coming from the camp of his 
mayoral oppnent. The 1000 also in- 
cluded a response from a spokesman 
for Turner’s opponent, but it failed to 
include any reference to or statements 
by the character witnesses. Tuner as- 

man’s staged deaIll and disappearance. 

serted that the broadcasts cost him the 

Defendants presented the jury 
with the live testimony of a principal 
source for the broadcast: the woman 
who had served as the wurt appointed 
investigator in the insurance fraud 
case. She testified without contradic- 
tion that she had told Dolcefmo the 
information that he broadcast, that 
KTRK-TV had broadcast it accurately, 
that she believed it to be true then and 
that she continued to believe it to be 
true. 

In response to a jury verdict 
form, the jury indicated that it found 
the broadcasts at issue false, defama- 
tory, and published with actual mal- 
ice. In post-verdict discussion with 
counsel, however, the jurors indicated 
that they thought that Dolcefmo be- 
lieved what he put in the news report 
was true, but had acted in a reckless 
manner - suggesting more of a super- 
negligence standard than actual mal- 
ice. 

KTRK-TV has stated that it 
plans to appeal the verdict. 

race. 

KTRK-TV and MI. Dol- 
cefino were represented by Charles L. 
Babcock of Jackson & Walker, L.L.P. 
in Houston, Texas. 

Damages Bulletin Due Out in January 
Please send in verdict/damages updafes 

With LDRC’s Damages Study slated for publication 
in January we strongly encourage all members to for 
ward any information regarding jury verdicts in me 

dia cases. In addition, updated information 
concerning previously reported cases 

would be greatly appreciated. 

Damages Update 

The 55.55 million verdict in 
Tumer v. Doleefino follow on the heels 
of another Texas jury verdict of $4.5 
million earlier this year in Merw Joins 
Venture v. So~yTriSrar Television. See 
LDRC LiklLerrer, March 1996 at 17. 
The defendant in Mercu is currently 
awaiting a Fifth Circuit decisioo on 
whether it will grant oral 

Including Turner and Merw, 
W R C  has received reports of seven jury 
verdicts in libel suits against the media 
in 1996, with defendants prevailing in 
only two trials. Of the five verdicts for 
plaintiffs. three have resulted in multi- 
million dollar awards, with an Iowa state 
court verdict of $2.38 million in 
Schleget v. l’he Onumwa caurier join- 
ing Tuner and Merm. Fortunately in 
Schkgel, a new trial was granted follow- 
ing the jury verdict. 

In the two other plaintiff victo- 
ries, the damage awards were s u b -  
tially less with a $50,000 award in 
Finhugh v. Link Rock Newspapers. an 
Arkansas state couzi case, and a $55,007 
award in Q-Tone Broadcasting Co. v. 
Musirradio of Maryland, Inc., a media 
vs. media case coming out of the state 
court in Delaware. 

This year has also already seen 
the resolution of two long-running libel 
suits. In Sprague v. Philadelphia New-  
papers, the parties settled a 23 year-long 
suit after the Supreme Court of Penny- 
sylvania left standing a $24 million ver- 
dict. 

And in Prozerulik v. Capital 
Cith/ABC Inc the parties have also set- 
tled after New York’s highest court, in 
September, refused to review the ver- 
dict. (See p. 19 of this month’s LDRC 
LibeLWter). 

Further. the U.S. Supreme 
Court’s recent refusal to review a 
$750,000 judgment against the Phi&&l- 
phia Tribune in Brown v. Philadelphia 
Tribune, 668 A.?A 159, 447 Pa.Super. 
52, 24 Media L. Rep. 1505 (Pa. Super. 
Ct. 1996). cerl. denied, 65 U.S.L.W. 
3245 (10/8/96, No. 96-71), makes the 
award the seventh highest standing libel 
verdict in LDRC‘s records. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



By Joseph D. Steinfield 
In the book Trapped at Pearl 

Harbor: Escape from Battlpship Okla- 
homa. Stephen Bower Young tells the 
barrowing story of the Japanese attack 
on the USS Oklahoma. He was one of 
55 enlisted men and two officers called 
to general quarters in turret 4 as the 
Japanese planes flew overhead. "b se- 
nior division officer in charge of the hu- 
ret was Ensign H e r h i  Rommel (who, 
as it happens, announced the attack over 
the ship's PA system); the junior divi- 
sion officer was Ensign Joseph Spitler, a 
1941 graduate of the Naval Academy. 

The men of turret 4 can be di- 
vided into three groups: those who died 
during the attack those who left during 
the attack but before the ship capsized 
and sank, and those who were trapped in 
an upside-down, mostly under-water 
ship. Rommel and Spitler were in the 
second group; Young and a number of 
others were in the third. They found air 
in a compartment called the "Lucky 
Bag," and there they #main& for over 
24 hours. During the morning of De- 
cem& 8. 1941, rescuers were able to 
cut through the part of the hull exposed 
above the water line, work their way 
along the ship, and cut through to the 
men trapped below. In all thirty-two 
Oklahoma seamen were saved, including 
Young and a handful of others from tur- 
ret 4. 

Based on his own recollections 
and on interviews with other survivors, 
Young pieced together the story of the 
attack and rescue; and the book was pub- 
lished by Naval Institute Pres in 1991 
and in paperback by Dell Publishing the 
next year. 

In 1994 MI. Spitler, who re- 
tired from the Navy in 1968 with the 
rank of captain, brought a libel action in 
Massachusetts against the author and the 
publishers. He alleged that the book de- 
famed him by stating that he had aban- 
doned ship to save his own life while his 
men were st i l l  behind in the hlrret. 

After nearly two years of dis- 
covery - including depositions of the 
parties and several of the survivors - the 
publishers fiIed two motions. The first 

was a joint motion to determine the 
plaintiffs status; the other was Dell's 
motion for summary judgment based on 
the theory that, irrespective of the plain- 
tiff's status, he could not recover against 
the paperback reprinter of a book origi- 
nally published by a reputable publisher, 
absent a showing that it had some reason 
to doubt the accuracy of the book. 

Context is CXtiwI 
On October 3, 1996, a Superior 

court judge ruled that the plaintiff is a 
public official for purposes of th is  litiga- 
tion. Spiller v. Young, Civ. Action No. 
94-4368D (Mass. Sup. Ct. Oct. 3,1996) 
(order holding plaintiff a public offi- 
cial). The judge's theory is not that a 
naval officer is automatically a public 
official but rather that the court must 
consider the context in which the officer 

ample, the plaintiff was an army captain 
leadiig enlisted men on a raid of a vil- 
lage; and in Arnheiter v. Random House, 
the plaintiff was in command of a vessel 
on patrol during wartime. Both were 
held to be public officials. Although 
these and other cases do not focus on 
whether the alleged defamatory remarks 
concerned an officer's actions under 
fire, that consideration, in the judge's 
view, is critical to the public official in- 

acted. h Medim V, ?%I.?, he.,  for eX- 

Piry. 
'Command of men and 

women in the face of enemy fire is a 
governmental activity of a most sen- 
sitive na-," the judge wrote, an 
activity of "such importance that the 
public has an independent interest in 
the qualifications and performance of 
the person who executes such a vital 
function." 

Thus the judge ruled that an of- 
ficer, under fire from the enemy and re- 
sponsible for the Lives of men and 
women under his command, is a public 
official within the meaning of New York 
limes and Rosenblan v. Raer. 

No Actual Malice but Rejects "Wr8 
Service Defense- For Republisher 

On Dell's motion for summary 
judgment, the judge ruled that on the 

undispnten facts this public official plain- 
tiff could not establish actual malice on 
the part of the paperback r e p ~ t e r .  
Spitler v. Young, Civ. Action No. 94- 
4368D (Mass. Sup. Ct. e t .  3. 1996). 
The judge noted that DeU published an 
identical reprint of a book firat issued by 
a 'respected and reputable publishing 
house,' and was entitled to rely on rhat 
original publisher's fact investigation and 
contractual warranty that the book con- 
tained no libelous &rial. For purposes 
of an actual malice determination, the 
judge said, it made no difference that the 
reprinter had not independently fact- 
checked the manuscript or verified the au- 
thor's sources; had not investigated the 
degree of fact-checldng by the origiOal 
publisher; and had not trained its editor 

The ruling rested entirely on the 
public official holding. The paperback 
reprinter had urged the judge to extend 
Massachusetts' wire-service defense to 
comprise paperback r e p M h  a6 well; 
had the judge accepted the invitation, thc 
reprinter in this case would have beea en- 
titled to judgement even if the plaintiff 
were deemed a private figure. In dictum, 
however, the judge declined to go that 
far, and said he was 'unwilling to recog- 
nize a republisher's 'immunity' from 
defamation suits. e 

Deposition testimony. especially 
that of the plaintiff, played a major role 
in the resolution of the status motion. 
Mr. Spitler testified that upon ater ing 
the turret he understood that Ensign Rom- 
me1 was out of the turret and that, in 
those circumstances he, Spitler. was in 
chargeofthemen. Assuchhewasre- 
sponsible for issuing orders to those un- 
der his command and had the power to 
make decisions having potentially dire 
consequences. The judge's fmal words 
on the status motion are, 'A writer who 
criticizes an officer's actions in that con- 
text is entitled to the heightened protec- 
tion of the actual malice standard." 

regarding what constitutes libel. 

Joseph D. Steinfield and Roben 
A. Bensche of Hill & Barlow, Boston, 
represent Naval InstirUte Press and Ban- 
tom Doubleday Dell in thir caw. 
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Summary Judgment 
Granted Globe in 

Krauss Case 
NY Court Finds 

Joan Lunden’s Spouse is 
Public Figure 

Joan Lunden’s husband, 
Michael Krauss, is a public figure, 
ncoording to New York State Supreme 
Court Judge Carol H. Arber. having 
sought public attention for years in his 
role as Ms. Lunden’s producer, ep 
PepMg on her program and with lux 
at various functions. Subsequently, 
the judge found that b u s s  could not 
meet the achlal malice standard and 
granted the defendants’ motion for 
summary judgment dismissing the li- 
bel complaint. fiauss v. Globe Ilnrer- 
national, Inc., No. 18008192 (N.Y. 
Sup. Ct. Sept. 16, 1996). 

The case mse out of an a h -  
cle published by Globe Magazim (&e 
‘Globe“) on M a d  15. 1992, which 
reported that the plaintiff had M en- 
counter with a prostitute. The article, 
which was based upon statements the 
prostitute revealed to Globe corre- 
spondent Ken Harrel, w8s published 
after the widely publicized 8nnounce- 

ment of the sepantion of MI. Xrauss, 
television producer, author and news- 
paper columnist, and his wife, Joan 
Landen, a television personality. 

&DRC reported on an earlier 
decision in this case in October 1995. 
In that instance, Judge Arber denied 
Krauss’ attempt to amend his com- 
plaint by adding claims based upon the 
recording of his phone conversations. 
Judge Arber ruled thar New York’s 
one-party consent rule should apply, 
rather than Pennsylvania’s two-party 
consent rule. See LDRC LibelLener, 
October 1995 at 7.1 

A Plaintiff Who Sought 
Attention 

In ruling on the motion, the 
court first addressed whether Kraw 

(Connnuedonpagr 8) 

Standard of Review For Libel in Texas 
Directed Verdict Affirmed 

By William W. @den 

Ricardo Gonates v. ?%e Hearst Corpo- 
ration dlbla the Houston Chronicle 
publishing Company, Case No. 14-94. 
0096-CY in the Fourteenth Court of The plaintiff and appellant was 
Appeals at Houston, Texas Ricardo Gonzales. a Houston police of- 
(September U, 1996) ficer. In the early morning hours of &- 

tober 31, 1989, tbree offduty Hispanic 
A Texas appellate court re- Houston police officers were involved in 

cently affirmed a directed verdict in a li- a car chase in a private car a h  drinking 
bel case against a Houston newspaper, at a late-night party. The chase nl- 
restating some significant principles I-+ legedly began when a car driven by a 
garding the standard of review in libel civilian black fexu.de. Ms. Ida Lee De- 
suits by public officials. laney, cut in front of the offduty offi- 

The case is Ricardo Gon.u~.h v. cers. As the chase picked up speed, Ms. 
lhe Hearst Corporation d/b/a the H o w  Delaney allegedly brandished a gun to 
ton Chronicle Publishing Company, de- frighten her purmers. Apparently nu- 
cided September 12, 1996 by the Four- aware that the three men pursuing her 
teenth Court of Appeals in Houston, were offduty police officers, Ms. De 
Texas. The case involved an admitted laney pulled off a Houston freeway near 

(Ccntinurdonpge 6) 

f i ~ e r  involved in CUI offduty &-hours 
car chase which redied in the shooting 
death of a civilian. 

Facts 

misidentification of a Houston police of- 

- ~ ~ ~ -  ~~ 

Cyberspace Jurisdiction: 
Are Judges finaliy Getting /t? 

By Charles J. Glaser, Jr. 

Recent judicial opinions in 
the Southern District of New York and 
the Sixth Circuit may indicate some. 
settling of law in what bas so far been 
an unsettled area. As tbepopuhity of 
the Internet increased. so did anxiety 
on the p a ~ I  of defense counsel about 
the extent to which a client’s elec- 

may expose a client to persanal juris- 
diction in fu-flung areas. 

However, two recent cases, 
CumpSem v. Panemon, 89 F.3d 
1257 (6th Cir. 1996) and BeIUUSan v. 
King d/b/a l3e Blue Note, No. 96 
Civ. 3992 (SHS) (S.D.N.Y., Sept. 9, 
1996) can be read together to form a 
better picture of jurisdictional issues 
in cyberspace. Although neither of the 
wes explicitly hold as such, it can be 
cogently proposed that jurisdiction-or 
the lack of it-should turn on the form 
of the Internet communication, and the 

tronic communications in cyterspace 

affirmative acts which the parties take 
to BCC~SF the communication. 

In Patterson, the defendant 
was a software writer in Texas who 
had contracted with Ohio’s Corn- 
pusewe to upload his shareware to 
their system, which other Com- 
puServe members could later down- 
load and purchase. CompuServe later 
offered other programs which Patter- 
son alleged had infringed upon bis 
proprietary rights in the original 
shareware. CompuSewe filed a 
declaratory judgment action in Ohio, 
but the District court dismissed the 
claim for a lack of personal jurisdic- 
tion, holding that the electronic corn 
munications between the two parties 
was “too tenuous to support the exer- 
cise of personal jurisdiction.” 

Although the Six& Circuit 
reversed the dismissal, on plenary re- 
view the court looked (0 more tbao the 
electronic communications between 

(contiwedon page l) 
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Libel ln Texas 

,Contimiedh?mme 5) 
a Highway Department service truck 
with flashing lights, evidently seeking 
assistance. The three off-duty officers 
quickly converged, and in the ensuing 
gnniire, Ms. Delaney was killed and one 
of the officers was i n j d .  

The story was an explosive one 
and, as Police Department spokesper- 
sons admitted, a public relations night- 
mare. On the day of the shooting, Hous- 
COR Umnicle reporter James Campbell 
accurately reported that the three offi- 
cers under investigation were Alex Gon- 
zales, the driver and shooter, and two 
other officers identified only as A.R. 
Romero and R.C. G d e s .  On the fol- 
lowing day, November 1, the Cfrronick 
did a lengthy follow-np story wbich im- 
properly identified the third officer as 
“Ricardo” Gonzales. In fact, the third 
officer was named ‘Robert” Gonzales. 
Tbe Chronick’s Continuing stories from 
November 2 foward correctly identified 
the third officer as Robert Gonzales. 

lhe Howon Post also misiden- 
tified the third officer as Ricardo Gonza- 
l e  in its November 1 editions. Both 
newspapers claimed they received the in- 
correct name from a Police Department 
spokesman, a charge which the 
spokesman strongly denied. In its initial 
reply to Mr. Gonzales’ lawyer, the 
Chronicle offered to publish a correction 
of the November 1, 1989 story. Gom- 
les never responded to the Chronicle’s 
offer. Four years later, MI. Gonrales 
hired a new lawyer, who promptly de- 
manded a correction. The Chronicle 
then printed a correction on May 8, 
1994-roughly four and one half yean 
after the original article. 

The c ~ s e  was called to trial June 
6, 1994. The trial court granted the 
Chronicle’s motion for instructed ver- 
dict at the close of the plaintiff’s case, 
and this appeal followed. 

Standard of Review 
The court recited well-settled 

rules to review instructed verdicts, not- 
ing that an appellate court usually con- 
siders all evidence in the light most fa- 
vorable to the appellant, disregarding all 

wntrary inferences. The Chronicle ar- 
gued that this standard of review must be 
tempered by the requirement that a pub- 
tic figure prove actual malice by ‘clear 
and wnvincing” evidence. The newspa- 
per argued that the instructed verdict 
should be affirmed since, after indulging 
all inferences in the plaintiffs favor, the 
evidence failed to demonstrate by clear 
and convincing proof that the mistaken 
name was published with actual malice. 

Conceding that this standard 
would apply under federal case author- 
ity, the court found that no Texas court 
had addressed this issue. It noted that 
the federal and Texas standards of re- 
view for directed verdicts were 
‘virtually the same,” and a series of 
Texas family law cases adopting a simi- 
lar standard in a non-media context. 

Ultimstely, the Couri of Ap- 
peals failed to decide whether the Consti- 
tution required a heightened standard of 
review for instructed verdicts in public 
official libel cases, holding that Gonza- 
les raised no evidence, clear and con- 
vincing or othenvise, to support a find- 
ing of actual malice. 

The Evidence of Actual Malice 
Officer Gonzales argued that 

the court could infer actual malice for 
three reasons: (1) the reporter’s source 
denied furnishing the wrong name, (2) 
the Chronicle sfused to publii  a cor- 
rection, and (3) the Chronicle published 
three different names in three days. Tbe 
court rejected all arguments. 

As to the fact that the police 
spokesman denied fiunishiog the wrong 
name, the court assumed this evidence in 
favor of the appellant, but held it was 
unreasonable to infer that the reporter 
must have simply fabricated the wrong 
name. The court noted that the reporter 
involved in the article, James Campbell, 
was a veteran reporter with a reputation 
for fairness and accuracy which even the 
police spokesman admitted. The court’s 
opinion details MI. Campbell’s thor- 
ough investigation in the 48 hours fol- 
lowing the shooting, finding he spoke 
with at least four different police officers 
in three different departments. Finally, 
the court also noted that a competing 
newspaper, Tbe Houston Post, also 

printed the same incorrect name on the 
same day. From this, the court noted 
that a fact finder would only be permit- 
ted to make reasonable inferesces from 
the record, not unreasonable ones. A 
jury might reasonably infer negligence, 
but not malice. 

The court next examined the 
Chronicle’s failure to run a correction 
for fopr years, carefully noting that the 
newspaper never refused to run a forrec- 

tion, but that its offer to run a correction 
had never been accepted by the appel- 
lant’s first lawyer. The court held that 
refusal to print a correction standing 
alone is not clear and convincing evi- 
dence of actual malice. Significantly, 
the court also disregarded appellant’s ex- 
pert’s testimony with regard to journal- 
istic standards. G o d e s  called two ex- 

print a correction was reckless disregard 
for the truth, and that Sound journalism 
required printing a correction immedi- 
ately upon realization of the mistake. 
The court correctly noted that expert tek 
timony was objective in nature, while 
the standard for actual malice was a ab 
jective review of whether the reporter or 
the publisher actually entertained serious 
doubts as to the ~ccuracy of the story. 
The expert’s testimony, said the court, 
is not probative of actual malice. 

Finally, the court also held that 
printing three different names in three 
stone5 over three days cawlot constilute 
proof of actual d i c e .  Placing the error 
in context. the court agreed that it 
should take into account the circum- 
stance that this news vticle was a ‘fast 
breaking” story with wide-reaching so- 
cial implications. Deadline pressure 
precluded a painstaLing review of every 
detail. In sum, there was 110 evidence 
that the Houston Chronicle or its re- 

less of whethex the court adopted a state 
or federal standard of review. 

The opinion, which will be 
published, is a thorough and thoughtful 
analysis of the standard of review in 
public official libel cases. 

pert witnesses to testify that refusal to 

porter acted with actual d i c e ,  regard- 

william W. Ogden is with the 
firm Ogden, Gibson, Mite & Brooclcr. 
L.L.P. in Houron, Tern. 
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Cyberspace Jurisdiction: Are Judges Finally Getting It7 

( c o n n ’ d ~ m p a g .  3) 
Patterson and CompuServe, and rely- 
ing on Burger King v. Rudewia, 417 
US. 462,474-75 found that it was the 
contractual relationship between the 
parties which zaised sufficient 
“purposeful availment” to warrant 
personal jurisdiction. 

In early September of this 
year the Southern District of New 
York was asked to determine dether  
‘the existence of a site on the World 
Wide Web of the Internet, without 
anything more, is sufficient to vest the 
wurt with perscolal jurisdiction over 
the defendant.” Benrusan v. King 
d/b/a l7u Blue Note, No. 96 Civ. 
3992 (SHS) (S.D.N.Y., Sept. 9, 
1996). The Southern District’s Judge 
Sidney Stein found that it is not suffi- 
cient. In Bemusan, the defendant was 
the operator of a small nightclub in 
Columbia. Missouri called “The Blue 
Note“ which had also appeared on bis 
Web page of the same name. Suit was 
filed by Bensusan, the operators of 
New York City’s ’Blue Note,” a well- 
established and world-famous jazz 
club. Bensusan alleged tdemark in- 
fringement, dilution and unfair corn 
petition claims because King had used 
the same name in M offer of tickets 
and promotional goods related to his 
own “Blue Note. ” 

Citing Vanity Fair Milk, Inc. 
v. T.Eaton, 234 F.2d 633 (2d Cir. 
1956). the court acknowledged that 
‘merely offering for sale of even one 
infringing copy, even if no sale re 
sults, is sufficient to vest a court with 
jurisdiction over the alleged in- 
fringer ...according ly, the issue in tbis 
action is whether the creation of a 
Web site, which exists either in Mis- 
souri, or in cyberspaw4.e. anywhere 
the Internet exists-with a telephone 
number to order the allegedly infring- 
ing product, is an offer to sell the 
product in New York.” 

The courts’ analysis turned 
upon the operational aspect of the 
World Wide Web: ‘It takes several af- 
firmative steps by the New York resi- 

dent, however, to obtain access to the 
Web site... The user in New York has 
to access a web site using his or her 
computer or hardware and soft- 
ware ... The fact that a person on gain 
information on the allegedly infringing 
product is not the equivalent of a per- 
son advertising, promoting, selling or 
otherwise making an effort to target its 
product in New Yo&. ” 

The court also found that 
merely putting a web site on the ‘www 
did not satisfy the ‘forseeability” 
prong of personal jurisdiction, and 
added that “Creating a site, like placing 
a product into the stream of commerce, 
may be felt nationwide-or even 
worldwide-but. without more, it is not 

forum state.” The court also distin- 
guished the result Pmerson from 
Bemusan bemuse of Patterson’s sepa- 
rate contractual relationships with 
CompuServe. 

A new article by UCLA Law 
Professor Eugene Volokh, ‘Cornpurer 
Media for the Legal Profession. 94 
Mich. L.Rev. 2058 (May 1996) may 
help explain why Web pages should be 
treated differently in jurisdictional is- 
sues from other Internet communica- 
tions such as chat rooms, LISTSERVS 
and other Internet applications. Al- 
though the article does not address ju- 
risdictional and procedural matters, it 
does explain in clear language the dif- 
ferent forms of Internet communica- 
tiom in terms analogous to real-world 
situations. For example, the World- 
Wide Web is described as *essentially 
a collection of electronic books, book- 
shelves, and libraries. ..that you can go 
to and Rad.” On the other hand Elec- 
tronic Discussion Groups and Newslet- 
ters, like their real-world cousins the 
magazine, newspaper and nationwide 
broadcast, are affirmatively “sent’ 
from one place to another. 

sent closer technical analysis than a pre- 
vious criminal case involving computer 
communications. In U.S. v. Thomar, 
74 F.3d 701 (6th. Cir. 1996) a 

an act purposefully directed toward the 

These two recent cases repre- 

husband-and-wife team of pornogra- 
phy dealers in California were arrested 
and held to stand trial in Tennessee for 
six counts under 18 U.S.C. Sec. 1465 
(employing a means of interst& wm- 

obscene, computer-generated materi- 
als through interstate commerce). The 
defendants argued that they never 
“sent” the electronic graphics to Ten- 
nessee, but the files were instead 
’retrieved” by a postal inspector in 
Tennessee. The wurt found that the 
distinction didn‘t matter hecause 
“Section 1465 is an obscenity statute, 
and federal obscenity laws. by virtue 
of their inherent nexus to interstate 
and foreign commerce, generally in- 
volve acts in more than one juridic- 
tion or state. Furthermore, it is well- 
established that there is no constitu- 
tional i m p e d i i t  to the government’s 
power to prosecute pornography deal- 
ers in any district into which the mate- 
rial is sent.” ?horn at 709. Hence, 
the limited applicability of %ma to 
civil tort cases may best be understood 
by the fact that the lhomas addressed 
jurisdiction solely through applidon 
of a federal criminal statute that would 
allow jurisdiction regardless of which 
party sent or received the illegal mate- 
rial. 

In contrast to %mas, there 
may be a newly-found willingness of 
courts to realize that different Internel 
activity carries with it differing levels 
of interstate. activity--and subse- 
quently differing levels of ‘purposeful 
availment” in terms of personal juris- 
diction. In turn, this may provide wr- 
prate  c o w l  with meaos by which to 
inform clients of potential liabilities as 
more and more businesses develop 01)- 

line presence, and may also provide 
defense counsel the means to draw 
upon welldeveloped jurisdictional de- 
fenses. 

meroc for the p”rP0se of tnnsporting 

FormerLDRC intern Charles 
Glarser is an arsouae a Preri, Fla- 
herry, Beliveau & Pachios in Pori- 
land. Maine. 
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Summary Judgment Granted for Globe in Krauss Case 

( c 0 M ’ ~ f r a P l r g s  5) 
was to be considered a public or pri- 
vate figure. Despite the fad that 
Kxaw produced and appeared on a 
regular basis io the nationdly- 
broadcast parenting program, gave 
inteNiews on the subject to the press, 
posed for the publicity pic- and 
regularly gave quo@ to the press to 
pronate his various television ven- 
iures with Joan Lunden, he argued that 
he should be considered a private fig- 
un under Time, Ine. v. Firestone, 424 
US. 448 (1976). 

In Firerrone, the Supreme 
court held that the plaintiff was not a 
public figure by reason of fame since 
she had not attracted any national 
press attention before her publicized 
divorce. Contrary to xsauss’ arm- 
ment, however, Judge Arber noted 
that Firestone did not create an ex- 
tion in the libel law for stories dealing 
with divorce or other personal dis- 
putes. Rather. its core holding, Judge 
AFber pointed out, was ‘that persons 
who had never obtained public atten- 
tion do not become public figures 
solely by G i g  compelled to partici- 
pate in the litigation or the like. Slip 

h d d ,  the wurt wrote, the 
Firmone h e  of cases ‘has been m 
jected as inapposite where the plaintiff 
sought and/or received public atten- 

op. at 12. 

tion before involvement in a dispute or 
before publication of an allegedly li- 
belous statement.” Slip op. at 12. 

Thus, the couxt held that 
Kraw was a public figure before the 
Globe article was published in March 
of 1992. He came to the attention of 
the public not by involuntary partici- 
pation in divorce litigation. but 
through his own voluntary efforts to 
publicize and promote himself, his 
wife and their family lifestyle. Fur- 
ther, the wurt noted, since Krauss and 
Lunden voluntary placed their per- 
sonal lives into the public arena, the 
Bssertion that his personal life was in- 
herently a private matter was ‘equally 
unconvincing.” Slip op. at 13. 

The court also held that even 
if Kraw were not to be consided a 
“public figure,” at minimum he must 
be considered a “limited-purpose pub- 
lic figure,” who also must prove ac- 
tual malice to recover for defamation. 
This decision was based on the fact 
that for many years, both Krauss and 
Lunden sought public attention to 
their views on married family life in 
television shows, boaks, videos and 
newspaper columns. 

*Musf Ha we A voided 
Truth ” is Not Enough 

Finding Krauss to be a public 

figure, the court then addressed 
whether he could denaonstrate that the 
Globe acted with ‘‘howhg falsity” or 
“actual malice” io publishing the d- 
cle. To support his claim, I(rauss u- 
ped that the prostitute’s 8ccount ‘ ~ 8 8  

so inhemtly improbable that only 
reckless person would have put it into 
circulation and that the Globe engaged 
in ‘purposeful avoidance of the 
truth.”’ Slip op. at 16. 

The court, however, rejected 
Krauss’ arguments by noting that 
*[w]hiIe ‘purposefd avoidance of the 
truth’ may be evidence of actual mal- 
ice if the defendant’s inaction was ‘a 
product of a deliberate decision not to 
acquire lmowledge of facta might con- 
firm the probable falsity of a state- 

is still required to show that the pub 
lisher actually believed its  SOUL%'^ 
story to be probably false.” Slip op. 
at 17 (emphasis in original). nus, 
the court held ‘[a] public figure pl& 
tiff cannot sustain his burden of proof, 
BS Krauss tries to, by asserting that the 
defendant ‘must have’ purposely 
avoided the truth or claiming that a 
wrongful intention can be shown 
through circumstantial evidence.” 

ment,’ [citations omitted] the plaintiff 

Slip op. at 17. 

W li 
Please submit Directow changes and e-mail addresses BOP 1997 

The new DCS Dmtory for 1997 wil l  be undergoing production shortly. We need your help in cor- 
recting any errors in your firm’s listing and updating any changes that occurred with regard to your 
firm’s name, address, phone number, branch offices, etc. since the Directory was published last 
February. LDRC would like to also include e-mail addresses in the Directory so please submit 

yours if you Wish it to be listed. 

Send all information to: Melinda Tesser, LDRC, 404 Park Ave. South, New York, NY 10016 or 
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How Do These Get To 
Trial? 

A Victory for NBC in 
Denver 

By Anne EL Egerton 

A trial cout in Denver re- 
cently granted a defense motion for a 
directed verdict in a defamation and 
false light case arising From a Denver 
television station's threepart series on 
'disciplined doctors.' The Denver sta- 
tion, KCNC-TV, aired a series of news 
reports in 1993 regarding the Colorado 
State. Board of Medical Examiners, its 
purpose, operations, proponents, and 
critics. The repott explained that the 
board's files are public recork. Dur- 
ing the course. of the three broadcast.% 
KCNC listed the MIDS of seventeen 
doctors in the Denver metropolitan area 
whom the board had disciplined in 
1992. Viewers were invited to write to 
the station for a brochure that listed the 
reasons for the discipline of each. 

In the first broadcast in the se- 
ries, the KCNC reporter staled: 

'In all, seventy-five physicians 
from across the state were disci- 
plined in 1992 for everything 
from drug and alcohol abuse to 
sexual misconduct to substan- 
dard care to negligence. " 

John M. Connolly, a retired 
surgeon, sued, claiming that the 
'seventy-five physicians' statement ac- 
cused all seventy-five disciplined doc- 

ciplined for al l  of the matters listed. In 

pended after he failed to appear for an 
examination related to suspected a l e  
hol abuse. 

Connolly sued KCNC, the re- 
porter on the 'disciplined doctor' se- 
ries, KCNC's general manager, and 
National Broadcasting Company, Inc., 
which owned the station at the time of 
the broadcast. 

The District Court for the City 
and County of Denver, the state trial 
court, denied the KCNC defendants' 

(7Zonnnuedonpogo 10) 

tors. including him. of having heen dis- 

fact, Connolly's license had been sus- 

Unauthorized Use of Cop Photo on Crucifucks CD 
Not Defamatory 

By Michael D. Epstein 

Holding that a photograph a p  
pearing on the back of a compact disc 
was not capable of conveying the meao- 
ing ascribed to it by the plaintiffs, a 
federal district court io Philadelphia has 
dismissed a defamation and invasion of 
privacy action brought against Borders, 
Inc., the corporation which owns a 
chain of r e a  stores that sell books, 
compact discs and records. F r u r d  
Order of Police, er aL v. lhe Cnrci- 
fuckr. er aL , 96-2358 (E.D.Pa.) 

Unauthorized Use of Cop's Photo 
The case arose out of the re- 

lease in 1992 of a compact disc by the 
band The Crucifucks. Aecordmg to the 
Complaint. the back cover of the disc 
contained an unauthorized reproduction 
of a poster created by the union that 
represents Philadelphia's police offi- 
cers (the "FOP'). depicting what a p  
pears to be a slain police officer. The 
FOP allegedly creaIed the poster in the 
mid-1980s as part of a promotional 
campaign to protest proposed police 
cut-backs. The photo on the poster 
showed an unidentified officer lying on 
the ground, his face obscured by his 
shoulder, next to a police car bearing 
an emblem stating 'Philadelphia Po- 
lice." On the photo appearing on the 
disc, the words 'Philadelphia Police' 
on the emblem were changed to 
'Lansing Police.' The disc cover did 
not refer to the FOP, the officer or the 
Philadelphia Police in any way. 

Plaintiffs, the officer who 
posed as the 'slain' police officer and 
a union representing police officers, 
brought the action against the band, its 
record company and Borders, which 
was alleged to be liable merely because 
it sold copies of the compact disc. 
Plaintiffs claimed that the defendants 
invaded their privacy by misappropriat- 
ing their likeness and property for corn 
mercial purposes and by portraying 
them in a false light: defamed them by 
implying Ihat they endorsed violence 

against and rmyder of police officers; 
and infringed on their common law 
copyright. 

The plaintiffs were upset that 
The Crucifucks used the photograph. 
because the compact disc contained 
'virulent. anti-American, anti-law en- 
forcement' lyrics and conveyed the 
impression that the plaintiffs - the 
FOP, and an individual police officer 
- approved of and, endorsed violenca 
against and murder of police offica's, 

Borders moved to dismiss 
plaintiffs' complaint. In its motion, 
Borders made. several arguments: 

1) that plaintiffs were neither 
identified nor identifable in the 
photograph depicted on the com- 
pact disc; 
2) that no reasonable person would 
conclude that a police officer and a 
union representing police officers 
would have endorsed a disc with 
such obvious hostility toward law 
enforcement agents, 
3) that the First Amendment 
shielded from liability distributors 
of publications that had no edito- 
rial control over the content of the 
publication and no specific knowl- 
edge of alleged &fanutory innu- 
endo contained on the disc; 
4) that plaintiffs' claims were 

barred by the statute. of limitations, 
since the disc was released nearly 
four years prior to the suit: and 
5)  that the copyright claim was 
preempted by the federal Copy- 
right Act. 

Fa17ure to State Privacy Claim 
In granting Borders' motion, 

the Honorable Herbert J. Hutton of 
the Eastern District of Pennsylvania 
first dismissed the FOP'S invasion of 
privacy claims on the grounds that 
O d y  llahlral prsonS had =Uses Of aC- 
tion under those torts. 

Judge Hutton also rejected 
(Connnuedanpage 12) 
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(confirmedfmnrprg. 9 

plaint and, later, theix motions for 
summary judgment. The court also 

OD. alternate (and mutually exclusive) 
theories of lihel per se and lihel per 
q d .  Trial began OD. September 23 
before a different judge. 

The Linguistic Expert 
The court denied a defense motion in 

limine to exclude the testimony of 
C o ~ o l l y ' s  linguistics expert, David 
S.Rood, Ph.D., a professor who 
studies the Mota Indian language. 
Dr. Rood testified that the technical, 
grammatical construction of the 
'seventy-five physicians' mtence 
mesntthatallseventy-fivedoctorshad 
heen disciplined for all of the offenses 
listed. The linguist conceded that he 
WBS offering no opinion as to how m 
average viewer would have under- 
stood the statement. and he disclaimed 
any interest in 'talking about common 
5 a l S e . m  

motion to di&S COMOlly'S COm- 

dOWed &Molly to proceed (0 trial 

Damages? 
connoUy, who retired nearly 

two years before the broadcast, &ti- 
fied h a %  the 'seventy-five physicians" 

C o ~ o l l y  admitted that his medid li- 
cense remabed suspended and that he 
had not applied for any jobs since the 
broadcast. But COMOIIY contended 
that there was consulting work that he 
could do Without a license, and that he 
had not applied for any positions bb 
fause - in his view - prospective em- 
ployers believed, as a consequence of 
the broadcast, that COMOUY was a 
'sexual offender" and 'a drug and al- 
cohol abuser. ' 

Comolly called the reprter 
and the general manager as adverse 
witneSse.9 at trial. He also presented 
reStimony from the research director 
of another Denver station regarding 
the Nielsen ratings for the broadcst in 

statement had damaged his reputation. 

q u e s t i O n .  

LDRC LibelLetter 

A Victov for RlBC in Denwer 

A Directed Verdict 
After the plaintiff rested, the 

KCNC defendants moved for a di- 
rected verdict. The trial judge, John 
W. Coughliin, granted the motion and 
dismissed the case. Judge Coughlin 
hrst d e d  that &Molly's defamation 
d a h  WBS fM libel pt7 quod, UOt libel 
per se. The court noted that the 
'seventy-five physicians' statement 
did not mention Connolly. Moreover, 
Judge Coughlii said, the only refer- 
ence to Connolly in the broadcasts - 
that he was one of the "physicians 
from the Denver metro area who were 
. . . disciplined by the state board of 
medical examiners' in 1992 - was 
‘absolutely me.' 

The court then found that 
C o ~ o l l y  had no evidence of special 
damages, a required element of a libel 
per quod claim. The judge noted that 
C o ~ ~ l l y  "couldn't apply for any job 
that w d d  require a medical license 
because his medical license had been 
suspended, and he had not taken any 
action to get that suspension lifted." 
Judge Coughlin further noted, "As to 
[any] other jobs outside one requiring 
a medical License, there was absolutely 
no evidence that there was any appli- 
cation for one after the [broadcast], 
[nor was there] any evidence that any 
such employer heard of the . . . 
broadcast and, therefore, refused to 
hire Dr. Conn~lly.' 

Judge Coughlin went on to 
hold that. even if he were 'wrong and 
this should be considered as a libel per 
se case,. Conaolly had failed to prove 
actual malice, required under Col- 
orado law where the publication con- 
cemed a matter of public intern. The 
wurt stated that there WBS "absolutely 
no evidence that the personnel at 
(KCNC] acted with anything but good 
faith." The judge found that "the 
broadcast was well-investigated prior 
to [air]', noting that the KCNC re- 
porter had examined the board's pub- 
lic records and had double-checked 
her facts with board personnel before 

the broadcast. 
Judge Coughlin also em- 

phasized that the brochure that 
KCNC made available to viewers 
accurately stated the -n for Con- 
nolly's discipline. In finding the 
brochure to be further evidence of 
KCNC's 'careful and wnaiderate 
work, Judge Coughlii implicitly 
rejected the argument of COMOUY'S 
8nomey that the brochure evidenced 
actual malice, because - Bccording 
to Connolly - it showed that KCNC 
'knew the true reasonm for Con- 
nolly's discipline and that that rea- 
son was not alcohol and drug ahuse, 
sexual misconduct, substandard 
care, and negligence. 

Judge Coughlin also em- 
phasized that there was no evidence 
that 'aayhody at [KCNC] ever 
thought or even considered" - -in 
their wildest imagination" - 'that 
the 75 physician[s] 5tatement would 
somehow be Eonstrued by anybody 
to mean that Dr. Connolly was dis- 
ciplined for [all of the items 
listed]. * 

The court did not reach the 
defendants' argument that Con- 
nolly's libel claim was barred by the 
'group libel" d e .  

Finally, Judge CoughliD 
heId that ~ m o l l y ' s  failure of proof 
on actual malice defeated his false 
light claim as well. 

Anne H. Egmon of MIC 
and George B. Curtis of Gibson, 
Dunn di Crutch represented the 
KCNC defen&nts. 
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BAN OF TRADING CARDS DEPICTING HEINOUS CRIMES AND CRIMINALS STRUCK DOWN 
BY NY FEDERAL COURT AS UNCONSTITUTIONAL 

Finds Even TV Link to violence is Inconclusive 

By Edward J. Ioaris 
Robert D. Balin 

On appeal from a US. Magis- 
trate's report and recommendation, a fed- 
eral judge recently held that a local 
county ordinance making it a misde- 
meanor to sell to children under seventeen 
any trading cards that discuss or depict 
heinous crimes is violative of the First 
Amendment. 

The case., Eclipse Enre@.w, 
Inc. v. Gulona. slip. op. CV 92-3416 
(ADS), 1996 WL 549297 (E.D.N.Y. 
Sept. 26, 1996). is significant not only 
because of its core holding that mitten 
discussions of crime and violence, even 
when purchased and read by children, are 
fully protected by the First Amendment, 
but because the court went out of its way 

vision violence - a far 'hotter' medium 
- and real-life crime 'is inconclusive.' 
Until now, the question whether violence 
on television causes children to become 
violent and/or aggressive has been solely 
the domain of scholarly and political de- 
bate. 

Offensive Cards in Nassau County 

to note that MY C a d  link betWm kk- 

The primary plaintiff in the 
Eclipse case publishes several series of 
trading cards, including, among others, a 
'True Crime' series with the faces of in- 
famous criminals and law enforcement of- 
ficials on the front and an encyclopedic 
history of their lives on the back. Other 
series include 'Coup D'etat,' which re- 
views the events leading to the assassina- 
tion of President John F. Kennedy. The 
*Rotien to the Core' series addresses var- 
ious crimes connected with New York 
City's municipal scandals. And the 
'Drug Wars' series considers individuals 
and events related to the prohibition of 

The chdlenged local 

County, New York - was the product of 
a small group of activists who were 
"offended" by trading cards that depict 
serial killers such as Charles Manson and 

drug trafficking. 

ordinance - Which was ena~ted in N-u 

Jeffrey Dahmer. In the Legislative In- 
tent section of the ordinance, the County 
concluded that the dissemination of trad- 
ing cards depicting "heinous crimes and 
heinous criminals is a contributing factor 
to juvenile crime, a basic factor in im- 
pairing the ethical and moral develop 
ment of [County] youth' and that such 
trading cards are 'harmful to minors.' 

Strict Scrutiny 
District Judge Arthur D. Spatt 

initially denied the plaintiffs' motion for 
summary judgment and referred the ac- 
tion to Magistrate Michael Orenstein to 
hold an evidentiary hearing and deter- 
mine (I) whether the local law is MI- 

rowly tailored to serve the County's 
compiling interest in providing for the 
well-being of minors, and (2) whether 
the types of trading cards prohibited by 
the statute are 'harmful to minors. 

The term 'harmful to minors' 
is defined in the ordinance as any de- 
scription or representation of a heinous 
crime or a heinous criminal, when it: (1) 
'Considered as a whole, appeals to the 
depraved interest of minors in crime; 
and (2) Is patently offensive to prevail- 
ing standards in the adult community BS 

a whole with respect to what is suitable 
material for minors; and (3) Considered 
as a whole, lacks serious literary, artis- 
tic, political and scientific value for mi- 
nors. - This is the definition of 'harmful 
to minors' upheld by the Supreme Cow 
in Ginsberg v. NEW York, 390 US. 629 
(1968), except here references to vio- 
lence and crime replace references to sex 
in Ginsberg. 

Upon review of the cases hold- 
ing that speech depicting violence is 
M y  protected under the First Amend- 
ment, Judge Span found that the trading 
cards at issue were protected speech. 
Yet, he was careful to note that 'not all 
attempts to control dissemination of 
speech depicting acts of violence is nec- 
essarily unconstitutional.' citing Pacf- 
fica Foundafion v. FCC, 556 F.2d 9.29 
@.C. Cir. 1977) (Bazelon, J. concur- 

ring) (noting that 'the prevalence of vi* 
lence, is a serious concern. which will 
continue to 'presaue' First Amen- 
concerns), rev'd, 438 U.S. 726 (1978). 
and Bens v. Mc€aughtry, 827 P. Supp. 
1400, 1406 (W.D. Wis. 1993), u r d ,  19 
F.3d 21 (7th Cir. 1994) (upholding 
prison's censorship of certain rap music 
which may 'incite or encourage violence' 
on the ground that prisoners are sub ja  to 
a different level of scrutiny than that ap- 
plied to the general population). 

the appropriate level of protection ac- 
corded to the trading cards at issue was 
strict scrutiny hecause the statute was a 
content-based restriction on speech. That 
is, the ordinance prohibited the d e  to 
minors of trading cards that depict crime, 
while not subjecting analogous cards &e. 
baseball cards) to war restrictions. 

Having articulated the standard 
by which the local law must be measured, 
the Court then turned to whether the ordi- 
nance was narrowly tailored to achieve a 

regard, Judge Spatt recognized that the 
County (like all local government) has a 
compelling interest in deterring juvenile 
crime and in protecting the emotional and 
psychological well beiig of minors. The 
court found, however, that the County's 
trading card ban did not. in fact, advance 
their asserted interests. 

Judge Span noted that, while the 
County was not required to draft its legis- 
lation with scientific certainty, it must 
come forward with sufficient proof to jus- 
ti& convincingly its abridgment of the 
constitutional right to speak. Indeed, the 
court stated. any IegisIative body seeldng 

speech must establish that the restriction 
directly advances the state interest in- 
volved. 

Upon de now renew of the 
Magistrate's evidentiary findings, Judge 
Spatt determined that the evidence pre- 
sented by the County in supprt of its as- 
serted interests was so 'weak and h f f i -  

f2mrrmdonpge 12) 

Judge Spatt then determtned ' t h a t  

compelling goverumental interest. In this 

to maintain a restriction OIL protected 
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Unauthorized Use of Cop Photo on Crucifucks CD 
Not Defamatory 

~ontimiedfrorapgc 9) 
the individual officer's invasion of 
privacy-misapproptiation claim, hold- 
ing that the complaint failed to allege 
the value - if any - that Borders ap- 
propriated from the officer's likeness 
that inured to Borders' h e f i t .  

No Defamatory Meaning 
Tbe Court next dismissed the 

d e h t i o n  and false light claims on 
the grounds that the inference that the 
plaintiffs desired to draw from the use 
of the photograph on the compact disc 
was unreasonable as a matter of law. 
As Judge Hutton explained, 
"Assuming knowledge of Sergeant 
W e n ' s  position as a police oKm 
and the FOP'S function as a union for 

are capable of recognizing the plain- 
tiffs from the photograph must know), 
the Court can think of 110 circum- 
stances under which police officers or 
the union would support violence 
against police officers. 

But Of and Concerning Made 
Easy to Meet 

Although he ultimately dis- 
missed these claims, the judge de- 
clined to do so w the grounds that the 
plaintiffs were, unidentifiable as a mat- 
ter of law. Although Judge Huaon 
recognized that it would not be posSi- 
ble for a person from the general p u b  
lic to rec0Pn;e the officer on thebasis 
of the 'scant features' available on the 
photograph, he nevertheless found 
that the identification requirement was 
capahle of being satisfied merely be- 
cause certain people close to the offi- 
cer - for example, his family, friends 
and fellow police officers - who knew 
about the cimm&mces under which 
the photograph was taken would be 
able to mguize him from the photo. 
The Court also believed it was reason- 
able to infer that a large number of 
city residents were exposed to the pho- 
tograph when it was used in a city- 
wide campaign by the FOP - even 

police Officers (as those persons who 

though the campaign predated the d i r  
by seven years and the lawsuit by 
nearly 12 - so that the photo was ca- 
pable of referring to the FOP. 

Under such an analysis, 
therefore, any defamation plaintiff 
seemingly could survive the identifica- 
tion requirement even if only his im- 
mediate family members were able to 
recognize him. While the Judge's rea- 
soning on this point is alarming, be- 
cause of his holding that the photo- 
p p h  was not capable of defamatory 
meaning. the d i n g  on identification 
did not salvage plaintiffs' claims and 
is merely dictum. 

In addition, Judge Hutton did 
not address Borders' First 
Amendment-based argument, that to 
hold a retailer liable for the content of 
material it merely sells or distributes 
would chill the distribution of speech 
to the public. 

The Court also dismissed 
plaintiffs' civit conspiracy claim and 
plaintiffs' common law copyright in- 
fringement claim. With respect to the 
latter, Judge Huaon agreed with Bor- 
ders that the common law copyright 
claim was preempted by the Copyright 
Act of 1976, which preempts both 
published and unpublished works. 

Plaintiffs attempted to appeal 
the Court's ruling but. because the 
court had dismissed the Complaint as 
to Borders only (which was the only 
party to move to dismiss the Com- 
plaint), the appeal was withdrawn as 
Untimely. 

Michael D. Epsrein is an as- 
sociarc with Montgomery. M e  
Cracken. Walker 6; Rhoads of 
Philndelphia. Penmylvania Howard 
D. Scher. Richard M. Simins and 
Michael D. Epsrein. of Montgommy. 
McCracken. Walker & Rhoads, repre- 
senred Borders.. 

T R ~ D ~ N G  CARDS 

~ O n l h U € d f i O m  p g 6  11) 
cient" that it could not withstand constitu- 
tional scrutiny. 

The hearing had revealed that 
there had been MI studies whatsoever on 
the effects of trading cards - or any read- 
ing material for that matter - on the b 
havior of children. In addition, the 
County Board of Supervisors, which 
passed the law, had gathered absolutely 
h o  evidence linking any trading cards to 
juvenile crime. * Indeed, the Board of Su- 
pervisors had failed to do anything more 
than look at the cards and to come to ih 
findings based on sheer 'surmise." The 
Court wrote: "surprisingly, the Board 
never even contacted the Nassau County 
Police Department to determine whether 
the trading cards played a mle in any 
crimes. Further, the Board did not wnsult 
any mental health professionals. such as 
psychiatrists or psychologists, to deter- 
mine whether the cards were 'harmful' to 
minors." 

Additionally, the evidence that 
the County presented at the hearing, th~ 
Court wrote, addressed only violence on 
television. The Court distinguished televi- 
sion from reading matter, noting that teb 
vision is .a vibrant visual medium which 
also engages an individual's hearing." 
But, Judge Spatt noted, .even if the Court 
were to find that studies on violence in 
television would wntrol an ordinance prc- 
hibiting distribution of trading cards. the 
literature regardiig the causal link between 
television violence and crime is inconclu- 
sive." 

Accordingly, Judge Spatt held, 
the countyhad failed to establish that the 
local law was narrowly tailored to meet n 
compelling state interest. Unlike the Mag- 
istrate in his Report and Recommendation, 
the court declined to address the question 
whether the local law was unwnstilution- 
ally vague and/or overhroad. 

The County has indicated tha~ it 
intends to appeal the decision. 

Mr. Bdin is a partner and Mr. 
Klaris an associate ai LonkeMu Iiovner & 
Kunz, LLP in New York City. Togerher 
r h q  represent he phimiffs in Eclipse En 

as cooperating onomeys for the 
N a m m  County Civil Liberties Union 
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Supreme Court Update: 
In the first week of the 199697 term the United SMes Supreme Court denied wriiomti in five mses involving the me& and 
libel law. IRme of the &nhzrlr favorthe me& WrhiIe the fourthpemitted a jury verdict of $750,000 to s&nd. In the fifth msl 
the Cowl r e b e d  io review ABC’S appeal of its motion to intervene in a class action suit. (see page I4 in this month’s LDRC _ _  
m e f i n e r ) ;  

1. McFarZane v. Esquire 
Magazine, 74 F.3d 1296, 24 hfedi.4 
L. Rep. 1332. oof. denied, 65 
U.S.L.W. 3245 (10/8/%, NO. 95-1169) 

Robert ‘Bud” McFarlane’s pe 
titioned for certiorari in his libel suit 
against Esquire magazine over an Octo- 
her 1991 article. The article included 
allegations that McFarlane, the ~ t i o n a l  
security advisor to President Reagan, as- 
sisted Israeli intelligence and pariici- 
pated in P conspiracy behueen Iran and 
the 1980 Reagan-Bush campaign to fore- 
stall a release of the American hostages 
in Iran until after the presidential elec- 
tion. See LDRC LibeWer, February 
1996 at 1, June 1996 st 8. 

Unhappy with the D.C. Ci- 
cuit’s affirmation of a summary judg- 
ment motion against him on the basis of 
the actual malice standard, McFarlane’s 
petition argued for re-examination of 
New York Ern v. SuIlivan. Among the 
questions presented by the petition were: 
(1) In a case governed by New York 
T i  v. SuZZivan, does a publisher act 
with actual malice when it publishes 
without corroboration highly defama- 
tory accusatiolls of an informant that 
publisher acknowledges is a liar? (2) Is 
the New Yo& T i  v. Sulliwn standard 
so purely subjective that admitted review 
of information showing publication’s 
falsity will not constitute actual malice 
unless the publisher confesses to his 
thoughts concerning the material? (3) 
Should the actual malice requirement of 
New York Timer v. Sullivan be re- 
examined. when its ‘daunting’ standard 
allows publication of defamatory false- 
hoods invented by an acknowledged 
liar? 

2.  Hopewell v. Midcontinent 
Broadcasting Cop.,  S.D. Sup. ct., 
538 N.W.2d 780, 24 Media L. Rep. 
1091. &. denied, 65 U.S.L.W. 3245 
(10/8/96, No.95-1954) 

The South Dakota Supreme 

Court affirmed summary judgment in fa- 
vor of defendant, a television station, 
that had heen sued for defamation by a 
candidate for Second Circuit judge in 
Sioux Falls. The station broadcast a 
news report, based on information from 
a confidential source, that 12 yeam ear- 
lier the candidate had been slipped a hal- 
lucinatory drug, causing him to enter a 
drug store and a cathedral completely 
nude and ultimately leading to an arresl 
for attempted rape. The court ruled that 
the lower c o d  correctly did not compel 
the journalist to divulge his source and 
that there was no evidence of actual mal- 
ice. 

The question presented by the 
petition was: Did the releare of c o d -  
dential records in violation of city regu- 
lation and state statutes deprive peti- 
tioner of equal protection, due process. 
Fourth Amendment right to be let alone, 
and First Amendment right to run for of- 
fice without torlious interference by his 
election opponents? 

3. Lafaye& Morehouse 
Inc. v. Chronicle Publishing 
Company, 31 a. ~ p p .  4th 855, 44 
Cal. Rph. 2d 4, 23 Media L. Rep. 
2389 (Cal. Ct. App. 1995), cof. denied, 

1789) 
Plaintiffs, More University and 

several affiliates, brought a libel claim 
against the publisher of the San Fran- 
cisco Chronicle based on a series of ad- 
des describing a dispute between More 
University and the county authorities. 
Defendant moved to dismiss, relying on 
section 425.16 of California Code Civ. 
Proc., an Anti-SLAF’P statute, which 
provides for early dismissal of nonmezi- 
torious actions that chill the valid exer- 
cise of free speeh. Ruling that More 
failed to present proof of falsity, the trial 
court granted defendant’s motion. On 
appeal, the California court of appeals 
affirmed the dismissal, holding that 

65 U.S.L.W. 3245 (1018/96, NO. 95- 

plaintiff did not show a probability tbat 
it would prevail on its libel claim. See 
LDRCLibeUer,  August 1995 at 3. 

In its petition for certiorari. 
plaintiff presented the following que% 
tions: (1) Is California’s anti-SLAF’P 
statute unconstitutionally vague? (2) 
Were petitioners denied equal protection 
guaranteed by the Fourteenth Amend- 
ment by application of the anti-SLAPP 
statute against them, limiting their ac- 
cpss to courts when they sought redress 
against a newspaper for a series of arti- 
cles that defamed them and invaded their 
commercial and academic interests? 

4. Philadelphia T d u n e  
co. v. Brown, 668 A.2d 159.441 Pa 
Super. 52, 24 Media L. Rep. 1505 (Pa 
Super. Ct. 1996). cen. denied, 65 

n e  Supreme Court let stand a 
$750,000 libel judgment in a case M s -  
ing out of a report concerning the re& 
bursement the plaintiff, a dentist, re- 
ceived from the state for work that he 
performed on lower-income patients. 
While the plaintiff had heen investigated 
for welfare fraud, he had not been 
charged with any crime. as the article al- 
leged. On appeal the defendant argued 
that the plaintiff should have bem found 
to be a limited purpose public figure and 
subsequently held to the actual malice 
standard. See LDRC Libeltener, De- 
cember 1995 at 8. 

The question presented by the 
petition WBS: Did the Pennsylvania a p  
pellate courts err in not concluding tbat 
individual who was the subject of a 
widely disseminated government issued 
press release alleging that he had mis- 
used public funds was not a limited pur- 
pose public figure and therefore. did not 
have to prove actual malice in his 
defamation action brought against a 
newspaper which reported on the public 
controversy? 

U.S.L.W. 3245 (1018/96, NO. 96-71) 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



Page 14 LDRC LibelLetter 

Can Parties Vacate A Jwy Verdict 5y Agreement? 
Collateral Estoppel b y ABC in Libel Suit Disappeared as Well 

The U.S. Supreme Court has 
recently declined to review an attempt 
by ABC to W e a g e  the sealement and 
subsequent vacahu of 811 $8 million se- 
curities fraud verdict that ABC sought to 
use in defense of a libel suit filed against 
it. America Broadcasting Cornpmh, 
Inc. v. BankAlantic Financial Corp., 85 
F.3d 1508 (11th Ci., 1996). col. de- 
nied, 65 U.S.L.W. 3230 (1017l96, No. 
96-124). 

&dkt? What VefdiCt? 
In 1992, a Miami federal court 

jury found that timncier Alan Levan and 

sands of real-estate investors, awarding 
the plaintiff clam $8 million in damages. 

In the same cowhouse Levan 
had already filed a libel action against 
ABC for a 20/20 report which criticized 
Levan's dealings with the same in- 
vestors. Verdict in hand, ABC moved 
for summary judgment in February 
1993, arguing that the collateral estoppel 
effect of the verdict in the class action 
suit precluded a judgment agaiast ABC 
in the libel lawsuit 

The magistrate overseeing the 
preliminary stages of the case, U S .  
Magistrate William Turnoff, agreed, 
stating that Levan would be "unable to 
prove the gist of the 20/20 story false," 
and therefore recommended that the libel 
suitbedismissed. Butwithanissueof 
equitable rescission still open in the class 
action suit, the district cwrt stayed the 
profeedings in the libel suit, and by the 
time the court finally got around to &- 
ing a final ruling on ABC's motion. the 
$8 million verdict had disappeared. 

Motions for remitittor, JNOV, 
and a new trid brought on by the class 
action defendants, including Levan, 
were denied, and an appeal dismissed on 
the holding that the district court's judg- 
ment was not yet final beeawe of the 
outstanding claim for equitable recis- 
eon. Levan and the corporate defendant 
then settled with the investors, paying 
the full $8 million, plus an interest com- 

the corporate defendant had misled thou- 

p e n t ,  in exchange for a stipulated mc- 
tion to vacate the jury verdict and result- 
ing judgment - a clean slate, with all 
traoes of the verdict erased. 

Upon receiving notice of the 
tum of events the district court rejected 
the magistrate's recommendation and r% 
huaed the case for Mer consideration. 
In April 1995, the magistrate recom- 
mended that ABC's summary judgment 
motion be denied. 

ASC's Motion to Intervene 
Facing the prospect of defend- 

ing the libel suit at a trial, and without 
its strongest and certainly most easily 
demonstrated defense, ABC moved to 
intervene in the class action for the pur- 
pose of opposing the vacatur of the jury 
verdict and the judgment, arguing that 
the magistrate's recommendation regard- 
ing the summary judgment motion gave 
ABC sufficient interest in the settlement 
to entitle it to intervene. With Levan 
and the plaintiff class both opposing 
ABC's attempt at intervention, the dis- 
trict court denied ABC's motion. AAer 
a heming on the proposed settlement, the 
district court approved the agreement 
and entered a f i ~ l  judgment vacating 
the jury verdict and the judgment. 

ABC then appealed to the U.S. 
court of Appeals for the Eleventh Cir- 
cuit arguing both that it was entitled to 
intervene in the class action and that the 
district court's approval of the settle- 
men1 was an abuse of discretion because 
the agreement was designed to manipu- 
late the judicial system. To support its 
arguments, ABC cited the 1994 U.S. 
Supreme Court decision in U.S. Bm- 
cop Mortgage Co. v. Bonner Mall Part- 
nership, - U.S. --, 115 S.Ct. 386, 
130 L.Ed.2d 233 (1994), where the 
CouR noted that it disapproved of such 
settlement agreements. 

n e  Court of Appeals never 
reached ABC's saond argument, how- 
ever, because it found that ABC lacked 
the atandmg necessary to challenge the 
proposed settlement. Addressing first 

ABC's contention that it should be per- 
mitted to intervene as of right, the court 
found that "ABC's &erest in the wht- 
eral estoppel effect of the jury's verdict 
in this case is too collateral, indirect. 
and insubstantial to support intervention 
as of right." 85 F.3d at 1513. 

Turning to ABC's argument 
that it. nonetheless, shoutd be permitted 
permissive intervention, the court again 
ruled against ABC holding that permit- 
ting ABC to intervene for the purpose of 
blocking the vacatur would 
"substantiaUy prejudice Levan and b s  
company] BFC, becaw unless vacated, 
the jury verdict and judgment in the 
class action will preclude their libel 
claim against ABC. 

In the court's words, "ABC 
will have an opportunity to establish in 
the old-fashioned way the defense that it 
sought to preclusively establish with the 
class action jury verdict and judgment.' 
85 F.3d at 1514. 

The court then affumed the dis- 
trict cowt's denial of ABC's motion to 
intervene, and ABC filed a petition for 
certiorari with the U.S. Suprem Court. 
The filing attracted media interest in the 
case and brought to light the alI too com- 
mon pattem of rich litigants using their 
deep pockets to eradicate adverse judg- 
ments. (See Wall Smeer Journal, 
Septemk 24,1996, atp.Bl5. ml. 1) As 
Floyd Abrams, ABc's attorney, argued 
in the ptition, .once a judgment is ea- 
tered it may not become a settlement 
pawn to be routinely purchased and sold 
at will by the litigants." 

Unfortunately, the Supreme 
Court denied review of ABC's petition 
on the first day of the 1996-97 session. 
Trial in the case is scheduled to a m -  
m c e  October 28 and to require at lead 
three weeks. 

85 F.3d at 1514. 
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FIRST AMENDMENT OBSERVATIONS 
ON THE 1995-96 SUPREME COURT TERM 

Cam DeVore war unable to join our 
other mayist.~ this Augur when we p& 
lishtd commenas by F b y i  Abram. Teny 
Adpmron, B ~ c r  Ennir and Lufher Mun- 
ford on the Supreme Caw and the First 
Ammdmem. Bur W R C  will bepublish- 
ing Cam's essay, as well as re- 
publishing the other pssays. in the Octo- 
ber 1996 LDRC BULLETIN and 
thoughr ir worthwhile to publish it here 
as weU 

By P. Cameron DeVore 

The 1995 term was a good 
year for the First Amendment in 
the Supreme Court. While their 
doctrinal approaches varied, the 
justices often agreed that govern- 
ment cannot burden any category 
of speech if less speech-intrusive 
alternatives are readily available. 

In cases of less direct in- 
terest to the media bar, the Court 
broke new First Amendment 
ground in O'Hare Truck Senice 
v. Northlake and Board of Cowuy 
Commissioners v. Umbehr, ex- 
tending to independent govern- 
ment contractors the First 
Amendment protection accorded 
the speech of government em- 
ployees. And in Colorado Re- 
publican Federal Campaign Com- 
mission v. FEC, the Court struck 
down a federal election law limit- 
ing poIitical party expenditures 
made independently of a particu- 
lar candidate. 

Continuing its pro-speaker 
trend in media-related cases, the 
Court's two most significant First 
Amendment decisions were the 
unanimous result in the latest in 
its apparently annual commercial 

speech series in 44 Liquorman v. 
Rho& Island, and a mixed but 
disquieting decision in the cable 
indecency case, Denver Area Ed- 
ucational Telecommunications 
Consortium, Inc. v. FCC. 
44 Liquormart and Denver Area 
also provided an early glimpse 
into cases currently or inevitably 
on the Court's agenda, one testing 
Congress's Internet indecency 
ban, and others challenging the 
federal restrictions on tobacco ad- 
vertising. 

44Liquonan was a 
splendid decision - less for any 
profound changes wrought in the 
Central Hudson test than as a 
harbinger of the eventual demise 
of Central Hudson and evolution 
toward stricter scrutiny for com- 
mercial speech regulations. All 
nine justices agreed that Rhode 
Island's ban on liquor price ad- 
vertising was "more extensive 
than necessary" to serve the 
state's asserted interest in promot- 
ing temperance, thus failing the 
fourth prong of Central Hudson. 
Justices Stevens, Kennedy, Gins- 
burg, and Thomas would apply a 
higher level of scrutiny to any pa- 
ternalistic government suppres- 
sion of nonmisleading and truth- 
ful commercial speech. Justices 
O'Connor, Souter, Breyer, and 
Chief Justice Rehnquist would 
nominally retain the Central Hud- 
son test, but all appeared to agree 
to such a strong reading of part 
four as to greatly limit the reach 
of Central Hudson. Justice Scalia 
supported the result but was rela- 

tively noncommittal. 
The Central Hudron test 

has allowed such aberrations as 
Posadas (now effectively over- 
ruled by 44 Liquonnan), Edge 
Broadcarring, and F7orida Bar. 
The dark side of Central Hudfon 
has always been its arguable a p  
proval of advertising restrictions 
designed to suppress demand for 
a lawful product. Justice 
Stevens' opinion in 44 Liquor- 
mart would lop off the worst as- 
pects of that reading of Central 
Hudron, reiterating Rubin's insis- 
tence that there is no special def- 
erence permitted for restrictions 
of advertising of so-called 'vice" 
products, and rejecting the much 
criticized Rehnquist theory in 
Posadnr, which asserted that gov- 
ernment's power to ban a product 
must include the "lesser" power 
to ban speech about same. 

In any event, &Liquor- 
mart is a powerful result high- 
lighting the apparently growing 
number of justices prepared to 
give enhanced protection of com- 
mercial speech. 

Regrettably, Denver Area 
is a darker story. Cable operators 
challenged the operation of three 
key provisions of the 1992 Cable 
Television Consumer Protection 
and Competition Act. Two were 
struck down by the Court under 
the First Amendment, but 
Section 1O(a), giving cable opera- 
tors editorial discretion to ban 
"indecent" programming on 
leased-access channels, survived. 

(Continuedmpogr 16) 
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THE 1995-96 SUPREME 
COURT BERM 

@ w i n u e d ~ p a g e 1 5 )  

Justice Breyer's almost pahfully 
hedged opinion declined to apply 
even intermediate scrutiny to the 
provision, and instead invented a 
brand new and more lenient 
scrutiny called "close judicial 
scrutiny" - requiring something 
called an "extraordinary prob- 
lem," and only a ''carefully tai- 
lored" governmental solution. 
Justice Kennedy, clearly this 
Court's most consistent and elo- 
quent First Amendment spokes- 
man, described his colleague's 
opinion on Section 1O(a) as 
"adrift." In spite of some com- 
ments that Justice Breyer was 
wise to take a cautious approach 
in considering "new technolo- 
gies" under the First Amendment, 
it was hard to disagree with JUS- 
tice Kennedy's critical analysis. 

Both 44Liquoman and 
Denver Area will play a signifi- 
cant role in the 1996 Term, and 
in  cases in the Fourth Circuit in- 
volving alcohol beverage and to- 
bacco advertising - all of which 
may ultimately be headed for the 
court. 

As opposed to Justice 
Breyer's unanalyzed assertion 
that the adequately "extra- 
ordinary" problem underlying 
Section 1O(a) is "protecting chil- 
dren from exposure to patently 
offensive depictions of sex," a 
three-judge court applied classic 
First Amendment analysis in its 
unanimous decision of June 12 in 
ACLU v. Reno, striking down 
congressional attempts to "protect 

children" by forbidding inde- 
cency on the Internet. In sharp 
contrast to Justice Breyer's a p  
proach, Judge Dalzell observed: 

"My analysis does not 
deprive the Government of all 
means of protecting children 
from the dangers of Internet 
communication. The Govern- 
ment can continue to protect 
children from pornography on 
the Internet through vigorous 
enforcement of existing laws 
criminalizing obscenity and 
child pornography. . . . As 
we learned at the hearing, 
there i s  also a compelling need 
for public education about the 
benefits and dangers of this 
new medium, and the Govern- 
ment can fill that role as well. 
In my view, our action today 
should only mean that the 
Government's permissible su- 
pervision of Internet content 
stops at the traditional line of 
unprotected speech." 

The powerful fact base 
and profound acknowledgement 
of the uniqueness of the Internet 
supporting the ACLU v. Reno de- 
cision wiU make it difficult for 
the Supreme Court to overturn 
the hial court. However, Denver 
Area, at least given Justice 
Breyer's "new technology" analy- 
sis, leads to concern about how 
some justices may respond in 
Reno. 

Denver Area's stress on 
protecting children has also been 
seized upon by the United States 
to help legitimize the FDA's 
wide-ranging limits on tobacco 
advertising. However, when 
confronting advertising of a legal 

product as opposed to attempted 
limits on patently offensive depic- 
tions of sex, Denver Area cannot 
legitimately be stretched to over- 
come the Butler, Sable, and BoI- 
ger requirement that adult speech 
not be reduced to a level appro- 
priate for the sandbox. Summary 
judgment will be argued early in 
1997 in the tobacco and advertis- 
ing industry challenges in North 
Carolina to the FDA's regula- 
tions. 

More immediately, the 
Fourth Circuit is likely to respond 
this fall to the Supreme Court's 
remand of Anheuser-Bus& V. 
Schnwke and Penn Advedsing v. 
Baltimore, the Baltimore bill- 
board cases, for reconsideration 
in light of 44Liquomrt. The 
United States has also filed an 
amicus brief in the Fourth Cir- 
cuit, asserting that 44 L i q w m n  
does not foreclose the Fourth Ci- 
cuit's extraordinarily deferential 
approval of Q 12@)(6) dismissal 
of those challenges to the Balti- 
more billboard regulations, and 
asserting that Denver Area's pro- 
tection of children allows the 
Fourth Circuit to affm its earlier 
result. 

In short, the United States 
is pursuing a unifted strategy in 
these various cases, and this 
Term's results in 44Liquomn 
and Denver Area will obviously 
play a central role in this continu- 
ing First Amendment drama. 

P. Cameron DeVore ir with the 
Jim Davis Wright Tremainc in sennle, 
Washington He is currently President 
of the LDRC Dgeme Coumel Section. 
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Federal Rules of Civil Procedure 
Amended Rule 26(a) Criticized 

DCS Survey 
Last month LDRC reported the 

d t s  of a survey of DCS membership 
conducted by DCS me& firms Stein- 
baa & Falconer and Willcox & Savage 
which found that of the nttorneys who 
had dealt with the new rule in the li- 
bel/privacy context nearly 80 96 believed 
that the new Rule 26 favors neither 
plaintiff of defendant. The survey dso 
showed that defense counsel have 
adapted to the new rule by changing 
their litigation strategy - seeling dis- 
missal, summary judgment or settlement 
more often. See W R C  LibelLener, 
September 1996 at 13. 

In a related article, Nicole 
Wong, a media practitioner with Stein- 
baa & Falconer, d y z e d  the potential 
pitfalls that new Rule 26 presents to the 
media defendant. Especially troubling, 
Ms. Wong noted, is the concern that 
'coerced 'voluntary' discovery under- 
mines the existing constitutional Limits 
on litigation against [the media]." 
While noting that it is still early to see 
the full impact of the amendments, Ms. 
Wong pointed out that, without a uni- 
form d e  throughout the federal courts 
and with the threat of litigation over just 
what must be disclosed under the new 
rule, "The uncertainty and potential an- 
cillary litigation caused by the amend- 
ments threatens the well-established 
First Amendment principle that 'suits 
against the media should be controlled 
so as to minimize their advem impact 
upon press freedom.'" See LDRCLibel- 
Lener, September 1996 at 13, quoting 
McBride v. Merrell Dow & Pharm. Inc., 
717 F.2d 1460. 1466 @.C. Cir. 1983). 

ABA Survey 
A far more critical eye was cast 

upon new Rule 26 in a recently pub- 
lished survey conducted by the ABA's 
Section of Litigation's Committee on 
Pretrial Practice and Discovery. In its 
279 page report entitled, Mandatory 
Disclosure Survey: Federal Rule 

26(a)(l) After One Year ('ABA Re- 
pon"), the Committee related that the 
survey results suggest 'that federal p m -  
titioners feel that the mandatory disclo- 
sure provisions of Rule 26(a)(l) have 
had little impnct on their practice, and 
they strongly urge that the Rule be re- 

ment to Rule 26(a)(I) may have Limited 
Impact on Federal Pretrial Practice, 
 GATI ION NEWS, September 1996 at 8. 

Specifically, the report stated 
that 'roughly 75% of the respondents 
said that Rule 26(a)(l) should not be 
continued as a rule of procedure." Id 
In addition, the Committee reported 
that, 'The sutvey provides no evidence 
that the Rule has reduced discovery 
costs, delays, or conflict between oppos- 
ing counsel. Neither hsr the Rule gener- 
ated visible systemic improvements to 
the discovery process." Id. 

In addition, the survey found 
that respondents felt that the tule change 
imposed greater costs on litigation, but 
more so on defendants than on plaintiffs. 
The Rule, according to over 50% of the 
respondents, provides an additional 
arena for obstructionist tactics and did 
not reduce the need for subsequent dis- 
covery. Id. at5 

Although the report also re- 
vealed that 'the Rule has promoted nn 
earlier exchange of information than tra- 
ditional discovery and i n d  commu- 
nication between opposing counsel," the 
authors point out that 'since the manda- 
tory meet-and-confer requirement was 
added to Rule 26 at the same time as 
other prediivery amendments, it is not 
clear which part of the Rule is truly re- 
sponsible for increase in communica- 
tion." Id. at8. 

Despite the fact that the relia- 
bility of the survey may have been nf- 
fected by various factors (see below) the 
Committee wrote that 'federal rulemak- 
ers can fairly consider the survey results 
and responses as an objective, reliable 

(Continuedonpage 18) 

pealed." Jasmina A. Theodore, Amend- 

Rule 2 6 k )  Update on 
Advisory Committee 

As WBS reported in the June 
1996 W R C  LibeUAter. the Advisory 
Committee on Civil Rules decided not to 
adopt Bmendments to Rule 26(c) which 
would have allowed courts to issue pro- 
tective orders based merely on the stipu- 
lations of the parties. Rather, the Com- 
mittee decided to hold Rule 26 (c) 'for 
M e r  consideration as part of a new 
project to study the general scope of dis- 
covery authorized by Rule 26@)(1) nnd 
the scope of document discovery under 
Rules 34 and 45." Report at p. 1; See 
LDRC LibelLener, June 1996 at 3. 

The early work on this project 
has already begun with discussion of the 
project on the agenda at this month's 
Advisory Committee meeting. For the 
meeting the American College of Trial 
Lawyers, at whose request the Commit- 
tee decided to reconsider "the basic 
scope of civil discovery," has prepared 
a paper on the history of civil discovery. 
But with the project expected to take two 
to three years to complete, it may be 
some time before the Committee has 
anything further to say on Rule 26(c). 

Senator KobJ's Legislation 
On another front Senator Kohl 

@. Wisc.) has introduced legislation in 
the Senate proposing an amendment to 
Rule 26(c) that would affect protective 
orders and the sealing of cases nnd set- 
tlements in suits related to public health 
or safety. Entitled the 'Sunshine in Liti- 
gation Act of 1996," the bill provides 
that courts shall enter protective orders 
under Rule 26(c) only after 'making 

'(A) such order would not restrict the 
disclosure of information which is rele- 
vant to the protection of public health 01 

safety; or 
'(B)(i) the public interest in disclosure 
of potential health or safety hazards is 
clearly outweighed by a specific and 
substantial interest in maintaining the 

(Conh"edonpge 18) 

particularized findings of fact that - 
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Amended Rule 26ta) 
Criticized 

( C o w d J h m p l g e  17) 
resource about the i m w t  of Rule 
26(a)(l) on federal practice and practi- 
tioners to date." ABA Rqwn at 29. 

bottom line fanclusion that we reach . . . 
is that a sizable majority of the respon- 
dents have not accepted Rule %(a)@) dis- 
closure as apatr of the procedural frame- 
work for civil litigation in federal court, 
and they want automatic disclosure s b w k  
from the rules d e n  the discovery issue is 
revisited." ARA Report, ~ ~ i w ?  Sum- 
m a ~ ,  p. 6. 

Finally, the report stated, 'The 

The Federal Judicial Center's 
Critiques 

h response to the criticism 
levied at Rule 26 by the ABA Litigation 
Section Survey. the Federal Judicial Cen- 
ter provided comments to the Advisory 
Committee on Civil Rules critiquing the 
study's findings and methodology. 
Stressing that thek critique 'is not a Fed- 
eral Judicial center commentary on the 
policy puestions underlying the debate on 
Rule %@(I), nor is it a defense of the 
rule or an argument that the litigation bar 
favors the rule," the center stated that its 
purpose in critiquing the study was to 
"simply argue tbat the bar's position can- 
not be gleaned from these data." Leaer 
fmm Federal Judicial Center to Rules 
Committee Support Office (July 19, 
1996) at 1 ("Letter"). 

Specifically, the Center high- 
lighted three 'fundamental problems" 
witb the research upon which the ABA 
based its study. First, the center noted 
that the fact that the ABAstudy was based 
upon a questionnaire response rate of 4 96 
calk into questim the reliability of the re 
spouses. Despite the ABA's statement 
that 'survey research litemhue indicates 
thata responseratebetweenthreeand 
five percent can be expected," the center 
contended that the same 'literature also 
wams of the dangers of relying on studies 
with such low response rates.' In fact, 
the center continued, the danger is partic- 
ularly high when the question may arouse. 
'strong feelings for or against an issue" 

as with Rule 26. Letter at 2. 
Further, the Center stated that 

with 65 46 of those respondiog identifying 
themselves as defense attorneys, the ABA 
should have been more cautious in formu- 
lating the generalizations it attiibuted to 
the entire bar. While the ABA study 
stated that the Survey "was designed so 
that most questions would be neutral as to 
attormey-orientation,' (see ABA Report at 
34). tbe Center countered by pointing out 
that '[wlhile the questions may be 
phrased neutrally, to the extent bat opin- 
ion is related to the side one routinely 
represents it mattes very much who an- 
swers the questions." Letter at 2. Thus. 
the Center argued *we cannot know 
whether the findings of this study are rep 
resentative of the Litigation Section with- 
out information about the de- 
fense/plaintiff makeup of the section (and 
ahigher response rate)." Letter at 2. 

Finally, the Center questioned 
the ABA's reliance on the opinions of at- 
torneys with too little experienw with the 
new rule. In fact, the center pointed out 
that while 820 respondents answered the 
survey's central question - whether 
amended Rule 26 should be retained in its 
present form - only 603 had litigated in 
a district where the d e  was in effect. 
Thus, the center continued. "a 9~arter of 
the respondents expressed an opinion 
though they had no experience with the 
rule." Letter at 3. The Center (hen con- 
cluded that, "[gliven the respondents' 
limited experience with the rule and the 
possibility that their opposition may be 
grounded more in the rule's prim q t a -  
tion than in actual experience, we believe 
the study provides no empirical basis for 
drawing MY conclusions about the rule's 
effects." Letter at 3. 

According to Litigation News, 
the ABA Litigation Section Newsletter, 
the Section is contemplating the prepara- 
tion of a response to the Federal Judicial 
Center, while those responsible for the 
study may be retreating somewhat from 
the generalized conclusions of the survey. 
In Litigation Docket, an ABA publica- 
tion, Melinda Thaler, co-chair of the Pre- 
trial Practice and Discovery Committee, 
was quoted as saying, 'Certainly we rec- 
ognize in the report that this is not a sta- 
tistically valid sample. Our objective was 

to participate in the dialogue that the 
Civil Justice Reform Act began by prc 
viding anecdotal evidence of practical ex- 
perience to Rule 26." See firigafion 
Docker, Fall 1996, Vol. 2, Iss. 1. at 2. 

Other Studies 
In addition to the LDRC survey 

and the ABA study, two other d e s  
have been &ne analydng the effects and 
attitudes regarding amended Rule 26. 
First, the government has commissioned 
a study by the Rand Organizaion analyz- 
ing the effects of Rule 26. Although the 
repod is in a final draft stage, and has not 
yet been made public, it is reported that 
the study shows a 95% confidence rate 
that amended Rule 26 does, in fact, cut 
down on litigation time. 

Another survey w a  conducted 
in the Eastern District of Pennsylvania. 
That study reportedly showed thaI 80% of 
judges favor the rule while 6096 of the 
bar also like it. 

Rule 26(c) 

fZontinuedfim page I?) 
confidentiality of the information or 
records in question; and 
'(ii) the requested protective order is no 
broader than necessary to protect the fi- 

In addition, any pro-tive order thst 
meets the requirements above will not be 
permitted to remain in place after the en- 
try of final judgment unless the court 
makes a separate particularized finding 
of fact stating that the conditions con- 
tinue to be met. 

Further, the bill provides that 
the party seeking the protective order 
will bear the burden of proof, and also 
includes a prohibition on protective or- 
ders which would restrict a party 'from 
disclosing information to a Federal or 
State agency with authority to enforce 
laws regulating m activity relating to 
such information." 

Although the bill passed the Ju- 
diciary Committee with a favorable vote 
of 11-7, it was subsequently voluntarily 
pulled off the floor. senator Kohl's of- 
fice has reported, however, that the Sen- 
ator will re-introduce the bill next year. 

vacy interest asserted." 
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U P D A T E S  

1. Prozeralik v. 
Capcities Settled 

$1 1 Million Libel Verdict Had 
Wthstood N. V. Appellate Courts 

The parties have sealed Prmer- 
alik v. Capital Cirier Communicarions 
Inc, the libel suit broughl by a Niagra 
Falls restauraateur against a Buffalo 
television station, formerly owned by 
Capital Cities. While winning $11.5 
million in his second trial against Capital 
Cities - $11 million in various compen- 
satory damages and $500,000 in p”i- 
tive damages - the appellate court had 
reduced the amount to $1 1 million, find- 
ing that the evidence did not support the 
common law malice required in New 
York for a punitive damage award. 

In September, the Court of A p  
peals, New York’s highest court, re- 
fused to hear Capital Cities’ appeal. The 
parties have not indicated the terms of 
the settlement. (See LDRC LibelLaner, 
September 1996 at 1) 

The libel suit was brought after 
the Buffalo television station mistakenly 
identified John Promalik ps the. victim 
of an organized crime beating. (See 
LDRC LibelLetrer, November 1994, at 
4). The $11 million compensatory 
award included $6 million for loss of 
reputation. $3.5 million for emotional 
and physical injury, and $1.5 million for 

This was the second trial in this 
case. The fust trial resulted in an $18.5 
million jury verdict which was remitted 
by the trial judge to $15.4 million, af- 
fmed by the Appellate Division, but 
subsequently reversed and remanded by 
the New York Court of Appeals based 
upon an error in instructing the jury on 
the issue of falsity. (See LDRC LibelLet- 
fer, January 1996, at 8). 

OUt-Of-pket I-. 

2. California Amends Fair 
Report Statute Overruling 

Shahvar 

California has adopted an 
amendment to its statutory fair report 
privilege makiog it clear that a fair and 
accurate report ro a public journal, as 
well as in a public j o d  is privileged. 
’Ihe bill amends 9 47 of the California 
Civil Code dealing with privileged pub- 
lication or broadcast. In section 1 of the 
Bill, the legislature states that the. statute 
is intended to overmle a California ap 
pellate court decision finding that a 
plaintiff providing, through his lawyer, 
a copy of a civil complaint to a reporter 
was not privileged. Shahvar v. Supe- 
rior Coun, 28 Cal. App. 4th 453 
(1994). 

In Shahvor, at issue was 
whether the plaintiff was privileged to 
transmit a facsimile copy of  a cornplaint 
to the San Francisco Examiner newspa- 
per. Shahvar, an original founder and 
former employee of ASP, a computer 
service company, filed suit against the 
company following his dismissal for 
poor performance and misconduct. T6e 
basis for cross-complainants’ libel 
claim, however, was not that Shahvar 
filed a false complaint in court. Rather, 
the libel claim was based on Shahvar’s 
communication of copy of complaint 
which induced the newspaper to publish 
an article summarizing the complaint’s 
allegation. The Court of Appeal held 
that such communication was not cov- 
ered by litigation privilege Since it was 
made to someone unrelated to litigation. 

Citing Financial C o p  of 
Amprien v. Wilburn. 189 Cal.App.3d at 
p. 777. the court interpreted 5 47 to con- 
tain “the requirement that the communi- 
cation be in furtherance of the objects of 
the litigation,” which allowed the court 
to conclude that the communication must 
be ‘connected with or have some logi- 
cal relation to the action ...” 

3. California Supreme Court 
Grants Hearing in Khawar 

The California Supreme Court 
has granted defendant’s Petition for 
Hearing in an appeal of a $1.17 million 
verdict awarded to Khalid Khawar 
against Ihe Globe. a nationally dis- 
tributed tabloid, after it printed a story 
in April, 1989 reporting allegations in a 
recently published book that it was 
Khawar who assassinated Robert 
Kennedy. and not Sirhan Sirhan, the 
man convicted of the crime. The 

nia Court of Appeal decision which nf- 
firmed the jury verdict. Khawar v. 
Globelntemarional Inc., No. B084899- 
96 D.A.R. 6549 (Cal. Ct. App., June 5. 
1996), opinion supers& by califomin 
Supreme Court (September 25, 1996). 
See WRCLibeUerrer, June 1996 at 1. 

At trial, the jury found that the. 
article was a neutral and accurate report, 
but nonetheless, awarded damages to 
-war in the amount of $lOO,ooO for 
reputational harm, $400,000 for emo- 
tional distress, $175,000 in presumed 
damages and $500,000 in punitive dam- 
ages. The trial judge disregarded the 
jury’s first finding and entered a judg- 
ment for Khawar. 

The Globe defended the suit by 
arguing that its article merely reported 
the allegations made in a book written 
by Rohert Morrow, a prominenl author, 
and accordingly, should be protected un- 
der the neutral reportage doctrine. The 
appellate court panel, however, agreed 
with the lower court’s finding that 
Khawar, though being in the center of 
the controversy, was not a public figure, 
and held that California would not ex- 
tend the neutral reprtage doctrine to 
private figures. The appellate court also 
concluded that the plaintiffs failure to 
independently investigate into so- al- 
legations constituted evidence of actual 
malice. 

supreme court has vacated the. califor- 
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4. Media Amici Join the 
Fray in Commercial 

Misappropriation Case 

New Vork Times and Interacfiwe 
Services Support Users 

NSC Supports NsAl 

ne New York limes CO. and 
Jntemctive Services Association (‘ISA”) 
have filed amicus cmhe briefs in the 
Federal Court of Appeals for the Second 
Circuit in the commercial misappropria- 
tion case against Motorola, Inc. and 
Stats, Inc. brought by the National Bas- 
ketball Association. nte National Em- 
hball Ass’n and MIA Propmies. Inc. 
v. Sports Team Analysu and Tracking 
System. Inc. (STATS) and Motorola 
Inc., 1996 U.S. Dist. LEXIS 10262 
(Reska, I.). (LDRC L i b e U e r ,  August 
1996 at 1) Both amici urge reversal of 
the order below, which lhe T i  con- 
tends permits sp~rts promoters and 
other non-governmental sources to mi- 
laterally determine whether factual in- 
formation about their newsworthy activ- 
ities can be reported to the public. 

3he limes argues that the re- 

about a professional basketball game. 
constitutes truthful newsworthy infor- 
mation and is, therefore, protected by 
the F i  Amendment. Since facts are not 
copyrightable, the distribution of sports 
facts and statistics cannot be restrained, 
as long as it was legally obtained. The 
misappropriation theory used by the 
lower court to strike the defense, obliter- 
ates the careful distinction between fact 
and expression embodied in the Copy- 
right Act, Ties argues, The in- 
junction against reporting constitutes an 
impermissible prior restraint. 

Momvex, adds ISA, the theory 
that the misappropriation doctrine in 
New Yo& offers broader and more flex- 
.ible remedies than that offered by federal 
copyright law is totally incompatible 
with the First Amendment. The lower 
court’s heavy reliance on Inrernarional 
News W c e s  v. .4ssocinted hew, 248 

porting of scores and factual information 

u J P D A U E $  
U.S. 215 (1918). was also unjustifiable, 
according to ISA, because this case was 
decided prior to modem First Amend- 
ment jurisprudence which now recog- 
nizes that restrictions on speech are ex- 
tremely narrow and limited to the most 
weighty of circumstances. Thus, ISA 
concludes, the facts of this case. do not 
meet the narrow, recouciled with the 
First Amendmmt, mold of the Intonn- 
r i o d  News case. 

ISA also argues that the District 
court’s proper rejection of the NBA’s 
copyright claims for the game and its 
broadcasts, should have resolved the 
misappropriation claims; that the couxt’s 
focus on protection of the games rather 
than informotion about the games led it 
to an erroneous conclusion. 

NBC Disagrees 
In what some in the media 

clearly found to be a coutroversial 
move, the National Broadcasting Com- 
pany tiled amicus support on behalf of 
the NBA. NBC argues that the district 
court was correct in fmding that defen- 
dants, Motorola and STATS, were sell- 
ing a commercial product that interfered 
with the NBA’s own marketing of bas- 
ketball games which resulted in devalu- 
ing the NBA’s rights to those games; 
that the court’s findings did not unduly 
limit news reporting or other protected 
speech. NBC furlher argues that there 
is no inconsistency between the decision 
of the District Court and the preemptive 
force of federal copyright law because 
-state protection for intellectual prop- 
erty may be enforced where a work falls 
outside the subject matter covered by the 
Copyright Act.” 

Oral argument in the case. is 
scheduled for October 21. 

5. Arizona Jury 
Deliberations Televised 

Access to jury deliberation 
was approved by the AI~ZOM Supreme 
Court in December, 1995, provided 
that the judge, jurors, proseatom and 
defendants all consent. 

Jury deliberations in four 
Arizona criminal trials have been 
videotaped by CBS News for a docu- 
mentary 011 the jury process. CBS 
also obtained approval to videotape 
deliberations in civil trials in Maine, 
but the only caw in which deliben- 
tions were videotaped was settled be- 
fore trial. 

In a 1986, a Wisconsin jury 
deliberation was videotapl for a PBS 
program. However, the forthcoming 
CBS documentary on the A r i r a ~  tri- 
als, will be the broadest of its kind. 
including hid proceedings. including 
testimony by the wimesse~ and sidebar 
conferences with the judge. 

LDRC would like to ac- 
knowledge fall interns 
Natasha Gourari and 
Anna Pokhvishchewa, 
both of 5enjami.n AI. 
Cardozo School of 
Law, for their contri- 
butions to this 
month’s LDRC Libel- 
Letter. 
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Alternative Dispute Resolution - An Effective Approach To Settling Defamation Cases 

(CMlinurdfmmpogr I )  
vide some measure of relief. While 
most libel plaintiffs seek financial sat- 
isfaction as well, the depth of their de- 
sire to be heard should not be underes- 
timated in considering whether to pro- 
ceed with ADR in a given case. 

We have participated in alter- 
native dispute resolution in a wide ar- 
ray of m i n g s  ranging from informal 
face-to-face meetings between repre- 
sentatives of our company and the 
plaintiff, to formal mediations in 
which 'rented' judges or attorneys 
preside, to settlement conferences 
with magistrates or court-appointed 
mediators, to even a mock trial with a 
sitting judge and sworn jury in one 
case in Travis County, Texas. 

Obviously. the form and fo- 
nunof the ADR must he agreed upon 
by both parties, but there are a few 
universal elementx . We have found that holding 

the meeting or mediation in the 
plaintiffs locale (which for us has 
more of la  than not been a plane 
fight away) speaks volumes to 
the plaintiff about our level of 
commitment to resolving the dis- 
pute. 

sented by a senior officer likewise 
communicates tbat we are sincere 
and serious of purpose in the set- 
tIement process. 

In all cases, the d t  is non- 
binding. 

. Having our company repre- 

. 
The Mediator 

where third-party mediators 
preside, a good mediator can obvi- 
ously make a big difference. Al- 
though more expensive. private. medi- 
ators are sometimes preferable to 
court-appointed ones because they are 
more likely to stay with the mediation 
pmcess to a successful conclusion. 
Third-party mediators have heen par- 
ticularly helpful in cases wbere plain- 
tiffs are reluctant to speak with us di- 
rectly. The mediator can break the 

ice, facilitate dialogue between the 
parties and, most importantly, give the 
plaintiff some objective advice about 
the difficulties of prevailing in this 
kind of litigation. It is critically im- 
portant to the p- that the media- 
tor have credibility with the plaintiff. 
For that reason, and since the process 
is non-binding, we do not rule out 
agreeing to a mediator proposed by the 
plaintiffs counsel. 

Send a Senior Corporate 
Representative 

We have been able to dispose 
of a number of cases by having 8 s4 
nior representative of the company, 
ofleu the General Counsel, meet one= 
on-one with the plaintiff early in the 
litigation. These meetings may occur 
as a sort of sidebar in a formal media- 
tion or as part of a less structured 
meeting between the parties. 

While the plaintiffs attorney 
is always present at some point in such 
discussions, it is surprising how many 
opposing counsel agree to a onean- 
one meeting between the plaintiff and 
our own representative. This setting 
is conducive to settlement: the plain- 
tiff has the opportunity to be heard di- 
rectly by a senior reprrsentative of the 
publisher (with whom the plaintiff 
may actually prefer to meet instead of 
the author, since some consider the 
publisher more "objective'); the plain- 
tiff perceives that the publisher is will- 
ing to take the claims seriously given 
the publisher's willingness to send a 
senior representative to meet with the 
plaintiff at what to hidher is the 
"home court'; and finally, the plain- 
tiff can experience a positive company 
"perso~.'  while at the same time 
hearing a credible message that this 
may be hisher best - and perhaps fi- 
nal - opportunity to resolve the case 
short of trial. 

The Resufts: Impressive 
Our results have been impres- 

sive. We have settled cases without 
monetary compensation to the plaintiff 

or for extremely modest sum of 
money-far less than the initial. usu- 
dly outrageous. demand. In some 
cases where we have been wrong or 
less clear than we might have been 
about a matter, we have agreed to pro- 
vide a letter of clarification or to make 
changes to the book in the hhm. This 
frequently can be &ne without admis- 
sion of mongdoing or liability. It is 
worth noting that unlike some. other 
forms of medii, book publishers g a -  
erally are not in a position to offez an 
immediate retraction, correction or 
clarification in the same form as the 
initial publication. An offer of a face 
to-face meeting early on provides to 
the plaintiff immediate access to the 
publisher. 

Once a threshold decision is 
made to attempt settlement. d i k e  a 
binding mediation or arbitration, there 
is really 00 downside to using non- 
binding processes to seek creative res- 
olutions of disputes; in the event the 
case proceeds, litigation strategies and 
positions remain unaffected. (Nor 
have we found these processes particu- 
larly burdensome-the meetings and 
mediations themselves typically last 
less than two days, although continu- 
ing negotiations over the telephone 
may go on for several weeks.) 

This approach to dispute res- 
olution seems consistently to put 
plaintiffs and their counsel in the 
mindset of sealing "on the courthouse 
steps" without incurring thousands of 
dollars in litigation expenses and 
many years of litigation stress before 
hand. And if it does not produce re 
sults early in the litigation, over time 
relationships with the plaintiff and o p  
posing comsel may develop in such a 
way as to permit the parties to revisit 
alternative dispute resolution later on 
in the process. 

Mark C. Mom'l is Senior Wce Presi- 
dent and Cieneral C o w e l  of Simon & 
Sdurter. Emily R Rsnes is Wce Res- 
ident and Senior Course1 of Simon & 
SChUSrer. 
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New Hampshire Supreme Court Finds Personal Jurisdiction Over Author and Ghost Writer 

(Caminn6d~mpge I )  
1996). 

The Plaintiffs 
The suit was brought by 

Beach Boy, Alan Jardine, and Brother 
Records. Inc. and Brother Tours. Inc., 
the two California corporations 
through which the Beach Boys con- 
duct business. In addition to Wilson. 
Gold and B Bi G, the plaintiffs also 
filed suit against HarperCollins Pub- 
lishers and Eugene h d y ,  a psycholc- 
gist who treated Wilson for many 
years and Wilson’s partner in B & G. 

The Defendants 
It was only Wilson, Gold and 

B & G, however, who moved for dis- 
missal on the hasis of lack of personal 
jurisdiction. While each of these de- 
fendants conceded that they fall w i t h  
the bounds of New Hampshire‘s lang- 
arm statute applicable to individual 
foreign defendants, they argued that 
“New Hampshire has virtuaUy no con- 
nection with the parties or the subject 
matter of the action and that they 
lacked contacts with New Hampshk 
sufficient to justify the exercise of per- 
sonal jurisdiction over them by the su- 

S p a i f i d y ,  Wilson argued 
that his involvement with the book 
was *extremely limited,” in that he 
participates in thirty to forty hours of 
interviews with Gold and skimmed 
through a draft of the book prior to 
publication. In this light, Wilson wn- 
tended that ‘he was manipulated by 
others and, therefore, could not have 
purposefully directed his activity to- 
ward New Hampshire.” Slip op. at 4. 

For his part, Todd Gold ar- 
guedthat‘aftermearchm ’ g and writ- 
ing the manuscript, his involvement 
Wss limited to incorporating com- 
ments made by Landy and Wilson.” 
S i p  op. at 4. Pointing out that his 
work was entirely done in California 
and concerned events which did not 
involve New Hampshire, Gold argued 

perior court” Slip op. at 2. 

that “he could not have anticipated 
that any injury caused by his conduct 
would have occurred in mew Hamp- 
shire].” Slip op. at 4. In addition, 
Gold contended &at ‘the distribution 
and sale of the book in New Hamp- 
shire was controlled by HarperCollins 
and that he played no role in the selec- 
tion of a publisher or the decisions of 
where and when to publish.^ S2ip op. 
at 4. 

B & G, the partnership con- 
sisting of Wilson and l a d y .  argued 
that “the only demonstrated details of 
its involvement with the book are con- 
tained in collaboration and publication 
agreements. ” Slip op. at 4. While the 
agreements show that B & G hired 
Gold to write the manuscript over 
which B & G retained control and that 
the details of publication, distribution. 
and promotion would be determined 
by Harpercollins, B & G contended 
that ‘any relevant acts directed at New 
Hampshire were undeltaken by 
HarperCollins rather than by B & G.” 
Slip op. at 4. 

me Decision 
Addressing the issue, the 

Supreme Court first noted the two-part 
in- n e ~ e ~ ~ a r y  to determine if per- 
sonal jurisdiction has been properly 
exercise. As the court stated, 
’Jurisdiction must be authorized, 
fust, under the State’s long-arm 
statute, and second, under the due pro- 

ment to the United States Constitu- 
tion.” Slip op. at 2. With the defen- 
dants conceding the first question, the 
court turned to “determine whether 
the ‘assertion of jurisdiction is wnsis- 
tent with the due process, or minimum 
contacts, requirements clause of the 

at 2, quoting Bur% v. McGraw-Hill. 
Inc., 762 F.Supp. 430 (D.N.H. 
1991). The court addressed the mini- 
mum contacts requirement and the fair 
play and substaatial justice require- 
ment each in tun. 

ces~ clause of the fourteenth amend- 

united states Constitution.’” Slip op. 

Minimum Contacts 
In order to establish mini- 

mum contacts, the court noted that the 
“defendants must have ‘purposefully 
availred themselves] of the privilege 
of conducting activitie within the 6 
rum state.” Slip op. at 3, citing HM- 
son v. Denckla, 357 U.S. 235, 253 
(1958). Despite the defendants’ at- 
tempts to distance themelves from the 
work and from New Hampshire, the 
court concluded that the plaintiffs had 
satisfied the requirement by demon- 
strating that the defendants 
‘puposellly directed their activities 
at New Hampshire residents.” Slip 
op. at 4. 

In Wilson’s we, the wurt 
relied on, among other things, the 
power Wilson retained over the cre- 
ation of the book, the collaboration 
agreement which provided that Wilson 
would participate in a nationwide p m  
motional tour and that the book would 
be released through ‘normal retail 
channels in the United States,” as well 
as the fact tbat Wilson is credited with 
authorship on the cover of the book. 

As for Gold the court also 
cited the collaboration agreement 
which stated that his services would 
be required until the book’s general 
release ‘throughout the United States 
through normal retail channels. ” Slip 
op. at 5. 

B Br G, the court found, 
‘maintained exclusive control over 
every aspect of the proj&* from the 
collaboration agreement with Gold, 
which provided that all work was to be 
done under B & G’s supervision and 
control to the publishing agreement 
with HarperCoKins, which retained 
rights to proofs and production mate- 
rials prior to publication. Slip op. at 
5. 

In short, the court held that 
’[tlhe defendants are the parties di- 
rectly responsible for the content of 
the book. Slip op. at 5. As such, the 

(Connmedonpge 23) 

Slip op. at 5. 
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court distinguished these defendants 
from a mere source. The court contin- 
ued to note that ‘It&& ul- 
timate goals regarding the book in- 
cluded nationwide distribution and 
sale.” a market which ”included New 
Hampshire, where the Beach Boys had 
performed several times in recent 
years. ” Slip op. at 6. Thus, the court 
found, “the defendants deliberately 
exploited the New Hampshire mar- 
ket.” Slip op. at 6. 

Fair Play and Substantial 
Justice 

Addressiog the additional re- 
quirement of fair play and substantial 
justice, the court relied in large part 
on the U.S. Supreme Court decision in 
Keeton v. H w t h  MagazinL. Inc., 465 
US. 770 (1984). 

Keeton was a non-resident 
plaintiff who chose New Hampshire 
because of its lengthy statute of limita- 
tions. The defendant, Hustler Maga- 
Me, was found to have regular circu- 
lation of thousands of maga7ines in the 
state, which. although relatively small 
as compared to total circulation, was 
not “random, isolated, or fortuitous.” 
465 U.S. at 714.1 

In Keeton, the court wrote, 
the Supreme Cout held ‘that a state’s 
interest in adjudicating a dispute ex- 
tends to libel actions brought by non- 
residents because libel harms ‘both the 

subject of the falsehood and the read- 
ers of the statement.’” Slip op. at 6 ,  
quozing Keeton, 465 US. at 776. Ac- 
cordingly, “New Hampshire may 
rightly employ its libel laws to die 
courage the deception of its citizens’ 
even in order to remedy ‘the injury 
that h-state libel causes within New 
Hampshire to a nonresident.’” Slip 
op. at 6-7, quoting Keeton, 465 U.S. 
at 776-77. 

Thus. the court concluded, 
“Due to the ~ h l r e  of the claim of li- 
bel, aad because we timi that the de- 
fendants’ activities were purposefully 
directed at New Hampshire, the s u p  
nor court’s jurisdiction over the de- 
fendants comports with ‘traditional 
notions of fair play and substantial 
justice.’” Slip op. at 7. 

The Second Suit 
This is the second suit to 

arise out of the 1991 publication of 
Wouldn’t If Be Nice. Audree and Carl 
Wilson, Brian Wilson’s mother and 
brother, have also filed suit in a New 
Mexico federal court. In that case, the 
plaintiffs brought suit only against 
Harpercollins, as publisher. A n m  
tion for summary judgment filed by 
HarperCollins was denied by the 
court. 

This case is also the second 
tougb jurisdictional loss that the media 

reported in last month’s LDRC Libel- 
hasfacedinasmanymonths. Aswas 

Letter. in septemaer the Ninth circuit 
Court of Appeals found personal juris- 
diction in a libel suit over the New 
York-based Daily News, despite the 
fact that only 13 d a y  and 18 Sunday 
copies of the paper were regularly de- 
livered in Califomin. Gordy v. lbe 

Sept. 9, 1996). Regular circulation, 
however small, and knowledge that 
the resident plaintiff would suffer 
harmin the forum stateappeared tohe 
sufficient under the Nmth Circuit’s 
analysis. See LDRC LibelLener. 
September 1996 at 1. 

Daily NOUS, NO. 95-55102 (9th Ck., 
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Holding that the N.Y. statute barring disclosure by 
government officials of information identifying a victim of a 
sexual assault does not extend to the medii, New York Supreme 
court Justice Harold J. Hughes granted the defendant's motion 
for summary judgment dismissing the plaintiffs claims for vio- 
lation of Civil fights Law section 50-b, negligence, and inten- 
tional infliction of emotional distress. Doe v. Hearst Corpora- 
tion, No. 1500-96 (N.Y. Sup. Ct., October 4,1996). 

The claims arose out of a Timer Union newspaper arti- 
cle which reported the arrest of an Albany man for allegedly 
sexually assaultjug a 13-year-old girl. Despite the fact that the 
article did not mention the girl's name, she claimed that the 
newspaper had violated section 50-b because the facts contained 
in the article led to the discovery of her identity. 

Civil fights Law section 50-b provides that '[tpe 
identity of any victim of a sex offense . . . shall be confiden- 
tial." To that end, the law prohibits 'any public officer or em- 
ployee" from disclosing any material 'which identifies such a 
victim." 

The plaintiff argued that section 50-b should not be 
limited to public employees, but rather that the confidentiality 
provision 'imposes a duty upon everyone in the State, including 
the media, to refrain from disclosing the victim's identity." 
Slip op. at 3. 

The newspaper objected to this claim contending that 
the statute's requirement that 'the identity of any victim of sex 
offense shall be. confidential," applies exclusively to public offi- 
cers or employees. The court agreed, finding that both legisla- 

tive history and case law 'require0 the rejection of plaintiffs 
position." Slip op. at 3. 

Indeed, as Governor Cuomo stated in his memom- 
dum approving the statute, "[mledii accounts of sexual of- 
fenses, including reports of the victim's identity, are not af- 
fected by the bill.'" Slip op. at 5. And as one New Yo& 
court reiterated, "[tlhe statute does not affect the First 
Amendment's freedom of the press or penalize media BC- 

counts of sexual offenses lawfully obtained, including the ac- 
curate publication of the name of the rape victim.'" Slip op. 
at 5, citing Deborah S. v. Diorio, 153 Misc.2d 108,720. 

The other two counts of the plaintiffs complaint, 
negligent deviation from the standard of reasonable care and 
intentional infliction of emotional distress were also quickly 
disposed of by the judge. First, Judge Hughes noted that 
because newspaper liability for the publication of articles is 
limited to grossly irresponsible conduct, the plaintiffs second 
cause of action sounding in negligence simply 'fails to state 
a viable claim.". S i p  op. at 5. 

Further, Judge Hughes, citing Freihofer v. Hearst 
Corp., 65 NY2d 135, 143, which held that to state a claim 
for intentional infiction of emotional distress the plaintiff 
must show conduct 'which 60 hansceuds the bounds of de- 
cency as to be regarded as atrocious and intolerable in a civi- 
lized society, " found that the plaintiff in the present case 'has 
not alleged, or introduced evidence, of such atrocious and 
intolerable conduct." Slip op. at 5-6. 

Pro Case You Missed It ... 
A h  Bndustuy Lost the Legal Battle with CBS But Won the PW War 

In 8 recent Columbia Journal- 
ism Review article addressing the "sc- 
called Alar scare," writer Eiliott Negin 
notes that despite- the fact that the 

in the $250 million class action suit filed 
against QS "60 Minutes" by a group of 
Washington state .apple growers - lei- 
ting stand lower wurt boldings that the 
plaintiffs hzd failed to mise a genuine. ' 

issue with regard to falsity - the apple 
industry. has mounted a veiy'sticcessfui 
campaign to convince the public that the 

, Alar scare was a hoax. Elliot Negin, 
lhe A h  'Scare Was For Red, C o w .  
J. REV., SeptemkrlOctober 1996 at 13. 
See also, Auvil, v. CBS 60 Minures. ' 6 1  
F.3d 816 (9th Cir. 1995), cor. denied, 
64 U.S.L.W. 3722 (4130196, NO. 95- 
1372); LDRC LibelLener. May 1996 at 
2. 

supreme court recqllly denied certiorsri 

And according to MI. Negin, 
the apple industry has even managed to 
convince the media that the Alar scare 
was a "prime. example of Chicken Little 
environmeutalism and government regu- 
lation NU amok." MI. Negin writes, 
"of the roughly eighty articles, editori- 
als, op-eds, and book reviews that com- 
mented directly on whether Alar actually 
posed a risk. all but a handful present 
the Alar affair as much ado about noth- 

According to the article, how- 
ev&, such views fly in the face of scien- 
tific fact. As David Rall, a physician 
and forma director of the National Insti- 
tute of Environmental Sciences, com- 
ments, the pubSc relations counterattack 
is "a triumph of publicity over science. " 
But despite EPA statements emphasizing 
the dangers of Alar, MI. Negin wnles, 

ing." 

the apple industry, with the media's BS- 

sistanca, continues to write off the Alar 
scare. as nothing but a 'false h" 

Mi. Negin also points out that 
the food and chemical industries have 
also been very successfui in convincing 
state legislatures to support their ends. 
With agriculturaldisparagement laws 
cropping up in at least twelve states, the 
industry has been able to arm itself with 
additional weapons to fight of adverse 
media coverage. As a John Stauber, edi- 
tor of PR Watch comments, "[t]he laws 
. . . are part of the national campaign to 
intimidate anyone who raises legitimate 
concerns about food safety." 
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