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Mafusevifch: British Libel Judgment 
Unenforceable 

ly Laura R. Handman and Robert D. Balin 
It all began in February 1984 with an o p d  column published in the 

andon-based Daily Telegraph and written by a Soviet emigre huned English 
itizn, Vladimir Telnikoff. The column provoked a heated letter to the edi- 
Dr, also published in the Daily Telegraph. by fellow Soviet emigre Vladimir 
Aatusevitch, nu American citizen by birth, then living in London. A libel 
uit in England followed and ultimately a plaintiff s verdict was rendered for 
'elnikoff. Thirteen and a half years later, a b  a circuitous mute which 
ocluded stops in the House of Lords and the D.C. Circuit, Maryland's high- 
st court has finally spoken. With flags waving to the strains of fife and 

(Continuedonpage 3) 

Fourth Circuit Panel Reverses Judgment 
for Hit Man Publisher 

ly Seth Berlin 
On November 10, 1997, the United States Caurt of Appeals for the 

'ourth Circuit, in a remarkable 65-page opinion. reversed a lower court 
rder granting summary judgment in two wrongful death actions brought 
gainst publisher Paladin Enterprises, Inc. ("Paladin"). Rice v. Pa[adin 
stroprises, Inc., - F.3d -, 1997 WL 702330 (4th Ci. Nov. 10, 1997). 
o two of its most significant aspects, the panel's opinion (1) substantially 
:formulated the holding of Brandenburg v. Ohio, 395 US. 444 (1969). 
nd the multitude of case-s applying it. to protect only a narrowlydefmed 
ategory of "abstract advocacy," and (2) found that First Amendment pro- 
rtions may permissibly hinge upon the intent of the speaker, thereby po- 
:ntially chilling a wide variety of speech that could subject speakers to 

(Continued onpago 33) 
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THANK YOU 
JIM GROSSBERG! 

Jim Grossberg has served this year as President of the 
Defense Counsel Section and its Executive Committee. He 
served a number of years prior to that on the Executive Com- 
mittee. Consistent with the rotation of officers and members 
of the DCS Executive Committee, he is stepping d a m  at the 
end of this year, making way for Laura Handman to take 
over as President. 

On behalf of myself and this entire organiration, I want 
to thank Jim for his wonderful service to LDRC. For all of 
you who h o w  Jim, you know that he is one of the smartest 

and, at the m e  time, wannest, most up-beat people in the 
media bar (and probably the bar generally). Working with 
Jim is a particular pleasure because of his wealth of ideas, 
his genuine common sense, his knowledge of the issues and 
the practice of media law, and his surely-it-can-bedone atti- 
tude. Jim will remain a participant in the DCS Executive 
Committee as President-emeritus so it is not as yet a total 
farewell. Thank goodness. 

With all of our thanks, Jim. 
---Sandy Baron 

AND THANK YOU 
PETER CANFIELD! 

Peter Canfield, representing Cox Enterprises, is stepping 
down at the end of this year after more than five years on the 
LDRC Executive Committee. Peter was part of the Execu- 
tive Committee when I joined LDRC as Executive Director 
and he has served on that body through the transition to our 
current administration. He was assigned the task of develop- 
ing the newsletter, now the LDRC UbelLafter, and he has 
chaired the LDRC LibelLctter Committee since its inception. 

We all owe Peter enormous thanks for the work that he 
has done on behalf of this organization. He has been a su- 
perb member of the Executive Committee, combining intelli- 
gence, common sense, humor and a soft-spoken (yet most 
persuasive) manner to this body. Peter's oontrihutions IO the 
deliberations and decision-making have been invaluable and 
he will genninely be missed from the Executive Committee. 

But, it would be foolish to let anyone that good go b o  

far. Peter has been enlisted to remain as Chair of the LDRC 
Libellatter Committee for at least the near term. And I hope 
to always be able to call upon Peter for advice and ideas. 
Thank you again, Peter. 

--- Sandy Baron 

Mary Ann Werner Elected Member of LDRC Executive Committee 

Susan Grogan Faller Elected Member of the DCS Executive Committee 

Mary AM Werner, Vice President and Counsel of The 
Washington Post, was elected at the LDRC Annual Meeting on 
November 12 to serve for a two-year term as LDRC's newest 
Executive Committee member. She is taking over the slot on 
the five-penon committee from Peter Canfield. We are de- 
lighted to welcome her to the Executive Committee, which 
oversees LDRC's administration, reviewing its projects, poli- 
cies, and finances on a monthly basis. 

Other current members of LDRC's Executive Committee 
are: Robin Bierstedt (Time, Inc.), Robert Hawley, Chair 
(The Hearst Corporation), Susanna Lowy (CBS Inc.), and 
Kenneth Vittor (The McGraw-Hill Companies). 

Sman Grogan Faller, partner at Frost &Jacobs, Cincin- 
nati, Ohio, was elected treasurer of the LDRC Defense Coun- 
sel Section and a member of its Executive Committee at the 
DCS Annual Meeting and Breakfast on Thursday, November 
13. Susan was most recently Chair of the LDRC Pre- 

PnblicationlPre-Trial Committee. 
The Defense Counsel Section Executive Committee, which 

meets monthly, is made up of four officers of the Section and 
the past president, who assumes the title of emeritus. This 
committee oversees the operation of the DCS activities and 
committees and serves to further guide LDRC in its choice of 
projects, services, policies and practices. The president of the 
DCS sits ex-officio on the LDRC Executive Committee. Each 
member of the DCS Executive Committee serves one year in 
each of the four officer positions @resident, vice president, 
secretary and treasurer). 

Susan Grogan Faller takes the place of Tom Kelley. Faegre 
& Benson, Denver, Colorado, who moves up into the position 
of secretary, while Thomas Leatherbury, Vinsoo & Elkins, 
L.L.P., Dallas, Texas, moves to vice president. Laura Hand- 
man, Lankenau Kovner Kurtz & Outten, L.L.P., New York, 
will assume the presidency of the DCS. 
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Matusevitch 
~ontiwedfiompogc I) 

drum, the Maryland Court of Appeals answered a certified 
question from the D.C. Circuit that recognition of the English 
libel judgment against Matusevitch would be repugnant to the 
public policy of Maryland. The decision is noteworthy, not 
only as the first appellate level court to reach this conclusion, 
but also for the history lesson the Court offers, drawing a stark 
distinction hetween centuries of British hostility toward free- 
dom of the press and the "major departure from English law 
and policy concerning free speech and freedom of the press" 
signaled by the Declaration of Independence and the Bill of 
Rights. Telnikoff v. Mastusevirch, Misc No. 3, at 24 (Nov. 
10, 1997). 

The Op Ed and Response 

To recap the lengthy history of this case, Telnikoff had 
complained in his op-ed column that the BBC's Russian Ser- 
vice had on its staff too many "Russian-speaking National mi- 
norities" and too few of "those who associate themselves eth- 
nically, spiritually or religiously with Russian people." This 
prompted Matusevitch, a journalist for Radio Free Eu- 
ropelRadio Liberty, to write in a letter to the editor that Tel- 
d o f f  was demanding that the BBC's Russian Service "switch 
from professional testing to a blood test" and that Telnikoff 
was 'stressing his racialist recipe by claiming that no matter 
how high the standards of integrity 'of ethnically alien' p p l e  
Russian staff might be, they should be dismissed." 

When Telnikoff sued in England, Matusevitch prevailed at 
the first two judicial levels, the courts finding that his letter to 
the editor was "fair comment," i.e., that the reference to Tel- 
d o f f  advocating a blood test was 'in a metaphysical sense" 

and that the reference to dismissal of employees was simply 
'aking Telnikoffs views to "the logical outcome." On appeal 
to the House of Lords, however, Lord Keith of Kinkel re- 
versed, ordering that a jury determine whether the letter was 
comment or fact based on examination of Matusevitch's letter 
by itself without regard to Telnikoff s op-ed piece. to which the 
letter was responding. The Lords did affirm the finding that 
Matusevitch did not act with malice which, under British law, 
would have defeated the defense of fair comment, had it been 
established. At the subsequent trial, the jury returned a verdict 
of 240,000 pounds, finding that the letter conveyed the "facts" 
that Telnikoff had made statements of racial hatred and was a 

racialist. These defamatory statements were presumed to be 
false and. for procedural reasons, Matusevitch could not offer 
a defense of truth. 

Nainfiff Seeks U.S. Enforcement 

Telnikoff sought to enforce his English libel judgment in 
state court in Maryland, where Matusevitch was now living. 
In response, Matusevitch commenced a federal action under 42 
U.S.C. 5 1983. Telnikoff, based on diversity jurisdiction, 
counter-claimed for enforcement under Maryland law. Judge 
Urbina of the federal district court for D.C. found that the 
British judgment was repugnan1 to the public policy of both 
Maryland and the US .  and that enforcement would violate the 
First and Fourteenth Amendments. AAer argument on appeal. 
presumably to avoid the federal issues, the D.C. Circuit certi- 
fied the following question to the Maryland Court of Appeals 
(which is Maryland's highest court): 

"Would recognition of Telnikoff's foreign judgment be 
repugnant to the public policy of Maryland?" 

The Maryland Court, in a 6 to 1 decision, answered the ques- 
tion - resoundingly - in the affirmative. 

Maryland Rejects Comity 

The Court looked to principles of comity, both federal and 
state, the latter codified in the Maryland Uniform Foreign- 
Money Judgments Act (the "Act"). As a general d e ,  comity 
requires that foreign judgments ordinarily be accorded 
'deference." However, under both the Act as well as common 
law, recognition and enforcement will be denied if a foreign 
judgment is "inconsistent with the public policies of the fornm 
state." Motusm'tdr at 13 (citing federal and Maryland author- 
ities declining to enforce foreign judgments). 

In ascertaining Maryland's non-constitutional public pol- 
icy, the Court nonetheless looked to federal and Maryland 
constitutional authority for guidance. First, the Court traced 
the British history of control of the press, beginning in the 
reign of Henry VEI, and maintained for centuries through li- 
censing. taxation and prosecution for seditious libel. With the 
adoption of the Bill of Rights: 

'Ratified as it was while the memory of many oppres- 
sive English restrictions on the enumerated liberties was 
still fresh, the First Amendment cannot reasonably be 
taken as approving prevalent English practices." 

(Connnued onpage 4) 
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(Connnuedfrom page 3) 

Mafusevifch at 25, quoting Bridges v. California. 314 U.S. 
252, 264-65 (1941). 

Dating its first protection of the press back to 1639, Mary- 
land adopted a very strong free press clause: “That the liberty 
of the press ought to be inviolably preserved.“ The Court cites 
as an early example of protection of the press, the curious case 
of the banished publisher William Gcddard. When Goddard, 
in 1771, would not reveal the author of an anonymous satiric 
article critical of the Whig point of view with regard to the 
British offer of peace, he was banished by the Whig Club from 
Baltimore. That was reversed by the General Assembly as a 

violation of the Maryland Constitution. He then published 
another tract in which ‘he dusted the salt and pepper of derisive 
irony over the wounds of his opponents.‘ Matusevifch at 28 
(citation omitted). Again the sentence of banishment, again 

reversed, with officials required to apologize and the Governor 
instructed to provide protection. The Court also noted that 
Maryland was the first state to adopt a shield law. 

bill of particulars as to how: 
Turning to the present day, the Court delivered a lengthy 

Maryland defamation law is totally different from En- 
glish defamation law in virtually every significant re- 
spect. Moreover, the differences are rooted in historic 
and fundamental public policy differences concerning 
freedom of the press and speech. 

Matusm’tch at 42. 

The Court’s list of differences included: 
- - plaintiff has the burden of proving falsity under 

Maryland law whether or not the statement involves a 

matter of public concern or the suit is against a media 
or non-media defendant, citing Jucron Sales Co. v. Sin- 
do#$ 276 Md. 580 (1976), whereas a defendant must 
prove truth and risk aggravated damages if he faits un- 
der British law; 

- - plaitiff must estahlish, at a minimum, negligence 
under Maryland law whereas British law imposes strict 
liability for mistakes; 

- - there are no presumed or punitive damages unless 
plaintiff establishes actual malice under Maryland law 
whereas, under British law, such a showing is not re- 
quired and damages are awarded as one sum without 

distinction between compensatory and punitive; 

- -plaintiff must prove actual malice to overcome a con- 
ditional privilege under Maryland law whereas under 
English law, privileges can be overcome by a showing 
of ill will; 

- - under Maryland law, determination of whether 8 

statement is fact or opinion is reached by viewing the 
language in context and is not defeated by malice 
whereas, under British law, defendant must prove fair 
comment, the defense is defeated by a showing of mal- 
ice and the statement is not evaluated in the context of 
the matter to which it is responding. 

Maryland/UK Law Contrasted 

In this case, these differences were dispositive. Despite the 
iinding affirmed by even Lord Keith that Matusevitch had not 
acted with actual malice, Telnikoff was able to prevail in Eng- 
land since the question of fault was irrelevant. Falsity was 

presumed. The language in suit was examined in isolation, 
without regard to Telaikoffs column to which it was respond- 
ing; as a result. the language was taken as a statement of fact 
that Telnikoff had actually advocated ethnic blood test for 
hiring and had actually advocated dismissal on ethnic grounds. 
By contrast, the Court noted that, in Maryland, the letter to the 
editor would have been viewed in the context of the op-ed col- 
umn to which it was replying and, “as a matter of law, be 
treated as ‘rhetorical hyperbole’ in the course of rebuttal dur- 
ing a vigorous public debate. n Matusevifch, at 43. 

Concerned that recognition of English libel judgments 
“could well lead to wholesale circumvention” of these princi- 
ples of American (and Maryland) libel law, the majority noted 
with growing alarm the increasing propensity of libel plain- 
tiffs, including U S .  residents, to choose an English forum to 
avoid U.S. constitutional burdens. The dissent (chasaoow, I.) 
expressed the exact opposite concern - namely, that Maryland 
would become “a safe haven for foreign libel judgment 
debtors.” Marusm’rch, dissent at 23. 

A Dissenter 

As a threshold matter, the dissent is critical of the D.C. 
Circuit’s decision to certify the question as a matter of Mary- 
land law, stating that the First Amendment and federal princi- 

(Continued on page 5) 
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ples of comity and uniform treatment of foreign judgments 
should control, and urging the Maryland Court to decline to 
answer the certified question. In dicta, the dissent sees Mary- 
land public policy as favoring recognition of foreign judgments, 
particularly as between one British resident against another for 
false statements in a letter labeling him anti-Semitic. In a tone 
decidedly hostile to current First Amendment jurisprudence, the 
dissent notes that, for centuries until 1964 and New York l i m a  

v. Sullivan. our libel law was the same as Britain’s and was not 
viewed as in violation of the federal or state constitutions. In 
language that could have particular appeal in certain quarters, 
the dissent notes: 

It was not the Maryland Constitution, the Maryland Leg- 
islature, public outcry, or Maryland public policy that 
caused Maryland to abandon its adherence to the English 
common law in 1964. It was the Supreme Court constru- 
ing the First Amendment to the United States Constitu- 
tion that made us jettison the same English common law 
of libel that we now find so offensive. 

Matusen’rch dissent at 14. 
In addition to the relatively recent vintage of these First 

Amendment protections, the dissent stresses that the instant ac- 
tion was brought by a British resident, the controversy, viewed 
most narrowly, involved employment practices of the BBC, and 
the suit was against a non-media defendant who was not U.S. 
based. These distinctions led the dissent to distinguish 
Bachchan v. India Abroad Publications. Inc. ~ 585 N.Y.S.2d 
661 (Sup. Ct. N.Y. Co. 1992), which the dissent endorses. In 
that case, a New York court refused to enforce a British libel 
judgment obtained by a British resident against a U.S.-based 
publisher whose wire service story and newspaper were dis- 
tributed in England. 

Significantly, the dissent recognizes that there are circum- 
stances when courts might properly decline to enforce foreign 
libel judgments, such as when the judgment is against a U.S. 
publisher which publishes here and abroad, or when it is oh- 
tained by a U.S. public figure in a lawsuit brought in a foreign 
forum which does not require plaintiff to prove fault. Thus, 
there is unanimity on the Court that enforcement of foreign 
judgements should be declined in what amici have always iden- 
tified as the most compelling circumstance. 

With the advent of the Internet and satellite communica- 
tions, the national borders stressed by the dissent are, however, 

quickly disappearing in the new world of global communica- 
tions. In this case, for example, in 1984 when the letter was 
published, the DaiZy Telegraph had a minimal distribution in 
the US. Now, it is available over the Internet to literally mil- 
lions of readers in the U S .  with the click of a mouse. Access 
to information for U.S. readers is thus directly affected by 
British libel laws. Moreover, the First Amendment protects 
the interests of all speakers, not just media, and their audiences 
as well. Finally, the dissent does not address the first principle 
of comity that turns, not on the location of the parties or the 
locus of the dispute, but on whether U.S. courts are being 
asked to lend their enforcement authority and their judicial im- 
primatur to a judgment repugnant to fundamental principles in 
this country. 

Deckion Could Have Wider Effect 

The majority decision is suffciently broad that virtually 
every British libel judgment is likely to he found repugnant to 

Maryland public policy. Even if the defendant has assets in the 
overseas forum which may be subject to enforcement, this d e  
cisioa may provide significant support for a motion of transfer 
non conveniens in lawsuits against U.S. publishers andlor 
those brought by U.S. plaintiffs in Britain. It also may help to 
tip the balance in favor of the application of U.S. law in choice 
of law questions. Finally, and perhaps most significantly, it 
provides substantial ammunition for those seeking to reform 
the British libel law to be consistent with the growing number 
of former British colonies, such as Australia, India and 
Canada, which have hem moving toward adopting U.S.-style 
protections. 

The case returns to the D.C. Circuit which will presumably 
enter a judgment consistent with the Maryland Court’s re- 
sponse. There is a chance that, if the w e  continues in its 
present posture, as a claim under Section 1983 for violation of 
federal constitutional rights, the Court may not be able to 
avoid the federal questions. 

The amici, led by The New York Times Company and 
joined by many leading broadcasters, publishers, trade associa- 
tions and international human rights groups, participated in the 
trial court and in both appellate courls, in which amid were 
permitted to argue. The authors of this article, from the firm 
of Lankenau Kovner Kurtz & Outten, LLP, represented amici. 
Matusevitch has been represented pro bono by Amon Siegel, 
farmerly of Davis Polk Wardwell and now of Wilmer Cutler 
& Pickering. 
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Morgan-Foretich -- The Bast Chapter? 
By Paul R. Taskier 

On November 29, 1992, ABC broadcast its Sunday Night 
Movie, "A Mother's Right: The Elizabeth Morgan Story,' a 

made-for-television movie, produced by The Landsburg Com- 
pany. The docudrama related, from the perspective of Eliza- 
beth Morgan, the history and dramatic elements of the much- 
published controversy of the late 1980's between plastic sur- 
geon Elizabeth Morgan and her ex-husband, oral surgeon and 
dentist, Eric Foretich. The Morgan-Foretich controversy in- 
volved charges and counter-charges of child sexual abuse of 
the couple's only child, Hilary, and accusations by Foretich's 
prior wife, that he bad similarly abused Hilary's older half- 
sister. There were numerous other lurid accusations between 
and among the parties. 

Morgan JailedlHer Daughter Hidden 

National attention to the dispute began when Morgan was 
held in contempt of court by the presiding Superior Court 
judge after he ordered her to provide Hilary to Foretich for a 

six-week unsupervised summer visit in 1987. Morgan, who 
had contended in court and on repeated emergency appeals that 
Foretich was sexually abusing the child, and that the child was 
in physical and psychological danger, refused and sent the 
child, with her maternal grandparents, on a multi-nation 
odyssey, ending in Christchurch, New Zealand. 

Morgan, in the meantime, was confined to the D.C. Jail, 
where she steadfastly refused to comply with the court's or- 
ders, contending in court and in a national media blitz that her 
duty as a mother required her to keep her child safe, and that 
she was W i n g  to end- another 13 years of confinement -- 
until Hilary's majority - if that was what was required to pro- 
tect her. Foretich responded with s media blitz of his own, 
holding rallies and press conferences, appearing on television 
talk shows and local and national news, including stints on 
home base on The Phil Donahue Show, Larry King Live, 
Night Line and others. 

After hvo yeam in jail, following mounting public pressure 
and a campaign on Capitol Hill for a private bill, Congress 
passed, aud President Bush signed, a bill that had the effect of 
freeing Morgan from jail for civil contempt. Shortly there- 
after, as a result of immigration background checks in the U.S. 
by New Zealand authorities, Hilary's whereabouts were dis- 

covered. Foreticb flew to New Zealand, followed shortly 
thereafter by Morgan, and the New Zealand Family Court 
awarded custody to Morgan on the basis that the child believed 
that Foretich had abused her, and that it was in the child's best 

interests to remain in New Zealand with her mother and mater- 
nal grandmother. 

A Saga of Lawsuits 

The controversy spawned numerous lawsuits, including the 
longest-&g family law action in the local Superior Court, 
a parallel action in Virginia state court dealing with Hilary's 
older half-sister, a federal trial on child abuse charges brought 
by Morgan in the Eastern District of Virginia, with a defama- 
tion counterclaim by Foretich, a defamation action in D.C. 
Superior Court brought by Foretich against People Magazine 
on TV, action by Foretich and his parents against Glamour 
magazine in federal court in the District of Columbia, an action 
by Foretich against the Morgan family and the expert witnesses 
who testified against Foretich in the Virginia federal case (also 
brought in D.C. federal court), a defamation case against The 
Lifetime Channel and the BBC brought by Foreticb in the U.S. 
District Court for the District of Columbia, and a defamation 
action against CBS and Connie Chung brought by Foretich in 
the U.S. District Court for the District of Columbia. 

On November 29, 1993, the last day before expiration of 
the statute of limitations, Foretich filed identical defamation 
actions in state court in Virginia and in D.C. Superior Court 
against ABC and the producers of the ABC broadcast docud- 
rama. Both actions were removed, and the Virginia action 
transferred to D.C., where the two cases were consolidated 
before the Hon. Harold H. Greene. Judge Greene bad prior 
experience with Foretich as a plaintiff, in Foretich's case 
against the Morgan family and Morgan-side expert witnesses, 
and in Foretich's suit against CBS and Connie Chung for an 
interview of Foretich by Chung. The Foretich suit against 
CBS and Chung was then still pending. 

The producers were dismissed early in the case for lack of 
personal jurisdiction in the District of Columbia. After litiga- 
tion spanning almost two years, in which Foretich was sub- 
jected to numerous court orders requiring him to cooperate in 
discovery, including a threat by the presidmg magistrate judge 

(Continued onpogo 7) 
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that the sanction of dismissal was an option in light of Fore- 
tich's refusals to comply with discovery. Foretich filed a new 
action, against ABC and the dismissed producers in federal 
court in New Hampshire. This suit, which also added the 
docudrama's research consultant, a New Hampshire resident, 
was within the --year New Hampshire statute of limitations 
by a few days. Foretich then sought to transfer the D.C. case, 
in which discovery had been completed, to New Hampshire, 
ostensibly to hegin all over again in a more hospitable forum. 
In the meantime, ABC had filed its summary judgment papers 
in the D.C. action. The New Hampshire court stayed its action 
until a summary judgment ruling in the D.C. action, and the 
D.C. court denied the transfer motion. 

On October 16, 1997, summary judgment was granted by 
Judge Greene. Forerich v. ABC et al., Civ, Ac. Nos. 93-2620 
and 94-0037. Slip op. (D.C. Cir. Oct. 17, 1997). He found 
that Foretich was a limited purpose public figure under Wald- 
baum v. Foirchild Publicarionr, Inc., 627 F.2d 1287 (D.C. 
Cir. 1980). The Court first found that the Morgan-Foretich 
controversy was a public controversy, rejecting Foretich's con- 
tentions under lime v. Firesfone, 424 U.S. 448 (1976), that 
the dispute was essentially private and did not rise to the level 
of a public dispute. Quoting Forerich v. Advance Magazine 
Publishers, Inc., 765 F. Supp. 1099, 1102 (D.D.C. 1991)(lhe 
Glamour magazine case), the Court held that "the Foretich- 
Morgan dispute 'engendered discussion on issues of public 
concern, including child abuse, women's rights, the intrusion 
of the state into private affairs, and the limits of punishment 
for contempt of court.'" Foretich. Slip op. at 10. 

Foretkh FoundA Publk Figure 

The Court also found that Foretich assumed a proactive 
role in the publicity of the dispute, and citing "innnumerahle 
statements to the printed press, on television programs and ra- 
dio programs," the Court rejected Foretich's claim that his in- 
volvement in the public activity was purely defensive. Id. at 
12. Reciting the "ope of Foretich's self-characterized involve- 
ment as spanning commentary on "missing and exploited chil- 
dren in general,' to comments on the Woody Allen-Mia Far- 
row custody dispute, to discussions of "what he called the 
'national epidemic' of false allegations of sexual abuse in child 
custody cases," and noting that Foretich also authorized is- 
suance of a 237-page package of materials describing his posi- 
tion about the controversy to more than 50 media entities in 

1992, the Court concluded that Foretich assumed the requisite 
'special prominence' not only in his custody dispute, 'but also 
generally in public questions concerning parents' rights." Id. 
at 15. 

No Actual Malice 

Because Foretich offered no direct evidence of actual mal- 
ice by ABC, the Court analyzed three types of circumstantial 
evidence argued by Foretich: evidence that the story was (1) 
fabricated, (2) so inherently implausible that only a reckless 
person would have broadcast it, or (3) based wholly on a 
source that the defendant had obvious reasons to doubt, such 
as an unverified anonymous telephone call. 

Foretich claimed that the story was fabricated by Morgan, 
that ABC did not interview him for the docudrama and ignored 
his objections, and that ABC ignored the existence of certain 
pro-Foretich information such that ABC thereby did not prop- 
erly investigate both sides of the controversy. The Court made 
short shrift of Foreticb's contentions, fmding that ABC did 
investigate the controversy, did go to original source materi- 
als, did do research beyond that provided by the producers' 
research consultant and did analyz Foretich's objections to the 
movie. The Court also found that ABC's omission of an inter- 
view does not support a finding of actual malice ('Indeed, 
where the publisher can expect denial from a party, it is not 
required to contact that party."). Id. at 20-21. 

As to Foretich's charges that ABC relied on inherently im- 
probable evidence, the Court found that Foretich missed the 
mark: 'ABC simply depicted the story as it unfolded in the 
courtroom and in the press. Therefore, it is simply inaccurate 
to say that ABC relied on inherently improbable evidence in 
making" the docudrama. Id. at 22. The Court further relied on 
ABC's extensive fact-&cking review in verifying the events 
in the movie "against court transcripts and documents, press 
interviews, doctors' reports and olher sources." Id. 

The Court also rejected Foretich's contention that ABC re 
lied on a dubious source, referring to Robert Trebilcock, the 
docudrama's research consultant and M investigative reporter 
who had covered the story for years and had co-authored a 
draft book with Morgan. Citing to the fact that "ABC continu- 
ously double-checked Trebilcock's (the docudrama's research 
consultant and an investigative reporter) information against 
the supporting documents and [that itJ required Trebilcock to 
produce primary sources when facts were in dispute," the 

Continued on page 8) 
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Court held that ABC had "no reason to doubt [Trebilcock's] 
credibility, his veracity or his  talents as an experienced jour- 

(S.D. Tex., November 6, 1997), see LDRC LibelLetter, June 
1997 at 4, 

nalist." Id. at 24. tiability and Compensatory Damages Affirmed 

Foretich's final arguments were also rejected by the Court. 
The Court dismissed Foretich's claim that actual malice could 
he presumed-because ABC expected economic gain from the 
docudrama despite its harm to Foretich's reptation. 

In sum, Judge Greene found that Foretich was a limited 
pulpose public figure involved in a public controversy, that 
there was no direct evidence of actual malice by ABC, and that 
none of Foretich's claims of actual malice by circumstantial 
evidence were sustainable under a record that showed close 
factual review and analysis of the whole controversy by ABC 
prior to the broadcast. The time to appeal the judgment has 
elapsed, and Foretich, in exchange for avoidmg a bill of costs, 

has agreed to dismiss his parallel action in New Hampshire 
with prejudice as against ABC, the producers and Trebilcock. 
Absent new broadcasts or publications about the Morgan- 
Foretich controversy which lack close factual review, the D.C. 
court's rulimg could be the last chapter in the Morgan-Foretich 
defamation cottage industry. 

Paul R. Taskier is a panner at Dickrtein Shapiro Morin 

and Oshinsky. LLP in Washington, DC which represented 
Capital Cities/ABC Inc. and all other defedants. 

As in his previous opinion, Iudge Werlein spent little time 
addressing the jury's verdict on liability. Rather, the court, 
citing Gross v. Black & Deckr Inc., 695 F.2d 858 (5th Cir. 
1983), made clear that it would afford 'great deference" to the 
jury findings. Plaintiff was held a private figure and negli- 
gence was the standard for liability. Accordingly, the court 
continued to find that "[oln each of the five statements that the 
jury found were false and defamatory and that Defendants were 
negligent in publishing, the Court finds that there was substan- 
tial evidence of such quality and weight that reasonable and 
fair minded persons in the exercise of impartial judgment 
might reach different conclusions with r e s w t  to the libel and 
the negligence of Defendants. " 

On the issue of compensatory damages, Dow Jones pre- 
sented two main arguments: 'first, that 'there is no evidence 
linking any of the five statements directly to any damages to 
MMAR,' and second, that if 'Plaintiff has shown that it suf- 
fered some harm for which it is entitled to compensation, that 
ham was at most $1.5 M $1.65 million.'" 

In support of its first contention, Dow Jones argued that 
"MMAR was a doomed business, which failed not as a result 
of publication of the Article, but rather as a result of a suit 
LASERS [the Louisiana State Employees' Retirement System] 
fiM against it and an impending NASD investigation." 

Judge Werlein, however, noted the evidence introduced by 
MMAR at trial was 'legally sufficient evidence that the five 

New Decision Published in 
MMAR v, Dow Jones: 

Punitive Damage Award Against 
Dow Jones Set Aside 

If Reversed, Award will Be Reduced false and defamatory statements in the Article were a proxi- 

On November 6, 1997, United States District Judge Ew- 
ing Werlein, Jr. issued his second post-trial opinion in 
MMAR Group, Inc. v. Dow Jones & Co., upholding $22.7 
million in coqensatory damages against Dow Jones and an 
additional $20,000 in punitive damages from Wall Street 
Journal reporter Laura Jereski. As in his earlier opinion, 
issued May 27, 1997, Judge Werlein ordered that the $200 
million punitive award against Dow Jones be set aside, but 
provided for the first time that, in the event of a reversal of 
his decision setting aside the punitive damage award, 
MMAR would have to either accept remittitur to $45 million 
or face a retrial on the issue of punitive damages. MMAR 
Group, Inc. v. Dow Jones & Co.,  Inc., No. H-95-1262 

mate cause of MMAR's business failure." The evidence in- 
cluded: the testimony of MMAR representatives who stated 

that the business failure was directly attributable to the article; 
evidence from a former customer, who was experienced and 
knowledgeable in the securities industry, who testified that the 
challenged statements would make MMAR's customers less 
likely to do business with MMAR; evidence of The Wall Street 
Journal's preeminence as a source of business news in the 
United States; and of the precipitous loss of business in the 
hventy-one days immediately following publication of the arti- 
cle. 

(Conlinuedonpoge 9) 
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No Proximate Cause For Damages Argued 

In support of its second argument, Dow Jones con- 
tended “that there was not evidence directly attributing the 
$22.7 million in damages only to the false and defamatory 
statements as distinguished from other portions of the Arti- 
cle that were constitutionally protected.” 

The court rejected this argument, as well, stating that 
the testimony of a former customer and experienced securi- 
ties trader and the sudden decline in MMAR’s business just 
after publication “must be viewed at least as some corrobo- 
rating evidence of the damages caused by the libel.” As for 
the amount of damages, the court pointed out that “[tlhe 
major point of difference between MMAR and Defendants 
on the damage question seems really not to have been in 
bow to show that the libel caused customers not to do busi- 
ness with MMAR, but in whether the false and defamatory 
statements actually caused MMAR to fail, or merely lose 

With MMAR arguing that the company’s demise re- 
sulted in $32 to $42 million in damages and Dow Jones 
contending that libelous statements caused only a loss of 
profits in the range of $1.5 to $1.65 million, Judge Werlein 
held that, “[tlhe jury’s finding of $22.7 million in dam- 
ages, was within the range of testimony at trial and is sup 
ported by legally sufficient evidence.” 

Punitive Damage Award Against Reporter 
Stands 

profits.” 

Judge Werlein also affirmed the $2O,ooO punitive dam- 
age award against Journal reporter Laura Jereski. Citing 
the evidence of discrepancies “between what she was or 
was not told and what she wrote,” and the “enmity” that 
developed between Jemki and MMAR during the course 
of her investigation, which included a letter written by 
MMAR’s lawyers to the Journal’s in-house couasel ex- 
pressing concern over J e m W s  reporting practices, Judge 
Werlein found that “a reasonable juror might have inferred 
that Ms. Jereski was motivated to retaliate against MMAR, 
with the pen as her weapon.” 

Citing Brown v. Petrolite Corp., 965 F.2d 38 (5th Cir. 
1992), for the proposition that “[tlhe presence of a motive 
to publish a false statement is a proper evidentiary consider- 

ation in a case such as this,” Judge Werlein concluded 
that ‘there was substantial evidence from which a reason- 
able juror might find with convincing clarity that Ms. 
Jereski acted with actual malice.” 

Punitive Damage Award Against Dowlones 
Set Aside 

In contrast, Judge Werlein found that there was not 
sufficient evidence to support the $200 million punitive 
damage award the jury returned against Dow Jones. 
While the court singled out four Dow Jones employees - 
attorney Stuart Karle, deputy managing editor Byron 
Calame, Jereski’s supervising editor Gay Miller, and re- 
porter Jonathan Clements - who were involved to some 
extent in the preparation and publication of Jereski’s arti- 
cle, the court found that MMAR failed to prove that any 
of them had acted with actual malice. 

Rather, the court found that there was no evidence that 
Karle had an editorial function, that Calame ”was not in- 
volved in Ms. Jereski’s development of the Article,” that 
while Miller had edited the early drafts of Jereslii’s article, 
she was away on vacation as the article moved closer to 
publication, and that Clements, to whom Miller handed 
over her editorial duties, did not act with actual malice 
because he failed to ask Jereski about statements in the 
article or the reliability of her sources. 

In addition, Judge Werlein reiterated his earlier fmding 
that Dow Jones could not be found liable simply on the 
basis of respondeat superior. Rather, under Texas law, 
the court stated that “an employer may not be held vicari- 
ously liable for punitive damages ‘unless it either autho- 
rizes, participates in, or ratifies the employees conduct 
giving rise to such damages.’” Quoting Embrey v. Holly, 
442 A.2d 966 (Md. 1982), citing Guy C.&S.F. Ry. Co. 

Y. Reed, 80Tex. 362, 15 S.W. 1105 (1891). 
Rejecting MMAR’s arguments that Jereski was an un- 

fit journalist such that Dow Jones had been recWess in 
employing her, and that the Journal’s failure to retract 
satisified Texas’s stringent standard for vicarious liability, 
the court held instead that “the facts and inferences point 
so strongly and overwhelmingly in favor of Defendant 
Dow Jones on the propositions (I) that neither Dow Jones 
nor a managerial agent of Dow Jones knowingly autho- 

(Continuedonpage /O) 
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r i d  Ms. Jereski to publish false and defamatory statements 
about MMAR; (2) that Ms. lereski was not unfit to work as 
a journalist and that Dow Jones was not reckless in employ- 
ing or in retaining her as a journalist during the times mate- 
rial to this case; (3) that Ms. Jereski was not herself em- 
ployed in a managerial capacity, and (4) that neither Dow 
Jones nor any managerial agent of Dow Jones ever know- 
ingly ratified or approved Ms. Jereski's writing of false and 
defamatory statements about MMAR, that reasonable per- 
sons could not arrive at a contrary verdict." 

If Reversed, Award Will Be Reduced to $45 
Million 

Addressing Dow Jones's motion for a new trial, the court 
came to an interesting decision by granting a conditional new 
trial on punitive damages in the event that the court's deci- 
sion throwing out the punitive award is reversed on appeal. 

Citing BMWof Nonh America, Inc. v. Gore, 116 S.Ct. 
1589 (1996), the court found that while "the verdict was not 
the result of jury passion and prejudice," the jury "must 
have been overwhelmingly influenced by Dow Jones's $2 
billion in annual revenues and $4.2 billion in market capital- 
ization, only portions of which are attributable to its owner- 
ship and publication of the Journol." The court then noted 
that 'filurors are always challenged by plaintiffs' attorneys 
to set punitive awards sufficiently high to 'send a message' 
and to cause the tortfeasor's wrongful conduct to be noticed 
at the highest corporate levels. In this instance, however, 
the jury simply went too far, and it appears, blindly based its 
verdict solely in proportion to Dow Jones's balance sheet 
without also taking into consideration the actual damages 
sustained by MMAR and the relative degree of reprehensi- 
bility of Dow Jones's conduct." 

Thus, Judge Werlein concluded that "[tlhe magnitude of 
the award, and its clear excessiveness, therefore persuades 
this Court conditionally to grant Defendants' Motion for 
New Trial on the punitive damage claim unless Plaintiff 
should file an acceptance of remittitur in the amount of $155 
million if this Court's judgment denying Plaintiffs punitive 
damages claim is vacated or reversed." 

Nevada Supreme Court Adopts Fair 
Report Privilege 

By Charles D. Tobin 
The Nevada Supreme Court has, for the first time, 

adopled the fair report privilege, in upholding dismissal of 
a libel lawsuit brought by a man cowicted of trafficking in 
Native American artifacts. Monensen v. Gannett Co., 
Inc., ef al., slip op., no. 21124 (Nevada Supreme Court 

The Court this past month held several newspaper and 
wire service articles, some of which described plaintiff 
James Mortensen as a "grave robber," were legally privi- 
leged, substantially accurate accounts of Mortensen's 1992 
criminal conviction of misdemeanor charges under the fed- 
eral Archaeological Resources Protection Act of 1979. 

Federal Bureau of Land Management (BLM) officials 
had charged that in a sting operation, Mortensen offered to 
sell undercover officers Native American cordage and bas- 
kets taken from federally protected land on Falcon Hill, 
Nevada. AAer making the sale, Mortensen took under- 
cover agents to the site, and he then was arrested, according 
to court records. Examination of the site later revealed it 
was a Lovelock Indian burial ground dating back 2,000 

Y W .  
Initially, prosecutors had charged Mortensen with a 

felony count of looting the burial ground in addition to sell- 
ing the artifacts. Mortensen, however, later negotiated a 

plea bargain to misdemeanor sale charges only. 
Mortensen, during his plea hearing, said he had not known 
the land was protected, and he disputed that it was an an- 
cient cemetery. He was sentenced in October 1992 to pro- 
bation, community service and restitution. Mortensen was 
the first person in Nevada ever convicted under the federal 
Act. 

Immediately foUo&g.the conviction, Ihe BLM and the 
federal prosecutor each issued a press release recounting the 
undercover operation and identifying the site as a burial 
ground. The prosecutor's press release also said 
Mortensen's arrest was part of a crackdown against trespass 
on property still held sacred by Native Americans: 

at. 1, 1997). 

"We intend to shut down the illicit market in Indian 
(tonlimed onpoge 11) 
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artifacts in the Pacific Northwest, including the unsa- 
vory business of selling prehistoric human remains and 
associated burial artifacts. Additional cases are under 
investigation and are pending prosecution[.]" 

After the press releases, USA TODAY, the Associated Press 
and a number of Nevada newspapers, including the Reno 
Gazerre-Journal and the Lar Vegm Review-Journal, reported 
on the criminal proceedings and press releases. The articles 
quoted this portion of the prosecutor's release and also quoted 
officials as calling Mortensen a "grave robber, "looter" and 
"robber." 

In his libel lawsuit, Mortensen complained that the articles 
made it appear as if he had been convicted of removing the 
artifacts in addition to selling them. He also complained that 
portions of the article, including the passages labeling him a 

"grave robber" and referring to 'prehistoric human remains," 
falsely stated that remains were among the items he sold. 

In 1995, Nevada District Court Judge Steven R. Kosach 
granted the defendants' motions to dismiss Mortensen's law- 
suit. The court ruled the articles were substantially accurate 
and legally privileged. The judge also found that Mortensen's 
conviction rendered him "libel proof" for purposes of public- 
ity about his activities as a merchant of artifacts. Monensn v. 
Ganneff Co., Inc., 24 Med.L.Rptr. 1190 (Nevada District 

On October I ,  the Nevada Supreme Court affirmed the dis- 
missal on grounds of privilege and substantial truth. After 
reviewing criminal court records of Mortensen's plea bargain, 
the Supreme Court held the characterization of Mortensen as a 
'robber" and "looter" were "truthful, albeit colloquial, de- 
scriptions of the conduct leadmg to Mortensen's conviction." 

Addressing Mortensen's contention that he did not remove 
artifacts from a burial site, and that the term "grave robber" 
therefore was false, the Nevada Supreme Court held the news- 
papers were entitled to rely on the press releases. 

court 1995). 

Even if Mortensen is correct, the newspapers which 
pMted this characterization did so in reliance on two 

p w  releases distributed by the Bureau of Land Man- 
agement and the U.S. Attorney's Office. These 
[articles] are. privileged as fair and accurate abridge- 
ments of these reports. 

As its sole authority for the privilege, the Supreme Court 

quoted in full the Restatemem (Second) of Turfs, 9 611 
(1977). 

Finally, the Nevada Supreme Court disagreed with 
Mortensen's contention that the articles suggested he had en- 
gaged in the sale of human remains. The Court noted that the 
articles' references to human remains concerned federal en- 
forcement efforts against others. not Mortensen, and were in- 
cluded in the coverage "as a related newsworthy topic dis- 
cussing additional enforcement efforts of the BLM." It or- 
dered dismissal of Mortensen's appeal. 

The Supreme Court did not reach the issue of the District 
Court's finding that Mortensen was libel-pmf. 

James W. Hardesty, Esq., Hardesty & Bader, Reno, NV 
and Charles D. Tobin, Assistant General Counsel, Gannett 
Co., Inc., Arlington, VA, represented the Reno Gazette- 
Journal and USA TODAY. Mr. Hardesty also represented 
the AP, along with Richard N. Winfield, Esq. and David E. 
McCraw. Esq..Rogers & Wells, New York. NY. Kevin D. 
Doty, Esq., Lionel Sawyer & Collins, Las Vegas, NV, repre- 
sented the Las Vegas Review-Journal and Nevada Appeal, 
Mason valley News, Fernley Leader, Dayton Courier, Love- 
lock Review-Miner and the Humbolt Sun. 

Recently Published: 

More Speech, Not Less: Communications Low in the 
Information Age by Mark Sableman (277 pages South- 
em Illinois University Press 1997). 

In a series of essays using case studies and practical 
examples, Mark Sableman's new book explores a wide 
range of topics, including basic principles of First 
Amendment law, newsgathering, censorship, libel, 
privacy, copyright, advertising, broadcasting and the 
Internet, and electronic information. Sableman's es- 
says offer not only an interesting guide to existing law 
and legal trends, but also thought provoking commen- 
tary on the interplay of interests competing in our 
crowded information age. 

Mark Sableman is with the DCS firm of Thompson 
Coburn in St. Louis, MO. 

I 
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Time Wins Summary Judgment on Libel Claims 
of Former Reuters Russian Photo Chief 

lnfernet Postings Boost His Public Figure Status 

By Robin Bierstedt 
The United States Court for Washington, D.C. has 

granted summary judgment to Time Inc. on plaintiffs libel 
claims in Ellis v. l ime Inc. The case was brought by Richard 
Ellis, formerly Reuters' chief photographer in Moscow. Ellis 
claimed he was libeled by statements in a "letter from the 
editor" in TIME magazine, and in an e-mail message to 
TIME's editorial staff. Tbe court ruled that Ellis was a lim- 
ited purpose public figure, and that TIME had not acted with 
"actual malice." The court also dismissed plaintiff 6 claim 
under English libel law (bad on the publication of the state- 
ments in Britain), saying that application of English law 
would violate the First Amendment. 

The origin of the lawsuit is a TIME article (June 21, 1993) 
about the worldwide rise in child prostitution. The article 
was illustrated by photographs of a Russian pimp and two bay 
prostitutes laken by a freelance Russian photographer. Fol- 
lowing publication of the article, Ellis posted a series of mes- 
sages on CompuServe, in the National Press Photographers 
Association discussion group, in which he noted his concerns 
for ethical journalism and denounced the pictures as "Fakery 
in photojournalism." 

Ellis and other Reuters employees then met with Sasha, 
the man portrayed as the pimp in Time's photographs. Sasha 
surreptitiously recorded the conversation and gave the audio- 
tape to TIME. TIME then published a page-long "From the 
Managing Editor" letter signed by Jim Gains, which said in 
part as follows: 

On the tape. . . Ellis and associated are plainly heard 
beseeching Sa& to say the pictures were staged, hold- 
ing out the prospect that if he did so TIME would have 
to pay him "very good money. $20,000. " . . . 

At every turn of the conversation, despite Ellis' at- 
tempts alternately to frighten and entice him into re- 
canting, Sash insisted that the pictures and the people 
in them were what they appeared to be - as he insists 
to this day. 

Why would Reuters' Ellis - who claimed to be acting 
in the interest ofjournalism - attempt to induce some- 
one to change his story for money?. . . 

Two months later TIME published a statement saying that 
the freelance Russian photographer admitted that some of the 
pictures were staged for effect, and that one of the boys de- 
nied to the others that he was engaged in prostitution. In M 

email message to the staff a few days earlier, Gaines said 
Ellis was not vindicated by this information, because 'Ellis 
never contacted us with his mrspicions, and his attempts to get 
the pimp to change his story for the promise of money from 
TIME is one of the tawdrier events I've witnessed in my years 
in journalism." 

The court held that Ellis was a limited purpose public fig- 
ure because he played a major role in a public controversy. 
He posted his message "for discussion on a Compuserve fo- 
turn for journalists, and the targeted journalists, predictably, 
publicired the story." The court said that a person who posts 
a message on an electronic bulletin board is not by definition 
a limited purpose public figure. but that 'in this unusual case., 
the message was disseminated far beyond the Internet." 

Ellis spoke directly with reporters writing stories about 
the controversy. And be put himself in the controversy by his 
meetings with Sasha. 

On the issue of "actual malice" and the editor's letter, the 
court found that Gaines' interpretation of the meeting was a 
"fair characterization" and not inconsistent with the transcript 
be relied upon. Quoting the Supreme Court in Masson v. 
New Yorker Magazine, Inc., 501 U S .  496, 518 (1991) (in 
turn quoting Time lnc. v. Pape, 401 US. 279, 285 (1971)), 
the court said it would take into account, "the difficult 
choices that confront an author who departs from direct quo- 
tation and offers his own interpretation of 80 ambiguous 
source." The court also held that "actual malice" was not 
established by minor errors, Gaines' anger at Ellis, the omis- 
sion of information, or the alleged failure to investigate. M 

earlier meeting. 
Regarding the internal e-mail to TIME's staff, the court 

(Connnued on page 13) 
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concluded that Gains’ statement that the incident was, “one 
of the tawdrier events I’ve witnessed.” was non-actionable 
opinion. 

The court denied TIME’S motion for summary judgment 
on Ellis’ claim that TIME tortiously interfered with the busi- 
ness relationship between Ellis and Reuters. The claim is 
based on Ellis’ allegation that Reuters, a supplier of pho- 
tographs to TIME, fired Ellis as a direct result of pressure 
from TIME. The court held, however, that Gains’ state- 
ments may not form the basis for this claim. 

Robin Bierstedt is Vice President & Deputy General 
Counrel of lime Inc. lime Inc. was represented by Paul G. 
Gardephc and David B. Woy, Associate General Coun- 
selsnitigation Counsels of Time Inc. 

Rambo Goes to Federal Court.. . 
and Loses 

By Gayle Chatilo Sproul 

The United States District Court for the Eastern Dis- 
trict of New York has granted summary judgment to 

NBC in a libel case arising from a DATELINE broadcast 
entitled ‘Rambo Goes to Reykjavik,” which told the tale 
of plaintiffs’ ill-fated attempt to “rescue” two children 

Grayson’s mother to finance the mission was lost; and the 
little girls that were the object of the mission were left 
with their mother, Ems Eyjolfsdoffir, in Iceland. 

Plaintiffs concocted an elaborate ruse to separate the 
girls from their mother. They posed as an advance pro- 
duction team for a new Sylvester Stallone film to be pro- 
duced in Iceland. They convinced the girls’ mother that 
they wished to we her home as a location for the film and 
then hired her to help them scout locations. Then they 
invited her to Switzerland to meet the director of the film 
and to bring her two daughters with her. She brought only 
one daughter, so the plan to snatch the girls in Switzerland 
was dropped. Meanwhile, back in Iceland, word of the 
upcoming film leaked out and became front page news. 
They rushed back to Iceland to finish the job. 

The team convinced Ms. Eyjolfsdottir to move into a 
Reykjavik hotel with her daughters. They spent an 
evening with her, plying her with alcohol. Early the next 
morning they swept the girls out of a m m  they occupied 
adjoining their mother’s. Plaintiff Judy Peeney managed 
to get one of the girls to Luxembourg. She was detained 
tbere briefly and the young girl was sent home to her 
mother in Iceland. In Iceland, Don Feeney, now accom- 
panied by Brian Grayson and his daughter, were stopped 
at the Reykjavik airport as they were about to board a 
plane. Feeney and Grayson were arrested for kidnapping 
and Grayson’s daughter was returned to her mother. 

caught up in an international Now in the United States, 

custody dispute. Corporate [p]laintZ@ are not Iega&’ entitled to Judy Feeney attempted to 

Training Unlimited, Inc. v. Na- drum up media attention in 
tional Broadcasting Company, the hope that it would force 

Icelandic officials to free her 9343‘4756 (RID) (E.D.N.Y. 
Oct. 17, 1997). Among the husband, who at th is  point 
rulings: plaintiff has to prove that defendants intended had been convicted along with Grayson and was awaiting 
my  implications plaintiff claim are defamatory. his appeal in jail. DATELINE producer Rhonda 

The broadcast focused on the covert attempt by a fa- Schwartz, who had been following the exploits of the 
ther and a famous team of hired child “rescuers” to bring Feeneys and their corporate alter ego, Corporate Training 
his American-born daughter and her half-sister back to Unlimited, went to Iceland several times to observe the 
the United States from Iceland, where they had been trials and appeals. There she met Brian Grayson and his 
taken illegally by their mother. The upshot of the mis- new wife, Ginger. The Graysons expressed their regret at 
sion was that the father, Brian Grayson, was arrested, having been involved in the debacle, their suspicions 
convicted and jailed in Iceland for kidnapping; the man about the Feeneys and their wish that things had gone dif- 
who led the band of rescuers, plaintiff Donald Feeney, ferently, all in videotaped interviews. 
was also arrested, convicted and jailed in Iceland for kid- 
napping; the $40,000 paid to the Feeneys by MI. 

II 

be po,fyayed in the light they wolrld 
understandably pmfer. ‘I 

(Connnuodonpogo 14) 
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The broadcast described the underlying custody battle that 
gave rise to the botched mission, the mission, the despair of 
the Graysons and plaintiffs’ past exploits, including Don 
Feeney’s departure from the Army’s Delta Force “for less 
than satisfactory service -- what Feeney calls some ‘minor 
financial improprieties. ” 

Plaintiffs sued, alleging that nearly every sentence in the 
broadcast defamed them. In addition to statements, plaintiffs 
based their suit on numerous implications that they claimed 
arose from the broadcast. At the outset of the case, NBC filed 
a motion to dismiss, which was denied. 868 F. Supp. SO1 

(E.D.N.Y. 1994). 
Io granting NBC’s motion for summary judgment, the 

court dealt with the allegedly defamatory statements and im- 
plications in categories and found in every instance that the 
limited purpose public figure plaintiffs had either failed to 

make a sufficient showing of falsity or actual malice. The 
following points from the opinion may be of particular inter- 
est to practitioners. 

1. mere must be evidence that defendants intended to 
make the implications that plainfirs claim are defama- 
t o y .  Plaintiffs claimed that the broadcast implied that 
Don Feeney had been dishonorably discharged from 
the Army. NBC’s witnesses testified in depositions 
that they had attempted to learn the facts of his dis- 
charge from the military, but were unable to do so and 
that they did not know at the time of the broadcast 
whether or not Feeney had been honorably discharged. 
The producer and correspondent stated in affidavits 
that they had not intended to imply in the script that 
Feeney had received a dishonorable discharge. The 
court noted that “there is no evidence that the NBC 
employees responsible for the Broadcast were aware of 
that implication when the broadcast was aired.” Slip. 
op. At 17 (emphasis in original). 

2. The substance of an allegedly defamatory quoted 
remark war true. regardless of whether it was said to 
defaendants or to a third party. NBC stated in the 
broadcast that Feeney had ’call[ed]” the reason for his 
premature departure from the military “some minor 

financial improprieties. “ The producer of the piece tes- 
tified that he had said this to her when she interviewed 
him in an Icelandic jail. Feeney denied it. But discov- 
ery revealed that Feeney had made this statement to oth- 
ers. Brian Grayson testified that Feeney told him that 
be had committed “financial improprieties” in the mili- 
tary and Feeney later confirmed Grayson’s testimony in 
his own deposition. In addition, Feeney had signed a 
request for a discharge that included a plea of guilty to 
charges brought against him under the Uniform Code of 
Military Justice that could be described as charges of 
financial impropriety. The court found these facts suf- 
ficient to conclude that the quoted statement had been 
made and that its gist was substantially true. Appar- 
ently, it was not material to the court’s analysis that the 
statement was made to someone other than NBC, only 
that it was made and its content was substantially true. 

3. lhe court accepted the subsidiay meaning donrine. 
Plaintiffs claimed that NBC implied they had given Ms. 
Eyjolfsdottir sleeping pills in M attempt to keep her 
from learning they had made off with her daughters un- 
til it was too late. However, the court noted: ‘Even if 
such an implication reasonably did arise, it would be no 
more damning than the much clearer implication that 
plaintiffs attempted to get E m  drunk to facilitate their 
‘rescue’ of her children,” an implication a b u t  which 
plaintiffs did not complain. Slip op. at 23 (citing 
Churcfi of Scientology Int’l v. Erne Warner. Inc., 932 
F. SUPP. 589, 593-95 (S.D.N.Y. 1996)). 

Perhaps not surprisingly, the court notes that ”[pllaintiffs 
fundamental problem with the broadcast is that, in their view, 
it should have portrayed the mission in a more favorable light. 

Correctly, the court hds that as long as the facts reported 
are not false and/or not broadcast with actual malice, 
‘plaintiffs are not legally entitled to be portrayed in the light 
they would understandably prefer. ” 

Gayk Chatib Sproul was a general attorney a~ NBC and 
represented JfBC in this matter. She is editor of the LDRC 
BWN. 
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Fourth Circuit Affirms Internet Immunity for America Online 

, 
known was of a defamatory character. Zeran v. America Online 

Jnc., No. 97-1523 (4th Cir., Nov. 12. 1997), see LDRCLibel- 
Lerter, April 1997 at 1. 

On appeal, Zeran argued that 5 230 of the CDA, “leaves 
intact liability for interactive computer service providers who 
possess notice of defamatory material posted through their ser- 

Holding that ‘5 230 [of the Communications Decency Act 
(“CDA”)] . . . plainly immunizes computer service providers 
like AOL from liability for information that originates witb 
third parties,” the United States Court of Appeals for the Fourth 
Circuit has affirmed America Online’s (‘AOL”) motion for 
judgment on the pleadings pursuant to Rule 12 (c). 
Fed.R.Civ.P., on a claim that the service provider was negli- 
gent for not removing material which it knew or should have 

cember 13, 1996, AOL moved for judgment on the pleadings 
purmant to Rule 12 (c), Fed.R.Civ.P. The district court subse- 
quently granted AOL‘s motion to dismiss, holding that ‘the 
CDA preempts a negligence cause of action against an interac- 
tive computer service. provider arising from that provider’s dis- 
tribution of allegedly defamatory material provided via its elec- 
tronic bulletin board.” &ran v. America Online Inc., 25 Media 
L. Rep. 1609, 1619 (E.D. Va. Mar. 21, 1997). 

homa City, Oklahoma. Readers of the posting were invited to 
call “Ken” at Zeran’s telephone number. 

fub/isher v. Distributor LiabXfy 

Following the initial April 25. 1995 posting, Zeran began 
receiving a f l d  of phone calls, at one point allegedly receiving 
one call approximately every two minutes, most of which were 
derogatory and some of which included death threats. AOL 
removed the initial posting and terminated the account responsi- 
ble for the posting following Zeran’s demand, only to have the 
posting replaced the next day through another account with new 
slogans and a notice that some of the 1-shirts from the prior 47 U.S.C. 9 230 (c)(Z). 
day’s posting had sold out. In fact, AOL terminated three ac- In addition to citing Congress’ intent “to remove the disin- 
counts in response to the postings, but additional postings con- centives to self-regulation created by the Srranon Oahonr deci- 
tinued to appear through May 1, 1995. sion,” the court also, in terms echoing the U.S. Supreme 

On May 1, however, further attention was called to the post- Court’s decision in ACLU v. Rem,  117 S .  Ct. 2329 (1997), 
ings when a broadcaster at radio station KRXO in Oklahoma stated that it was also Congress’ intent *to maintain the robust 
City read the slogans on the air and encouraged listeners to call nature of Internet communication and, accordingly to keep gov- 
‘Ken” to register their *disgust and disapproval.” It was not ernment interference. in the medium to a minimum.” Slip op. at 
until two weeks later that the calls dropped to approximately 5. 
fifteen per day, despite the fact that an Oklahoma City newspa- While Zeran apparently conceded that 5 230 immunizespub- 
per published a front page article exposing the hoax and KRXO lishers from liability for defamatory statements posted on the 
broadcast an apology. Internet, be continued to argue that 5 230 does not preempt 

Z e m  sued AOL in April 1996 in the United States District claims based upon disfriburor liability. According to &ran, 
Court for the Western District of Oklahoma claiming that the therefore, because interactive computer service providers l i e  
service provider “was negligent in failing to respond adequately AOL are nonnally considered to be distributors, AOL could be 
to the bogus notices on its bulletin board after being made aware held liable if it acquired knowledge of the defamatory state- 
of their malicious and fraudulent nature.” ments’ existence. Further, Zeran contended that because he 

AOL successfully moved to transfer the suit to the Eastern provided AOL with sufficient notice of the defamatory state- 

The Fourtb Circuit began its discussion by looking at the 
“dual purposes” served by 5 230 of the CDA which provides 
that: 

No provider or user of an interactive computer service 
provider shall be treated as the publisher or speaker of 
any information provided by another information content 
provider. 

District of Virginia, and after answering the complaint on De- (Continued onpoge 16) 
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ments be should be permitted to proceed with his claims. 
Examining Zeran’s argument, the court rejected the con- 

tention that the term “distributor” cames a legally distinct 
meaning from the term “publisher.” According to the court, 
‘[blecause the publication of a statement is a necessary element 
in a defamation action, only one who publishes can be subject 
to this form of tort liability.” Slip op. at 8. Further, the court 
clarified that “[plublication does not only describe the choice by 
an author to include certain information,” and noted that ‘both 
the negligent communication of a defamatory statement and the 
failure to remove such a statement when first communicated by 
another party - each alleged by Zeran bere under a negligence 
label - constitute publication.” Slip op. at 8. Thus, the court 
concludes, “AOL falls squarely within [the] traditional de&- 
tion of a publisher and, therefore, is clearly protected by 5 230’s 
immunity.” Slip op. at 9. 

Addressing Zeran’s contention that decisions like Sfruffon 

Oabnonf v. Prodigy Sews. Co., 1995 WL 323710 (N.Y. Sup. 
Ct. May 24, 1995) and Cubby, Inc. v. Compuserve Inc., 116 F. 
Supp. 135 (S.D.N.Y. 1991). recognize a legal distinction be- 
tween publishers and distributors, the court agreed that “mere 
conduits or distributors, are subject to a different standard of 
liability.” Slip op. at 9. ‘But,” the court continued, “this 
distinction signifies only that different standards of liability may 
be applied within the larger publisher category, depending upon 
the specific type of publisher concerned.“ Slip op. at 9 
(emphasis in original). 

The court also rejected Zeran’s claim that “interpreting 
5 230 to impose liability on service providers with knowledge 
of defamatory content on their services is consistent with the 
statutory purposes,” by stating that Zeran ‘fails . . . to under- 
stand the practical implications of notice liability in the interac- 
tive computer service context.” Slip op. at 10. According to 
the court, notice liability would defeat the dual purposes - 
maintaining the robust nature of Internet communication and 
removing the disincentives to self-regulation - advanced by 
5 230 of the CDA. 

First, the court noted that ‘[ilf computer service providers 
were subject to distributor liability, they would face potential 
liability each time they receive notice of a potentially defama- 
tory statement - from any party, concerning any message.” 
Slip op. at 10. Due to the ”sheer number” of postings on 
interactive computer services, investigating each notification 
“would create an impossible burden.” Slip op. at 10. Notice 

liability would therefore have a chilling effect on the freedom 
of Internet speech, “[blecause service providers would be sub- 
ject to liability only for the publication of information, and not 
for its removal, they would have a natural incentive simply to 
remove messages upon notification, whether the contents were 
defamatory or not.” Slip op. at 10-11. 

In addition, the court stated that ‘notice-based liability 
would deter service providers from regulating the dissemination 
of offensive material over their own services,” because ‘[alny 
efforts by a service provider to investigate and screen material 
posted on its service would only lead to notice of potentially 
defamatory material more frequently and thereby create a 
stronger basis for liability.” Slip op. at 11. 

Further, the court noted that ‘notice-based liability for in- 
teractive computer service providers would provide third parties 
with a nosost means to create the basis for future lawsuits.” 
Slip op. at 11. The court reasoned that, “[wlhenever one was 
displeased with the speech of another party conducted over an 
interactive computer service, the offended party could simply 
“notify” the relevant service provider, claiming the information 
to be legally defamatory. In light of the vast amount of speech 
communicated through interactive computer services, these no- 
tices could produce an impossible burden for service providers, 
who would be faced with ceaseless choices of suppressing con- 
troversial speech or sustaining prohibitive liability.” Slip op. 
at 11. 

Retroactivity of 9230 

Addressing &ran’s argument that 5 230 does not apply be- 
cause his claims arose before the statute’s enactment, the court 
held that ‘5 230 applies by its plain terms to complaints brought 
after the CDA became effective.” The court also noted its 
doubt as to whether “a retroactivity issue is even presented 
here.” Slip op. at 13. According to the court, because ‘9 230 
is addressed only to the bringing of a cause of action. . . [and] 
Zeran did not file his complaint until over two month‘s a tkr  
5 230’s immunity k a m e  effective. . . the statute’s application 
in this litigation is in fact prospective.” Slip op. at 13. 

The court continued to state that even if the case, implicated 
“the application of a federal statute to pre-enactment events,” 
the result would not change as ‘Congress clearly expressed its 
intent that the statute apply to any complaint instituted after its 
effective date, regardless of when the relevant conduct giving 
rise to the claims occurred.” Slip op. at 14. 
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Website And Limited Sale of Paris Match Insufficient for Libel Jurisdiction 
By Rex S. Heinke and Michelle H. Tremain 

Finding that the distribution of an allegedly defamatory 
article in California and the operation of a web site are not 
sufficient to establish personal jurisdiction over the French 
owner and publisher of Paris Match in California, United 
States District Court Judge William J. Rea recently dis- 
missed illusionist David Copperfield's defamation claim 
against those defendants. Coppe@eld v. Cogedipresse, et 
ai., No. CV 97-6357 WJR (AUx) (C.D. Cal.). 

California. 
Regarding the operation of the web site, the court cited 

Bensusan Restaurant Corporation v. King, 937 F. Supp. 295 
(S.D.N.Y. 1996) u r d ,  - F.3d -, 1997 WL 560048 (2d 
Cir. 1997). in holding that an Internet web site 'is a presence 
only in the jurisdiction or jurisdictions where the web site is 
created and where it is maintained or placed on a host com- 
puter.' Judge Rea reasoned that subjecting the operator of a 

web site to jurisdiction everywhere in the world the messages 
are received "would imply that entities with web sites must 
somehow restrict who receives Internet material.' Such a 

restriction, however, the 
court stated, "would no 

Paris Match published an article in its July 17, 1997 
issue concerning Copperfield's relationship with model 
Claudia Schiffer. Copper- 
field brought suit against 
the owner add publisher Subjecting the website operator to jurisdiction doubt have the effect of 
of the mag-e, two dis- evetylerhere messages tan be received *would im- limiting the range of the 

tributors, and a source for ply that entities must somehow restrict who re- Internet so severely that it 
the article, alleging that ceives internet materiaL I) would no longer be a 

the article falsely stated world wide interconnec- 
that Copperfield and Schiffer "have perpetuated a fraud on 
the public by pretending to be romantically involved, and 
that Ms. Schiffer is actually just an employee . . . ," and 
seeking damages in excess of $30 million. 

Immediately upon removal from the California Superior 
Court, the owner and publisher filed motions to dismiss the 
complaint against them for lack of personal jurisdiction and 
forum non conveniens. At the first hearing on the motions, 
tbe Court granted a continuance to allow Copperfield to 
engage in limited discovery on the issue of jurisdiction. At 
the second hearing on the motions, the motion to dismiss 
for lack of personal jurisdiction was granted, and Judge Rea 
ruled that he therefore need not decide the forum non conve- 

niens motion. 
In his ruling, Judge Rea initially outlined the legal stan- 

dards for asserting both general and specific jurisdiction 
over a nonresident defendant, and explained that Califor- 
nia's long-arm statute authorizes the exercise of personal 
jurisdiction so long as it is consistent with the due process 
clause. 

Judge Rea then turned to Copperfield's assertion that 
the court had jurisdiction over Cogedipresse, S.A.R.L. and 
Hachette Filipacchi Associes ("Cogedipresse") primarily 
because Cogedipresse maintains an English-language web 
site, and because the allegedly defamatory issue was sold in 

tion of computers, and would limit the free exchange of ideas 
that such an interconnection makes possible.' 

In addition, subjecting Cogedipresse to jurisdiction in 
California based on an international web site "is inconsistent 
with the Supreme Court's admonition that '[tlhe placement of 
a product into the stream of commerce, without more, is not 
an act of the defendant purposefully directed toward the fo- 
rum state.'" (citing h a h i  Metal Indus. v. Superior Court, 
480 U.S. 102 (1987) (O'Connor, J.) (plurality opinion)). 
The Paris March web site is operated and maintained in Pans, 
France. 

The Court further held that exercising jurisdiction on the 
basis of the Paris March web site would also be improper 
under a line of c a w  that evaluate the propriety of asserting 

jurisdiction on the basis of a web site based on the degree of 
interactivity of the web site. The court in Zippo Mfg. Co. v. 
ZippoDot Corn, Inc., 952F. Supp. 1119 (W.D. Penn. 1997). 
identified three categories of web sites. Judge Rea stated that 
the first category consists of those web sites through which 
the web site proprietor and its customers enter into contracts 
'that involve the knowing and repeated transmission of com- 
puter files over the Internet . . . . In such situations, some 
courts have held that jurisdiction over the defendant is 
proper." (citing Zippo, 952 F. Supp. at 1124). Web sites 

(Connnuedonpogs18) 
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that allow the user to exchange information with the host 
computer are considered to be in the second category, where 
jurisdiction "is determined by examining the level of interac- 
tivity and the commercial nature of the exchange of informa- 
tion on the web site. Id. (citing Maritz, Jnc. v. CyberCoLl, 
Inc., 947 F. Supp. 1328 (E.D. Mo. 1996))." Finally, web 
sites that "merely provide information or advertisements to 

u s e d  are in the third category where there is usually no juris- 
diction. 

Turning to the Paris March web site, Judge Rea deter- 
mined that because the site allowed for some interaction be- 
tween the user and the host computer, it belonged to the sec- 
ond category of web sites. The interactive portions of the site 
consist of the "'forum,' which provides a bulletin hoard 
where users can post messages, and 'scoops,' which allows 
people to send e-mails to Paris Match in France. " On the 
other hand, the commercial aspects of the web site "are suh- 
scription offers and advertisements for back issues,' which 
are not interactive with California subscribers. The Court 
therefore concluded that it could not assert jurisdiction over 
Cogedipresse based on the Paris Mntch web site. 

Modest Hard Copy Distribution Insufficient 

Judge Rea then addressed the distribution of the article in 
California as a basis for asserting jurisdiction. He stated that 
in Keeton v. Hustler Magazine. Inc., 465 U.S. 770 (1984), 
the Supreme Court held that "where a publisher circulates 
10,ooO to 15,OOO magazines per month in a state, it should 
reasonably anticipate answering for the truth of its publica- 
tions there.' However, over 1,050,OOO copies of the offend- 
ing issue of Paris Match were distributed worldwide, of 
which a few more than 1,OOO were sold in California. Judge 
Rea therefore held that "the relative number of copies of this 
particular issue of Paris Match distributed in California is not 
sufficient to invoke pemd jurisdiction over Cogedipresse. ' 

Judge Rea went on to state that "distribution of a puhlica- 
tion in itself is not enough to establish specific jurisdiction in 
defamation cases," citing an earlier opinion of his, Naros Re- 
sources (U.S.A.) Ltd. v. Southam Inc., 24 Media L. Rep. 
2265, 1996 WL 635387 (C.D. Cal. 1996). Rather, under 
Calder v. Jones, 465 U.S. 783, 789 (1984), "a plaintiff must 
demonstrate that the forum state 'is the focal point both of the 
story and of the harm suffered. ' " 

Regarding the Paris Match article, Judge Rea reasoned 

[iln this case, the Court does not conclude that the 
alleged defamation was primarily directed at plaintiffs 
in California or that Defendants knew or intended that 
the brunt of the injury caused by the defamation would 
be felt in California. The alleged defamation was con- 
tained in an article published in France in a French 
magazine, written in the French language, investigated 
by French reporters, and with a circulation primarily 
to readers in France. The article concerned a relation- 
ship between Plaintiff, a resident of Nevada, and Ms. 
Schiffer, a resident of Monaco. It relates events taking 
place in Nevada, Thailand, Germany, and France. 
Therefore, California cannot be considered the focal 
point of either the story or of the harm suffered. 

Copperfield plans to appeal to the Ninth Circuit. 
Rex S. Heinke and Michelle H. Tremain of Gibson, Dunn 

& Crutcher U P ,  LQS Angeles. California representedCogedi- 
presse. S.A. R.L. and Hachette Filipacchi Assones. 

that 

Advertising Over Web Not Enough 
for General Jurisdiction 

in New Jersey 

The U.S. District Court of New Jersey ruled that it 
could not exercise general jurisdiction over an Italian hotel 
whose only contact with the state is an Internet site used 
to advertise. Weber v. Jolly HoteLr, No. CIV a 96-2582 
(D. N.J. Sept. 12, 1997). In making its ruling, the court 
said that passive Web sites, Le., those used only for adver- 
tising, are analogous to advertisements in national maga- 
zines. As such, the sites do not provide the continuous 
and substantial contacts necessary for a forum state to ex- 
ercise personal jurisdiction without violating due process. 
Weber v. Jolly Hotelr, No. CIV a 96-2582, slip op. at 5 
(D. N.J. Sept. 12, 1997). Additionally, the w r t  ruled, 
"advertising on the Internet is not tantamount to directing 
activity at or to purposefully availing oneself of a particu- 
lar forum." Id. at 6. 

Plaintiff, a New Jersey resident, sued the Italian hotel 
after falling and injuring herself during her stay in Italy. 
She alleged that the hotel knew or should have known 

(Continued onpago 19) 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter November 1997 Page 19 

Fontinuedfion page 18) 

about the dangerous condition on its premises. In its analy- 
sis of the hotel's motion to dismiss for lack of personal juris- 
diction, the court noted that the hotel does no business in 
New Jersey. As in Coppe@ield (above on p. 17). the court 
broke into three categories the types of cases in which Inter- 
net sites have heen used to find personal jurisdiction. The 
first category, the court said, 'includes cases where defen- 
dants actively do business on the Internet. In those in- 
stances, personal jurisdiction is found because defendants 
'enter [I into contracts with residents of a foreign jurisdic- 
tion that involve the knowing and repeated transmission of 
computer files over the internet.'" Id. at 5 quoting Zippo 
ManuJ: Co. v ZipPo Dot Corn, Inc., 952 F. Supp. 1119, 
1124 (W.D.Pa. 1996). 

The second category, said the court, "deals with situa- 
tions 'where a user CM exchange information with the host 
computer. In these cases, the exercise of jurisdiction is de- 
termined by examining the level of interactivity and com- 
mercial nature of the exchange of information that occurs on 
the Web site.'" Weber v. Jolly HofeLr, No. CIV a 96-2582, 
slip op. at 5 quoting Zippo Man@ Co., 952 F. Supp. at 

1124. 
The last category, into which the defendant's site fell, is 

those. 'sites that merely provide information or advertise- 
ment to users." Weber v. Jolly Hofels, No. CIV a 96-2582, 
slip op. at 5. 

"District courts do not exercise jurisdiction in the 
latter cases because 'a finding ofjurisdiction based on 
an Internet web site would mean that there would be 
nationwide (indeed, worldwide) personal jurisdiction 
over auyone and everyone who establishes an Internet 
web site. Such nationwide jurisdiction is not consis- 
tent with traditional personal jurisdiction case law.'" 
Id. quoting Hearst C o p  v. Goldberger, 1997 WL 
97097 at '10 (S.D.N.Y Feb. 27, 1997). 

The court also rejected the argument that it could exer- 
cise specific jurisdiction over the Italian hotel but transferred 
the case to New York, where defendant has a hotel operating 
subsidiary, for a determination as to whether it had jurisdic- 
tion. 

Ninth Circuit Grants Prior Restraint: 
Union Banner Proclaiming "This 

Medical Facility is 
Full of Rats" Enjoined 

Kozinski Dissents 

By Rex S. Heinke and Heather L. Wayland 
On September 8, 1997. the Ninth Circuit affirmed a pre- 

liminary injunction prohibiting a labor union From continu- 
ing its manner of displaying a banner which read: 'THIS 
MEDICAL FACILITY IS FULL OF RATS. CARPEN- 
TERS L.U. 1506 HAS A DISPUTE WITH BEST INT. 
FOR FAILING TO PAY PREVAILING WAGES TO ITS 
WORKERS.' The Ninth Circuit found (2-1) that the 
union's use of the term "rats,' - a labor term referring to 
M employer who fails to pay the prevailing wage - although 
not literally false, was in context "fraudulent, deceptive, and 
intended to mislead members of the general public into be- 
lieving that the Hospital suffered from a sanitation prob- 
lem. " Sun Anfonio Community Hospital v. Southern Cali- 
fornia Disfrici of Carpenters ef al.. No. 96-56124, 1997 WL 
573103 (9th Cir. Sept. 8, 1997). 

San Antonio Community Hospital alleged that the 
union's banner was defamatory, interfered with its prospec- 
tive economic advantage and contractual rights, and violated 
Section 303 of the Labor Management Relations Act 
("LMRA") (29 U.S.C. Section 187). Because the LMRA 
preempted the interference claims and only authorized mone- 
tary relief for LMRA's violations, the defamation claim wa8 
the sole basis for the Ninth Circuit's decision to affirm the 
prior restraint. 

Three aspects of the Court's opinion are particularly 
striking. First, it marks the first Ninth Circuit decision to 
affirm an injunction against union speech concerning an on- 
going labor dispute. Such injunctioas m rare because, un- 
der the Noms-LaGuardia Act ("NU"),  29 U.S.C. Sections 
101-105, the federal courts are generally denied jurisdiction 
to issue any preliminary injunction that would prevent union 
members from "[gliving publicity to the existence of, or the 
facts involved in, any labor dispute, whether by advertising, 
speaking, patrolling, or by MY other method not involving 

(Conhnued onpogr 20) 
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fraud or violence." 29 U.S.C. Section 104(e). 
Court's emphasis on the expense of counterspeech-"time 
away from [the hospital staffs] ordinary administrative and 

The Ninth Circuit overcame this federal anti-injunction 
statute through unprecedented reliance on a broadly con- 
strued "fraud" exception. Inferring fraudulent intent from 
the banner's effect of misleading "most-if not all-readers,' 
the Court held that the union's banner was not merely in- 
flammatory rhetoric but an "unprotected fraudulent misrep- 
resentation of fact," and therefore, that the NLA did not de- 
prive the district court of jurisdiction to enjoin its display. 
San Antonio Community Hospital. 1997 WL 573103 at ' 6 .  

medical care duties'-appeared critical to the Court's holding 
because there was no evidence to show that the staff's expla- 
nations were in any way ineffective in alleviating the ex- 
pressed concerns. 

The majority attempts to "emphasize the narrowness of 
its opinion.' The preliminary injunction was restricted in 
scope and, for example, did not mandate removal of the 
original sign: The union responded to the injunction by sup 
plementing its original display with an additional banner 

which clarified that "BEST IN- 
TENORS IS THE RAT CON- 

Second, the Ninth Circuit de- 
cision appears to mark the first The Ninth Circuit decision appears 
cw to affirm a preliminary in- TRACTOR," and the court ex- 
junction against speech covered preliminary injunction against pressly found that the injunction 

by New York Times v. Sullivan, speech covered by did not require more. 
Judge Kozinski disagreed New York Times u. Sulliuan 376 U S .  254 (1964). That is, 

the majority's finding of with that characterization, bow- 
"probable success on the merits" ever. As he points out in dis- 
came notwithstanding its express recognition that actual mal- sent, the scope of the preliminary injunction was not as nar- 
ice represented the requisite level of fault. Beyond the mere row as it seemed: To require near-perfect clarity is to re- 
absence of precedent, this holding may implicitly dilute the strict opportunities for "ambiguity and flamboyance . . . at 
force of the Sullivan requirement itself. In a biting dissent, the heart of political expression," and in the instant case, to 
Judge Kozinski accuses the majority of condoning an uncon- "sap[] the message of its vigor." Id. The "ope of the in- 
stitutional prior restraint by affirming "an interlocutory in- junction would not justify relaxation of the traditional re- 
junction based upon a 'reasonable probability' of malice quirements of "probable success" and "irreparable injury" in 
[which] is, by hypothesis, not based on 'actual malice.'" any event, and this is particularly so where the preliminary 
Tan Antonio Community Hospital, 1997 WL 573103 at '10. injunction concerns labor speech. Id. 

Third, the decision is noteworthy for the remarkably 
meager evidence to support the Court's finding of "Since labor speech enjoys even greater protection 
'substantial and irreparable injury." Beyond the hospital's than ordinary speech, today's opinion will provide 
conclusory allegations of reputational harm and an adverse plausible support to those. who seek prior restraints 
impact on its fundraising ability, the evidence consisted of against allegedly defamatory newspaper and maga- 
little more than that (1) the hospital staff was forced to spend zine articles, as well as television programs, plays 
significant time and resources in explaining to patients and and movies." Id. at 010. 
fellow employees that there was, in fact, no rodent pmblem, 
and (2) maternity ward admissions were declining at the 
m e  time that the union was displaying its banner. Accord- 
ing to the dissent, this "statistically significant' decline in 
maternity admissions had in fact commenced several months 
before the union began displaying its banner. Id. at *9. 
Further. the hospital could not point to a single instance of 
a person being deterred from either donating money or be- 
coming a patient as a result of the banner. Finally, the 

to mark the first case to affirm 

In light of the dmision, Judge Kozinski concludes that 
"[gletting a preliminary injunction against speech offensive 
to public officials and other VIPs may not be all that hard." 
Id. 

Rex S. Heinke and Heather L. Wayland are in the Los 
Angeles o@ce of Gibson, Dunn & Crutcher. 
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Ninth Circuit Reverses on CNN Ride-Along 

Media Liable as Government Actors Under Bivens 

In a decision with substantial negative implications for all 
news media, the Ninth Circuit held recently that media members 
who filmed and recorded sound as federal agents searched plain- 
tiffs’ ranch acted jointly with the govenunent, and hence “under 
color of law,” sufficient to be judged liable for violating the 
plaintiffs’ civil rights under Bivenr v. Sir Unknown Agenrs of 
Fed. Bureau of Narcotics, 403 U.S. 388 (1971). Berger v. Ca- 
ble News Network, No 96-35266 (9th Cir. November 13, 
1997). 

The Ninth Circuit decision reversed the trial court’s grant of 
summary judgment, reinstating plaintiffs’ civil rights claims 
against the media defendants and federal agents from the United 
States Fish and Wildlife Service. In addition, the circuit court 
reversed and remanded the judgment in favor of the media ap- 
pellees on the plaintiffs’ state law claims for trespass and inten- 
tional infliction of emotional distress. The circuit court did af- 
firm the district court’s dismissal of plaintiffs’ Federal Wiretap 
Stahlte complaint and plaintiffs’ conversion claim; the circuit 
court also affirmed the district court’s refusal to grant an injunc- 
tion barring future broadcast of the video and sound gathered 
during the search. 

Background 

Paul and Erma Berger, owners of a 75,000 acre ranch in 
Montana, filed suit after agents from the Fish and Wildlife Ser- 
vice, with a crew from CNN in tow, searched their ranch in 
January of 1993 looking for evidence that Mr. Berger had ille- 
gally shot or poisoned wildlife. As a result of the search, MI. 
Berger was tried and convicted of a misdemeanor count of using 
a pesticide in a manner inconsistent with its labeling, viz., using 
the pesticide to poison wildlife. He was acquitted of three 
felony counts. 

The Bergers sued over the search, making two contentions: 
first, that the federal agents violated their Fourth Amendment 
rights by permitting CNN’s cameras to film the search and by 
assisting the media in their search for dramatic material; second, 
that CNN acted sufficiently in concert with the federal agents to 
be held accountable for that violation as government actors. 

CNN had entered into a written agreement with the Assistant 
United States Attorney in charge of authorizing CNN to accom- 
pany the agents on the execution of the search warrant. The 

agreement stated that CNN was to have complete control over 
its footage, subject to 811 embargo until any of the following 
conditions were met: a jury was empaneled and instructed not 
to view television reports about the case; the defendant agreed 
to a trial by judge; the judge accepted a plea bargain; the gov- 
ernment decided not to bring charges. In order to report the 
story, CNN mounted cameras inside and outside of govenunent 
vehicles so that every move of the federal agents would be docu- 
mented. CNN also wired one of the special agents with a hid- 
den CNN microphone that continuously transmitted live audio 
to the CNN technical crew. 

The district court dismissed plaintiffs’ civil rights claims, 
ruling that the federal agents were entitled to qualified immunity 
because there was. at the time of the episode, no clearly estab- 
lished law protecting individuals from the commercial recording 
of a search of their residences. The district court also held that 
the Bergers were collaterally estopped from litigating the rea- 
sonableness of the search because the same issues had been de- 
cided against Mr. Berger at his criminal trial. Last, the district 
court rejected the Bergers’ claim that the media had become 
government actors for purposes of Bivenr liability. 

Collateral Estoppel 

In making its own ruling, the Ninth Circuit began by revers- 
ing the collateral estoppel holding. The circuit court held that 
“[blecause the magistrate judge in the criminal case was not 
presented with the specific issues raised in this action, the dis- 
trict court erred in holding that the Bergers’ Biwns action was 
barred.” Berger v. CNN, No. 96-35266, slip op. at 13720 (9th 
Cir. November 13, 1997). At issue in this case, said the Ninth 
Circuit, is not whether the warrant itself was valid, which was 
the issue at the criminal stage, but “whether the search was un- 
reasonable because of the media’s involvement in the search.” 
Id. 

The Bivens Claim 

Next, the Ninth Circuit reversed the grant of partial immu- 
nity for the federal agents involved in the search, saying “[tlhe 
Bergem contend that the resulting search violated their Fourth 
Amendment rights against unreasonable search and seizures. 

Continuedonpage 22) 
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We hold that they are correct and that the federal officers are 
not entitled to qualified immunity.” Id. at 13721. In making 

this ruling, the court focused on the fact that the search “stands 
out as one that at all times was intended to serve a major pur- 
pose other than law enforcement.” Id. It was, in the words of 
the court, a ’commercial televisionllaw enforcement enter- 
prise.” Id. The court concluded that the search was jointly 

crophone that transmitted live to the media conversations be- 
tween law enforcement agents and the Bergers that took place 
in the Berger home, did not violate the Bergers’ privacy rights 
because the Bergers consented to his presence and to his being 
party to the conversations, and they took the chance that he 
was hugged. The court said that this doctrine offers protection 
only when the government-placed informer is being used for 
legitimate law enforcement purposes. Id. at 13727. 

planned by law enforcement officials and the media so that 
CNN could get interesting material for its commercial pro- The Media as Government Adors 

gramming and the federal agency could get good press. The 
parties even memorialized their agreement in a contract. Yet, 
said the court, the federal agents did not disclose the contract, 
the planned press presence, or the media’s purpose when they 
applied for the search warrant. “The Fourth Amendment to 

our Constitution protects against unreasonable searches and 
warrants that are obtained under false pretenses,” said the 
court. Id. 

The court went on to find that the agents could not reason- 
ably have believed that their conduct violated no clearly estab- 
lished federal statutory or constitutional rights. Id. at 13722. 
‘We find even further support for this view when we observe 
that no circuit decision has ever upheld the constitutionality of 
a warranted search where broadcast media were present to doc- 
ument the incident for non-law enforcement purposes, and 
where the videotaping and sound recording were outside the 
scope of the warrant.” Id. at 13723. 

The court then distinguished this case from ride-dongs 
where the media are invited to record or photograph the law 
enforcement activity, saying that in those. cases “media repre- 
sentatives were viewed as playing a passive role, as observers, 
rather than as active participants in planned activity that trans- 

The Ninth Circuit then addressed the final issue concerning 
the Bergers’ Biwns claim: whether the media appellees may be 
held liable even though they were not agents or employees of 
the federal government. “Private parties may be held liable. . 
. if they are deemed to have acted under color of law.” Berger 
v. CNN, No 96-35266, slip op. at 13729 citing Johnson v. 
Knowles, 113 F.3d 1114, 1117 (9th Cir. 1997). The court 
turned to the ”joint action” test in making its decision. Private 
actors can be considered govemment actors if they are willful 
participants in joint action with the government or its agents. 
The Supreme Court has said that the joint action test is 
“satisfied when the plaintiff is able to establish an agreement, 
or conspiracy between a government actor and a private 
party.” Berger v. CNN, No 96-35266, slip op. at 13730. “In 
this case,’’ the court went on to say, “we have not only a verbal 
agreement, but a written contractual commitment between the 
govenunent and the media to engage jointly in an enterprise 
that only the govemment could lawfully institute -- the execu- 
tion of a search warrant -- for the mutual benefit of both the 
private interests of the media and the government officials’ in- 
terest in publicity.” Id. at 13730-13731. ‘This satisfies the 
joint action test,” concluded the court. Id. at 13731. 

formed the execution of a search warrant into television enter- 
State Claims and Federal Wiretap Statute Viola- tainment, as happened here.” Id. at 13724. .. uon The court rejected the defense claim that the plaintiffs’ pri- 

vacy rights could not have been violated because their cameras 
shot footage only from the open fields or that they shot footage 
only of structures in which the Bergers had no expectation of 
privacy. The court found evidence in the record that the Berg- 
ers did have a reasonable expectation of privacy in some of the 
places that were filmed and, moreover, that the open fields 
doctrine does not immunize the defendants in this case because 
the filming had “no law enforcement purpose.” Id. at 13725. 

The court also rejected tbe “invited informer” defense. 
Defendants had asserted that the federal agent who wore a mi- 

On two state claims, the court reversed and remanded. 
First, on the issue of trespass against the media appellees, the 
court rejected the district court’s holding that the Bergers had 
no possessory interest in the ranch at the time of the search 
becanse the government agents had temporary possession and 
control of the ranch. This rationale is rejected, said the court, 
because taking control of the ranch did not give the officers the 
right to invite third parties on the premises for reasons unre- 
lated to law enforcement. Since the officers invited the media 
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on for newsgathering purposes, the media may have been 
guilty of trespass. Id. at 13734. 

On the second state claim, the court reinstated the Bergers’ 
case for intentional infliction of emotional distress. The dis- 
trict court dismissed this claim, saying that since none of the 
appellees’ acts were unlawful, emotional distress could not 
have been a reasonably foreseeable consequence of their ac- 
tions. Id. at 13736. ”In light of our holding that the Bergers 
have alleged a claim of interference with both their privacy and 
their property interests, we also remand this claim to the dis- 
trict court for reconsideration upon a fully developed record.” 
Id. 

The Ninth Circuit did leave part of the district court’s deci- 
sion intact. It upheld the decision that the media appellees did 
not violate the Federal Wiretap Act. It held that since the me- 
dia participants were effectively federal agents, the conversa- 
tions that they intercepted surreptitiously fell under the excep- 
tion for conversations recorded by persons acting under color 
of law. Id. at 13733. 

The court also upheld the district court’s dismissal of the 
Bergers’ conversion claim. The Bergers sued the media ap- 
pellees for conversion on the basis of the media’s capture of 
their images and voices. The court held that the Bergers’ im- 
ages and sounds are intangible, and intangible property inter- 
ests are not subject to conversion. Id. at 13735. 

Injunction Denied 

Finally, the Ninth Circuit denied the Bergers’ request for 
an injunction preventing the media appellees from further 
broadcast of MY or all parts of the video and sound gathered 
during the search. Likening the request to a prior restraint, the 
court said ”[elven though the Bergers have alleged triable 
claims for damages arising out of the manner in which the me- 
dia appellees obtained the material, such allegations are not 
sufficient to support the imposition of an injunction.” Id. at 
13737. 

The media defendants were represented by P. Cameron De- 
Vore of Davis Wright Tremaine in Seattle, WA. 

Louisiana Newspapers Seek En Banc 
Review of Fifth Circuit Ban on 
Post-Verdict Juror Interviews 

By Jack M. W e 5  and A m y  L. Neuhardt 
A panel of the Fifth Circuit has affirmed an order issued 

by a district court prohibiting news organizations. in the ab- 
sence of a ‘special order” issued by the district court, from 
conducting post-verdict interviews of jurors regarding any 
aspect of the jury’s ‘deliberations. ” Unired Srafes v. Cleve- 
land, No. 97-30756 (5th Cir. October 29, 1997). According 
to the panel opinion, the district court’s order is a permissi- 
ble restraint on speech in part because it does not apply to 
the jurors themselves, but applies only to those who would 
interview them. The jurors remain free to speak. on their 
own initiative, about MY aspect of their jury service, includ- 
ing the jury’s “deliberations.” 

On November 12, 1997, the Times-Picayune Publishiog 
Corporation, Capital City Press (which publishes 7hc Advo- 
cafe of Baton Rouge) and two reporters (“the Newspapers”) 
filed a Suggestion for Rehearing En Bane, which currently 
is pending before the full court. In their petition, the News- 
papers argue that the restriction is a prior restraint. Taking 
aim at the order’s application only to press -- not juror -- 
speech, the Newspapers argue that no court -ever before has 
sustained such a direct and broadlydefmed - albeit bizarre 
-- restriction on press speech.” The Newspapers further ar- 
gue that the panel’s opinion cannot be reconciled with long- 
standing First Amendment precedent in the Fifth Circuit and 
other jurisdictions, and is wholly out of step with the 
widespread practice throughout the rest of the nation, where 
post-verdict juror interviews are routinely conducted in cases 
of public interest. 

A State Racketeer Trial 

In the underlying criminal litigation, six defendants, in- 
cluding two former Louisiana State Senators, were prose- 
cuted for racketeering and related offenses in fonnection 
with allegedly illegal efforts to secure the passage of certain 
video poker legislation and the defeat of other video poker 
legislation in the Louisiana legislature. The defendants’ trial 
began in May of 1997. and continued for approximately six 
weeks. The jurors deliberated for eight days before return- 

(Continued onpago 24) 
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ing a verdict on June 27, 1997. The jury convicted four 
defendants, including one former state senator, on some 
counts and acquitted them on others, but acquitted two de- 
fendants, including the other former state senator, on all 
counts. 

During a post-verdict address to jurors given in open 
court on June 27, the district court ordered that: ”I . . . 
instruct you that, absent a special order by me, no juror may 
be interviewed by anyone concerning the deliberations of the 
jury.” (“the Jury Order”) The district court issued the Jury 
Order suu sponte, without conducting a hearing, without 
making any supportive findings of fact, and without elabo- 
rating on the meaning of the term ‘deliberations” or on the 
intended scope of the order generally. 

The Newspapers moved to intervene and to modify the 
order. They argued that the Jury Order was vague, in partic- 
ular that without elaboration from the court jurors might in- 
terpret the order as barring discussion of their own 
“deliberations,” i.e., thinking, about the case. TheNewspa- 
pers also argued that, regardless of its construction, the pro- 
hibition on voluntary jury interviews, including interviews 
limited to a juror’s own role in formal ‘deliberations,” and 
the district court’s requirement that any party desiring to 
conduct an interview first seek a “special order,” were con- 
trary to longstanding First Amendment precedent in the 
Fifth Circuit and otherjuisdictions, including the Fifth Cir- 
cuit’s leading decision in In re l3e Express-News Corp., 695 
F.2d 807 (5th Cir. 1982). 

On July 22, 1997, without holding a hearing on the 
Newspapers’ motions, the district court issued an eighteen 
page opinion granting the Motion to Intervene, but denying 
the Motion to Modify in its entirety. The district court de- 
termined that the Jury Order was neither contrary to Erpress- 
News, nor vague. 

The Newspapers quickly sought emergency review in the 
Fifth Circuit, and were granted an expedited appeal. The 
Reporters Committee for Freedom of the Press, The Free- 
dom of Information Foundation of Texas, Inc., the Society 
of Professional Journalists and The American Society of 
Newspaper editors filed an amicus brief in support of the 
Newspapers. Neither the district court nor any party to the 
underlying criminal case filed a brief or otherwise appeared. 

The case was argued on October 6 before a panel consist- 

ing of Judges Duhe, DeMoss and Garwocd. Little of the 
oral argument focused on the merits of the Newspapers’ 
First Amendment contentions. Instead, the panel primarily 
was concerned about the threshold issues of ripeness and 
standiog, including the ‘willing speaker” theory of stand- 
ing. The Newspapers were given leave to file a post- 
argument letter-brief on those issues. 

Fifth Circuit Panel Finds No Constitutional 
Problem 

On October 29, 1997, the panel issued an eight-page 
opinion written by Judge DeMoss which affirmed the district 
court’s July 22 opinion and upheld the Jury Order without 
modification. The panel found that the Newspapers’ First 
Amendment right to gather news was not compromised by 
the Jury Order, and that (despite a lengthy explanation of the 
scope and meaning of the Jury Order) it was not unconstitu- 
tionally vague. 

The panel first addressed the applicability of Expras- 
News. There, the Fifth Circuit, per Judge Alvin B. Rubin, 
struck down a local rule that provided that “no person shall 
‘interview. . . any juror, relative, friend, or associate thereof 
. . . with respect to the deliberations or verdict of the jury in 
any action, except upon leave of court granted upon good 
cause shown,’” and held that “a court rule cannot . . . re- 
strict the journalistic right to gather news d e s s  it is nar- 
rowly tailored to prevent a substantial threat to the adminis- 
tration of justice.“ The Express-News decision is consistent 
with similar decisions in the Third, Sixth, Ninth and Tenth 
Circuits regarding the constitutionality of restrictions on 
post-verdict juror interviews. The Cleveland panel found, 
however, that the order entered by the district court in this 
litigation ‘shares very little with the unconstitutional order 
entered in Express-News,” and therefore could easily be dis- 
tinguished. 

The panel first determined that the Jury Order was appro- 
priately limited in scope to survive First Amendment 
scrutiny, because, d i k e  the order invalidated in Express- 
News, the Jury Order does not prohibit communications with 
jurors’ ’relatives, friends and associates” and pu’portedly 
applies only to “deliberations of the jury,” not to the verdict 
itself or to questions about a juror’s general reactions to the 
trial. Similarly, the panel found that, although the blanket 
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restriction contained in the Jury Order could in some 
be overbroad, it was appropriately tailored in this 

cnse because the underlying litigation was not a 'run-of- 
the-mill criminal trial" and there was a "great amount 
of media coverage of the trial from start to finish." Ac- 
cording to the panel, this considerationjustified imposi- 
tion of the order "without regard to the willingness of 
the jurors to be interviewed or the civility of the re- 
porters seeking to conduct interviews." 

Next, the panel declared that the Jury Order could 
survive First Amendment scrutiny because it restricts 
only the press from asking questions regarding 
"deliberations," but does not restrict juror speech on 
any subject: 

[The Jury Order] does not p u p r t  to prevent ju- 
rors from speaking out on their own initiative. It 
thus does not raise the concern expressed in 
Express-News that an order limiting post-verdict 
interviews might implicitly sanction jurors' con- 
versations with their relatives, friends and asso- 

ciates. A juror who wishes to do so may make a 
statement. 

The panel did not address the Newspapers' argument 
that a restriction on the press' right to conduct inter- 
views, even if paired with a restriction on juror speech 
(and ofoniori if directed at the press alone), is an im- 
permissible prior restraint and cannot survive First 
Amendment scrutiny. 

Finally, the panel held that the "special order" re- 
quirement of the Jury Order does not offend the First 
Amendment because (although that requirement pro- 
vides no standard to guide a district court in evaluating 
a request for a juror interview) the "special order" re- 
quirement does not specifically require a would-be- 
interviewer to demonstrate 'good cause" to obtain leave 
to interview jurors regarding "deliberations." 

The panel acknowledged that "a strict standard" ap- 
plies to restrictions on post-verdict interviews of jurors 
in criminal cases. The panel emphasized however, that 
"the application of that rule must be tempered . . . by 
the recognition that members of the press, in common 

with all others, are Free to report whatever takes place 
in open court, but enjoy no special, First Amendment 
right of access to matters not available to the public at 
large." Accordingly, the panel concluded that the Jury 
Order was "an appropriate measure taken to address the 
danger . . . that compromises of the secrecy of jury de- 
liberations present to our criminal justice system's re- 
liance on jury determinations." 

En Banc Sought 

In their Suggestion for Rehearing En Banc, the 
Newspapers argue that a prohibition on 'interviews" 
concerning specified subject matter is a content-based 
prior restraint, which carries a heavy presumption of 
unconstitutionality. The Newspapers emphasize that the 
Jury Order as interpreted by the Cleveland court is even 
more objectionable than a typical prior restraint because 
it forbids press interviews concerning 'deliberations," 
but permits jurors to make statements on their own ini- 
tiative about any topic. Thus, the order is wholly inef- 
fective at achieving its claimed purpose - preventing 
harm to the deliberative process -- and therefore is con- 
stitutionally defective. See Smirh v. Daily Mail, 443 
U.S. 91.99 S. Ct. 2667 (1919). 

Moreover, the Newspapers argue that the direct re- 
straint against the press upheld by the panel opinion is 
not only overbroad but also unworkable. According to 
the panel opinion, although the p re s  can be prohibited 
from making any inquiry regardmg jury deliberations, 
the press is allowed to ask jurors about their 'general 
reactions," and jurors are free to make "statements" 
-on their own initiative" about any topic. The panel 
opinion will leave the press guessing about whether a 

particular question or response thereto constitutes a pro- 
hibited "interview" concerning 'deliberations," a per- 
missible comment regarding "general reactions" or an 
"own initiative" "statement" made by a juror. 

The Newspapers also argue that the 'special order" 
requirement of the Jury Order turns the First Amend- 
ment on its head by mandating that those wishing to 
exercise their rights of free speech first justify doing SO, 

rather than placing the onus on those seeking to limit 
First Amendment freedom to demonstrate that the con- 

pownued on page 26) 
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templated limitations are appropriate. 
Finally, the Newspapers argue that the panel’s efforts to 

distinguish the Jury Order from that struck down in Express- 
News are superficial, and that the panel has effectively over- 
ruled Express-News. The Newspapers note that the panel 
opinion conflicts with the decisions of every other circuit 
court to have ruled on restrictions on post-verdict juror inter- 
views, and that its interpretation of the extent of the press’ 
rights to conduct juror interviews cannot be squared with 
this longstandmg First Amendment precedent. 

Jack M. Weiss is a partner and Amy L. Neuhardr is 
an associate at Correro Fishman Haygood Phelps Weiss 
Walmsley & Casteix, L.L.P. in New Orleans, Louisiana. 
Weiss, Neuhardt and Mark B. Holton represent lhe limes- 

Picayune Publishing Corporation, Capital City Press and 
their reporters in this litigation. 

Louisiana Court Rejects Civil Fair 
Trial Protective Orders Aimed at CBS 

By Jack M. Wek and Mark B. Holton 
The Louisiana Supreme Court bas declined to review a 

district court’s decision refusing to enter protective orders 
sealing all discovery, including videotaped depositions, in a 

high-visibility environmental mass tort action pending in 
Lafourcbe Parish, Louisiana. Friloux v. Campbell Wells 
Corporation. 97-c~-2418. The decision is significant be 
cause it followed an evidentiary hearing at which the tort 
defendants, including Exxon Corporation (“Exxon”), 
sought to show that civil jury selection would be tainted if 
the protective orders were not entered. 

The trial court heard, yet rejected, purported expert testi- 
mony offered by Exxon in support of its motions for protec- 
tive order. w75524 (La. D. Ct. Lafourcbe Parish 7/15/97) 
Other evidence offered at the hearing indicated that a) plain- 
tiffs’ counsel had disseminated virtually all discovery in the 
case, including videotaped depositions, to a CBS investiga- 
tive reports unit; and b) plaintiffs’ counsel allegedly had ac- 
knowledged to an Exxon lawyer that be had disseminated the 
materials to CBS for the purpose of influencing prospective 
jurors. 

The toxic tort action was filed in April, 1994 by approxi- 
mately 300 residents of Grand Bois. Louisiana. The defen- 

dants are Campbell Wells Corporation (‘CWC”), which oper- 
ated an oil field waste treatment facility located near Grand 
Bois, and Exxon, which shipped oil field waste to be treated at 
the facility. The plaintiffs, who live in close proximity to the 
facility, claim that they have suffered injury as a result of the 
waste treatment activities conducted at the location. 

Discovery began in October of 1994. With a few limited 
exceptions, no protective order restricting the dissemination or 
use of discovery materials was entered. Plaintiffs in the Grand 
Bois litigation gave a CBS investigative reports unit access to 
nearly all discovery taken in the matter through approximately 
May of 1997. Apart from CBS’ coverage, the case bas at- 
tracted extensive local news coverage. The Grand Bois facility 
also was the subject of committee bearings during the 1997 
session of the Louisiana Legislature. 

In May 1997, Exxon and CWC filed various motions for 
protective orders to ‘seal” (Le., prevent the dissemination of) 

essentially all discovery (past and future) taken in the case. 
The defendants also asked that an order be entered “enforcing” 
Louisiana Rule of Professional Conduct 3.6(a), which pro- 
hibits a lawyer from making extrajudicial statements likely to 
be republished or rebroadcast by a news media organiration if 
the statements “will have a substantial likelihood of materially 
prejudicing 811 adjudicative proceeding.” 

CBS intervened in the case to oppose the defendants’ mo- 
tions, which also were opposed by the plaintiffs. The primary 
ground asserted in support of the motions was that, according 
to the defendants, CBS planned to air its anticipated report on 
Grand Bois near the time of the scheduled trial date (then set 
for January of 1998) and that the defendants’ right to a fair trial 
would be prejudiced by the broadcast. As additional grounds 
for entry of their proposed orders, the defendants later in- 
voked unspecified rights of privacy and the possibility that de- 
ponents would be intimidated by the prospect that their deposi- 
tion testimony might be widely disseminated. 

CBS opposed the motions on the principal grounds that: 1) 
the defendants had not shown “good cause” for entry of the 
proposed protective orders, as required by the Louisiana Code 
of Civil Procedure; and 2) entry of the defendants’ proposed 
orders would violate CBS’ First Amendment rights of access 
to discovery ns articulated in Plaquemines Parish Comm’n 
Council v. Delta Development Co., Inc., 412 So. 2d 560 (La. 
1984). Interpreting and applying the United States Supreme 
Court’s decision in Seattle rimes Co. v. Rhinehart, 467 U.S. 
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20 (1984), the Louisiana Supreme Court held in Plaquemines 
Parish that, at least in cases of substantial public interest, a 
protective order restricting the dissemination of discovery ma- 
terials to third-parties may be entered only if the order serves 
an important and legitimate government interest and is no 
broader than necessary to protect that interest. 472 So. 2d at 
568. CBS argued that neither good cause nor the First Amend- 
ment standards were satisfied because: 

1. The defendants offered only speculation concerning 
the purported content, broadcast date and effect of MY 

CBS program related to the Grand Bois litigation; 

2. The defendants themselves, particularly CWC, had 
engaged in a media campaign to influence public opin- 
ion regarding the Grand Bois litigation: 

3. Significant publicity relating to the litigation and to 

the facility would continue even if the protective orders 
were entered, and would render the orders ineffective; 

4. The defendants’ failure to seek protective order re- 
lief for almost three years meant that entry now of their 
proposed orders would not be effective in protecting 
MY interest asserted in support of the orders: and 

5. Numerous alternatives to entry of the protective or- 
ders (e.& change of venue, voir dire, continuance of 
the trial) existed to protect whatever competing interests 
were at stake. 

CBS also argued that the defendants’ proposed orders did 
or could have other consequences violative of CBS’ First 
Amendment rights. Specifically, the defendants’ request to 
“seal” even discovery that already had been disseminated ap- 
peared calculated to provide the basis for a subsequent motion 
to “enforce” the sealing orders by enjoining CBS from broad- 
casting or making other use of the discovery materials already 
in its possession. CBS argued that a backward-looking 
“protective order,” then, would operate as a thidydisguised 
prior restraint. Further, the request to ‘enforce” Louisiana 
Rule of Professional Conduct 3.6(a) against plaintiffs’ counsel 
was tantamount to a request for entry of an unconstitutional 
gag order. 

The trial court held an evidentiary hearing on the defen- 
dants’ motions on June 19, 1997. CWC and Exxon called, 
among other witnesses, a former local television advertising 
salesperson as a purported media expert to testify with respect 
to the likely viewership in Louisiana of CBS’s anticipated 
Grand Bois program, and with respect to the ”credibility” of 
Ed Bradley, the CBS correspondent expected to appear on the 
show. The district court however, excluded the former ad 
salesperson’s testimony because she had reviewed and relied 
upon Nielsen data not available for cross-examination. Exxon 
had identified another purported expert, a psychologist, 
to testify with respect to the likely “impact“ on viewers of the 
anticipated CBS program, but did not call this witness. 

At the conclusion of the hearing, the district court denied 
the defendants’ motions. The court ruled that the defendants 
had not demonstrated good cause for entry of their proposed 
orders, because the defendants had failed to show that MY dis- 
covery materials provided to CBS actually would be used in a 
CBS news program about the Grand Bois site which would be 
broadcast prior to trial. In addition, the court ruled that entry 
of the defendants’ proposed orders would violate CBS’ First 
Amendment rights because 1) alternatives to the orders (e+, 
change of venue and voir dire) existed; 2) entry of the orders 
would trigger protracted discovery litigation as the parties at- 
tempted to prove or disprove that CBS’ possession or use of 
particular discovery material violated the orders; and 3) the 
request for the orders was motivated, at least in part, by 
CWC’s public relations concerns rather than the desire to pro- 
tect fair trial rights. The court then entered a narrow protec- 
tive order not contested by CBS, limiting attendance at depsi- 
tions to the parties, attorneys and their staff and sealing the 
deposition of any witness who invoked his or her right to read 
and sign the deposition for the duration of the reading and 
signing process (at most, thirty days). 

Exxon and CWC filed supelvisory writ applications with 
the Louisiana First Circuit Court of Appeal, and later the 
Louisiana Supreme Court, seeking review of the district 
court’s decision. Both courts denied the writ applications 
without opinion. 

Jack M. Weiss and Mark B. Holton arepartners af Correro 
Fishman Haygood Phelps Weiss Walmsley & Casteix, L. L.P., 
New Orleans, Louisiana. Jack M. Weiss, Mark B. Holron and 
Amy L. Neuhardt of thefirm represented CBS, with Susanna 
M .  Lowy and Anthony M .  Bongiorno of CBS. 
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Missouri Recognizes a Qualified Priwilege For a Reporter's 
Confidential Sources in a Libel Case 

By Joseph E. Martinmu 
Missouri seemed to be one of the last holdouts in clearly 

adopting an evidentiary privilege for reporters. On October 
28, 1997, however, the Missouri Court of Appeals for the 
Western District, in Kansas City, confronted the issue and 
ruled that a "reporter's shield privilege" protects reporters 
from being required to divulge the identity of confidential 
wurces. Stare er rel. C h s i c  I l l  Inc. and Carl Donbury. 
Relators, Pulitzer Publishing Company. and Missouri Press 
Association, Amicus Curiae v. Hon. William Ely, Respon- 
dent, WD 53850 (Oct. 28, 1997). 

The Uncertainty of Prior Missouri Holdings 

Prior to Classic I l l ,  the only reported Missouri state 
court decision had refused to recognize the privilege. How- 
ever, the issue arose in the limited context of a grand jury 
subpoena seeking non-confidential video .out takes" depict- 
ing a person confirming involvement in criminal acts. CBS, 
Inc. v. Campbell, 645 S.W.2d 30 (M0.App.E.D. 1982). 
Relying on Branzburg, the CBS court held that the public 
interest in a grand jury proceeding often outweighed First 
Amendment interests. At the same time, however, the court 
noted "a greater willingness" to protect the news media in 
cases involving civil and criminal trials. Id. at 32. The 
court stressed that it was "[flully cognizant of the importance 
of a free and independent press" and 'emphasized" that its 
opinion was "limited to the facts as presented in this case." 

Id. at 33. 
Federal courts sitting in Missouri had recognized the 

privilege. In Cmantes v. lime, Inc., 464 F.2d 986 (8th 
Cir. 1972). the Eighth Circuit Court of Appeals, sitting in 
St. Louis, and considering a libel case based upon Missouri 
law, recognized a consti~tional privilege, saying that at a 

minimum the court must weigh the importance and necessity 
of the testimony against the journalist's privilege assertion 
and the public interest in preserving confidentiality of jour- 
nalist's sources. United States District Courts sitting in St. 

Louis and Kansas City had recognized a qualified reporter's 
privilege in connection with civil claims in which the re- 
porter was not a party. Continental Cablevision, Inc. v. 

Storer Broadcasting Co., 583 F. Supp. 427 (E.D.Mo. 

1984); Whitney v. O'Hara, 11 Med.L.Rptr. 1608 
(W.D.Mo. 1985). The District Court rulings each held that 
confidentiality, while important to the balancing process, 
was not required for the privilege to be available. 

Not surprisingly, reporters faced with subpoenas argued 
that this case law supported the state's recognition of the 
privilege, while parties seeking information from reporters 
argued the exact opposite. The holding in C h s i c  I l l  clearly 
recognizes a privilege in libel c~ses involving confidential 
sources, and adds significant ammunition to media claims of 
privilege in other contexts. 

The Classic Ill Holding 

Classic 111 was the publisher of a monthly magazine for 
truckers. It published an article reporting that two owner- 
operator trucking associations were under investigation for 
fraudulent insurance practices. In preparing the article, the 
writer and an editor had discussions with sources who were 
promised confidentiality; after publication, the editor had 
discussions with sources who also asked for confidentiality. 

During discovery in the libel case, the plaintiff/trucking 
associations sought disclosure of these confidential sources, 
which was ordered by the trial court after holding that the 
"shield privilege invoked does not apply because the privi- 
lege is not recognized in Missouri. " 

Because appeal did not lie from such a discovery order, 
the defendants pursued a writ of prohibition against the trial 
judge, which was accepted by the appellate court. The 
Pulitzer Publishing Company (St. Louis Post-Dispatch) and 
the Missouri Press Association were granted leave to inter- 
vene as amicus curiae. 

lo its opinion (which is not yet h a t ) ,  the appellate court 
noted that most jurisdictions had recognized a qualified priv- 
ilege for journalists in civil c~ses, and that in the context of 
libel cases most courts had adhered to a rule requiring the 
court to weigh: (1) exhaustion of alternative sources; (2) the 
importance of preserving confidentiality; (3) the importance 
of the information to the plaintiffs case; and (4) whether the 
plaintiff had made a prima facie case of defamation. This is 
the test which the court adopted for Missouri courts to apply 

(Connnued on page 29) 
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in libel cases involving confidential sources which were not 
directly relied upon in the publication. 

The court noted that the plaintiffs did not dispute the 
journalists' assertions that the sources were confidential and 
not relied upon. In cases where such matters were disputed, 
the court posited that an evidentiary hearing would be re- 
quired. In considering the balancing test, the court held that 
the plaintiffs had not shown sufficient importance of the in- 
formation to their case when balanced against the public in- 
temt in preserving confidentiality. 

Although the court did not discuss other contexts in 
which privilege assertions might come up (e.g. non- 
confidential information, criminal cases, civil cases where 
the reporter is a third party), the court's broad discussion of 
authorities not involving libel cases and not involving confi- 
dential sources supports arguments that the court was merely 
limiting its holding to the facts at hand, and that it was not 
intending to define the reaches of the privilege. 

A copy of the opinion is available from the LDRC. 
Joseph E. Manineau is with thefirm Lewis, Rice & Fin- 

gersh in St. Louis, MO. 

LDRC has available a transcript of 7he Future of 
rhe Firsr A m e d m n r ,  a panel moderated by P. 

Cameron DeVore at this year's Biennial Confer- 
ence in Reston, Virginia. Participants in the 

panel were: 

Professor Lillian R. BeVier, 
University of Virginia Law School; 

Professor Vincent Blasi, Columbia Law School; 

Professor Burt Neuborne, 
New York University School of Law, 

The NAA will be sending a copy of this tran- 
script to anyone who attended the Conference. If 

you did not attend, however, and wish a copy, 
you may request it from LDRC. 

Wen& v, Host: The Ninth Circuit 
Continues Its Pro-Celebrity 

Stance on Common 
Law Right of Publicity 

Again, The Robot Loses 

By Amy Hogue 
Reversing summary judgment for the defendants, the 

Ninth Circuit found triable issues of fact in right of pub- 
licity and Lnnham Act counts alleged by actors, George 
Wendt and John Kamnberger. Wendt and Kamnberger 
portrayed the two likable bar flies, 'Norm' and "Cliff" 
on the Paramount television series, "Cheers." They com- 
plained that Host International, Inc., which bought a li- 
cense from Paramount for "Cheers' airport bars, in- 
fringed their rights by displaying two animatronic charac- 
ters ('robots"), named "Hank" and "Bob," seated at each 
bar. United States District Judge Manual Real first 
granted summary judgment to Host by finding, as a mat- 
ter of law, that copyright law preempted the actors' 
claims to rights in the characters they portrayed. In 
Wend v. Host. 50 F.3d 18 (9th Cir. 1995), the Ninth 
Circuit reversed, because "the question here is whether 
the three dimensional animatronic figures are sufficiently 
similar to plaintiffs to constitute their likenesses." 
Wendt v. Host, 125 F.3d 806 (1997). 

The District court responded to reversal 'by viewing 
both the robotics and the live persons of Mr. Wendt and 
MI. Ratzenberger, [and granting a second summary judg- 
ment because] there is [no] similarity at all . . . except 
that one of the robots, like one of the plaintiffs, is heavier 
than the other. . . . The facial features are totally differ- 
ent. " The Ninth Circuit rejected this finding and rejected 
Paramount's argument that as copyright owner of the 
"Cheers' television series, Paramount, rather than the ac- 
tors, own all rights to portray the "Norm" and "Cliff" 
characters. W e d  v. Host, 125 F.3d 806 (1997). 

Wend1 is the second Ninth Circuit case in favor of a 

celebrity and against a robot. In White v. Samrung, 971 
F.2d 1395 (9th Cir. 1992), cen denied, 113 S.Ct. 2443 

(Continuedmnpogs 30) 
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(1993). the Ninth Circuit reversed the trial court's deter- 
mination that Samsung's magazine advertisement de- 
picting a blond-wigged, gold-metallic, letter-turning 
robot (captioned "Longest Running Game Show 2012 
A.D.') did not violate Vanna White's right of publicity 
because the "hostess' was obviously a robot rather than 
Ms. White or any other person. Reversing the District 
Court, the Ninth Circuit found triable issues whether the 
robot evoked White's identity. 

Indeed, the W e d  decision is the Ninth Circuit's 
fourth decision reversing a Los Angeles trial court's ef- 
fort to dismiss a right of publicity case on summary 
judgment. In Midler v. Ford Moror Co., 849 F.2d 460 
(9th Cir. 1988), cen. denied sub nom Young Rubican, 
Inc. v. Midler, the Ninth Circuit reversed Ford's sum- 
mary judgment and issued a decision that first 
"recognized' California's common law right of public- 
ity. In Midler, a sound-alike vocalist performed Mi- 
dler's signature song, 'Do You Want to Dance,' in 
background music for a Ford television commercial. 
Although California's statutory right of publicity, Cal. 
Civ. Code 5 3344, only protects a celebrity's actual 
voice. the Ninth Circuit found the deliberate imitation 
performed by Midler's former back-up singer was ac- 
tionable at common law. 

In addition to reversing Ford's and Samsung's mo- 
tions for summary judgment, the Ninth Circuit reversed 
District Court Judge Irving Hill's grant of summary 

judgment to General Motors in Kareem Abdul-Jabbar v. 

General Morors C o p . ,  85 F.3d 4Ol (9th Cir. 1996). 
The Ninth Circuit concluded that Oldsmobile's refer- 
ence to the NCAA's three time selection of Lew Alcin- 
dor as Most Outstanding Player was actionable under 
the Lanham Act and common law right ofpublicity even 
though plaintiff affirmatively abandoned his birth name 
more than twenty years earlier, filing papers in Cook 
County, Illinois to change his name to Kareem Abdul- 

Jabbar. General Motors, which was an official NCAA 
Corporate Sponsor during the 1993 NCAA tournament, 
argued that like any other trademark, a name is pre- 
sumptively abandoned under the Lanham Act after two 

years of non-use. The Ninth Circuit disagreed, conclud- 
ing that abandonment is not an available defense in a 
name case under the Lanham Act. 

The Ninth Circuit's reversal in each of these cases is 
in contrast to its deference to District Court judges who 
find, in copyright cases, that no reasonable jury would 
find substantial similarity between two copyrighted 
works. Under copyright law, a dramatic character is not 
generally protected unless it is a cartoon character or a 

cartoon-like character whose well-defined charncteris- 
tics surpass the personality of any actor portraying it. 
To merely evoke a copyrighted character's identity 
would most certainly be a "fair use" under copyright 
law. The Ninth Circuit has plainly expanded an ac- 
torlcelebrity's monopoly over his or her identity well 
beyond the copyright owner's monopoly over its charac- 
ters. 

On the other hand, at least when "newswody" 
speech is involved, the Ninth Circuit has rebuffed pub- 
licity claims. In NEW Kids on the Block v. News Amer- 
ica Publishing, Inc.. 971 F.2d 301 (9th Cir. 1992). the 
Ninth Circuit affirmed District Judge William J. Rea's 
grant of summary judgment to publishers of Star and 
USA Today, rejecting Lanham Act and right of publicity 
claims based on a "900" pay-per-call popularity contest 
asking readers to select the sexiest or most popular 
member of the New Kids on the Block rock band. De- 
spite the publishers' profits on the "900' number, the 
Ninth Circuit agreed that the exception for use in con- 
nection with news and public affairs precluded any ac- 
tionable claim. 

Amy Hogw is wirh rheprm Pillsbury, Madison & 
Sutro U P  in Los Angeles. CA. 
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Internat ional  Roundup 

ENGLAND: 

Dow Jones Obtains Split Decision On 
Copyright and Confidence Claims 

Dow Jones Telerate Limited recently obtained a split 
decision in a breach of confidence and copyright case in 
the Chancery Division of the High Court of Justice in 
England. PCR Limited v. Dow Jones Telerate Limited, 
Case No. CH 1996 P. No. 5849 (High Court of Justice, 
Chancery Division, Nov. 14, 1997). Plaintiff. a 
London-based commodities research company, sued 
Dow Jones Telerate Limited, seeking the identity of its 
confidential source, for damages and an injunction for 
breach of copyright and breach of confidence. The 
complaint arose because a Dow Jones reporter used in- 
formation from copyrighted reports published by the 
commodities research firm to write three articles that 
described how the reports had moved the cocoa com- 
modity market. 

Plaintiff PCR is one of two companies that, in 1996, 
collected data and made reports and forecasts in relation 
to the cocoa crops for the Ivory Coast, Ghana, Nigeria, 
and the Province of Bahia in Brazil. Normally, PCR 
published 20 or so reports per year. It employed staff 
in West Africa to collect the necessary information and 
transmit it to London. The plaintiff distributed reports 
to subscribers who paid a substantial fee, and made clear 
to them that the reports were to be kept confidential for 
at least 48 hours following distribution. 

Although PCR’s customers knew that the reports 
were to be kept confidential, Judge Timothy Lloyd re- 
jected the breach of confidence claim, finding credible 
the Dow Jones reporter’s testimony that she did not 
know that the information contained in the reports was 

confidential. The court rejected plaintiffs assertion that 
it had informed the reporter of the confidential status of 
the reports. 

The court then found, however, that Dow Jones had 
violated plaintiffs copyright. The judge mled that on 
three instances the Dow Jones reporter had copied a 

‘substantial part” of plaintiffs reports. The copying 
included not only quoting but paraphrasing plaintiffs 
materials. On the first instance, the court found that the 
reporter had written an article about a PCR report that 
summarized most of the report’s contents, including 
rounded figures of cocoa plant podcounts, a measure 
used to forecast the outcome of the current crop. In the 
second instance, the reporter wrote about the m e  PCR 
report, this time with it in front of her, She made direct 
and explicit quotations from the report and included the 
average podcounts per tree exactly rather than as 

rounded figures. In the third instance, the reporter 
quoted liberally from another PCR report, reporting 
both the current PCR podcounts and average PCR pod- 
counts from 1994 and 1996, which she set out in a table 
at the end of the article. 

After finding liability for copyright violations, the 
judge rejected defendant’s defense of fair dealing 
(analogous, but not identical, to the U.S. concept of fair 
use), saying, as a *matter of impression,“ that the re- 
porter had taken more material from the copyrighted 
work than was ‘reasonable or appropriate. ” Though the 
judge acknowledged the importance of news reporting, 
he rejected the defendant’s defense that the articles 
served the public interest, saying that the legal protec- 
tions offered by copyright cannot be set aside because of 
the need for transparency in futures markets that fair and 
detailed reporting provides. 

In a passage that might be seen as giving direction to 
the media in the future, the judge Criticized Dow Jones 
for not having a sufficiently rigorous procedure in place 
for advising reporters how to treat copyrighted material 
in articles. 

Judge Lloyd rejected plaintiffs request for an in- 
junction barring Dow Jones from further breaches of 
plaintiffs copyrighted work. The judge then ordered 
full legal costs to be paid by the defendant, which usu- 
ally means 70 percent of actual costs. The plaintiff in- 
troduced no evidence of damages at the trial, but the 
judge provided that it can seek a hearing on the matter 

(Continuedonpage 32) 
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FWCE: 

Judge Orders Book Passages Removed; Pub- 
lisher Pulls Book 

Faced with an order to excise passages in a hook that 
linked a former defense minister to murder, a French pub- 
lisher withdrew the controversial book from publication, 
according to an AP report. As reported in the Libel lher  
last month, on October 13 a Paris judge halted sales of the 
hook The Yann Pi# Affair. Assassins at the Hean of 
Power, after Marseille Mayor and a former minister of 
urban affairs, Jean-Claude Gaudin, tiled a $1.7 million 
defamation suit alleging that the book falsely incriminates 
him in the 1994 assassination of the French Parliament 
member Yann Piat. Without using names, the book im- 
plies that Gaudin and former Defense Minister Fmcois 
Leotard were responsible for Ms. Piat’s murder by a mo- 
torcycle gunman. The court called upon the authors to 
prove their allegations. 

One of the authors of the book, Andre Rougeot, re- 
fused to reveal the military intelligence source who pro- 
vided incriminating information for her book, despite the 
judge’s order. The court then  led that the defendants 
had failed to prove that the book‘s allegations are true or 
that they had adequately investigated the charges, accord- 
ing to M AP report. Faced with the author’s silence, the 
court ordered that certain controversial passages be re- 
moved or that the publisher pay a fine of $830 for each 
uncensored book sold. The publisher pulled the hook. 

ISRAEL: 

Sharon Loses Libel Suit 

Ariel Sharon, a former defense minister and the cur- 
rent infrastructures minister of Israel, lost the libel suit 
that he had brought against an Israeli newspaper for re- 
porting that he had deceived the late Prime Minister Man- 
achem Begin ahout the planned scope of Israel’s 1982 at- 
tack on Lebanon. Sharon sued over a 1991 article in the 

Hanretz daily that said that Sharon misled then-Prime 
Minister Menachem Begin about his plans for the military 
to attack deep into Lebanon’s borders rather than simply 
cany out a limited strike, according to an article in the 
Washington Poxt. According to the Post, the district court 
judge in Tel Aviv, Moshe Talgam. said that Sharon had 
tried to receive approval for his full-scale attack on 
Lebanon beforehand, and he bad failed. ‘Despite this, he 
made all the preparations for this plan,“ said the judge. 
The judge went on: ‘I compare [Sharon] to a doctor who 
believes that the patient is in need of comprehensive 
surgery, but he does not get the approval of the patient.” 
Sharon vowed that he would appeal the decision to the 
Supreme Court of Israel. 

SINGAPORE: 

Appeals Court Cuts Award to Prime Minister 

Earlier this month, Singapore’s appeals court cut by 
almost half the damages awarded to Singapore’s Prime 
Minister Goh Chok Tong in a libel case that he brought 
against an opposition party leader, according to an AP re- 
port. In its 77-page opinion, the court slashed the award 
from more than $5 million to less than $3 million. 

Prime Minister’s Goh and ten of his colleagues sued 
Tang Liang Hong, an unsuccessful candidate for the left- 
leaning Worker Party in the election, after Tang filed a 
police report against them. According to the AP, in the 
police report Tang accused the plaintiffs of lying during 
the campaign for election when they called him an ‘anti- 
Christian Chinese chauvinist.” Though the judges re- 
jected the argument that the defendant’s speech W&E thor- 
oughly political, the decision said that the “totality of the 
awards . . . has become overblown and is hugely dispro- 
portionate to the aggregate harm and injury caused,” ac- 
cording to an AP report. 

Still before the court of appeals is Prime Minister 
Goh’s appeal of a libel judgment that he won against 
Joshua Jeyaretnam, another’opposition leader. As re- 
ported in last month’s LDRC LibelLetter, Goh appealed 
his victory in that case, saying that the $12,903 verdict 
that he won was only one tenth of the $129.032 he had 
sought to recover. 
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Fourth Circuit Panel Reverses Judgment for Hit Man Publisher 

In granting summary judgment, the district court ap- 
plied Brandenburg and its progeny to hold that the First 
Amendment bars the imposition of liability hecause Hir 
Man was not directed to, nor was it likely to, incite immi- 
nent lawless action. The district court also rejected other 
arguments offered by the plaintiffs, including that the 
Court should recognize a new category of unprotected 

(Conbnuedfiompgr 1) 

exhaustive discovery and jury trials. 
The cases arise out of three 1993 contract murders in 

which, plaintiffs alleged, the murderer, James Perry, relied 
upon the Paladin publication, “Hit Man: A Technical MM- 
ual for Independent Contractors” (‘Hir Man”), in commit- 
ting the crimes. In September 1996, The Honorable speech encompassing expression which arguably or 
Alexander Williams, Jr., of the United States District Court 
for the District of Maryland, granted summary judgment in 
favor of Paladin on the grounds that the publisher’s book is 
protected by the First 

murder and that Brandenburg applies to 

cal advocacy. 
The presiding Fourth Circuit panel was comprised of 

Judges William W. Wikiis, 
Amendment. As for Brandenburg itself, the panel’s 

Jr,, J. Michael Luttig, and 
Before engaging in bur- opinion limits the application of the Karen William. The 

densome and intrusive dis- “directed to and likely to incite imminent ~~~h Circuit.s unanimous 
covery* sought an lawless action” test to speech which consti- opinion, authored by Judge 

tutes “abstract advocacy” - ie., that which Luttig, held that 

focuses on “political or social discourse.” 

early disposition of the case 

by moving for summary 
judgment, on the ground 

. . . that consti- 
tutes criminal aiding and 

that its publication was 
protected by the First Amendment, based on a series of 
stipulated facts that were agreed upon only for purposes of 
that motion. In those stipulations, plaintiffs conceded that 
Paladin intended its books to be used by authors seeking 
information for the purpose of writing books about crime 
and criminals, law enforcement officials, persons who en- 
joy reading accounts of crime for entertainment, persons 
who fantasize about committing crimes but do not there- 
after commit them, and criminologists and others who 
study criminal methods. In addition, plaintiffs stipulated 
that Paladin had no knowledge that the purported purchaser 
of the book at issue planned to make use of the book to 
commit a crime. 

Because the plaintiffs’ allegations of intent would (even 
after discovery) likely have been resolved against Paladin 
as the party moving for summary judgment, Paladin pos- 
tured its contention that a speaker’s intent was irrelevant to 
First Amendment protection, as delineated by the Branden- 
burg line of cases, by stipulating that it “intended and had 
knowledge that [its] publications would be used, upon re- 
ceipt, by criminals and would-be criminals to plan and exe- 
cute the crime of murder for hire.” 

abetting does not enjoy 
the protection of the First Amendment. . . at least 
where, as here, the defendant had the specific pur- 
pose of assisting and encouraging the commision 
of such conduct and the alleged assistance and en- 
couragement take a form other than abstract advo- 
cacy.” Slip op. at 18 (emphasis added). 

Indeed, the court states that even when the speech is puh- 
lished to a wide audience, where a speaker acts with the 
purpose of disseminating information to criminals and 
would-be criminals, the First Amendment offers no pro- 
tection. 

The panel’s opinion allows the application of First 
Amendment protections to turn on the speaker’s intent, 
and even suggests in ceriah passages that such intent, by 
itself, might be a legally sufficient basis to strip speech of 
constitutional protection, without regard to whether the 
Brandenburg test is satisfied. Id. at 28-29. Thus, the 
Court chided Paladin for stipulating ‘in taunting defiance” 
to ill intent, id. at 62, even though both parties agreed that 
the purpose of the stipulation was to allow the trial court 

(Continued on pogo 34) 
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to focus on the purely legal question of whether its book is 
entitled to First Amendment protection under Brandenburg. 

The Court, moreover, found that the text of the book and 
its distribution through a catalogue were sufficient, even in 
the absence of the stipulations, to establish Paladin's im- 
proper intent for these purposes. See Slip op. at 39 ("The 
unique text of Hit Man alone. boldly proselytizing and glam- 
orizing the crime of murder and the "profession" of murder 
as it dispassionately instructs on its commission, is more 
than sufficient to create a triable issue of fact as to Paladin's 
intent in publishing and selling the manual. "). 

Limiting Brandenberg 

As for Brandenburg itself, the panel's opinion limits the 
application of the "directed to and likely to incite imminent 
lawless action" test to speech which constitutes "abstract ad- 
vocacy" - i.e., that which focuses on "political or social 
discourse." Slip op. at 41. In so limiting Brandenburg. 
which the panel dismisses as a "brief, per curiam" opinion, 
id. at 19, the panel ignores numerous cases which have ap- 
plied the Brandenburg test to speech which quite expressly 
urges the violation of specific laws in specific ways. 

In addition, in applying this reformulated version of 
Brandenburg to Hir Man, the panel ignored numerous pas- 
sages throughout the book articulating the ideology of the 
writer that, because the American justice system is so inade- 
quate, sometimes "a man must step outside the law and take 
matters into his own hands." Nohvithstandmg numerous 
such passages, the panel found that the publication did not 
constitute "abstract advocacy" requiring application of the 
Brandenburg test. See Slip op. at 4041 (describing book as 
"devoid . . . of any political, social, entertainment, or other 
legitimate discourse"). 

The Couxt's conclusion in this regard ignores not only 
significant aspects of the book's text, but also the uncontro- 
verted stipulations and record evidence that the book was 
used by readers for a number of lawful purposes, including 
entertainment, criminology, law enforcement, and fictional 
writing. In fact, despite the stipulations, the panel concludes 
that a jury could permissably find that (I) Paladim essentially 
distributed Hir Man only to murderers and would-be mur- 
deres; in effect no different than distributing it to one person 

or a specific group who it knew to be interested in murder, 
and (2)  that Hit Man's only genuine use was the unlawful 
one of facilitating murders, Slip op. at 4041. 

The DOJ Report 

Finally, the panel's decision also relies on a report issued 
by the United States Department of Justice, entitled a Repon 
on the Availability of Bombmaking Information, the Extent 
to Which its Dissemination is Controlled by Federal Law, 
and the EDenr to Which Such Dissemination May be Subject 
to Regulation Consistent wirh the First Amendment to the 
United Stam Constirution (the "Report"), and submitted to 
the Court by the parties. The Report notes that, while the 
Constitution would not preclude criminal or civil liability 
when a person disseminated information to a third party in- 
tending that the third party will use it to commit a crime, the 
"First Amendment would impose substantial constraints on 
any attempt to proscribe indiscriminately the dissemination" 
of such information to a mass, undifferentiated audience. 
Moreover, the Report points out that the First Amendment 
precludes liability where, BS in this case, the published infor- 
mation is lawfully obtained and is already in the public do- 
main. 

The panel cited the Report, however, in support of its 
holding that there may he a category of speech in which the 
Brandenburg test need not be applied, namely, 'general 
publication of [dangerous] information, when the writer, 
publisher or seller of the information has the purpose of gen- 
erally assisting unknown and unidentified readers in the 
commission of crime." 

Paladin has filed a Petition for Rehearing and Suggestion 
for Reheaxing In Banc. The Petition was supported by ami- 
cus briefs filed by the Maryland and National Capital Area 
chapters of the American Civil Liberties Union, the Thomas 
Jefferson Center for the Protection of Free Expression, and 
the Horror Writers Association. 

lhomm B. Kelley and Steven D. Zunsberg of Faegre & 
Benson U P  in Denver, Colorado and Lee Levine and Sah 
D. Berlin of LNine Pierson Sullivan & Koch, L.L.P., in 
Wmhington, D. C. are counsel for Paladin Enterprises, Inc. 
in rhis case. 
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Barricade Books Seeking Amicus Support 

Despite filing for bankruptcy, book publisher Barricade Books is pursuing M appeal to the Nevada Supreme Court of 
a $3 million libel judgment in favor of casino operator Steve Wynn. The suit arose over a catalogue advertisement written 
by Barricade Books's publisher Lyle Stuart for the book Running Scared: i'hc Dangerous Times of Lar Vegas Casino King 

Stew Wynn, which detailed Wynn's alleged connections to the mafia. Lankemu Kovner Kurtz & Outten, LLP, have 
joined the case as defendants' counsel and are seeking amicus support for the appeal on the issue of the application of the 
fair report privilege to confidential preliminary investigative reports of foreign law enforcement bodies. Interested parties 
should contact Laura Handman of Lankenau Kovner Kurtz & Outten, LLP, 1155 Connecticut Avenue, N.W., Suite 700, 
Washington, DC 20036. Phone: 202.508.1138. Fax: 202.508.6699. 

Meanwhile, according to Publishers Weekly, the bankruptcy filing has allowed Stuart to get the restraining order on 
his assets lifted and to continue publishing and shipping books. The suit itself bas also apparently fueled "steady sales" 
of the book according to Stuart, with 30,000 copies in print after three printings, with a fourth likely. 

Concerned Journalists Meet 

On November 6, a newly formed group called the 
Committee of Concerned Journalists convened the first of 
eight forums at which journalists and citizens will share 
their concerns about journalism and where it is headed. 
The forums will meet around the country; the first was 
held at Northwestern University's Law School. That fo- 
rum asked the questions what is journalism and who is a 
journalist. 

The Committee of Concerned Journalists was created 
at a meeting of journalists who assembled at the behest of 
the Nieman Foundation and the Project for Excellence in 
Journalism in June of 1997. The journalists convened to 
discuss their concerns about the direction of journalism, 
the changes in the technology and economics of journal- 
ism, and the growing animosity of the public toward jour- 
nalists. 

In the summer of 1997, the group authored a Statement 
of Concern and agreed to serve as a steering committee to 
direct M effort at engendering a period of national reflec- 
tion about the purpose of journalism. Bill Kovach. Cura- 
tor at the Nieman Foundation, has agreed to serve as the 
Committee's Chairman. The Committee's Statement of 

Concern calls on journalists to "join as a community of 
professionals to clarify the purpose and principles that 
distinguish our profession from other forms of communi- 
cation." 

The Committee hopes to use the forums to send the 

message that journalists of all generations are concerned 
about the direction of their profession and that they are 
trying to clarify its purposes and principles. Atkr each 
forum, the Committee will release interim report; and 
at the conclusion, the group will release a final report that 
will attempt to define the enduring purposes of journal- 
ism, along with its principles, responsibilities, and aspi- 
rations. 

In the months ahead, the Committee will sponsor fo- 
rums on journalism neutrality; scandal, crime., and sen- 
sationalism; the competency of journalists; journalistic 
diversity; peer pressure and individual conducc; technol- 
ogy and change; and journalism's responsibility and the 
First Amendment. For more information on the dates 
and locations of the forums, contact the Committee's 
website at http:llwww.journalism.org. 
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Welcome and Report from the Chairman 

Bob Hawley, Chair of the Executive Committee, brought 
the meeting to order and welcomed the attendees. He 
thanked all of the members for their support over the past 
year. He stated that he thought it had been a productive year 
and that LDRC was lwking forward to the many projects of 
1998. While he indicated that Sandy Baron, executive direc- 
tor, would report on the specifics of LDRC’s activities, he 
announced LDRC‘s plan to hold a conference in England 
tentatively scheduled for some point during the week of 
March 23, 1998. The conference would explore the prob- 
lems of libel law and litigation in England for American 
publishers. It is still in the planning stage and LDRC wel- 
comes input. One idea is to devote the first day to exploring 
the issues with an eye toward possible and realistic law re- 
form; the second day will focus on the nuts and bolts of 
defending a libel action in England. The conference will 
take place in Oxford or London, or both, depending on the 
preferences of participants. The initial invitation to plan 
such a conference came from Cardow Law Professor, Mon- 
roe Price and the media law institute with which he is associ- 
ated at Oxford. LDRC will be working with Professor Price 
aod the Oxford institute in planning the conference. 

Executk Committee Elections: Mary Ann 
Werner Elected 

Bob Hawley explained that in recent years LDRC 
adopted staggered t e r n  for members of the Executive 
Committee. And while no firm term limits had been im- 
posed it was anticipated that most members would serve two, 
two-year terms. This tenure afforded LDRC the benefits of 
experienced Executive Committee members while allowing 
for regular turnover in the members This year a single 
member - Peter Canfield - would step down and a new 
member be eligible for election. Bob will serve one more 
year as Chair. Peter was thanked for his countless contribu- 
tions to LDRC. Peter will remain chair of the LDRC Libel- 
lerrer committee and he was thanked for his many contribu- 
tions to the development of this publication as well. There- 
after, Mary Ann Warner of the Washington Post was unani- 

mously elected by voice vote to the Executive Committee for 
a two year term. 

Bob Hawley continued with his report, noting that one of 
the executive committee’s primary duties is to keep an eye 
on finances. He reported that LDRC’s finances are in strong 
shape. In 1998 Sandy Baron will be paid for a four day 
week. Jim Borelli asked about the new 1998 expense item 
for insurance, and Sandy explained that LDRC will carry an 
E&O policy covering LDRC publications and meetings. 
Steve Bookshester asked how LDRC could increase its mar- 
keting and sales of the 50-State Surveys. Sandy reported that 
there was zero return from last year’s purchase of new mail- 
ing lists, although each year more books are being sold. She 
suggested LDRC consider a marketing study or a glossier 
brochure. Dave KohIer and Robin Bierstedt suggested that 
their respective company’s expertise in direct mailing may 
be helpful and both will look into whether that can benefit 
LDRC. 

Executive Director’s Report 

Sandy Baron began by thanking members for their finan- 
cial support and their support in contributing to LDRC’s 
many projects, including LDRC’s brief bank, expert witness 
bank and jury instruction bank. She noted that LDRC h1- 
filled over two hundred and twenty-five requests for infor- 
mation from members, plus dozens of requests from joumal- 
ists on the law, legal trends and specific cases. She also 
thanked Guylin Cummins and the expert witness committee 
for their work in expandmg the expert witness hank, as well 
as Tom Kelly for his case reports, and counsel for their con- 
tributions to the Libelher. She reviewed the 1997 LDRC 
Bulletins and noted that in 1998 the LDRC Bulletin will 
again include an updated Damages Survey and the Appellate 
Review Survey. LDRC‘s 50-State Privacy Survey was pub- 
lished in June and its Libel Survey in October. Both con- 
tained surveys of the law of Canada. Sandy thanked the 
Canadian preparers for tackling the difficult task of creating 
the new Canadian Surveys and stated that LDRC is inter- 
ested in feedback. 

Sandy reported that LDRC would like to publish the 
(Continuedonprrge 37) 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



~ ~~ 

LDRC LibeLetter November 1997 Page 37 

(Connnuedfrompga 36) 

planned International Book this year, which is planned to be 
published in conjunction with the ABA Forum on Communi- 
cations Law. She thanked Eric Rayman of Simon & Schus- 
ter for advising LDRC on a publishing contract with the 
ABA. 

Sandy next asked the attendees to turn their attention to 
the draft Employment Law Survey, prepared by the Commit- 
tee on Employment Law chaired by Blair Soyster. Contain- 
ing outlines of law from six states, the draft may form the 
basis of a new LDRC book on the subject. Included with 
the draft survey was a questionnaire designed to gauge mem- 
hers’ interest in such a book and Sandy asked attendees to 
give LDRC their comments on the usefulness of going for- 
ward with such a book. 

Sandy also asked attendees for feedback on the biennial 
Libel Conference in Reston. Sandy reported that fmancially 
the conference is in the black. To keep up with the growth 
of the conference, Sandy asked attendees to consider other 
locations to hold the conference, such as Atlanta, Boston or 
Kansas City. The general consensus among attendees was to 
stay in the Washington, D.C. area. 

Sandy next reviewed several other LDRC accomplish- 
ments in 1997, including the Complaint Study, prepared 
with the assistance of Media Professional Insurance and Em- 
ployers Reinsurance; the Advertising and Commercial 
Speech Committee’s Articles on Selected Topics; the Cy- 
berspace Committee’s Articles; the Tort Reform Commit- 
tee’s annual report on legislative developments (a copy of 
which was available at the meeting); and the Jury Instruction 
Committee’s sample voir dire report. Sandy also thanked 
LDRC’s staff for its work over the past year. 

LDRC Staff Attorney John Malthie announced that 
LDRC is online with a web site at www.ldrc.com. John 
asked members to visit the site and give comments. Also, 
John will send out information to members with regard to 
linking their sites to the LDRC site. 

Membership and Fundraising 

The meeting concluded with Robin Bierstedt’s report on 
the continuing efforts to bring in new members to LDRC, 
including reaching out to cable companies. 

LDRC Honors Fred Friendly 

Four hundred fifty lawyers, journalists, and media 
representatives gathered to honor Fred W. Friendly at 
LDRC’s Fifteenth Annual Dinner, which was held at the 
Waldorf Astoria on November 12. Mr. Friendly was this 
year’s recipient of LDRC’s William J.  Brennan, Jr. De- 
fense of Freedom Award. LDRC honored Mr. Friendly 
for his years of tine journalism work; what his Socratic 
seminars have done to bring the Constitution, pruticularly 
the First Amendment, to life; and what the seminars have 
done to bring journalists and members of the legal com- 
munity into a constructive and amicable dialogue. 

Justice Brennan Remembered 

The evening’s festivities began with Floyd Abrams, 
Partner at Cahill Gordon & Reindel, paying tribute to 
Justice Brennan, who died this past July. Abrams re- 
called a man so pure in goodness and humility that he 
could charm even his ideological opponents, a man who 
made all with whom he came into contact feel better for 
having seen him. Abrams called Brennan a jurist with a 

”diamond-sharp” mind and then labeled Brennan “the 
most effective protector of the First Amendment of any 
justice in our history.“ 

Abrams then told a story about how Brennan had re- 
fused to put pressure on the editors of Ihe Wall Srreef 
Journal to publish a letter that Brennan had written to 
them correcting a potentially defamatory inaccuracy that 
had been printed about him. “[Brennan] was unwilling, 
even as to a personally wounding untruth of this sort, to 
do anything more than to write a letter to the editor and 
then await the decision of the editor about whether to 
print it. He was truly concerned that the press be robust, 
wide open, and uninhibited in its coverage of the Court. 
He had, in short, not only written New York Times 
against Sullivan, he had read it, and he lived it,” said 
Abrams. 

A Tribute to Fred Friendly 

Joseph A. Califano, Jr., Former Secretary of Health, 
Education and Welfare and the current Chairman and 

(Conrimed onpogo 38) 
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President of the National Center on Addiction and Sub- 
stance Abuse at Columbia University, then spoke, spend- 
ing some time sharing his own memories of Justice Bren- 
nan before moving on to praise Fred Friendly’s life’s 
work. Califano praised not only the seminars, but 
Friendly’s work at CBS, including: his expod that led to 

the downfall of Senator Joseph McCarthy; his production 
of ”Harvest of Shame,” the show that opened America’s 
eyes to the plight of migrant workers; and a report that 
Friendly produced, three years before the Surgeon Gen- 
eral’s report on smoking and health, which blasted 
cigarettes and the tobacco industry because cigarettes were 
causing cancer. All three of these shows were done in 
collaboration with the legendary journalist Edward R. 
Murrow. 

Califano then went on to highlight some of the great 
moments in the history of the Fred Friendly seminars, say- 
ing that through the seminars “Fred Friendly brings the 
Constitution to life for millions of Americans.” After MI. 
Califano’s speech, LDRC played a retrospective video clip 
showing some highlights from MI. Friendly’s seminars 
and other famous works, including “Harvest of Shame.” 

Ruth Friendly Accepts the Award 

Bob Hawley, Chair of the LDRC Executive Commit- 
tee, then presented the Award to Ruth Friendly who told 
the crowd how grateful MI. Friendly was for the award 
and that he had wanted to attend the dinner, but was tw 
ill. Ruth Friendly told of sharing her husband through the 
years with the mistress of his work and his love of the 
Constitution. She talked also of a boat ride during which, 
while the boat was leaking and she feared for their safety, 
MI. Friendly sat virtually oblivious, focused on thinking 

of a way to get lawyers, judges, and journalists to talk to 
each other rather than past each other, as they had been in 
the wake of the Watergate scandal. The two made it to 
shore safely, and the idea for the seminars was born. 

Following the speeches was the night’s main event: a 

“Fred Friendly” seminar, which was moderated by Har- 
vard Law School Professor Charles Nesson. The panelists 
included Messrs. Abrams and Califano, who were joined 
by: Lyle Denniston, Reporter, m e  Baltimore Sun; Jerry 

Nachmao Former Editor-in-Chief, New York Post and For- 
mer VP/News, WCBS-TV; Dan Rather, Anchor and Manag- 
ing Editor, CBS News; E.R. Shipp, Columnist for the New 
York Daily News and Assistant Professor at Columbia Jour- 
nalism School; and John J. Walsh. Partner, Cadwalader, 
Wickersham & Tall, New York. 

Nesson’s hypothetical led the panelists to discuss journal- 
istic ethics as they relate to newsgathering. DM Rather was 
asked whether he would lie to get a story. Lyle Denniston 
denounced the practice of assuming an identity in order to 
get a story, but then said that he would have no trouble steal- 
ing documents for his story. While the panelists had fun 
with the bypothetical, it was clear that the style of the 
Friendly seminar had once again succeeded in making “an 
agony of decision-making so intense” that no panelist or au- 

dience member escaped without thinking. 
In next month’s LibeKerrer, we will publish transcripts 

of the speeches of Floyd Abrams, Joe. Califano, and Ruth 
Friendly. 
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MINUTES - November 13,1997 
ANNUAL MEETING OF DEFENSE COUNSEL SECTION 

PRESIDENT’S REPORT 

DCS President Jim Grossberg welcomed the members. He 
extended a special thanks to DCS Committee Chairs and an- 
nounced the three-year rotation system for Committee Chairs 
beginning in 1998. He also announced the formal split of the 
Pre-PublicationlPre-Trial Committee into separate Pre- 
Publication and Pre-Trial Committees. The Pre-Publication 
Committee will be chaired by Bob Nelon of Oklahoma City, 
and tbe Pre-Trial Committee will be chaired by Charity 
Kenyon of Sacramento. 

Mr. Grossberg extended the thanks of all the DCS member- 
ship and the DCS Executive Committee to Sandy Baron for 
another wonderful, productive year. 

RATIFICATION OF BY-LAW AMENDMENT 

Mr. Grossberg presented the amendment to the DCS By- 
laws which reduces the term of each office from two years to 
one. The amendment was passed unanimously on a voice vote 
by a quorum of the membership. 

ELECTION OF TRMURER 

Following the procedures set out in the DCS By-laws, Su- 
san Grogan Faller had been nominated for DCS Treasurer. No 
other nominations were received. Ms. Faller was elected by 
acclamation on a voice vote by a quorum of the membership. 

THANKS TO JIM GROSSBERG 

Ms. Baron and Ms. Laura Handman extended the thanks of 
the LDRC, the DCS membership, and tbe DCS Executive 
Committee to outgoing DCS President Jim Grossberg for his 
exemplary service on the Executive Committee. 

D(ECUTIVE DIRECTORS REPORT 

Ms. Baron reviewed some of the accomplishments of the 
year before tuming the meeting over to DCS Committee Chairs 
for their Committee Reports. Ms. Baron reported that LDRC 
had a very active, productive year, responding to over 225 
requests for materials in 1997 and adding over 100 names to 
the expert witness bank. Ms. Baron reported that Gayle 
Sproul, the LDRC Bulletin editor, has plans to publish Dam- 
ages and Appellate Review survey pieces in the coming year. 

Ms. Baron reported with pleasure that the new Employment 
Law Committee had completed outlines for several major 
states. Those outlies were distributed at the Meeting. Ms. 
Baron invited the members to review these prototype outlines 
and comment on them. 

Ms. Baron further reported that Eric Rayman of Simon & 
Schuster had volunteered his assistance with the needed con- 
tracts for a possible survey of foreign libel law that, is still in 
progress. Ms. Baron is continuing to work with the ABA’s 
Forum Committee on Communications Law on the details of 
this project. 

Ms. Baron reminded the members of the Complaint Survey 
project which will give greater insight into who the plaintiffs 
are and what claims are being brought. 

Ms. Baron also reported to the membership that LDRC has 
a new website at Idrc.com. John Maltbie is responsible for 
setting up and maintaining this site. 

Finally, Ms. Baron extended her thanks to the LDRC staff 
for all of their hard work during the past year. 

COMMl7TEE REPORTS 

Advisory Committee on New Legal Develop- 
ments - Lee Levine, Chair. 

Mr. Levine reported that this Committee had assumed re- 
sponsibility for preparing analytical essays on various new de- 
velopments for the Fall Bulletin. This Committee is function- 
ing very smoothly and well, in part because its members com- 
municate frequently by e-mail. 

Advertising and Commercial Speech - 
P. Cameron DeVore, Chair. 

Mr. DeVore reminded the membership of this Committee’s 
publications during the preceding year and reported that the 
Committee is considering additional studies of developments 
under the Lanham Act and of Canadian law in this area. 

Conference and Education Committee - 
Terrence Adamson and Daniel Waggoner, Co- 
Chairs. 

Mr. Waggoner reported that the September Conference in 
(Continued onpage 40) 
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Reston appeared to be a great success. The sponsoring organi- 
zations are still in the process of gathering and reviewing eval- 
uations and of finalizing the financial report. Mr. Waggoner 
noted the enthusiasm for the International Law session held 
immediately before the Conference. He also extended his 
thanks to the other sponsoring organizations, particularly 
NAA, which handled much of the work on conference logis- 
tics. 

Cyberspace Committee - Michael Kovaka, Chair. 

Mr. Kovaka announced that Steve Lieberman will assume 
the post of Committee Chair in 1998. MI. Kovaka noted the 
Committee’s publications over the past year and its contribu- 
tions to the cnse law outline on personal jurisdiction. The DCS 
extends its great thanks to Mr. Kovaka for all of his efforts to 
get the Committee off to such a great start. 

Employment Law Committee - Margaret Blair 
Soyster, Chair. 

Ms. Soyster was not able to attend, but Ms. Baron deliv- 
ered her report by distributing the prototype outlines referred 
to above. 

Expert Witness Committee - Guylyn Cummins, 
Chair. 

Jim Stewart, Vice-Chair, noted the Committee’s work in 
greatly expanding the expert witness bank and the brief bank 
on expert related motions. 

International Law Committee - Kevin Goering 
and Richard Winfield, Co-Chairs. 

This Committee noted LDRC‘s participation in two confer- 
ences in Moscow over the past year and announced plans to 
bold a twoday conference in Oxford during the week of March 
23. 

luty Instruction Committee - Robert Raskopf, 
Chair. 

Mr. Raskopf noted the Committee’s work in compiling 
voir dire questions (distributed at the September Conference) 
and the Committee’s interest in conducting juror intewiews. 

Libel Letter Committee - Peter Canfield, Chair. 

Mr. Canfield noted that the Committee was functioning ef- 
ficiently and well. He invited contributions from the member- 
ship. 

Pre-PublicationlPre-Trial Committee - Susan 
Grogan Faller, Chair. 

Ms. Faller announced the Committee’s Annual lunch meet- 
ing on November 13, 1997 at P U S  headquarters. She reported 
that the Committee was collecting OP~D~OIM on the attorney’s 
role in pre-publication review and materials for newsroom 
seminars. As previously announced, this extremely active 
committee is being divided into separate Pre-Publication and 
Pre-Trial Committees. 

Tort Reform Committee - Richard Rassel, Chair. 

Mr. Rassel distributed a valuable summary of state tort re- 
form developments. He reported that the push for agricultural 
product disparagement (vegetable libel) laws seemed to be 
slowing. He also noted a retrenchment in tort reform meamma 
in some states in which plaintiffs’ lawyers have allied them- 
selves with some members of the defense bar. 

Trial Techniques - David Bodney, Chair. 

Mr. Bodney extended his thanks to Tom Kelley for his bi- 
ennial survey of major libel and privacy trials. MI. Bodney 
further stated that the Committee was looking into the possibil- 
ity of juror interviews and was also interested in studying the 
different types of evidence that bear on the award of punitive 
damages. 

Membership Committee - Richard Goehler, Esq. 

MI. Goehler reported that DCS Membership has topped 
200, but that some markets still had not been tapped. He en- 
couraged all members to be on the look out for and to recruit 
new members. 
Due to a work conflict, CBS 60 Minutes producer Jo~than 

The Meeting was adjourned after it was determined that 
Wells was not able to attend. 

there was no other new business to discuss. 

lhomar S. Leatherbury 
Secretary 
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