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LIBELLETTER 

THENEUTRAL 
REPORTAGE DOCTRINE 

IN OHIO: 
TO BE OR NOT TO BE? 

Richard M. Goehler, Esq. 
J i i  P. Meyer, Esq. 

Supreme court parsed on a clear oppor- 
tunity to strengthen the First Amend- 
ment right of reportffs to keep the public 
informed. The brief opinion in Young v. 
l3e Morning Jowna1,76 Ohio St. 3d 
627,669 N.E.2d 1136 (19%). surprised 
many by declining, without discussion, 
to recognize the 'neutral reportage' doc- 
trine 'at this time.' Prior to tbis h i -  
sion, many c o d  - including a number 

this doctrine to protect 'the accurate and 
disinterested' reporting of newsworthy 
events. 

Young involved a report pub- 
lished in The Morning Journal that 
'Amherst attorney James Young' was 
facing contempt charges. The reporter 
who wrote the article failed to realize the 

In early October, the Ohio 

of appellate courts in Ohio - relied on 

(Connmedonprgr 20) 

November 1996 

The Pentagon Papers 25 Years Later: 
LDRC Honors Katharine Graham 

and Arthur Ochs Sulzberger 
David Halberstarn, Keynote Speaker 

Victor Ko vner, Introduction 

In commemo~m of the 25th 
anniversary of the Pentagon Papers deci- 
sion, LDRC honored Arthur Ochs 
Sulzberger of The New York Times 
Company and Katharine Graham of The 
Washington Post Company with the 
LDRC William J. Brennan. Jr. De$ense 
of Freedom Award at the Fourteenth An- 
nual LDRC Dinner held on November 
6,19%. 

Over 430 attorneys. writers, re- 
porters and media representatives 
crowded New York's Sky Club to honor 
the pair for their courageous decisions to 
publish the Pentagon Papers in the face 

Robert Hawley, Chair of the 
LDRC Executive Committee, began the 
evening by acknowledging the debt of 
gratitude owed to Chad Milton of Media 
Professional, Inc. and Margaret Blair 

of government opposition. 

Soyster of Rogers & Wells, who are 
stepping down as LDRC Executive 
Committee memhers. In their place, 
MI. Hawley welcomed h e &  V i m  
of The McGraw-HiU Companies and Su- 
sannn Lowy of CBS. who were elected 
to the Executive Committee at the 
LDRC annuid meeting earlier that after- 
noon. MI. Hawley also thanked Me- 
dia/Profes&od Insurance, Inc. and 
Scottsdale Insunnce Comppny for p m  
senting the COcLtail party that preceded 
the Dinner. 

MI. Hnwley then introduced 
LDRC Executive Director Sandn Baron 
who thanked aU the members of LDRC 
for the energy and ideas that they have 
brought to LDRC. calling LDRC 
'truly a membership o r g d m . "  MS. 
Baron noted that LDRC is the collective 

(connmedonprgr 24) 

Eighth Circuit Reverses District Court 
and Enters $1 Million Jury Verdict for Plaintiff 

In what is believed the first 
post-Hepps appellate opinion to explic- 
itly consider the question and so hold. a 
ppnel of the Eighth C i u i t  declined to 
apply independent appellate review to 
the k u e  of falsity. See Lwrdell Manu- 

facruring Company, Inc. v. American 
Broodcarring Companies, Inc., 1996 
U.S. App. LEXIS 26790 (8th Cir. Oct. 
IS, 19%). Although other courts have 
reviewed jury findings of falsity under a 
"clearly erroneou~" standard, they have 
done so without considering whether in- 
dependent appellate review of falsity is 
constitutionally required. See infra p. 

18 (*Standard of Review in other Juris- 

In reversing the trial court, 
which had entered judgment as a matter 
of law for the defendant following a jury 
verdict for the plaintiff, the appellate 
court held that there was sufficient evi- 
dence to support the jury finding of fal- 
sity. The Eighth Circuit also rejected 
ABC's alternative argument that the trial 
court ruling should be upheld because 
the plaintiff was a public figure and had 
failed to prove actual malice. 

dictions") 

@nnmedonprgo 16) 

*Minutes of LDRC's 
Annual Meeting on 

page 25. 

*Minutes of LDRC's 
Annual Defense 
Counsel Section 

Breakfast Meeting on 
page 27. 
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fml arPa&SSS~S. . . 
UIPDAIIIES: 

Warn Suit Settled 0 3 
Punitive Award in Dolcefino Reduced 0 4 
California Supreme Court Refuses to Review Narrow Reading of Anti-SLAPP Statute 0 4 

D E E :  
Illinois Supreme Court Limits Innocent Construction 0 5 
Damage to Reputation Required in Misidentification Case 0 7 

Where is Proof of Loss of Reputation Required? 0 7 
Public Figures: 

World Wide Web Operator Held Public Figure 0 9 
Radio Progamming Director Ruled Limited Purpose Public Figure 0 9 

New York Court Permits Potential Witness to Represent Plaintiffin Discovery 0 I1 
News RepodMovie Tie-Ins Narrow Fair Report 0 I I 

SUBPOENAS: 
Shield Privilege Waived by Soliciting Confirmation 0 I3 
ABC's Motion to Quash Denied in Whitewater Case 0 13 

CASES OF NOTE: 
P&G Seeks to Block Access to Criminal Trial 0 8 
NBC Wms Hidden Camera Case 0 I 4  
Texas Criminal Stalking Statute Declared Unconstitutional 0 19 

Time W m e r  v. New York Cify: Judge Cote Enjoins Broadcast on PEG Channel 0 21 
Stallring Statutes Across the States 0 19 

Please N Q B ~  . . . 
Also attached to Phis month's LBRC bibelletter are the following reports. which were prepred 

in conjunction with the LBRC Annual Meeting: 

OSumtnary of Alternative Dispute 
Resolution Project 

Prepared by the P l e - P u b K w t d ~ s ~ P r e ~  Committea 

&'odel Trial 5rieP Outline 
PrePerec, by the Committea on Trial Techniques 

OReporb on 1996 Legislative Developments 
Prepared by the Tort Reform Committee 
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I U P D A T E S  c 
1. Settled: WAC0 Suitby 

Federal Agents against local 
Television and Newspaper 

Media over Branch Davidian 
Raid 

The extraordinary lawsuit 
brought by Federal Bureau of Alcohol, 
Tobacu, and Firearms agents and their 
families against a Waco, Texas newspa- 
per and television station, and a local 
ambulance company, for alleged respon- 
sibility for the deaths and injuries of 
agents during the ill-fated raid in 1993 by 
federal authorities of the Branch David- 
ian compound bas settled for an ~ d i s -  
closed Iimount. The case was pending in 
federal district court for the Western 
District of Texas. 

Summary Judgment Lost Last Aprd 
Last April, defendants lost a 

motion for summary judgment on the 
claim of negligence, although s u m m ~ ~ y  
judgment was granted to the newspaper 

tional infliction of emotional distress, 
conspiracy and interference with a law 
enforcement officer's duties. Risen- 
hoovtr v. England, Civil No. W-93CA- 
138 W.D. Tex. April 2, 1996) (See 
ZDRCLibeLLefrm, April 1996 at 1.) 

Plaintiffs - consisting of ap- 
proximately 102 individuals andlor es- 
tates -contended that media newsgather- 
ing missteps tipped off the Branch Da- 
vidians, thus resulting in the tragedy at 
the compound, in which the Branch Da- 
vidians exchanged gunfire when agents 
sought to search the compound and nmxt 
the group's leader, David Koresh. Four 
ATF agents died and more than 20 were 

ou claims of breach of c o n t a t ,  inten- 

THANK YOU FOR THE GREAT SUCCESS! 

The DCS Annual Meeting and Breakfast 
The LDRC Annual Meeting 

The LDRC Annual Dinner 

Ib The LDRC Membership: 
No one who attended the 

WRC Annual Dinner on Wednesday, 
Vovember 6, will be surprised to learn 
hat a record number of LDRC m e n  
xrs and their guests were at the event. 
l%e response was overwhelming, and 
he post-Dinner commentE very p i -  
ive. on behalf of LDRC - the staff 
mdthemembership-Ihankyoutoall 
)f you who attended. 

A record number of members 
llso attended the DCS Annul  Meeting 
md Breakfast on the following Thus- 
lay morning and the LDRC Annul 
Media Membership Meeting on 
Wednesday afternoon. 

The attendance at these. events 
s truly vivid evidence of the vitality, 
mergy and commitment of the mem- 
~ r s h i p  of LDRC. The membership is 
:urrently manning 15 different com- 

mittees, each with projects that are in- 
tended to provide material useful in 
your practices. The membership is 
working with LDRC on two volumes of 
the 50-State Survey, assisting LDRC 
staff with the LDRC Buunm, Writing 
articles and sending in decisions and 
other material for the LDRC Libefit- 
ter, sending in briefs, jury instructions, 
experts - the stuff that allows LDRC to 
serve as a powerful clearinghouse for 
our collective wisdom and experience. 

We look forward to working with you 
in the next year, and to seeing dI of 
you, first, at the NAAINABLDRC 
Confemce on September 10-12 in Re- 
ston, Virginia, and second, at the An- 
nual Dinner and Annual Meetings in 
November 1997. 

Thanl: you all for your support. 

Sandra Baron 
Executive Director 

wounded. Several months later, Koresh 
and more than 80 of his followers died 
in a tire that destroyed the compound. 

While the facts of what hap- 
pened on and before the day of the raid 
are extensive - and were the subject of 
extensive discovery in the lawsuit, as 
well as investigations by the Texas 
Rangers and the U.S. Treasury Depart- 
ment - the principal behavior of the 
media defendants that underlay the neg- 
ligence issue included such activities as 
driving to the area of the Davidian 
Compound, using unsecured cellular 
telephones, and seeking to cover the im- 
pending raid from a house across the 
street from the Compound. A member 
of the television station crew was al- 
leged to have inadvertently alerted a 
sect member to the impending raid 
when assistance on directions to the 
Compound was offered by a mailman 
who turned out to be Koresh's brother- 
in-law. 

Defendants argued in their 
summary judgment motions that the ac- 
tivities of the media defendants were 
neither the proximate cause nor the 
cause in fact of the injuries, and that the 
newsgathering activities of the defen- 
dants were protected by the First 
Amendment. According to Cox's 
counsel, pending at the time of de- 
ment was a subsequent summary judg- 
ment motion by the newspaper asserting 
that despite years of discovery there was 
no evidence that the newspaper re- 
porters were even near the compound 
when the Davidians learned of the im- 
pending ATF raid. 

The ATF commanders had, in 
fact, been criticized for, among other 
things, not anticipating media activity 
in the area and for going forward with 
the raid even after having learned that 
the Davidians knew of the impending 
law enforcement action. The Treasury 
Department Report stated: "Media ac- 
tivity in the vicinity of the Compound 
was not the immediate cause of the casu- 
alties suffered by ATF agents on Febru- 

connnuedonpage 4) 
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~0"limedfmnpagr 3) 
my 28. These were inflicted by Koresh 
and his followers, and could have bem 
avoided had ATPs raid commanders 
called off the @on once they recog- 
nized that they had lost the advantage of 
surprise." Their actions were in dimzt 
wntravmtion of prior iastructions from 
ATF snperiom who had told the com- 
manders to caacel the operation if they 
learned that the secrecy of the raid had 
been compromised. 

Sefflment Has No Admission of 
Wrongdoing 

Cox At Odds with Insurance 
Carrier 
Counsel for both the newspaper 

and the station were reported to have 
stated that the settlement of the litigation 

Cox Newspapers Inc., which 
owns the Wac0 newspaper, issued a 
statement asserting that the settlement 
was a business decision by the insurance 
company made over the objections of 
Cox officials. 

Tbe decision to accept a settle- 
ment was clearly a difficult one for the 
television station, a CBS affiliate with 
local ownership, which f o n d  itself en- 
gaged in extensive litigation regarding 
basic newsgnthming activities, and 
which disagreed strongly with the 
wurt's opinion and disposition of the 
summary judgment motions on negli- 
gence. While a business decision was 
made with its carriers on the. matter, the 
station counsel indicnted that w one in- 
volved was satisfied with that outcome. 

According to a newspaper ac- 
count, thelocal ambulance firm that was 
aco-defendant in the suit also d e d  the 
claims against it. The company had 
been hired by ATF to provide emer- 
gency services during the raid, and it 
was alleged that one of its employees 
tipped off the local television station to 
the impending raid. 

included no admission of wrongdoing. 

2. Turner v. Dolcefino: 
$%. 5 Million Punitive 

Damage A ward Against 8\/ 
Station Reduced to $2.2 

Million by Trial Judge 

The trial judge, without opin- 
ion but by letter to counsel, has 
granted a portion of defendants' mo- 
tion for judgment notwithstanding the 
verdict in the highly publicized Texas 
libel trial brought by mayoral candi- 
date Sylvester Tumer against the local 
ABC owned and opernted station. 
KTRK-TV, and its reporter, Wayne 
Dolcefioo. 

The result last month was a 
jury verdict in favor of the plaintiff to- 
taling $5.55 million in damages, with 
$275,000 for reputational harm, 
$275,000 for mental ~ g u i s h .  
$500,000 in punitive damages against 
the reporter, and $4.5 million in puni- 
tive damages against the station. (.%e 
LDRC LibeUter  September 1996 at 
1). 

The reduction was based upon 
the Texas statute (Chapter 41 of the 
Texas Civil Practice and Remedies 
code) limiting punitive damage awards 
in tort actions to a ratio of 4 to 1, i.e., 
punitive damages are limited to four 
times the actual damages, which con- 
set for KTR# successfully argued 
should apply to libel cases. The ratio 
did not serve to reduce. the punitive 
damage award against the  porter. 

Counsel for the defendants in- 
tend to move for n new trial. 

3. Cafifornia Supreme, Court 
Declines To Review Narrow 

Application ~f S U P P  
Statute 

The California Supreme Court 
has declined to review Zhao v. Wong, a 
decision by the California Court of A p  
peel reading California's anti-SLAPP 
statute to only apply to cases where 
there is a dispute over a 'public issue. " 
Zhao v. Wong, 48 Cal. App. 4th 1144 
(1996). 

The California Supreme h u t  
also rejected requests to de&&& the 
decision. 

As was reported in the Septem- 
ber 1996 issue of theLDRCUbelLgtter, 
the California Court of Appeal in zhao 
reversed the trial court's dismissat m- 
der the anti-SWP statute, urnstruing 
the law to apply only to "a narrow 
sphere of activity" eseutiaUy involving 
exercise of the right to petition with re 
gard to matters of public concern. Scr 
LDRC LibelLnter, September 19% at 
9. 

At issue in the case were the 
claims of Xi zbao, who alleged that she 

her lover in an article that appeared in 
the San Jose Mercwy News. Although 
the appellate court found the story 
'intriguing" and "newsworthy; it 
went on to hold that the case did not 
involve a "'public issue' in the sense 
that we interpre~ the term." 

The denial of review leaves in 
place the split within the Califomis cir- 
cuits over the appropriate scope of the 
anti-SLAPP statute. In Avail1 v. Supe- 
rior Coun, 42 Cal. App. 4th 1170 
(19%), the California Court of Appeal, 
Fourth District, Division 3, read the 
statute to have a broad application - a 
d&rmktion wbich the appellate court 
in Zhao, California Court of Appeal, 
First District, Division 1, rejected OUI- 

right. 

had been falsely accused of mudering 
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llinois Supreme Court Limits Innocent Construction Rule 
By Samuel Ffier and 
MicbaeIR Lufrano 

nois Suprem Court highlighted its an- 
tipathy for the Illinois 'innocent con- 
struction' rule and may have limited the 
number of Illinois c n w  in which the rule 
can be applied. The case, Bryson v. 
News America Publiariom. Inc., 19% 
WL 616225 (&t. 24, 19%). involved a 
story in Seventen magazine ahout a dis- 
pute between high school classmates in 
Southem Illinois. 

Ibe Illinois rule of 'innocent 
construction' has beetl a unique feature. 
of Illinois libel law since b t  adopted by 
the Illinois Supreme Court in John v. 
Tribune Company, 24 Ill. 2d 437 (1962), 
cert. denied, 371 U.S. 877 (1962). 
Drawing on a similar rule of mastructiOn 
found in English law, the John Court 
wrote ( i  language many believed, and 
still believe, was merely dina) that 
where n statement could be coostrued in 

innocent, nondefamatory way, courts 
should find it non-actionable as a matter 
oflaw. Many defamation claims 
foundered in such an environment, as 
(rial and appellate courts freely applied 
the rule. In 1982, the Illinois Supreme 
Court limited the appmach mandated un- 
der the rule to those circumstances where. 
the innocent construction was deemed 
'reasonable,' implicitly and explicitly 

rule since John. Chapski v. Copley 
Press. Inc., 92Ill.2d 344(1982). It was 
the Chapski application of the rule that 
was at issue in Bnalydng the allegedly 
defamatory publication in the Bryson 

Plaintiff Kimberly Bryson 
claimed she was defamed by n story enti- 
tled 'Bryscm' which appeared in the 
March 1991 issue of Sewnreen. The 
story, mitten in the style of a first- 
person narrative, recounted the long- 
nmning conflict between an unidentified 
spealrer and her high school classmate 
named 'Bryson. ' In the story, the narra- 
tor referred to the Bryson cbarscter as a 
'slut" during an explanation of why the 
author felt no sympathy for her high 
school rival. Bryson, 1996 WL 616225 

On October 24,1996, the Illi- 

criticizing the way courts had applied the 

CBSe. 

at '1-2. 

Innocent Construction Not 
Redefined 8ut Narrowly Construed 

The nlinois Supreme Court, in 
an opinion authored by Chief Justice Bi- 
landic, rejected defendants' argumenl 
that the story's use of the term 'slut" was 
subject to an innocent construction. The 
majority wrote, 'it is obvious that the 
word 'slut' was intended to describe 
Bryson's sexual proclivities.' Bryson. 
1996 -616225 at '7. This was 
enough to defeat defendants' motion to 
dismiss. The Supreme Court reversed 
the appellate colut and remanded the case 
to the trial court for M e r  p'oceedings 

Justice Bilandic wrote, 'the in- 
nocent construction rule does not apply 
... simply because allegedly defamatory 
words are 'capable' of an innocat con- 
struction,' Bryson. 1996 WL 616225 at 
'6. ciring, chapski v. Copley Press, 
Inc., 92 IlI.2d at 351. "When a defama- 
tory meaning was clearly intended and 
conveyed, this court will not strain to in- 
terpret allegedly defamatory words in 
their mildest and most inoffensive sense 
in order to hold them nonlibellous under 
the innocent construction rule. ' Bryson, 
1996 WL 616225 at '6. 

Bryson's application of the rule 
could be troubling to defendants in 
defamation claims. In c~ses where an al- 
legedly defamatory statement may have 
more than one potential construction, 
lower courts may feel they have more 
discretion to allow d e b t i o n  claims to 
P d .  

on plaintiffs libel claims. 

A Small Town Story In A National 
Maganhe 

Justice Mary Ann McMorrow, 
in dissent, provides the most complete 
picture of the story as written: 

In the story, the Bryson character is 
introduced as a 'platinum-blond, 
blue-eye-shadowed, faded-blue- 
jeaned, black-polyester-topped 
shriek' who is once again "after' the 
unnamed narrator. Both characters 

are in high school, although their 
m u d  dislike has spmued several 
years. *** 

m h e  narrator relates that during one 
particuIar week Bryson !mi been slam- 
ming lockers, cutting classes and drop 
ping water balloons. The mmtor, be- 
moaning the fact that '[ilt was only a 
matter of time before, her attention 
swung my way,' proceeds to describe 
the following scene, which takes place in 
the high school restroom in the presence 
of another girl, Sue Barion: 

"I heard a voice behind me like 
I've heard a million times, in a 
high-pitched, brassy voice, .Well 
look who's here.' Bryson had 
just waked in. Without turning 
around I knew she was talking 
straight to me. 'You usually got 
cigarettes.' *** 

'Not today.' 

'Not today?' Bryson looked at 
Sue ... and didn't say anything. 
Good. If she wasn't saying MY- 
thing, she wasn't looking for a 
w e .  I put my comh in my bag 
and edged for the door. 

'Hey, I was raking to you.' She 
placed one arm on the wall's 

instead of doig what I'd always 
done - what I've learned was the 
only thing to do -- stand there, 
quiet, looking at my feet until her 
attention went somewhere else, 1 

my hands together in a sori of 
hammer, and knocked it down. 
*** Then she smiled and said, 
'So meet me by thebaseMI field 
after school today then.' 

peeling green paint. *** Then, 

walked straight up to her arm, put 

Later that morning, the narrator tele- 
phones her friend Anita. who was sick at 
home. Anita cautioned, 'You can't fight 
her. She broke Beth Harper's two front 
teeth.' Then, the oanator states: 

(Continued onpage 6) 
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llinois Sup 

Contimedfiwi p g e  5) 

About two months ago Bryson 
WBS at a bonfire with these two 
guys that nobody knew. One 
had a tatoo, and they were dl 

what guys like that made Bryson 
do. The next day she came into 
school with a black eye. Beth 
Harper looked at her too long, 
and Bryson slammed her up 
against a glass door and cracked 
her one clean in the mouth. 

Later that afternoon, ES B r y m  
shouted down the ballways like 
always, I remembered what a 
slut she WBS d forgot about the 
sorriness I'd been holding onto 
for her. Bryson, 1996 WL 
616225 at 919-20. 

drinlrinp. Lots. who knows 

It is this last parapph which 
f o d  the basis of plaintiffs claims. 
Plaintiff argued that the character 
named Bryson in the story referred to 
her, and that the referace (0 B r y m  as 
a "slut' implied plaintiff was uncha.de. 
Both plaintiff and the author of the 
story, defendant Lucy Logsdon, were 
residents of Gallatin CMmty in Southern 
Illinois, and a foomote at the end of the 
story identified Logsdon as a 'native of 
southem IUinois. " Bryson, 1596 WL 
616225 at "1-2. The wmplaint alleged 
two wuuts of defnmation per se, two 
wunts of defamation per quod and two 

haying the plaintiff in a false light. 

Innocent Constrmtim Applied 

struction rule to these facts, the Bryson 
Court rejected defendants' argument 
that the d e  precluded liability because 
"slut' may be dehed in the dictionary 
as a 'bully" or 'bold, b- g' 1.' 
Bryson, 1996 WL 616225 at 06-7. 

The majority opinion empha- 
sized that the word "slut' appeared in 
the story following a paragraph in 
which the narrator asks  'who knows 

counts of invasion of privacy by POI- 

In applying the innocent con- 

'f 

feme Court Limits Innocent Consti 

what guys like that made Bryson do." 
Bryson, 1996 WL 616225 at Q6. This, it 
said, made the "natural and obvious" 
meaning of the word a reference to 
Bryson's sexual proclivity. Bryson, 19% 
WL 616225 at *4. 

But the Court did not address the 
possibility that the story's use of the word 
"slut' in this wntext wuld easily have 
referred to Bryson's proclivity for vio- 
lence, not sex. Indeed, immediately fol- 
lowing the sentence 'who knows what 
guys like that made Bryson do," is the 
sentence, 'The next day she came to 
school with a black eye.' Bryson, 1596 
WL 616225 at 02. See, McMomw, J., 
dissenting, Bryson, 1996 WL 616225 at 
'19-20. 

The Bryson wurt also did not 
address (and there is no mention in the 
opinion that defendants argued) the fact 
that the story's use of the word 'slut' 
could be an example of non-actionable 
name calling. See Delis v. Sepsis, 9 IIl. 
App. 3d 217,222,292 N.E.2d 138, 142 
(1st Dist. 1972) (mere mme-cab . gisnot 
libelous). For example, the majority 
opinion did not address the possibility 
that in teenage slang, the word 'slut" can 
be an insulting, derogatory term, akin to 
'jerk" or 'creep,' not intended to imply 
fornication. Nor did the Court address 
the possibility that in teenage slang, the 
word 'slut" may refer to one who has 
many boyfriends, even if those relation- 
ships do not involve sex. The Court also 
did not address the possibility that, used 
in the wntext of describing why the nar- 
rator felt no sympathy toward Bryson. the 
word 'slut' was merely one of the many 
names high school girls call each other. 

Interestingly, the one woman 
judge on the pane1 dissented from tbe ma- 
jority view, finding that in the total wn- 
text of the article the term 'slut' was 
clearly intended to connote hazenew 
that the term meant nothing lacivious or 
licentious io the context of describing 
Bryson's "less than decorous or mannerly 
behavior.' It was, in the dissenter's 
view, d l i n g ,  shouted down a hall- 
way, by one adolescent fictional character 
to another. 

ruction Rule 

Chapski lo &ysm 
The Bryson Court's under- 

standing that "the innocent coastruction 
rule does not apply ... simply because 
allegedly defamatory words me 
'capable' of an innocent construction,' 
Bryson, 19% WL 616225 at "6, could 
he seen to d c t  with the inte-rpreda- 
tion of C~IUPS~ adopted by other Iuinois 

looked for a reasonable, non-defbatory 
Reding of an allegedly defamatory skate- 
ment; where a statemeat 'may be rea- 
sonably innocently interpreted, ' the ac- 
tion would he dismissed. cf., Hone v. 
Chicago Council of Lawyers, 220 IU. 
App. 3d 255, 26243,581 N.E.2d 275, 
279 (IstDist. 1991) (statematsarem- 
sonably capable of Wig wnshued in a 
non-defamatory manner, therefore no 
wse of action for defamation; court 
need not decide whether plaintiffs or 
defendant's interpretation is correct). 

Bryson seems to say that a 

terpreted' might still be actionable if its 
most natural and obvious meaning, as 
ascribed by the reviewing court, is 
defamatory. Bryson's instruction to 
lower courts is to "interpret the al- 
legedly defamatory words as they ap- 
peared to have heen used and according 
to the idea they intended to convey to 
the reasonable reader." Bryson, 19% 
WL 616225 at "6. 

This is, at most, a subtle differ- 
ence. The Bryson decision can he read 
as very fpa specific - a  result of the ma- 
jority's belief that the word "slut" as 
used in the story was meant to suggest 
Bryson's sexual p r o d t y .  The 
Bryson opinion did not specifically 
overmle 01 expliciuy limit any previn\s 

Illinois case on innocent construction. 
Bryson, l i e  Chapski, held that if a 
statement, when read in context, may 

cannot he actionable per ~e. '  Bryson, 
1996 WL 616225 at *4; Chapsk, 92 
U.2d at 352. As such, Bryson may he 
interpreted as reflecting the majority's 
narrow view of the definition of "slut," 

Connnued onplge sl 

Courts. courts applying chap& Owen 

statement which 'may k? innocently in- 

supreme Court precedent or any other 

reasonably be inoocently interpreted, "it 
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was misidentified by the newspaper as a 
car thief when in fact it was his car that 

tion of the Osborne County Farmer in- 
cluded M article written by editor Sandra 
Trial detailing the theft of an automobile 
and other items from a local garage. In 
the article, Ms. Trail mistakenly reported 
that Jim Pfannemtiel, a garage employee, 
was arrested for the theft. 

on the day of publicstion, how- 
ever, Ms. Trail discovered that Pfannen- 
stiel was the owner of the car while 
~ i ~ b ~  cantrell had bees arrested for its 
theft. Ms. Trail then ptaced e correction 
on the newspaper's Telenews telephone 
line and wrote a correction apologizing 
for the ~~ which sppeared in the fol- 
lowing week's edition of the Farmer. In 
a related article, Ms. Trail blamed the 
confusion on the osbome Police Depart- 
meut's apparent policy of denying media 
requests for copies of its reports. Pfan- 
n d e l  subsequently sued the newspaper 

false and intentional 
infliction of emotional distress. 

In ruling on the motion for sum- 
msly judgment, Judge Theis's opinion re- 
flected the Kansas courts' reluctance to 
create causes of action for negligently 
caused hurt fee1in.n Kana.  law the 

was stolen. The September 10,1992 edi- 

(applying Mississippi law). Virgin Islands in Ross v. Bricker, 770 
F.Supp. 1038 (D.V.1. 1991). In addition, New York's Appel- 

~ . .  __  . . , __ 
court stated, requires proof of damage to 
the plaintiffs reputation; it is the 

ion in lime v. HiU, 385 US. 374, 87 cause of action. 

Damage to Reputation: An Element of The Claim 
Of the ten jurisdictions that have late Division, First Department. has twice 

decided the issue of whether the plaintiff held that proof of loss of reputation is re- 
is required to show damage to reputation qu id .  See France v. Sr. Clare's Hosp. 
asaprerequisitetorecovery, inthepost- & Health Cenrer, 441 N.Y.S.2d 79 
SullivanIGem era, five have found lhat (1981); SaIOmone v. MacMillan Publish- 
such proof is required while five have ing Co.. 429 N.Y.S.2d 441 (1980). Both 
found that no such showing is necessBIy. cases cited the 1858 New York Court of 

Minnesota, Iowa, Ark-, Appeals decision in Tmilliger v. W h ,  
Kansas, and the Fifth Circuit Court of 17 N.Y. 54 (1858), which held that recov- 
AppeaIs (applying Mississippi law) have ery for emotional harm is foreclod in the 
d ruled that evidence of damage to repu- absence of proof of reputational harm, but 
tation is e prerequisite to the recovery of the New Yo& Court of Appeals has not 
damages in a defamation action. Min- revisited the issue since Gem. 
nesota, in Ridtie v. ParMurwu Piaurer On the other hand, Colorado, 
Corp., 544 N.W.2d 21, 24 Media L. Florida, Louisiana, Maryland, and the 
Rep. 1897 (Minn. 1996), and Iowa, in Virgin Islands have all held that plaintiffs 
J o h o n  v. Nickerson, 542 N.W.2d 506 may reaver damages without first estab- 
(Iowa 1996), are the most recent juridic- 1ishir.g a loss of reputation. Colorado 
tions to decide the issue. Arkansas de- reached its conclusion in Keohane v. 
cided the issue in Link Rock Nouspa- Srewan, 882 P.2d 1293 (Colo. 1994); 
pen. Inc. v. Dodrill, 281 Ark. 25, 660 Florida in lime Inc. v. Firestone, 305 
S.W.2d 933, 10 Media L. Rep. 1063 So.2d 172 @la. 1974), vacared and re- 
(Ark. 1983); Kansas in Gobin v. Globe manded, 424 U.S. 448 (1976); Louisiana 
Publishing Co.. 232 Kan. 1, 649 P.2d in Freeman v. Cooper, 414 So.2d 355 
1239 @. 1982); and the Fifth Circuit (La. 1982); Maryland in Hearst Corpora- 
in Garziam v. E.I. DuPonr de Nenwurs lion v. Hughes, 466 A.2d 486.9 Media L. 
& Co., 818 F.2d 380 (5th Cir. 1987) Rep. 2504 (Md. Ct. App. 1983); and the 
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llinois Supreme court Limits innocent Construction ~ u ~ e  I 1  

Asher: plocter & Gamble Gives 
Up Bid to Keep Cinchnati Medk 
From Criminal Trial 

Procter & Gamble, concerned 
rhat a local Ohio criminal trial would 
result in the public exposure of vario~~~ 
confidential information regarding its 
computer system, sought to obtain the 
right to bat media and public ~ccess to 
any portion of the trial that it deemed 
seasitive and to have d e d  MY docu- 
mats and/or portions of the transcript 
containing information which it 
deemed confidential, secret or would 

The CrimiDSl trial involved a 
former P&G employee who had al- 
legedly used a computer to access 

pated that testimony in the trial from 
the defense side would involve intro- 
duction of the ways of gaining ascess to 
the P&G computer system in both au- 
thorized and unauthorized manner. 

On the eve of hearing on the 
motion of its Motion to Close Part of 
the Trial to the Public, and with oppo- 
sition filed by local media, P&G with- 
drew its motion. 

irrepsrablybarmthecompany. 

P&G'S computer network. P&G anti& 

(Connmrdfranpge 6J 
rather than a desire to shifi application 
of the h m t  crm&uch 'on d e .  

Nevedeless, Bryson could he 
troubling to defendants in defamation 
claims. In cases where M allegedly 
defamatory statement may have more 
than one potential construction, lower 
wurts may feel they have more discre- 
tion to allow defamation claims to pro- 
ceed. The Eryson courl clearly favored 
a narrow application of the rule and may 
signal to others its unwillinpes to al- 
low the rule to be used to protect the 
media in defamation cases. 

Defendants' Other Arguments Also 
Rejscted 

The Supreme Court also re- 
jected defendants' argument that be- 
c~use the story was published under the 
heading "New Voices in Fiction,' the 
allegedly defamatory statements were 
protected BS stakmeats of opinion. The 
Court, relying on MilBovidr v. Loroin 
J o d  Co., 497 US. 1 (1990), found 
that the allegedly defpmstory statement 
(that Brym was a "slut") was a factual 
statement capable of being proven true 
or false. Bvson, 1996 WL 616225 at 
610-11. 

The, cocut found that although 
the story was labeled as fiction, it 
"portray[ed] realistic characters re- 
spondiug in a realistic manner to realis- 
tic events. A reasonable reader could 
logically conclude that the author of the 
story had drawn upon her own experi- 
ences as a teenager when writing the 
story." (Bryson, 1996 WL 616225 at 
611.) The Court distinguished Flip 
Ski?, Inc. v. a i m g o  Tribune Co., 206 
Ill. App. 3d 641 (1991) by saying that 
the persons and evats  described in that 
case were 'so fantastic that no resson- 
able person would believe that they 
stated actual facts or described actual 
events.. Eryson, 1996 WL 616225 at 

In the final analysis, the opin- 
ion in Eryson wuld be vi& as 80 at- 
tempt to limit Iuinois' special rule of in- 
nocent construction by encouraging 
courts to allow all but the thinnest 

911. * 

defamation claims to survive the plead- 
ing stage. To be sure. where the 
"natural and obvious" meaning of 80 al- 
legedly defamatory statement is inno- 
cent, even the Bryson court would seem 
to support dismissal. But where the in- 
nocent construction of an allegedly 
defamatory statemat is but one of m a y  
possible interpretations, the Illinois 
Supreme Court now seems more in- 
clined to let the litigation move fo&. 

Endnote 
1 The court rejected defendants' 
argument that use of the word 'slut' was 
not actionable per se, by holding that the 
word 'slut" implied fornication in viola- 

ILibelLetter Committee: 

Peter Canfield (Chair) 
Adam Liptak (Vice-Chair) 
Robert Balin 
Richard Bernstein 
Jim Borrelli 
Robert Dreps 
Julie Carter Foth 
Charles Glasser, Jr. 
Richard GoehIer 
Rex Heinke 
Nory Miller 
RB. Quinn 
Charles Tobm 

1996 WL 616225 at *4. 

2 The court also rejected defen- 
dants' argument (bat the plaintiff failed 
to adequately plead actual malice, noth- 
ing that while plaintiff's allegation of 
malice was "less than ideal," the facts 
necessary to determine whether the story 
WBS written or published with malice 
were in the possession of the defendants. 

fendants could determine whether them 
was malice in the writing or publication 
of the story, the complaint did not need 
to spell out the allegations of malice in 
detail. Eryson, 1996 WL 616225 at 
'16. This seems to d u c e  the standani 
for pleading malice to one (bat requires 
little more than the raising of the allega- 
tion. Finally, the Court specifically de- 
clined to address whether punitive dam- 
ages may be awarded in IUinois without 

figures and matters of private concern. 

Mr, F@r u o pmtner, d Mr. LufrMo 
an arsociare, the Chicago ofice of Son- 
nenrchein Narh & Rosenrhnl. 

The court seemed to say that since de- 

actual malice in CBSes involving private 

I State of Ohio w. Kenneth E. 1 

1 J 
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Ohio Court: World 
Wide Web Operator 

Is Public Figure 
By Charles D. Tobm 

An Ohio trial judge has ruled 
that the operator of a World Wide Web 
homepage is a public figure and dis- 
missed the operator's libel lawsuit for 
failure to adequately plead actual mal- 
ice. 

The decision, WorldNer SG#- 
ware Co.. d aL v. Gannen Co., Inc., d 
aL, No. A-9601960 (Ohio Ct. Corn. 
PIS. September 30, 1996), arose out of 
a lawsuit challenging a business columo 
published in ne CinciMati Enquirer, 
an investigative report broadcast on 
WKRC-TV, and a Better Business Bu- 
reau ("BBB") bulletin. 

WorldNet, a Miami, Florida 
outfit, and its owner sued the newspaper 
for a signed colvmn on home computing 
that expressed skepticism over plain- 
tiffs' Web advertisemeat seeking people 
to work as WorldNet's 'agents." The 
columnist wrote that WorIdNet appesred 
to be an "wok-at-home scheme' and he 
warned consumers to call the National 
Fraud Infomation center before joining 
any venture that is "probably a scam." 
The television station broadcast a simi- 
lar report tbat not all Intern postings 
"are legitimate' and that WorldNet 
"appeared to be a pyramid scam.. The 
BBB bulletin w d  the agency it had 
received a number of complaints against 
WorldNet. 

WorldNet originally filed a 
complaint sounding in negligence. on 
the moming of the defendants' motion 
to dismiss hearing, however, WorldNet 
filed an Bmended complaint adding alle- 
gations that the statements were made 
with 'actuaI malice' because the defen- 
dants had 'failed to investigate' them 
before publication. 

Opfnion Under Ohio's Val7 Test 
In an 11-page decision, Ohio 

Court of Common Pleas Judge Ann 
Marie Tracey ruled that all of the state- 

Page 

RADIO PROGRAM DIRECTOR IS LIMITED-PURPOSE 
PUBLIC FIGURE, 

FEDERAL COURT RULES 
By Michael Kovaka 

Finding that a program direc- 
tor was a limited-pwpse public figure 

on-the-job performance. a federal court 
in Florida has granted summ~r)r judg- 
ment in a slander suit against South 
Florida radio station WIOD and a local 
newspaper. Proof of pronounced audi- 
ence interest in station programming 
decisions was key to the media victory 
in late October. Bruce v. MOD, Inc., 
d d ,  No. 94-6986CW-GONZALES 
(S.D. Fla., Oct. 24, 19%). 

Media Comments on firing Fuel 
Defamalion Suit 

The case began in early 1994, 
whm WIOD terminated its former pro- 
gram director, Gary Bruce. Soon after 
the firing, the FOR Louderdale Sun- 
Senfinel published an article about 
Bruce's departure. The article, which 
cited to a 'ratings hemorrhage' at the 

with respect to comments criticizing his 

station during the latter portion of 
Bruce's tenure, was critical of Bruce's 
performance snd quored several former 
employees' comments on the tiring. in- 
cluding one Eource+s remark that hear- 
ing of the program director's termina- 
tion was 'better than hitting the Pick 
six. " 

Legal problems began for 
WIOD when top-rated talk show host 
Neil Rogers gleefully read the entire 
Sun-Sentinel article over the air. That 
Rogers was less than shattered by 
Bruce's aeparhlre would have come as 
no surprise to WIOD listeners. Rogers 
had saddled Bnre  with the moniker 
'Boy Gary,' and criticism of the p 
gram director was a daily staple of 
Rogers' radio program. 

Bruce retaliated with a suit 
against both the newspaper and the ra- 

nection with the Sun-Sentiners publica- 
tion of the article and its republication 

~onrinuedonpo*e Io) 

dio station, claiming defamation in m- 

ments published by the newspaper were article. 
protected opinion under the Ohio 
Supreme Court's test in Vail v. Plain 
Dealer Pub. CO., 72 Ohio St. 3rd 279 
(1992), that is. whether the statement is 
verifiable, the general context of the 
statement and broader context in which 
the statement appeared. 

The wlumnids use of the im- 
precise tern %cam' and the non-factual 
qualifier 'probably' signaled to the 
reader statemeats of noo-verifiable opin- 
ion, she wrote. Additionally, his admo- 
nition that readers contact authorities 
suggested they, and not the author. 
should be the judge of WorldNet's con- 
duct. F d y ,  the judge noted the news- 
paper's publication of the columnist's 
photograph and by-line. the column's 
appearance in a portion of the newspaper 
devoted to c o ~ s u m e r  interest, the colum- 
nist's use of a first-person writing style 
and his invitation that d e n  e-mail him 
with comments all signal an opinionative 

Judge Trseey ruled that most of 
the television station's broadcast was 
protected as well, although some of its 
statements "appear objective and facrual 
rather than a subjective opinion.' 

WorldNet is Public figure 

event, WorldNet was a public figure. 

Even should the complaint allege 
a sufficient basis for claims, BU 
entity p-ting and promoting 
itself publicly is subject to certain 
permissible public comment. 
WorldNet represeats itself as a 
public, on-line computer service 
"accessible from anywhe-re in the 
world.' As 8 provider of ser- 
vices to the public, WocldNet 
must establish that the defams- 
lory statement was published 

The judge ruled that, in any 

Continued on poge 10) 
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LDRC would like to ac- 
knowledge fall interns 
Matasha Gourari and Anna 
Pokhwishchewa, both of 
Benjamin N. Cardoso 
School of Law, for their 
contributions to this 
month*s LDRC LibeILetter. 

Ohio Court: World Wide 
Web Operator 
Is Public ffigure 

( C o n t i d f i o m  poge 9) 
with "actual malice,' that is, 
"with knowledge that it is false or 
with reclrless disregard of whether 
it was false or not." (citations 
Omitted). 

Tbe amended complaint's allegations of 
fault merely 'parmt(ed] the definition of 
actual malice,' and rmder US. Supreme 
Court law the bare allegation that defen- 

sufficient as a matter of pleading, the 
judge wrote. She dismissed the claims 
against the media defendants with preju- 
dice. 

The court let stand, however, 
the claim against the BBB. At this junc- 
ture, the couri ruled, iDsufficient facts n p  

whether 
the BBB's c o d c a t i o n  W&F subject to 
a qualified privilege it arserted for state 
ments made in good faith on a matter in 
which BBB had an interest, right or duty, 
to people having a comspodng interest 
or duty. 

Plaintiffs have filed a notice of 
appeal of the newspaper's and televi- 
sion's stations dismissal. 

Still  pending in the Ohio Com- 
moil Pleas Court are. several other libel 
l a d t s  WorldNet has filed against for- 
mer WorldNet agents, who have posted 
notices on the Interne2 critical of the out- 
fit. 

Charles D. Tobin of GaMsr CO., Inc. 
and John C. G r e i w  of Groydon. Head 
dr Ritchey repwent lk Cincinnati En- 
quirer. 

dants "failed to investigate' also was in- 

peared in therecord to deterrmne . 

RADIO PROGRAM BUWECTQR !$ klMUBED-PURBOSE PUBLIC 
FIGURE. FEDERAL COURU RULES 

(Conanuedfrorn poge 9) 
on WIOD. After discovery, both de- 
fendants moved for summary judg- 
ment, arguing that Bruce was a public 
figure and that there was no evidence of 
actual malice. 

Waldbaum Test Reweals Ongoing 
"Controversy" Oyer Programming 

Applying the three-part 
limited-public figure test first set forth 
in Waldbawn v. Fairchild Publica- 
tions, 627 F.2d 1287 @.C. Cir.), m. 
denied, 449 U.S. 989 (1980), and later 
adopted by the Eleventh Circuit in Sil- 
wter v. American Broadcasting Cos., 
839 F.2d 1419 (11th Ci. 1988), the 
court agreed that Bruce was a public 
figure. Under that test, the cwrl must 
(1) isolate the public controversy, (2) 
examine the plaintiffs involvement in 
the controversy, and (3) determine 
whether the alleged defamation was 
germane to the plaintiffs participation 
in the controversy. 

Recognizing that the 'public 
controversy' concept encompasses any 
'matter which is openly debated, and 
which affects more than simply the di- 
rect participants," the court found that 
a public controversy over pmgramming 
decisions at WIOD existed prior to 
Bruce's f i g .  

Evidence showed that Bruce's 
programming decisions were a perva- 
sive subject of on-& debate and c o n  
mentary by Rogers and other WIOD 
talk show hosts. Listeners also called 
in often to voice their opinions on the 
subject. Bruce testified at his depmi- 
tion that it is "the obligation of the nt- 
dio station to respond to the public," 
and that he had appeared on the air 011 
more tban one oocPsion for the specific 

Peaked audience interest in 
pmpming also was shown by evi- 
dence that B ~ c e ,  himself, received a p  
proximately 300 listener letters each 
year, mostly regarding his program- 
ming decisions. Bruce testified to re 
ceiving so many listener calls that if he 

purpose of discussing programming. 

took them all he "couldn't function and 
do [his] job." 

added up to a public controversy: "It is 
apparent that the ongoing debate about 
WIOD's programming and Bruce's d e  
cisions affected not only Bruce and 
other members of the WIOD staff, but 
also the numemus WIOD listeners who 
chose to write and call with their opin- 
ions. The debate about WIOD pro- 
gramming and Bruce's decisions was 
therefore a public controversy which 
satisfies the first prong of the Wald- 
baum test.' 

The court had little trouble 
finding the second and third paas of the 
Wnldbawn test satisfied. As pmgram 
director, Bruce was situated at the vor- 
tex of the controversy and the allegedly 
defamatory statements dl relatd to 
Bruce's performance as pm-g 
chief. 

No Triable Question ofilctual 
Malice ' 

Having been ruled a public 
figure, Bruce failed to meet his burden 
of demnstrating the existence of a tri- 
able issue of actual malice. In fact, 
Bruce admitted at his deposition that he 
had no evidence that Rogers h e w  or 
had reason to know that any portion of 
the article he read on the air was false. 

Absent any showing of actual 
malice by Bruce, the court granted 
summary judgment to the media defen- 
dants. 

The court's opinion falls 

tors as a class will normally be treated 
as public figures with regard to com- 
ments on their job performance. 
Nonetheless, the case should be helpful 
to the media because of its relatively 
expansive treatment of the "public con- 
troversy' concept. 

Michael Kovakn is with thefimt Dow, 
Lohnes & AZbertson in Wmhington. 
D.C. 

Accordiag to the court, all this 

short of suggesting that program direc- 

L I 
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New York Trial Court Allows Potential Witness to 
Represent Libel Plaintiff Michael Armstrong in Discovery 

A New York trial court d e  
nied Simon & Schuster's motion to 
di4ualify one of Michael Armstrong's 
attorneys in Armstrong's defamation 
suit against S&S based upon the book 
Den of nim. See Amrrrrong v. Si- 
mon & Schamer, N.Y.L.J. Oct. 18, at 
30, cob. 3-4. The ruling allows the 
attorney, who is expected to be a wit- 
ness at trial in the caw, to atpervise 
discovery and to conduct depositions, 
using a pseudonym on the record. 

This vigorously contested li- 
bel suit has PLready beeD to the New 

firmed the denial of S i  & Schus- 
k r ' s  motion to dismiss. See LDRC Li- 
behner, April 1995 at 2. On its ap- 
peal, Simon & Schuster had argued 
that the allegedly defamatory state- 

ther urged the New York Court of Ap- 
peals to establish a test for 'libel by 
implication" under which 'the defam- 

York Court of Appeals, which af- 

ments were Substsntially true and fur- 

atory implication must be clear and in- 
escapable" for liability to attach. 82 
N.Y.2d 373,381,625 N.Y.S.2d 417, 
481, 23 Media L. Rep. 1532, 1536 
(1995). In affirming the denisl of the 
motion to dismiss. the court of A p  
peals identified a disputed issue of fact 
regarding the falsity of a statement in 
the book and thus found it unnecessary 
to reach the implication issue. Id. 

In denying Simon & Schw- 
ter's motion to disqualify one of Arm- 
strong's attorneys, Eugene R. Licker, 
the court was called upon to interpret 
New York Disciplinary Rule DR 5- 
lOlp], which provides that '[a] 
lawyer shall not act, or accept employ- 
ment that contemplates the lawyer's 

bunal if the lawyer knows or it is obvi- 
ous that the ought tobe called as a wit- 
ness on behalf of the client. . ." 22 
NYCRR 9 1200.20[b]. 

Justice Friedman noted that 

afhg,  Bs 811 odvoca(e before My bi- 

several rationales bave bee0 advanced 

'that counsel should not be in a posi- 
tion to argue his or her own c d b i l -  
ity to the factfiier, that opposing 
counsel may be limited in challenging 
the credibility of the attomey- 
witness, and that it has the appearance 

Although neither the attor- 
ney of record in the d e f d o n  suit 
nor designated as lead counsel at trial, 
Mr. Licker is supervisiig the discov- 
ery phrase of the suit. Mr. Licker 
had been an associate and later apart- 
ner at the same firm as Mr. Arm- 
strong and was involved in the under- 
lying events reported upon in Den of 
Thieves. Because uudoubtedly MI. 
Licker will be called as a witness at 
the trial, the court was called upon to 
determine whether DR 5-101[B) pre- 
cludes him from any involvement 

(Cmtimedonpge 12) 

for disqualification in such inshucea: 

of impropriety." 

Tying News Report To Movie Narrows the Fair and True Report Privilege 

Charles 1. Glawr, Jr. 

The popular practice among lo- 
cal television stations of tying news re- 
ports to movia was found by a m trial 
court in Portland, Maine to create a tri- 
able issue of fact which may defeat the 
"fair and true report' privilege. 

In Elshqfei v. ELrhafei, ef al., 

Maine) WCSH, M NBC affiliate, broad- 
cast a story about the divorce and custody 
battle b e e n  the Elsbafei sp0u.a~. Mrs. 
Elshafei, a w-defendaut in the libel caw 
with WCSH. had unsuccessfully applied 
for a Temporary Restraining Order to 
prevent her husband from taking their 
daughkr to Egypt. Reporting ahout her 
travails in court, WCSH did not quote the 
language of the pleadings, but instead in- 
terviewed Mrs. Elshafei, who expressed 
her fears of the child's abduction. The 
station also interviewed M expert on 
child abduction hired by the wife, who 

(cumberiand Dkt. CV-95-371, 10-3-96, 

reiterated t h e  fears. 
The report introduced the ex- 

pert, Arnold Dunchock, as the man who 
"represented the woman whose similar 
story bxame a movie called 'Not With- 
out My Daughter.' Dunchock was also 
the author of the book upon which that 
movie was based. In that movie, the 
Arabborn hushd  was a physically abu- 
sive parent who spirited his American 
daughter away to the Middle East. MI. 
Elshafei's complaint is based on two t h e  
ones: that it was libel per se to be ac- 
cused of planning to abduct a child; and 
that it was defamatory to be c o d  to 
the evil cbaracter in the movie. 

The defense pleaded in motion 
for summary judgment that 'because the 
report was a fair summary of M official 
pmceeding, the statements in the news 
story are privileged and not actionable." 

State Cout Judge Bradford dis- 
agreed with the attempt to assert M &so- 
lute privilege, and instead relied upon 

Restatement (Second) of Torts Sec. 611 
to ask aloud whether MY conditional 
privilege was lost because the report 
may not have been "fair and BCCUTste.' 
Becsuse the news report went beyond 
the story of Mrs. Elshafei's attempt to 
get a TRO and instead made reference 
to the movie, the court held tbat a fact 
issue remained for purposes of t h e m  
tion, because 'tkme, is a genuine factual 
issue. as to whether the story carries 
with it a materially greater sting than 
the precise story itself, especially the 
background (footage of Egypt), the ref- 
erence to 'Not Without My Daughter' 
and the interview with the author. 
Therefore, summary judgment is not 
appropriate. ' 

Former LDRC Intern Charles Ghser  
is M associare ar DCS memberfirm 
Rezi,  Floherry, Beliwau & Pachios in 
Portland. Maine. 
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the use of a Pseudonym in deposition 
conducted or defended by MI. Licker. 

Justice Friedman noted that par- 
ticipation in these p r e - t d  activities 
would not raise any of the problems nor- 
d y  advanced as reasons for d i q d f i -  

That is. MI. Licker would not be re- 
quired to argue his own credibility to the 
court or jury, the defeme would not be 
inhibited from challenging his 

a trial Witness, and there would not be 
an Bppearance of imPr0pr;ety. 

Justice Friedman did d i ~ n d r Y  
MI. Licker from acting as wunsel during 
his O w n  deposition Participating in 
any motion for S u m m a r Y  Judgment, as 
well as from any participation in the 
trial. 

cation of ~l-1 under DR 5-101[BI. 

Trial Court Allows Potential Newsgathering Privilege Waived by Soliciting Confirmation 

Gammerman felt compelled to reject it, 
stating that the statute is explicit, "a 
waiver ensues when the information is 
disclosed to any person not covered by 
the statute, therefore to any person not a 
newsgatherer." Slip op. at 6. Judge 
G-e- did d e ,  however, that 
athe scope of [~einer's] deposition 

closed to peter~0n.n slip op. at 6. 
%her's attorneys have indi- 

4 that they 4 1  be &g reargu- 
ment, however, because the court did 
not address the issue of whether the 
privilege would be waived under either 
the U.S. or New York Constitutions. 

Laura R. Handman and 
Gregory A. Welch of Lankmu Kovner 
and Kurtz are representing MI. Reiner 
onthemtiontoquash. 

should be Limited to matters a c W y  dis- 

Witness to Represent Plain- 
tiff in Discowery 

(contimulfmmpqe 11) 
with the case. 

Justice Friedman noted that DR 
5-101[B] had been amended in 1990, 
when it was adopted by the Appellate 
Divisions. As originaUy adopted by the 
New York State Bar Association in 
1970, the Rule had disqualified not only 
the potential attorney-witness but his or 
her tinu as well. As amended, DR 5- 
lOl[B] bars only the potential attorney- 
witness. 

While noting that the principal 
purpose of the Amendment was to pex- 
mit attorneys other than the potential 
attorney-witness to work on the case, 
Justice Friedman observed that the 
mended Rule added the phrase "as an 
ndvoae before any tribunal." He con- 
cluded that the insertion of this language 
suggested that an attorney might be per- 
mitted to work on pre-trial aspects of a 
w e  regardless of whether he or she 
would later be called as a witness. 

Justice Friedman then observed 
that the fact that the amended Rule does 
not bar an attorney-witness from all as- 
pects of a case did not end the inquiry, 
as it was necessq to consider whether 
appearances other than at trial might 
constitute appearance 'as an advocate 
before any tribunal." 

After reviewing, and rejecting, 
the plaintiffs claims that the defendant's 
motion was being made at too late a 
stage in the case, and that depriving him 
of MI. Licker would work a substantial 
hardship, Justice Friedman concluded 
that MI. Licker could participte in sev- 

First, he concluded that MI. 
ficker's participation as oou~sel super- 
vising discovery would not be inappro- 
priate. Second, he allowed that Mr. 
L ick  could conduct OT defend d@- 
tiom so long as a pseudonym was used 
in the traoscripts, so that his name would 
not be disclosed to the jury. This latter 
ruling was based, in part, on the plain- 
tiff s allegation, which was not denied, 
that the part;= had previously agreed to 

eral aspects of the pre-hial discovery. 
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Background 
On November 6, 1996, Judge 

Susan Wright of the Eastem District of 
Arkansas denied ABC's motion to quash 
a grand jury subpoena issued by Inde- 
pendent counsel Keoneth Stars seeking 
the full transcript and videotape of an 
ABC interview with Susan McDougal, 
who had been indicted and convicted in 
connection with the Whitewater investi- 
gation. See In re Grand J w y  S u b p ~  
of American Broadcaring Companies, 
Inc., No. GJ-96-3 (ED. Ark. Nov. 6, 
19%). 

In doing so she found that 
Branzburg did not support more than 
n m w  First Amendment protection, 
chat state law privileges did not apply, 
and that the independent prosecutor was 
not required to follow DOJ guidelines 
on the issuance of subpoeoas to media 

Ms. McDougal was found 
guilty of four felony counts arising from 
a $300,000 loan obtained from the Small 
Business Administration on May 28, 
19%. She was subsequently sentenced 
to Wo years' imprisonment, followed by 
three years' probation. a $So00 fine. re- 
payment of the loan with interest, and 
312 hours of community service. The 
conviction and sentence are c m U y  on 

New York Judge Rules 
Newsgathering Privilege 

Waived by Soliciting 
Confirmation 

Holding that the newsgathering 
privilege under the New York Shield 
Law was d v e d  when ABC PrimeTune 
Liw reporter Sleven Reiner related m- 
sations of rriminal activity to the subject 
of those acmsatiom, New York County 
Supreme. Court Judge Ira Gammerman 
denied Reiner's motion to quash the 

mony in the defamation suit which sub- 
sequent?~ - out of the stateements. In 
the M m e r  of the Applidion of Mark A. 
Peterson and Andrea Peterson, for an 
Order to h i n e  Steven Reiner, Or- 
dered by a Foreign Subpoena Pursuant 
to CPLR 5 3103 (e), No. 961110197 
(N.Y. Sup. Ct. Oct. 7, 1996). 

In September 1994, Reiner was 
based in New Yo& and working on a 
story for primelime Live, about the 
business activities of Pat Robertson, 
w l m  he attended a Christian Coalition 
Convention in Wsshington, D.C. At the 
convention, Reiner spoke to Ralph 
Reed, executive director of the coali- 
tion, who in the course. of thc amyema- 
tion allegedly Bccused Mark Peterson, a 
former president of a Robertson com- 

Following the conversation 

inform him of Reed's accusatioes and 
solicit his response. Peterson subse- 

Reed, Robertson, and others, in North 
Carolina based on the accusations al- 
legedly made to Reiner, and pfter Reed 
denied making the d m  obtained 
a subpoena for the reporter's testimony. 

Choice of Law: WMch PrivtYege? 
F a d  with a New York re- 

porter, a North Carolina lawsuit, and 
the events of a Washington, D.C. con- 
vention, Judge Gammerman's first task 
was to decide which jurisidiction's law 
should he applied. Under Washington, 
D.C. Code $5 16-4701 to 4704, the 

subpoena that sought to compel his testi- 

pany, of criminal activity. 

Reiner telephoned Peterson in order to 

Q U f d Y  filed a def8matiOU suit again& 

I Whitewater Court Denies ABC's Motion to Quash 

appeal before the Eighth Circuit. S l i ~  
op. at 3. 

On August 20,1996, the datt 
of her sentencing, MI. Stars served Ms. 
McDougal with a subpoena directing 
her to testify hefore the grand jury in. 
vestigating whitewater OIL September 4 
and 5, 1996. Ms. McDougald moved tc 
quash the subpoem or for a protective 
order, and Judge Wright denied the m 

28 U.S.C. 5 6002 and directing Ms. 
McDougald to testify. Slip op. at 3-4. 

whep Ms. McDougald refused 
to testify. Judge Wright held her in civil 
contempt and ordered her to be jailed 
for 18 months or until she agrees to tes- 
tify, the term of the grand jury expires, 
or her testimony is no longer necessary. 
Slip op. at 4. The civil contempt was 
subquently upheld on appeal. Id. See 
In re Grand Jury Subpoena, No. %- 
3345, 1996 WL 577476 at *1 (8th Cir. 
Oct. 9, 1996). 

On September 4, 1996, ABC 
aired portions of an interview of Ms. 
McDougal by Diane Sawyer on Prime- 
Tune Live. The interview had been taped 
in New York City on August 30. Fol- 
lowing the broadcast, MI. Stars issued a 

(connmed o n p g e  IS) 

tion, issuing an immunity order U n d e I  

I 

joumdist privilege, as Judge Gammer- 
matl noted, is 'virtually impenetrable" 
since it 'does not consider the privi- 
lege waived if the joumalist dissemi- 
nates the information sought." Slip 
op. at 3. 

New York's Shield Law, 5 
794, on the other hand, provides that 
the newsgathering privilege is waived 
if the journalist 'voluntarily discloses 
. . . the specific information sought to 
be disclosed to any person not other- 
wise entitled to claim the exemptions 
provided by this section." N.Y. Civ. 
Rights 9 7 9 4  (9). 

Finally, Judge Gammerman 
stated that North Carolina has not yet 
codified the privilege but rather 'relies 
on Amendments One and Fourteen of 
the U.S. Constitution and their equiva- 

lents in the North Carolina Constitu- 
tion." Slip op. at 2. Thus, it was not 
clear how N o d  Carolina courrs would 
rule on the issue. of waiver. 

Reiner, not surprisingly, argued 
that D.C. law should apply as the alleged 
defamation occurred there, while Peter- 
son argued for the application of either 
North Carolina or New Yo& law. Stat- 
ing that New YorL's choice of law policy 
offers two applicable principles: (1) 
'that, in general, the law of the place 
where the testimony is to he heard gov- 
ems its admissibility, although a state 
may refuse to apply the law of a trial 
state when the deposition state bas wn- 
tach with the cause of action and has a 
fundamental public policy not in accord 
with the law of the trial state" [citations 

(Continuedonpage 12) 
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Widdew Camnagoa case wow By NBC inn caniffouwia 

By h E. Eg€¶ton 

On November 6, a state court 
in Loshgeles  granted summary 
judgment to NBC in a 'hidden cam- 
era" case involving allegations of iUe- 

The case arose from a 1994 
Dateline NBC report about the 'pay- 
p e r d '  industry. The first broadcast 
in Dateline's threepart Series reported 
on companies that were using 'toll- 
free' 800-number lines to sell 900- 

and other chat lines. 

gal reoording and fraud. 

line-type senices, including sex lines 

congress to regulate.9ooserviceshad 

call providers to operate 800 lines 

meal@ and regulations for Qoo-line ser- 

generat,andparentswerecomplaining 

consume€s - including many teens - 

Legislation passed by 

created a loophole, allowing pay-per- 

without complying with legal r e q b  

vi-. At the time, members of 
Congress, regulators, state attorneys 

about the 8 W h e  loophole, because 

were running up huge telephone bills, 
believing the 800 hes  to be free. 

Two Dateline NBC pmd- 

in the "business opportunities" section 

provider SmTel Commuuidons, so- 
liciting investors in its 800 lines. The 
producers gave their tme names but 
did not tell SimTel that they were 
journalists, allowing the SimTel sales- 
man who auswed the phone to be- 
lieve that they were potential in- 
vestors. 

After a number of telephone 
conversations, the producers agreed to 
IU& SimTel salesman Tom SwU for 
lunch. Scoa brought with him to the 
lunch meeting, which took place on 
the outdoor patio of a Los Angeles- 
area restaurant, SmTel sales manager 
Steve Willrios. The producers brought 
two other people with them. At the 
lunch, Wilkins described SimTel's 
p a y - p e r 4  business; NBC video- 
taped and audiotaped the Lunch meet- 

responded to an adve&em€nt placed 

of USA Todny by py-percall 

ing with hidden cameras. Dateline thea 

on the 8oo-line business. 
Willdns and Scott sued NBC 

and its Los Angeles station, 8s well as 
the producers, correspondent, and an- 
chor or~  the piece. The plaintiffs' 
lawyer was Neville Johnson, the 
Los Angeles attorney who represented 
two Velephone psychics" in a 1994 
"hidden camera" case against ABC. 

Willdns and Scott alleged a va- 
riety of claims, including illegal 
recording in violation of the California 
Penal Code, common law intrusion, 
fraud, public disclosure of private 
facts, and infliction of emotional dis- 
tress. m e  plaintiffs also sued for 
defamation and false light, but they dis- 
missed t h m  claims during discovery.) 

At the conclusion of discov- 
ery, NBC moved for summary judg- 
ment. Wilkins and Scott filed a cross- 
motion for summary adjudication on 
their fraud claim, alleging that the NBC 
producers had used false names, had 
pretended to be married, and had said 
that they were in California on vacation 
and business (rather than just on busi- 
ness). 

NBC argued that the plaintiffs 
d d  not prove that the lunch meeting 
was a "confidential communication" 
within the meaning of California's 
reMding stahlte, because Willdns and 
Scott freely talked about SimTel's busi- 
ness with two virtual &angers and two 
total strangers on the patio of a public 
restaurant. NBC also contended that 
the plaintiffs could not recover for 
fraud because they d d  not prove re- 
liance, cawtion, or damages. 

Wiurins had admitted at his 
deposition that he would have provided 
the same information to the Dateline 
NBC producers even if he had known 
that they were journalists, but that he 
would have chosen his words more 
carehlly. Scott had testified at his de- 
position that he would not have done 
anything differently had he known the 
producers' real names or that they were 

aired poaiotls of the tape in its report 
not married. 

common law privacy claims, NBC ar- 
gued that W h  and Scott could not 
sue for intrusion based on the pho- 
tographing of them - whether surrep 
titious or not - in a public place, talk- 

matters. The disclosure of private 
facts claim failed, NBC said, knwe 
the fact of WilLins' and Scott's em- 
ployment was not private and, in any 
event, the broadcast was newsworthy. 

Los Angeles Superior Court 
Judge David Yaffe granted NBc's m ~ -  
tion and dismissed the case. Judge 
Yaffe stated that, when he watched the 
tape of the lunch meeting (which NBC 
had filed with its papers), he became 

110 reasonable expectation of privacy 
or confidentiality in their remurks. 

The court seemed to draw a 
distinction between the videotaping 
(implicitly holding that the pho- 
tographing of Witkins and Scott in 
public could not be actionable) and the 
audiotaping of their conversation. 

With respect to the audiotap 
ing. Judge Yaffe noted that WilLins 
and Scott never even asked who the 
two strangers accompanying the pro- 
ducers were or what they did, and that 
Willdns continued with his business 
pitch even when waiters were standing 
at the table, without stopping or low- 
ering his voice. 

The court's conclusion that 
Wilkins and Scott could not reason- 
ably have expected their conversation 
to be confidential, Judge Yaffe mid, 
was fatsl to all of their claims, includ- 
ing fraud. Johnson bas said that his 
clients will appeal. 

NBC was represented by 
Anne H. Egerton and Patricia Duncan 
of the NBC Law Department and 
Henry Shields, Jr., a partner with IreU 
& Manella. 

with respect to the plaintiffs' 

ing about busioess rather than personal 

con~inced that wiudns and Scott had 
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Whitewater Court Denies ABC's Motion to Quash Third Party Subpoena 

(Connnuulfrompgc 13) 
grand jury subpoena seeking the full 
transcript and videotape of the inter- 
view, including portions that were not 

the Independent Counsel with a tran- 
script of the broadcast interview as well 
asa copy of a daxunent containingaddi- 
ti04 excerpts from the interview, 
which ABC bad previously given to lh 
Washington Post. Slip op. at 6 n.3. 

ABC moved to qussh the sub- 
poena, arguing that the editorial matter 
was protected from disclosure by a jour- 
nalist's qualified privilege under the 
First Amendment. the A h u s a s  Consti- 
tution, and the shield laws of both 
Arkamas and New Yo*. ABC also ar- 
p e d  that the subpoenn should be 
quashed because the Jndependent Com- 

Justice guidelines regarding the issuance 
of subpoenas to the media. Slip op. at 
5. 

Cowi Holds First Ammdmmt 
Reportars' Priuilege Foredosed 
Under &amburg 

The court began by stating that 
ABC's assertion of a qualified reporter's 
privilege under the First Amendment 
was essentially foreclosed by the 
Supreme Court decision in Branrburg v. 
Hayes, 408 US. 665 (1972). Slip op. at 
6.  

Judge Wright rejected ABC's 
argument that Justice Powell's concur- 
ring opinion, which gave the fifth vote 
to the majority in B r d u r g .  could be 
read as rapking a 'case-by-" bal- 
ancing to ensure that First Amedment 
interests were not violated by the snb- 
poena Citing decisions in the Fourth, 
Sixth, and Ninth Circuits, Judge Wright 
concluded that Justice Powell's concur- 
rence was 'entidy consistent" with the 
majority's view that a subpoena issued 
to the medin, at least in the criminal 
grand jury context, is subject to a First 
Amendment challenge only in the most 
limited of circumstances: "'where a 
grand jury inquiry is not conducted in 
good faith, or where the inquiry does 

broadcast. slip op. at 4. ABC provided 

sel had failed to follow Department of 

not involve a legitimate need for law en- 
forcemeat, or has only a remote and ten- 
uous relationship to the subject of the in- 
vestiffation, then the balance of interests 
struck by the Branzburg majority may 
not be controlling.' In re Grand fury 
Proceedings, 5 F.M 397, 401 (9th C i .  
1993). mrr. denied, 510 U.S. 1041 
(1994)." Slip op. at 9. Judge Wright 
went on to note that Justice Powell had 
specifically rejected the three-part test 
proposed by three of the dissenters in 
Branzburg. Id. at 9-10, 

Judge Wright conceded that 
some circuits had read Justice Powell's 
concurrence as having created a qualified 
privilege to be dwrmined under a three- 
part test. Slip op. at 10-11. Because the 
majority of those cases were decided in 
the civil as opposed to criminal context, 
however, Judge Wright concluded that 
they "have no bearing on cases involving 
federal grand jury proceedings." Slip op. 
at 11. 

For the same reawn, the court 
held as distinguishable an Eighth Circuit 
decision that had granted the media de- 
fendants' motion for summary judgmeat 
while denying the plaintiffs motion to 
compel disclosure of the sources for the 
article in question. See Cemnres v. 
T m  Inc., 464 F.2d 986 (8th Cir. 1972), 
cen. denied, 409 U.S. 1125 (1973). 
Judge Wright noted that in applying a 
journalist's privilege in Cewantes, the 
Eighth Circuit had distinguished the civil 
context from the grand jury case at issue 
in Branrburg. 

Moreover, in a more recent de- 
cision, the Eighth Circuit had cited 
Branzburg for the proposition that 
'absent 'unusual circumstances.' the 
First Amendment rarely offers protec- 
tion froma duty to testify before a @ 
jury." Slip op. at 13 (quoting In re 
Grand Jury Subpoenas D u m  Tecum, 78 
F.3d 1307, 1313 11.13 (8th Cir. 1996), 
paition for c m .  filed, 65 U.S.L.W. 

B e c a w  ABC had not alleged 
that the subpoenawa~ issued in bad faith 
or in order to harass the press, that the 
information sought was only remotely 

3181 (Sep. 4 1996) (NO. 96-360). 

connected to the investigation, or that 
the Inaependent Counsel did not have a 
legitimate need for the informatim, 
Judge Wright held that the limited quali- 
fied privilege mder Branrburg WBS not 
applicable. 

Even Allowing B ouslitied Privilege 
under Branzburg, Court Would 
Deny Mogon to Quash 

Judge Wright went on to note 
that she would deny ABC's motion to 
quash even if she were to adopt the 
three-part test she bad held was rejected 
by the BrMLburg majority. She began 
by noting that the inquiry must take 
place in the context of grand jury p m  
ceedings, where there is a "lack of 
howledge as to just what mrds  exist 
and what they will reveal." Id. at 14-15 
(quoting Universal Manufdiuing Co. 
v. UniredStates, 508 F.2d 684,686 (8th 
Cir. 1975). 

In the context of the grand juy 
investigation, Judge Wright held that the 
material was both highly relevant and 
that MI. Starr had an overriding need for 
the information, observing that Ms. Mc- 
Dougald played an important role in tb 
Independent Counsel's investigation. 
Moreover, because Ms. McDougald had 
discussed matters under the Independent 
Counsel's jurisdiction in the aired pa- 
tion of the broadcast there w s  reason to 
believe that the outtakes would also con- 
tain statements on these matters. Slip 
op. at 15. 

Judge Wright also concluded 
that the i n f o d o n  was not d l y  
available from other sources, despite the 
fact that Ms. McDougald had given 
other media interviews. Those inter- 
views, concluded the court, shed no 
light on what Ms. McDougdd might 
have said on the outtakes of the Prim- 
lime Live intemiew. Id. 

State Law Privileges Unavailable. 
Holds Judge WIight 

Judge Wright then dismissed all 
state law privileges assetted by ABC, in- 

(Cantimed on p g e  16) 
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S d t z  is d i n g  to compel testimony 
from the journalists before a grand jury 
as well as outtakes, reporter's notes, and 
research papers extending ba~ l r  over four 
Y-. 

a s  has moved to quash the 
subpoena and JudgePenn, of the District 
Court of the District of Columbia, has 
granted a slay of the subpoena pending 
his decision, which is expected shortly. 

Whitewater Court Denies 
A X ' S  Motion to 

Quash Third Party Subpoena 

Fmhtedfimpnge IS) 
cluding a qualified journalist's privilege 
under the Arhasm State Constitution 
and stamtory privileges under both 
A r b  and New York law with the 
observation tbat state Iaw privileges do 
not apply to a federal grand jury sub- 
pwna. 

Independent cwnsal Not Required 
to F&w DOJ Guidelimes 

Finally, Judge Wright rejected 
ABC's argument that Mr. Starr had 
failed to follow the Deptment of Jus- 
tice Guidelines reganling the issuance of 
subpoenas to the media, which require 
that '[nlo subpoau may be issued to a 
member of the news media. . . without 
the express nuthorimtion of the Attor- 
ney General." 26 C.F.R. 5 50.1qe). 

Althongh Mr. Stan had not ob- 
tained such consat prior to issnance of 
the subpoena, Judge Wright pointed ta 
M exception under the Independed 

dent Cocmsel 'shall, acept to the &em 
that to do so would be imnsistenr with 
the p u p s c s  of this chapter, comply 
with the writtea or other established 
policies of the Department of Justice re- 
specting enforcement of the criminal 
laws." Slip op. at 17 (quoting 28 
U.S.C. 9 594@ (emphasis supplied by 
the court). The court found that requir- 
ing the Independeat Counsel to obtain 
the Attorney General's consmt for is- 
suance of a subpoeoa would be contrary 
to his authorization. Moreover she 
concluded that these r e ~ o i n s  do not 
confer an atforceable right on the sub- 
poenaedperson. 

CBS Journalists Subpoenaed in 
Espy Inwestigation 

counsel charter. That is, the Indepen- 

In a related case, in connection 
with an investigation into alleged mis- 
conduct by former Agriculture Secretary 
Mike Espy, IndepenaeOt Counsel Don- 
ald C. Smaltz hss subpcaraed journal- 
ists from CBS wnceming a "60 Min- 
utes' broadcast on Tyson Foods. Mr. 

evidence" to support it, and that all ev- 
idence should be evaluated in the light 
most favorable to the p a y  @nst 
whom judgment as a matter of law has 
heen entered. Id. at %-"I. By wn- 
t w ,  ABC maintained that appellate 
courts Were to "'make an in- 
dependent examination of the whole 
record' in order to ensure that no 
'forbidden intrusion on the fieId of free 
expression' has occurred." Id. at 97 

Connnued on p x e  I 3  

LDRC LibelLetter 

Eighth Circuit Rewerses District COMPP 
and Enters $ 9  Million Jury Verdict ffor Plaintiff 

. .  
I 
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Eighth Circuit Reverses District Court and Enters $1 Million Jury Verdict for Plaintiff 

(Connmrdfmmp8e lq 
(citing New York limes v. Sullivan, 
376 U.S. 254, 285 (1964)). 

Tbe Eighth C i t  conceded 
that appellate review of the issue of 
actual malice is not limited by the 
clearly erroneous standard and that, 
under Bare COT. v. Conrumers Union 
of united stater, Inc., 466 us. 485, 
511 (1984). appellate courts have a 
constitutionnl duty 'to independently 
defide whether the evidence in the 
rewrd is sufficient to CIUW the consti- 
tutional threshold that bars the entry of 
any judgment tbat is wt supposed by 
clear and Convincing proof of actual 
malice." However. it rejected ABC's 
argument that the issue of falsity was 
also subject to iudepdent appellate 
review, a p i n g  with Luudell that the 
heighhed level of appellate scrutiny 
is limited solely to the issue of actual 
malice. Id at *8-*18. 

ABC argued that independent 
appellate review was r e q u i d  because 
the issue of falsity had been constitu- 
tionalized by the holding in Philodel- 
phin Newspqpers, Inc. v. Hepps, 475 
U.S. 767 (1986). that the plaintiff 
bears the burden of proof in defama- 
tion actions against the media. The 
Eighth Circuit rejected this reading of 
Hepps, contending that '[tlhe Cowt 
identified the burden of proof, not the 
element of falsity, as the consritutional 
requirement." Id at *14. 

Reviewing the Evidenm 
ABC argued that the phrase 

'does not wok" was substantially true 
because 'the machine failed to func- 
tion on a financially selfaufficient ba- 
sis, failed to solve the county's waste 
disposalcrisis,andhadnotoperated 

Id  at +w. Because it was subject to 
reasonable dispute 'w& the state- 
ment goes to the operability of the ma- 
chine, or its economic shortcoming," 
the Eighth Circuit held that it was a 
matter for the jury to determine which 
meaning was conveyed. Id at '23. 

The court went on to observe 

since its permit had bee0 suspended." 

that there was 'substanlial evidence 
from which a reasonable jury could 
conclude that the statement was false, 
and from which a reasonable jury 
could conclude that the sting of the 
story was that the Lundell machine 
was mechanically inoperable." Id. at 
*24. 'Even accoTding ABC the inde- 
pendent review it requests," the court 
concluded, "we are confident that 
there bas been no forbidda inhusion 

"[In Hepps, the] Court 
identified the burden of 
proof, not the element of 
falsity, as the Constitu- 
tional requirement." 

on First Amendment principles." Id. 
at r15. 

First, the court pointed to ev- 
idence in the m r d  that the story had 
been motivated by a mistaken belief 
that the machine was broken. FM ex- 
ample, the initial proposal for the 
story had included a statement that the 
plaintiffs machine 'has never 
worked." Id. The reporter, Rebecca 
Chase, had also admitted 'that at the 
time of the broadcast she believed that 
the macbine had a broken main shred- 
der, and this was one reason why she 
reported that the machine did not 
work." Id. at "26. 

Moreover, when the camera 
crew came to film the machine, one of 
the crew members stated to the former 
plant manager that he understood that 
the plant was broken down. Finally, in 
response to Lundell's post-broadcast 
request for a retraction, ABC re- 
sponded with the following statement: 

contrary to your letter, the le- 

port does not state that the 
'system" does not work. What 
the report does say is that the 
garbage recycling machine pur- 
chased by Bemen County does 
not work. This is in fact com- 
pletely true. At the time of our 
broadcast the Bemen County 

machine was not functioning. 
AsIamsureyouareaware, the 
main ShreddeT broke down and 
has not been repaired. 
Id. at -7. 

The court then considered 
ABC's contention that any false im- 
pression generated by the statement 
that the machine was mechanically in- 
operable was negated by other partr of 
the story. For example, argued ABC, 
(1) there was footage showing the ma- 
chine to be operating, (2) the report 
noted that the machine turned garbage 
into fuel pellets and showed the fuel 
pellets made by the machine, (3) the 
report had included the statement 
'there's nothing physically wong 
with the machine," and (4) the report 
showed footage of another of plain- 
tiffs machines that was operated by 
Tennessee officials. Id. at 2 8 .  

The Eighth Circuit observed, 
however, that the report had not in- 
cluded footage showing the machine to 
be operating, but only footage show- 
ing a worker sorting garbage and fuel 
pellets made by the machine. More 
over, the footage showing the Ten- 
nessee machine made it appear that 
"the Tenoessee machine worked, and 
the Bemen County machine did not." 
Finally, the report had painted the 
commissioner who had stated "there's 
nothing physically ~ m t i g  with the ma- 
chine" as someone who had misrepre- 
sented the machine to the county tax- 
payers, thus incteasing the likelihood 
that a reasomable juror would discredit 
his shkment. Id. at -8-129. 

Lundell Held to Be 8 private 
Figure 

ABC then argued that the dis- 
trict cow d i n g  should be upheld on 
the alternative ground that Lundell 
was a public figure and had been up 
able to demonstrate actual malice. 

The Eighth Circuit began its 
public figure analysis by observing 
that the particular controversy giving 

Connmodonpoggr 18) 
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Eighth Circuit Reverses District Court and Enters $U Million Juqf Verdict for Plaintiff 

@ ~ ~ ~ P O g r W  
rise to the ABC broadcest - the 
garbage disposal problem in Berrien 
County - was "clearly a public con- 
troversy involving questions of 
'PUblic COUIXXU.'* Id at '32. HOW- 
ever, thecourtlle4dthMtherewasno 
evideace that Luodell had voluntarily 
injected itself into the controversy in 
an attempt to influence its resolutim. 
Id. at 95-36 ("Indeed, [ABC re- 
porter] Chase admitted that she 'did 
not uncover any evidence from any 

inject [itselfl into [the] political debate 
of Bemen County."); id at 9 6  
('ABC doea not direct us to my evi- 
dence that Lmdell placed itself into 
the controversy to influence the issues 
involved.") 

'Ihroughout this portion of 
the deciiion, the CMVt made clear that 
it believed Lundell had been unwill- 
ingly dragged into a public contro- 

dant, analogking h d e l l  to the plain- 
tiffs in Hurahinron v. Prawnire, 443 
U.S. 111 (1979). and Wokfon v. 
Re~der's Digat Associaion, 443 U.S. 
157 (1979). Quoting Hurdtinron, the 

defamation cannot, by their own con- 

ing the claimant a public figure." 1996 
U.S. App. LEXIS 26790 at '33 
(quoting Htadzinson, 443 US. at 
135). 

Again invoking Hutchinron 
and Wokron, the Eighth Circuit held 
that it was irrelevant to the determins- 
tion of Lundell's status tbat the w m  
pany had contracted with the county 
for the sale of its machine. Id at 9 6  
("the Supreme Court malm clear in 
Hurdrinron and W o b o n  tbat it is the 
plaintiffs role in the controversy, not 
the conhuversy itself, that is determi- 
native of public figure status"). 

AI1 Damages Upheld 

source that &luKWl] had attempted to 

versy that created by the &fen- 

court noted that "those charged with 

duct, create their OW defense by mak- 

lo upholding the damages 
awarded by the jury, the Eighth Cir- 

cuit rejected ABC's argument that a 

mitted to recover damages for loss of 
reputation as well as lost profits, ob- 

allow business entities to recover dam- 
ages for injury to theii reputation ns 
well as lost profits." Id at *38. 

The court also rejected 
ABC's contention that therewas insuf- 
ficient evidence of actual damages. 

been an industry leader before the 

chines after the broadcast. The court 
observed that the size of the award 
was suppoaedby testimony regarding 
historical sales dDta as well as devel- 
opment costs. Id. at 5 8 - 9 9 .  

The Eighth Circuit also re- 
versed the district court's alternative 
ruling that the lost profits award 
should be set aside because there had 
been 'tremendous problems" with the 
machines and inconsistent testimony 
as to lost sales. With respeft to the 
conflicting evidence regarding the 
came for the complete absence of sales 
following the brcadcast, with Lundell 
presenting evidence that the repoa had 
killed interest in the machine and ABC 
presenting evidence that the loss of 
sales resulted from problems with the 
machines, the Eighth Circuit con- 
cluded that the issue was one for the 
jury to resolve. Id. at *42-*43. 

Similarly, the court held that 
it was for the jury to resolve any COD- 

flict between the testimony of M e l l  
and the vice presideut of his company 
regarding estimated sales for the two 
years following the broadcast. More- 
over, there was testimony that there 
was 'substantial interest" in the ma- 
chine. prior to the broadcast, and his- 
torical sales figures provided a reason- 
able basis for estimating the amount of 
lost profits. Id at 941. 

Standard of Review in Other 
Jurisdictions 

corpornte plaintiff &Odd not bf per- 

serving that Iowa C W N  'uniformly 

pointing to testimony that Lundell had 

ABC broadcast but had sold uo ma- 

According to LDRC's most 

recent study of illdqerldmt appellate 
review, in 18 of the 27 appeals in 
which falsity was at issue, appellate 
courts reviewed the evidence on a 
"clearly erroneous" standard. See 
LDRC Buu~rm 1996(3), Table 17, 
at A14. Only in two of these 27 deci- 
sions did the court explicitly address 
the issue of the appropriate standard 
of review, however. Compare Levine 
v. CMP, 738 F.2d 660 (5th Cir. 
1984) (independent appellate review 
required only for actual malice) wifb 
Lom'cchio v. Evening News Asocia- 
rion, 438 Mich. 84, 113, 476 
N.W.2d 112 (Mich. 1991) 
(indepeadmt appellate review of fal- 
sity required). 

In Loine, the Fifth C i t  
held it uunecesary to apply the more 
rigorous standard of review mandated 
by h s e  to the issues of falsity and 
negligence, reasoning that Gmz had 
given greater latitude to the states in 
cases involving private figures. 738 
F.2d at 673 11.19 ('this court must 
abide by Gem by applying principles 
of state, wt f&d law, to defama-' 
tion suits brought by private per- 
sons*). 

Obviously, this rationale 
does not survive Hepps. Moreover. 
an inescapable corollary to the re- 
quirement tbar the plaintiff prove fal- 
sity would seem to be that appellate 
courts must independently review the 
evidence of falsity in order to ensure 
that no 'forbiddm intrusion m the 
field of free expression" has oc- 
curred." New York Tunu v. Sulkvan, 
376 US. 254.285 (1964). Indeed, as 
the Michigan Supreme court recog- 
nized in the only other post%ieppc de- 
cision to explicitly address the issue, 
the protection afforded by shifting the 
burden of proof 'would indeed ring 
hollow i f .  . . no effstive review ex- 
isted to e m u e  compliance with the 
burden of proof." See Lomkhio v. 
Evening News Association, 438 Mich. 
84, 113, 476 N.W.2d 112, 124 
(Mich. 1991). 
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Texas Court Declares Criminal Stalking Law Unconstitutional 
Striking down Texas's anti- 

stalking law as uaconstitutione.lly 
vague, the state's Court of CrimiDal A p  
peals pointed to the 'real likelihood that 
the statute could chill the exercise of 
protected First Amendment expres- 
sion." Long v. Tanr, 1996 WL 5123% 
at *8 Vex. Cr. App. Sept. 11, 1996). 

The decision marks the second 
instance that a Texas criminal statute di- 
rected atbarassment hss Lxen held to be 
void for vagueness. In 1983, the Fifth 
Circuit Court of Appeals struck down 

Texas P e d  codc 5 42.07 (a)(l) @re- 
1983 version), (hen the state's harass- 
ment starute, as facially uncomtitutional 
due to the vagueness of the terms 
*annoy- and 'alarra" Kramer v. Price, 
712 F.2d 174 (5th Cir. 1983). rehear- 
ing en bancgranted, 716 F.2d 284 (5th 
Cir. 1983), grom of reli#a@rmed, 723 
F.2d 1164 (5th Cir. 1984). 

The current statute, while CUT- 
ing certain defects in the old statute, 
continued not only the use of the terms 
"annoy" and 'alarm," but created other 

phrases and provisions that were found 
uncmstitutionally vague. 

Media do not thiak of them- 
selves as 'stalkers." But a number of 
media counsel have indicated that they 
pay attention to the criminal and civil 
StalLing statutes when advising crews 
that plan to follow or stake out individ- 
uals. In this era of new claims against 
the media, primarily b a d  io newsgath- 
ering activities, that may be a worth- 
while practice in a number of jurisdic- 
tions. 

. -  
akvities " which would seemingly include newsgathering. 

Ala. Code 95 13A- 6 -  543 to - 94 (1994) 

Ariz. RN. Stat. Ann. 3 I 3  -2921 (Supp. 1994) 
A h k a  Stat. $9 11.41.260 to .270 (Supp. 1994) 

Ark Code Ann. 9 5 -71-229 (Mi&e 1994) 
CaL Penol Code 9 6469 (West Supp. 1995) 

Conn. Gen Stat. Ann. $5 53a-18lcto -18Id (West Supp. 1994) 
Del. CodeAnn. tit. 11. 9 13IZA (Supp. 1994) 
Fla. Stat. Ann. 9 784.048 (West Supp. 1995) 

Cob. Rev. Stat. 5 18 - 9 -111 (SUPP. 1994) 

GU Code AM. $9 16 -5 - 90 to - 93   SUP^. 1994) 
Haw. Rev, Stat. 9 711-11065 (Sipp. 1992) 
Idnho Code 9 18 -m5 (Supp. 1994) 

I d .  Code Ann. 95 35 - 45 -10 -I to -5 (West Supp. 1994) 
Ill. Ann. stm. efr. 720,para 502-7.3 to .4 (Smith- Hwd 1995) 

Iowo Code Ann. 9 m8.11 (West Supp. 1994) 

Ky. Rev. Stat. Ann. 55 508.130 to .I50 (Michie/Bobbs-MeniU 
W P .  1994) 
La Rev. Stat. AN 5 I4:N.Z (West Supp. 1994) 
M e  Rev. Stat. Ann. rir. 19. 9 762 (West Supp. 1994) (incho?ng 
stalking aspart of abzue) 
M d  Ann Code an. 27, 9 121B (Supp. 1994) 
Mass. Gen. Lows Ann. C?L 265,s 43 (West Supp, 1994) 
Mi& Comp. Lows 95 7%.411h to .41Ii (Supp. 1994) 
Minn. Stat. 5 609.749 (Supp. 1995) 

Mo. Ann. Stat. 5 565.225 (Vernon Supp. 1994) 

Neb. Rev. Stat. 5s 28 -311.02 to .05 (Supp. 1994) 
No. Rev. Stat. 5 2W.575 (Supp. 1993) 

Kiur Stat. Ann. 9 21-3438 (Sw. 1993) 

Miss. Code Ann. 9 97-3 -107 (1994) 

MOM. Code Ann. 5 45 -5 -220 (1993) 

Anti-Stalking Statutes 
Following the 1989 mwder of televirion actress Rebecco Scha@ff by an obsessive fan. the anti-stalking statue 

movement began. California enacted the first onti-stalking Imv in 1990. with the remaining 49 states. the Distria of 
Columbia, and the virgin Islands follow'ng suit (see below for a lirr of the statutes). Realizing the potential for challenge on 
the grow& of vaguenew. ar in the Long m e ,  the legislators have open aftmpted to narrow the smpe of the anti-stalking 
statues by either heightening the %azue" requirements or the "efea' requiranents. or both. In other words. some of the 
statutes require M intent to horm on the pan of the alleged stalker, while other statues require that aaual  ham^ be visited 
upon the victim, M m  of the statu=. like the one involved in Long, providp an aception for "mmtitutionaUy protected 

N.H. Rev. Stat. Ann. 5 633:3 -a (Supp, 1994) 

N.M. Stat. Ann. 5 30 -3A-1 to - 4 (Miefrie Supp. 1993) 
N.Y. Penal Lmv 59  IW.13 -.14, 240.25 -.26 (McKinney 
Supp. 1995) (calling ah? menacing or harassment rather 
than stalking) 

N.D. Cent. Code 9 12.1-17- 07.1 (Supp. 1993) 
Ohio Rev. Code Ann. 99 2903.211 to 215 (Andenon Supp. 

Oklo. Stat. Ann. tit. 21, 9 1173 (West Supp. 1995) 

I8 P a  Cons. Stat. AM. 3 2709@) (Supp. 1994) 
RI. Gen. Lows 59 11-59 -I to -3 (1994) 
S.C. CodeAnn. 9 16 -3 -1070 (Jiaw. Gq. Supp. 1993) 
S.D. CodifiedLOw~ Ann 99 22-19A-1 to - 7 (S~pp. 1994) 
Tern Code Ann. 9 39 -I 7-315 (Supp. 1994) 
T a  Penal Code Ann 9 42.07(0)(7) (West 1994) (desm'bing 
stalking in section entitled harassment) 
Ut& Code Ann. 5 76 -5 -106.5 (SUPP. 1994) 
Vt. Stat. Ann. tit. 13. 59 1061- 63 (Svp. 1994) 
V a  Code Ann. 5 18.2- 60.3 (Mid&? Supp. 1994) 
Warh. Rev. code Ann. 9 9A.46.110 (West Supp. 1995) 
W. V a  code 9 61-2- 9a (Supp. 1994) 
Wn. Stat. Ann. 9 947.013 (West Supp. 1994) (oddressing 
stalking un&r seaion entitled harassment) 
Wp. Stat. 9 6 -2-506 (SU~P. 1994) 
D. C. code Ann. s 22-504 (1993) 
V.ls. 14 V.I.C. 9 W72 (1995) 

N.J. Rev. Stat. 5 2C:l2-10 (Supp. 1994) 

N.C. e n .  stat. 9 14 -277.3 (supp. 1993) 

1994) 

Or. Rev. Stat. 9 163.730 -32 (SUPP. 1994) 
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THE MEUUWh REPORTAGE 
DOCTRIidE ON OHIO 

(Conamrdfmmpoga 1) 
attorney facing the charges was James C. 
Young of Cleveland end not James H. 
Young of Amherst. Two days after the 
report, the J o m l  published a corn-  
tion that the attorney WBS from Cleve- 
land, not Amherst. James H. Young, 
however, had offices in both Cleveland 
and Amherst. 

The trial court granted sum- 
mary judgment for the newbpapr based 
on the statutory privilege for fair and 
impartial reports of judicial records. 
Ohio Rev. Code Ann. 5 2317.05 pro- 
vides: 

The publication of a fair and im- 
partial report of t h e m  of any 
indictment, the issuing of any 
warmnt, the arrest of any persw 
aflsedof  crime, or the filins of 
any affidavit, pleading, or other 
dawnent in any rrimioal or civil 
cause in any court of c o m t  
jurisdiction, or of a fair and im- 
partial report of the contents 
thereof, is privileged, unless it is 
proved that the same was pub- 
lished maliciously, or that defen- 
dant has refused or neglected to 
publish in the same manner in 
which the publication complained 
of appeared, a reasonable written 
explanation or contradiction 
thereof by the plaintiff. . . 

The court of appeals reversed 
the judgment, holding that the report 
was not a 'snbstantially BCCUTB~~' report 
of the official record Young v. i7w 
Morning Jownd, 1995 Ohio App. 

sal was based on the &,tutory privilege 
and on a discussion of the "neutral re- 
portage" doctrine, racognized by many 

expansion of the privileges in R.C. 
2317.04 andR.C. 2317.05.' Zd. at "8-9. 

decision based on the statutory privi- 
lege, but in addressing the "neutral re- 
portage" argument simply stated: "Ihis 

L E X I S  1815 (May 3,1995). The ~ V H -  

Ohio flppellate CMlrtS as 'essentiauy an 

The Ohio supreme court affirmed this 

~ ~~ 

court has never recognized the 'neutral from an often cited Ohio case for apply- 
reportage' &trine and we decline to do ing the doctrine, April v. Refictor- 

Her&, Inc., 546 PJ.E.2d 466 (Ohio Ct. 
App. 1986), include. (1) aa allegedly 
defamatory - 'on was made by are- 

hawe tfm "neubalrepottag@" sponsible, p m k t  orgenktion or in- 
doctrim In Ohio? dividual; (2) the acmsation concerned a 

T6e futureof a doctrine that has matter a public interest; and (3) a media 
been recognized and relied upon by many defendant accurately and disinterestedly 
courts in this state now is uncertain. The republished the defamatory ~ccusation, 
fact that the Supreme Court did not dis- WarSon, at "I. The Ohio Supreme Court, 
cuss the doctrine or review the many de- however, did not find it necessBIy to ad- 
cisions which reagnized it before sum- dress this recent defision in Young. 
marily refusing to adopt it is of signifi- This decision has left a question 
cance when evaluating its future. This in the minds of many dealing with Ohio 
important First Amendment protection, Courts in this area. Did the Ohio 
which bas beeD i n s m t d  in promt- Supreme court's failure to "formally 

lic i n f o r m e d  of newsworthy events, can- 76 Ohio St. 3d 627, 631, extinguish the 

popular, nm-eco&zd privilege. meed, the common law doctrine within the dis- 
Ohio appellate courts routinely have 18~- cretion of lower courts to eithex adopt or 
ognizea tbe 'neutral reportage" &trine. reject, as it has existed to this point? The 

This fact was noted by Justice lack of discussion by the majority pro- 
Douglas in a strong dissent to the Young vides no guidance to discover what the 
opinion in which he chastised the court court meant by stating that the court 
for faiiing to f o d y  adopt the 'neutral 'declines' to adopt the doctrine "at this 
reportage' doctrine. As Douglas aptly time. " As Douglas stated in his dissent: 
s t a e  

It is time that Ohio be included 
The treatment of this issue (or among those enlightened jurisdic- 
lack thereof) by the majority tions which have adopted the dcc- 
leaves one with the impression trine of neutral reportage. This 
that this doctrine is simply a court could . . . take this next log- 
common-law aberration worthy of i d  step in support and protection 
little attention. However, what of the right of a free. press to 
the majority dces not reveal is that gather and report the news. I ~k 

the neutral reportage privilege has gret that the majority has missed 
been widely racognized by numer- the golden opportunity to do 60. 
ous courts in this state and other 
jurisidiction. 

SO this b. " 76 Ohio St. 3d 627,629. 

Whw@ does this d ~ 3 h  

ing the right of r e p o m  to keep the p u b  adopt and apply" the privilege, Young, 

not be glazed over by the Court as 811 un- neutral reportage doctrine or d y  keep 

Id. at 632. 

So do we. Though, let us be certain that 
our next 'golden opportunity' to seek 

Only a few months before the clarification and the court's formal rrcog- 
Young decision. an Ohio nppdhte court nition of the "neutral reportage' doctrine 
joined the raolcs of many others when it will not be missed. 
upheld a grant of summary judgment 
based on the 'neutral reportage" dm- Richard M. Goehler and Jili P. Meyer 
trine. Scc Wouon v. h&, 1996 Ohio are wirh rhe firm Frost & Jambs in 
App. L.EXIS 2414 (Gallin county June 7, Cincinnnri, OH. 
1996). In that decision, the appellate 
court noted that 'several Ohio appellate 
courts have recognized the privilege' 
since 1980 and discussed in detail the ele- 
ments required in Ohio for the doctrine to 
apply. Id. at %, Those elements, taken 

Id. at 631. 
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Judge Cote Enjoins City from Airing Fox News and Blooi 

In an everedating battle over the lawsuit before Judge Cote, Lies at the 
cable access between Rupert Murdoch's core of the controversy, is a M-hour 
News corporation and the newly-merged news service owned by News Corpora- 
Time Warner and Tumer Broadcasting tion, of which Rupert Murdoch is the 
Systems, Inc., Time Warner scored a vic- CEO. Intervenordefendant Bloomberg 
tory, effectively keeping Murdoch's Fox L.P. ('Bloomberg' ), produces a n u m k  
News out of New York's cable stations, of news services including a 24-hour a- 
both PEG and wmmercial. ble news service. 

In zime w- Cable of New Below is a brief summary of the 
York, et. d. v. City of New York and factual background. It is not complete. 
Intenenor-Defendant Bloomberg. L. P., Judge Cote's recitation of the factual ma- 
96 Civ. 7736, (S.D.N.Y. 11/6/96), terial, the legislative history of the Cable 
Judge Denise Cote prelimindy enjoined Act and the historic use of PEG stations 
New York City from placing Murdoch's runs over ninety pages. 
Fox News and Bloomberg, another news 
provider, on CroswaLb, one of the five Time Warner's Decision Not to 
PEG (public, educational and govern- carry Fox News 
ment)-designated b e l s  operated by the The dispute over access to New 
City on Time Warner's system. York City cable systems began when, 

Presented with Conflicting evi- following protracted FTC proceedings, 
dence regarding the City's motives, Judge Time Warner, Inc. (the parent wmpany 
Cote found as a fact that of the plaintiffs) snd Tumer Broadcasting 

Systems, Inc. 81111ounc8d the completion 
'Time Warner has estab- of their merger, scheduled for October 
lish ed... that the City abused its 10, 19%. Io order to obtain FTC ap 
power...and has acted both to w- proval, Time Warner was required to 
erce Time W w  and to retaliate sign a consent decree in which it agreed 
against it for its decion not to en- that the cable systems operated by the 
ter into a contract with Fox merged wrnpanywouldcarrya24-hour 
News ...' news service un&Ziared with either of 

the principals. 
On the basis of &is factual con- Prior to the merger, Time 

City had Violated two different Provisions peting news providers: Fox News and 
of the Cable Act, as well as its franchis- MSNBC, a joint v m m  behueen Mi- 
ing agre-=ts with Time Warner and crosoft and NBC, each of which bad an- 
Time Warnen's First Amendmat rights nounced plans to launch a 24-how news 
and, hnding both irreparable harm a d  programming service. (Defendant- 
l i e l i d  of succe58 on the rnerih intervenor Bloomberg had also ap- 
granted the preliminary injunction. proached Time Wamer, but, for a variety 

of reasons, had never been a serious can- 

The players in the dispute over Ultimately, Time Warner se- 
access to New Yo& City's fable systems lected MSNBC. According to Time 
rue. the &fendant. New York City, and Warner, its choice was Eased on NBC's 
plaintiff T i m  Warner Cable of New proven track record in delivering news 
York City ('Time Warner-), a division of and the fact that MSNBC was the succes- 
Time Warner Entertainment Company sor service to America's Talking, a pro- 
L.P., and other Time Wamer-affiliated gram service with m audience of 20 mil- 
cable operators who, pursuaat to h c h i s -  lion subscribers that was already being 
ing agreements with New York City, pro- carried on Time Wamer's New York 
vide cable service throughout the five bor- City system. 
oughs of New York City. In addition to obtaining FTC ap- 

Fox News, though not a party to proval, under the terms of Time Warner's 

ClUsion, she then weat on to hold that the held discussions with two corn- 

Background didate.) 

nberg on a PEG Channel 
two franchise agreements with New York 
City. any "change of control" within 
Time Warner was subject to approval by 
New York City's Department of Informa- 
tion Teclmology and Telecommunication 
(.DoIm-). Accordingly, well before 
the date set for the merger-and prior to 
Time Warner's formal rejection of Fox 
News-Time Wamer began its communi- 
cations with DollT, taking the position 

Turner, the transaction involved no 
change in control and, therefore, re- 
quired no approval by the City. 

While not agreeing with Time 
Warner's position regarding 'change of 
control', DollT's Assistant Commis- 
sioner informed Time Warner that, based 
upon the agency's review rhus far, 'it 
may be possible for DollT to recommend 
approval of the merger.. . . " In August, 
1996, the agency prepared a draft memo- 
randum to the City's Franchise and Con- 
cession Review Conunittee ('FCRC") re- 
questing approval of the merger along 
with a request for public hearings and a 
proposed resolution approving the 
merger. 

No discussions were held about 
the eonfenf of Time Warner's channels, 
nor, the Court found, did the City voice 
any objection to the merger until Time 
Warner rejected the bid of Fox News end 
instead selected MSNEC as the unaffili- 
ated %hour news provider to fulfill 
Time Wamer's obligation under the FTC 
wnsent decree. 

The City's Reaction 
Just three days after the Time 

Warner's September 17th announcement 
tbat it had selected MSNBC, the Mayor 

vestigate the matter and referring to the 
situation as 'very serious. * Rupert Mw- 
doch, Time Warner alleged, is a supporler 
of the Mayor and, BS the Court found, bas 
massive holdings which include Ihc New 
York Post, WNYW Channel 5 ,  and Fox 
Broadcast Network. Also in evidence, 
however, was the fact that the City had 
been engaged in longstanding negotia- 
tions with Fox, including tax and other 

Fonnmed o n p g e  22) 

that befause Time Warner was acquiring 

inteNened, &g his subordinates to in- 
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Judge Cote Enjoins City from Airing Fox News and Bloomberg on a PEG Channel 
( c o n n d f i m p o g c  21) 
concessions, to maintain its operations in 
New York. 

On October 1,1996, ameeting of 
principals and lawyers of Time Warner 
and Fox as well ns various New Yo& City 
officials, was held at the office of Fran 
Reiter, Deputy b4ayor for E.wnomic De- 
velopment and P k g .  The purpose of 
the meeting was to convey the City's re- 
puest that Time Warner agree lo carry Fox 
News on Time Warner's commercial chan- 
nels, an issue the City wanted resolved be- 
fore it approved the merger. At this meet- 
ing, Deputy Mayor Reiter reminded Time 
Warner, that the franchise was up for re- 
newal in 1998 and that "Time Warner 
would not want the Fox News Channel is- 
sue to cloud the renewal decision.' 

Time Warner raised legal objec- 
tions to the City's involvement with the 
content of commercial cable program- 

ited capafity on its commercial channels. 
Addressing the capacity problem, the City 
proposed to allow Time Warner to move 
certain educational senrices, such as the 
Discovery and History Channels, onto the 
Crosswautr cbannel, but conditioning its 
offer on Time Warner's agreement to 
place Fox on a Time Warner commercial 
channel. 

Time Warner rejected this pro- 
posal, arguing that lack of capacity was 
not the only RBSO~ for its rejedion of Fox 
News. Time Warner noted that it was im- 
propex imder the First Amendment for the 
City to attempt to dictate programming 
choices to a media entity end that the 
City's proposed use of a PEG channel was 
improper under the cable Act. 

Fox News on its crosswnlkr channel, and 
during the next week pressured Time 
Warner to waive its objection to tbis plan. 
The City argued that there was pRcedent 
for carrying program with commercials 
on PEG b e l s .  In past iastanceS, Time 
Warner had granted a waiver permitting 

transmitted on PEG channels, most no- 
tably in the case of certain foreign lan- 
guage Programs. 

On October 9, the City submitted 

ming, as well as practical issues about lim- 

The city then proposed to place 

certain p r o g r a m s  with commercials to be 

a written request that Time Warner wu- a governmental authority, the City had a 
sent to the City placing Fox News, dong right to use PEG stations for what it 
with Bloomberg's news services, on its deemed to be in the public interest. Fac- 
Crosw& channel. The City also ad- tually, it disputed Time Warner's con- 
vised Time Warner that, absent consent, tention that the Mayor's stions were po- 
it would rn the programs without wm- litically motivated. According to volumi- 
mercials on its Crosswalks channel. nous affidavits by City officials, the 

On October 10, Time Warner City's motive in both encouraging Time 
rejected this proposal, and pointed out Warner to carry Fox and ultimately to it- 
that the removal of commercials would self carry Fox on CrarswpUcr was part of 
not sufficiently change the nature of the long-standing negotiations between Fox 
programming to make it suitable for car- and the City to create new jobs in New 
riage on a PEG channel. That evening, at York City and to promote. other legitimate 
1048 PM, and without further notice to interests, including diversity of program- 
Time Warner, the City began transmitting ming and competition among cable pro- 
Bloomberg's 24-hour news program over grammers. 
CrmswaUcr and BMounced its intention to Among the affidavits submitted 
transmit Fox News the next evening. by the City was that of Fran Reiter, 

Deputy Mayor for Economic Develop- 
Time Warner Fies Suit Against the ment and Planning. In her affidavit, Ms. 
aw &iter contends that "medin and enter- 

tainment jobs represent 811 important and 

market; and that the Giuliani Administra- 

On October loth, just one day 

Time Warner brought suit in the United 
prior to the proposed airing of Fox News, growing =tor in New York City's job 

States District Court for the Southern Dis- tion had, on P=viow occasions, 
trict of New York to preliminarily enjoin 'personally intervened in efforts to keep 
the City frorn using B l o o h r g  end FOX media jobs in New York City." (Affidavit 
on its PEG channel, alleging violation of of Fran Rei-, paragraph 4.) T h e 
the cable Act, violation of Time City's relationship with Fox News, the 
Warner's F i  Amendment rights, viola- DepW Mayor averred, was part 
tion of Time Warner's francbiskg sgree- of a long standing series of negotiations 
mts with the City, dong with a variety between the City and the New York City- 
of state and city violations. on october based News America Publishing Inc, the 
11, 1996, after a hearing, Judge Cote para t  of Fox News, which would have 
granted a temporary restraining order, resulted in the retention and creation of 
and a h-g on the preliminaty injuc- thousands of jobs in New York and 
tjon took place from October 28 to yielded ~ ~ o n s  of dol~ars Worth of tax 
ber 30, 1996. revenues to the City. 

In response, among other things, 
The Factual Allegations Time Warner pointed out that there were 

Although numerous facts and numerous other New York City-hased 
motives were in controversy at the hear- p r ~ g r a m m e r ~ f i c h T - W ~ ~ - ~ -  
ing, simply put, Time warner deged that 
befause of Rupert Murdoch's political O n c e  before had P d  T- 
connections with the Mayor, the City to carr~ other New Yd-based ser- 
was engaged in coercive tactics designed vice- Time Warner also poind out that 
to f- T- warner to carry F~~ N~ Fox itself claimed its launch of a news 
on its commercial stations and, further, service was One Of the most successful in 
that the city+s &tics, including its cable history, with 17 million viewers and 

channel, were improper under the Cable New city- 
Act as well as a violation of Time 
Warner's First Amendment rights. 

The City, in tum, argued that as 

to and that the City 

intation to  any FOX News on a PEG that there was 110 k a t  to j o b  in 

(Conrimred onpage 23) 
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Judge Cote Enjoins City 
(ConIimedfimpge 22) 
Judge Cote: NYC Coercing Time 
Warner 

During the three-day hearing on 
the preliminary injunction, the Court 
found as a fact that after Time Warner ac- 

tion, New York City attempted to 
.u-erce' Time Warner to reverse its deci- 
sion and select Murdocb's Fox News Ac- 
cording to the Court, 

cepted MSNBC BS its 24-ho~r news Sta- 

'the City acted to punish Time 
Warner for exercising its editorial 
discretion to refuse Fox News. 
This punishment included placing 
BIT ploomterg] and Preparing to 
p h  Fox News on Crosswalkr, 
and linking Time Warner's deci- 
sion...to Time Warner's franchisf!. 
renewal in 1998." 

Having found as a factual matter 
that "Time Warner bas established...that 
the City abused its power...and has acted 

ate against it for its decision not to enter a 
contract with Fox News.. . ", Judge Cote 
went on to determtne . thatTimeWarner 
had satisfied the rigorous standards for the 
granting of a preliminmy injunction: i.e. 
(1) that it would be 'irreparably harmed' 
were the injunction not granted; and (2) 
there was a likelihood of s u m  on the 
merits. 

Acentralissueinthecasewas 
the pmprieiy of issuing a preliminmy in- 
junction against the piring of Fox News 
and Bloomberg on Omw&. Both the 
City and Bloomberg argued that the 
City's decision to air Fox News and 
Bloomberg on a PEG station did not am- 
ally impan Time Warner because Time 
Warner remained free to make its own edi- 
torial decisions 00 its commercial cban- 
neb. Issuance of a preliminary injunc- 
tion, defendants contended, was therefore 
unW8ITanted. 

Acknowledging that '[tlhis ar- 
gument raises the closest issue in the 
case," Judge Cote disagreed, holding that 
the City bad violated Time Warner's First 
Amendment rights by improperly interfer- 
ing with its ability to determine the edito- 

both to coer~e Time W-and to retali- 

Page 23 

from Airing Fox News and Bloomberg on a PEG Channel 
rial mix of programming b e d  on its actual language of section 531- 'public, 
cable system. educational or governmental use.-- was 

Although she specifically re- *not without meaning" and that the City's 
jected Time Warner's claim that it had a attempted use of its PEG channel to ac- 
First Amendment right to the PEG chso- commodate FOX was unlawful. 
nels, she found that Judge Cote rejected the City's ar- 

gument that, content n o t w i t h s ~ g ,  the 
'governmental use' requirement war satis- 
fied by the fact that the city operated the 
PEG channel in question. 'mf I were to 
follow the City's interpretation of the PEG 
provision,' she noted, "the entire statutory 
provision would be n o m i d . '  

Franchise Agreement and Cable Act 
Violated 

and that 'Fox News and BIT Next, the judge found that the 
[Bloomberg] ... expect that placement City's actions violated the franchise agree- 
on closwalkr will significantly increase ments between Time Warner and the City. 
their ability to win places on Time Atissuein thehearingwasadifferemein 
Warner's commercial chaonels. * wording between the 1983 and 1990 

"irreparable harm" requirement had been The City maintained that the 
satisfied by Time Warner's showing that omission of the word 'noncommercial' in 
the City's action "have had a direct, im- the 1990 Agreemt authorized the place- 
mediate and chilling effect on Time ment of commercial programs on PEG 
Warner's exercise of its constitutio~Uy- chaunels. Time Warner, using parol evi- 
protected editorial discretion.' dence, maintained just the opposite: i.c. 

The second requirement for the that PEG channels could nor be used by 
granting of a preliminary injunction- the City for commercial purposes and cbat 
likelihood of success on the merits- was the change in wording had not b n  in- 
found after an exhaustive review of the tended to alter the essential usage of a 
provisions and legislative history of the PEG cbannel. 
Cable Act, 47 U.S.C. section 531 (a) et. Judge Cote, agreeing with Time 
seq., the historic use of PEG channels Warner's contractual interpretation, held 
throughout the United States BS well as in that the proposed use of the City's PEG 
New York City, and an interpretation of channel was clearly 'commercial" and 
certain provisions in the parties' 1983 thus violative of the agreements. 
and 1990 franchising agreements. Judge Cote also found that the 

City had violated section 544(0( 1) of the 
Not PIoper PEG Use Cable Act which provides that any gov- 

First, the judge found that the elllUleLld Or franchising authority 'may 
City's actions were contrary to the PEG not impose reqUirements regarding the 
provisions of the Cable Act, whose. pur- provision or content of cable services...' 

nish cable TV access to '[llocal govern- first Amendment: Strict Scruiiny 
ments, school systems and community Required 
groups"; in the words of the How re- Finally, while acknowledging n 
port, to provide 'the video epUiVdent of dearth of precedent and noting that "[tlhe 
the speaker's soap box or the elecmic Supreme court's First Amendment ju- 
parallel to the printed leaflet. " Noting risprudence in the area of cable regulation 
that the C d e  Act does not SPecif i~Y is not settled," Judge Cote went on to hold 
delineate what constitutes a proper use of 
a PEG channel, the judge noted that the Connnuedonpge 24) 

"[tlhe City's decision to place the 
two news programs on Chsw& 
is best m and can only properly 
be u n d d  BE part of its contin- 
uing e f f d ,  through meaos fair 
and foul, to prevail upon Time 
Warner to carry Fox News on one 
of it commercial channels' 

Judge Cote found that the agreements'definitionofa PEGstation. 

pose,shehadearliernoted, wartofur- 
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kDRC Honors Kathauina Graham and 
Arthur (9chs Subberge~ 

vim WWamQa w. WYC 
Judge Cote Enjoin0 C i i  trom Airing 

Fox Warn and Bloomberg on 
a PEG Channel 

(an t inuedf im p g e  23) 
that the City had violated Time Warner's 
First Amendment rights. Although she re- 
jected Time Warner's claim to First 

nels themselves, she did ngree that the 
City had violated Time Warner's First 
Amendmept rights through its attempted 
coercion of Time Warner's editorid deci- 
sions. 

Finding that the City's actions 
were intmded 'to reward a frimd and fur- 
ther n particular viewpoint," the Judge 
held that such content-bad decision mak- 
ing warranted application of strict 

Amendment rights in the City's PEG chan- 

SCNhy. 

rme Wamw's Action FaJed to Meet 
That Standard 

In ruling in favor of Time 
Warner, Judge Cote rejected the City's 
own First Amendment argument that a fed- 
eral court cannot issue n preliminary in- 
junctionagainst the airing of n program on 

the isme of whether cities have First 
Amendment rights, Judge Cote held that 
'[t]he City cannot wield its own First 
Amendment right as a sword to force Time 
Warner to capitulate to the City's de- 
mands, and then claim that same First 
Amendment right as a shield preventing 
this cwrt from granting relief.' 

n City PEG channel. While not addresstn ' g  

FOX Anti-Trust suii ~gamst rme 
Warnw 

appealingthedecisioa 
Both the City and Blcmmberg are 

pending in the United States Dis- 
trick Court for the Eastem Districk of New 
York before United States District Court 
Jack B. Weinstein is Fox Nnvs v. T i e  
Warner, Civ. No. 96-4963, in which Fox 
News, alleging anti-trust violations, 64s 
treble damages from Time Warner as well 
permanent divestiture by Time Warner of 
its shares of Turner Broadcasting. That 
case is scheduledto go to trial on Apnl 1, 
1997. Time Warner has filed a motion to 
dismiss all of Fox's claims. 

(Confinucdfmm p g e  I )  
expertise. "the value-added that come8 
from bringing together more than rmy- 
one of us could h o w  individually." 

She thanked the William J. 
Brennan, Jr. AwardIDinner Comittee 
for their efforts, and Diana M. Daniels 
and Solomon B. Watson W, co-chairs, 
for all of theii efforts. 

Following dinner, Victor 
Kovner tcok the podium to introduce the 
keynote speaker, David Halberstam, 
Pulitzer Prize-Winning journalist and au- 
thor. MI. Kovner remarked that the 
evening's honorees 'acted in the defense 
of freedom, not only freedom of the 
press, but truly, all of our freedoms." 
Mr. Kovner also highlighted the roles 
that the attorneys and journalists for Ihc 
T i  and The Posr had played in the 
publication and litigation of the Pen- 
tagon Papers. many of whom were in at- 
tendance. Mr. Kovner then asked them 
all to stand for acknowledgement from 
the ossembled guests. Further, Mr. 
Kovner continued to note this past year's 
stmggle in the Business Week case is an 
example of why the Pentagon Papers de- 
cision was so important. 

David Halberstam, former 
New York Times reporter and noted an- 
thor, then spoke of the how appropriate 
it was to honor Ms. Graham and Mr. 
SuMerger with award named for the 
Honorable William J. Brennan, Jr., 
whom Mr. Halherstam characterized as, 
*quite possibly the most influential 
American citizen of the second half ofhe 
twentieth century." Turning to the 
evening's honorees, Mr. Halberstam 
spoke with great admiration and warmth 
of the two publishers. 'They gave us 
and those who follow them a shining ex- 
ample of the uses of these great free- 
doms, " Mr. Halberstam stated. 

Mr. Halberstam's comments 
were followed by the presentation of the 
LDRC William J. Brennm, Jr. Defense 
of Freedom Awards by Robert Hawley. 

Mr. Sulzberger reminisced 
about the 'excitement, anxiety and con- 

fusion" of the events surrounding the 
publications. He quoted fxum n lima 
editorial published June 16,1971, reita- 
ating the reasoning behind the publics 
tion of the Pentagon Papers: "As n news- 
paper that takes seriously its obligations 
and its responsibilities to the public, we 
believe that once this materid fell into 
our hands, it =not only in the inkre& 
of the American people to publish it, but 
even more importrrntly it w d d  have 
been an abrogation of OUT responsibility 
and a renunciation of our obligations un- 
der the First Amendment not to publish 
it." 

Ms. Graham recalled that the 
publication of the Pentagon Papers 'was 
truly n defining moment, for Ihc Posr, 
for journalism, and for the country it- 
self." She continued to note that the 
publication of the Papers prepared  he^ 
newspaper for the upcoming ordeals of 
Watergate. In faa, Ms. Graham stated, 
"it is not an exaggeration to say that if 
the Pentagon Papers had not occurred, 
Watergate might not have occurred ei- 
ther." 

0 5 Q 0 0 5 5 5 5 0 5 5 5 5 0 5 8 0 O O O  

IDRC wa.nts to thank those who 
made the evening such a special event, 
wirh particular thanks to Solomon B. 
Watson N and Diana M. Daniels who 
&red the LDRC Annual AwardBiMer 
Commince. LDRC also w i s h  to thank 
Floyd A r m ,  JonaIhan Albano, Harokl 
W. Fuson. Jr.. Laura R. Handman, 
RMdy Lebehff, Chad Milron. Bruce R 
Sanford, and Richard W@2d, all oj 
whom served on the Dinner Committee 
and without whose assistance the Nening 
would not haw bccnpossible. 
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Minutes of LDRC Annual Meeting, November 6, 1996 
Sandy forecasted that the 

LDRC Complaint Study will grow with 
maturity and will be increasingly valu- 
able as we gather more years of data. 
LDRC Fellow John Maltbie, who pre- 
pared the initial study, will be puning 
together a protocol to enable greater 
consistency in the gathering of data. It 
is also hoped that additional insurers 
will take part. 

The LDRC Committees 
Sandy noted that there are now 

14 Defense Counsel Section committees, 
all of which were extremely active dur- 
ing the past year. Tom Kelley’s Trial 
Techniques Committee has completed 
the Model Trial Brief, which will be dis- 
tributed on disk on request to members. 
It will also be available in hard copy. A 
copy of the table of contents was avail- 
able at the annual meeting. 

The cyberspace Committee ex- 
pects to have its next set of articles ready 
to be published by the end of the year, 
including a bibliography of e~ses and ar- 
ticles in the area Sandy mentioned that 
the articles wil l  be distributed on three 
hole punch paper, which will allow 
LDRC members to assemble a cy- 

The Expea Witness Committee 
is in process of canvassing journalism 
schools for potential experts. Sandy 
noted that requests for experts are 
among the most riequmtly received re- 
quests by LDRC. 

The Jury Instruction Committee 
is considezitq updating its jury instruc- 
tion manual, which Sandy characterized 
as an extremely important and useful 
publication. Sandy invited all those with 
comments or suggestions regarding the 
manual to send them to her or to Bob 
Raskopf, chair of the committee. 

Susan Grogan Faller’s Pre- 
PublicationRre-Broadcast Committee 
has completed a report on Alternative 
Dispute Resolution, which includes the 
Arizona and Texas mediation project. A 
copy of the report is available. 

Sandy also reported that the 
(continued on page 26) 

berspace looseleaf. 
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Minutes of LDWC Annual Meeting, Nowember 6, 4996 

( tonnnudpam p g e  2s) 
Tort Reform Committee, under Dick 
%IS&, has completed its writeup of 
1996 Legislative Developments. 

Among the two newest com- 
miaees, Chad Miltonreported that his 
Special Projects Committee is CUT- 

rently in the brainstorming phase, and 
invited all with suggestions to pass 
them along. Blair Soyster reposed that 
her committee for developing an out- 
line for a possible SOSTATE SURVLZ OF 
EMPWYKENT u w  was not yet even in 
the brainstorming stage. She is cur- 
rently in the process of developing the 
committee. 

During the past year LDRC 
formed an Advertising and Commer- 
cial Speech Committee, with Cam De- 

wmmittee is working on a series of ar- 
ticles on libel and privacy issues, 
among others, in advertising and corn 
mercial speech. 

F d y ,  Sandy noted that the 
conference and Education committee 

planning for the next b i d  confer- 
ence. The dates are Septembez 10-12, 
1997, and the conference wiU be held 
at the Hyatt Regency in Rsston, Vir- 
ginia. The new hotel will have more 
space and be less expensive than the 
Ritz-CarIton. As a result, the Confer- 
ence can make better use of brealc*ut 
sessions while also avoiding an in- 
creasein the cast to nttendes. 

Sandy also noted that mem- 
bers had had fquent  occasion to take 
advantage of LDRC's various litiga- 
tion support services, from the Brief 
Bank to the expert witness database to 
the jury imtrucb 'oris bank. LDRC also 
lent support to the introduction of the 
Uniform Correction or Clarification of 
Defamation Act in New York this past 
year and will do so again next year 
when it is reintmduced to the legisla- 
hue. 

In closing, Sandy reiterated 
that the LDRC is the sum total of the 
cumulative expertise and knowledge of 
its members. 

vote as chair. cam repaaed that the 

was meeting the foU0wing day to begin 

LDRC LibeI6etter 
Peter Canfield reported that 

the LDRC LibelLater fulfills one of 
LDRC's principal missions, namely 
getting information out to the m e m k -  
ship. Peter thanked the LibelLster 
Committee and the New Developmeats 
Committee for their efforts in keeping 
the LibelLater current but noted that 
the success of the LibelLetrcr was 
largely the d t  of Sandy Baron's ef- 
forts as editor. 

Membership 
Robin Bierstedt reported some 

concern in the leveling off of media 
members, although she noted that for- 
tunately the DSC membership has con- 

with mtinued expansion of the media 
membership derives from the fact we 
have already tapped most companies 
that are logical members of LDRC. 
Compounding that, the increasing num- 
ber of mergers has in some instances 
reduced membership. 

Current efforts are underway 
to target obvious members from news- 
paper and book publishing who still 
have not joined as well as increase 
membership efforts with respect to non- 
traditional members. She noted that the 
latter efforts would be aided if the orga- 
nizdionhad abroadername. That issne 
wil l  be taken up by the LDRC Execu- 
tive Committee. 

The Executive Committee 
eledions were then held, with Ken Vit- 
tor and Susanna Lowy Unanimousiy 
elected by voice vote, with their terms 

Bob Hawley closed the meet- 
ing by again noting that the whole point 
of LDRC is to serve its constituency 
and thanked all of the members for 
their support. 

tinued to grow. Part of the difficulty 

to begin on January 1,1997. 

019% Libel Defense Resome Center 
404 Park Avenue South, 16th Flwr 
New Yo& New York 10016 

Exemlive Committee: 
Robat J. Hawley (Chairh P N r  W e l d ;  

ChadMilton;MagaretBlairSoystn, 
Robin Bierst& 

P. Cameron Devon (ex officio); Hany M. 
Johnston, III (Chair Emeritus) 

ExeEutiveDirector Sandra% Bums 
Associate Directom: Michael K Cantwell 

and 
PamehR Winnick, 

LDRC Fellow John Maltbie 
S t a f T A s s i i t  Melinda E. Tessa 

DRC enconrages members to share wpk 
of the LibeILener with others in their 

arganizatioe 

ATTENTION DCS 
MEMBERS: 

Please submit Directory 
changes and e-mail 
addresses for 1997' 

The new DCS Directory for 
1997 will be undergoing production 
shortly. We need your help in correct- 
ing any errors in your firm's listing and 
updating any changes that occurred 
with regard to YOU firm's pome, ad- 
dress, phone numbe-r, branch offices, 
etc. since the Direaory was published 
last February. LDRC would like to 
also include e-mail addresses for each 
ftrm in the Directory so please submit 
yours if you wish it to be listed. Send 
all information to: 

Melinda Tesser, LDRC, 404 Park 
Ave., South, New York, NY 10016 or 
fax (212) 689-3315. T b n k  you. 
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Minutes of Defense Counsel Section Annual Meeting November 7, 1996 
The meeting was called to or- 

der at approximately 730 A.M. by P. 
Cameron DeVore, President of the De- 
fen.w counsel section @CS) of the Li- 
bel Defense Resource Center. MI. 
DeVore welcomed the members, and 
particularly the new mmbers. 

Plesident's Report 
Cam reported that LDRC was 

engaged in activities and new projects, 
including the 5OSme Smwys and the 

tance is the work of the LDRC commit- 
tees. Under Sandy Baron's leadership, 
the committees have produced much of 
value for the benefit of the membership 
and are to be commended. 

He reported that the Executive 
Committee of the DCS had determined 
to raise the DCS membership fees to 
$750 for 1997 in light of, and to gener- 
ate appropriate support for, the many 
new projects and services offered by 
LDRC. LDRC publications. for exam- 
ple, have become increasingly important 
tools for media lawyers to remain cur- 
rent of the law. 

Mr. DeVore reported that, un- 
der LDRC's rotation system, he will be 
succeeded as President of the DCS EX- 
ecutive Committee by Jim Grossberg, 
currently Vice President of the DCS, 
and that a new treasurer was to be 
elected. The Executive Committee, pc- 

cording to the by-laws, was to act as a 
nominating committee, and had nomi- 
nated Tom Kelly to succeed Tom 
Leatherbury as Treasurer. No other 
nominations had been received. A mo- 
tion was made to elect Tom Kelley and 
secmded and the vote was unanimous. 

In the d o n ,  Laura Hand- 
man will be Vice President and Tom 

Mr. DeVore introduced Robert 
Hawley, Chair of the LDRC Executive 
Committee. Mr. Hawley expressed ap- 

ment of DCS members as well as for the 
work of Executive Director, Sandra 
Baron. 

LDRC fiklLdw. But of impor- 

Leathe.rburywil lbesec~.  

preciation for the energy and commit- 

Thank you Cam! 
Mr. DeVore called upon Ms. 

Baron, who in turn, called upon Jim 
Grossberg. Jim thanked Cam deeply 
for his two years of service as DCS 
President and for his leadership of this 
organization. He noted how extraordi- 
narily effective Cam was in managing 
this organization and staled that he 
looked forward to Cam's continued in- 
volvement as a oficio member of the 
Committee. The members joined Jim 
Grossberg in a round of applause for 
MI. DeVore. 

Ms. Baron also thanked Cam, 
remarking on his organization, effi- 
ciency, and effective leadership. She 
noted that he had taken on the role of 
Chair of the new LDRC Advertising 
and Commercial Speech Committee. 

Executive Director's Report Ms. 
Ms.Baron went on to report 

that five new committees had been 
added over the past year; that new com- 
mi-, while generally run under the 
auspices of the DCS had, in recent 
years, also included lawyers from the 
Media Membership. She reported on 
the work of LDRC during the last year, 
including publication of the LDRC 50. 
Slntc Survey: Me& Libel L a w  and the 
LDRC SO-Sme Survey: Media Rimq 
and Related Law, and that each volume 
now contains the appropriate federal 
circuit surveys. She reported that 
LDRC is under discussion with the 
ABA Forum Committee on ajoint pub- 
lication, anticipated for next year, of an 
international survey. While expected 
to look like the current volumes, this 
survey would probably not be updated 
annually, and would add new countries 
over time. 

LDRC also published the 
quBlterly LDRC Bulletin (the fourth 
quarter bulletin was available to DCS 
m e m b  at the meeting). A subsciption 
to the LDRC Bulletin would be pro- 
vided as a benefit of membership to 
those DCS members who paid $loo0 or 
more in annual dues, a form of parity 
with LDRC Media Members who cur- 

rently receive the publication at that 
minimumlevel of media support and to 
encourage circulation of the LDRC 
Bulletin to as many members as m- 
ble. 

Binders for the LDRC Bul- 
letin, allowing subscribers to retain the 
publication and a new service in 1997, 
would, Ms. Baron reported, be sent out 
to all subscribers. The next edition of 
the Damages Survey, probably one of 
LDRC's most important and valuable 
studies, would be published in the 
LDRC Bulletin at the end of January, 
1997. 

Ms. Baron went on to thank 
members for their work on all of the 
LDRC publications and on committee 
projects over the past year and m u r -  
aged them to continue to d in new 
decisions, briefs and other relevant in- 
f o d o n  and litigation b'llppOrt &- 
ais. LDRC, she emphasized, is a clear- 
inghouse, where, by bringing together 
the sum of our expertiese and experi- 
ence, we can create a powerful idom- 
tion bank. 

The DCS Committees 
Mr. DeVore reported on the 

Advertising and Commercial S p e d  
Committee. A new committee this 
year, the group p r o p s  to publish a 
number of articles on practical aspects 
of libel and privacy and related issues in 
the advertising and commercial speech 
area. Drafts are due in December, with 
publication to the membership antici- 
pated for early in 1997. 

Cam then introduced the 
Chairs of the other DCS Committees. 

Lee L e v i  then gave a repat 
of the Advisory Committee on New 
Dwelopmenk. The Committee has 
been assigned to keep track of new is- 
sues and decisions across the country 
and has been trying to bring those to 
LDRC. 

Terry Adamson of the Confer- 
ence & Education Committee indi- 
cated that his committee would be meet- 
ing at noon that day to begin the process 

Fonfimrdonpgr 28) 
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(connmudfmmpoge 27) 
of planning for the next 
L.DRC/PIAIVNAB Conference. That 
Confesence wil l be held next year From 
September 10 through September 12, 
1997 in Reston, Virginia. 

In the absence of Micbael KO- 
vaka and Steve Lieberman, Ms. Baron 
delivered the report the Cyberspace 
Committee. Sberepatedthatanew 
round of articles had been wmmis- 
sioned that, along with updates on the 
series from last Fall, are intended for 
distribution to the membersbip by the 
end of the year. The articles will be 
distributed on threkhold punch paper 
in order to allow the mm-p to re- 
tain them in a loose-leaf book. The 
Committee mounted a survey of Inter- 
netuse and interest by the membership, 
which is being wmpiled. The Com- 

LDRC maintaining a web site. 
Ms. Blair Soyster then spoke 

on behalf of the Employment Law 
Committee, which is just in the idea 
stage. The purpose of the committee is 
to explore issues of libel and privacy in 
the employment context. Blair indi- 
cated that, since the 1980'6, one-third 
of defamation cases had been brought 
in the employment wntext. The Com- 
mittee, she said, would be looking at 
the possibility of prcducing an outline 
aldD to the 
Those members who would be inter- 
ested in serving on this wmmittee and 
working on tbee issues were enwu- 
aged to gel in touch with Blair. 

Guylyn Cummins then gave a 

tee, indicating that the Committee 
wodd b wntacting journalism schcols 
in an effort to expand the existing pool 
of experts. 

Richard Winfield gave the m 
port of the new International Law 

internationalism of media law and the 
entrepreneurial opportunities outside 
the United States. Two LDRC repre- 
sentatives wil l  be going to Moscow on 

mittee may look into the pmibility of 

50-SIafe survey outlines. 

report of the Ex&& Wim Commit- 

C d *  re&g on the growing 

November 26th to participate in a 
roundtable wnference on issues of liil 
and to explore the feasibility of a larger 
conference during the summer of 1997 
that may involve many mffi LDRC vol- 
unteers. He also enwnraged members to 
l d  to their branch offices overseas for 
additional involvement. 

Robert Raskopf gave the repoa 
of tbe Juq Instructions Committez. 
Last year the Committee produced a Jury 
Instruction Manual, and a topic index for 
the jury instruction files at LDRC. This 
year they propose to update those materi- 
als. Bob asked the membership to let 
him h o w  of any suggestions that they 
might have for improving the Manual. 

Peter Canfield gave the report 
of the LDRC LibelLener Committee, in- 
dicating that the publication appears to 
be successful with the membership in 
keeping them upto-date on new develop- 
ments. He said that LDRC would be 
looking to do so= graphic and layout 
changes with the publication over the 
next year. 

Tom Leatherbury gave the re- 
port of the Membership Committee, 
welwming new members, indicating that 
there were 180 DCS members, and that 
the DCS accounted for S110,oM) in an- 
nual wntributions to LDRC during 
1996. He urged all DCS members to as- 
sist in mruiting new members and sug- 
gested that they look to lawyers used as 
local counsel in media-related cases. 

Susan Grogan Faller gave the 
report of the Pre-PublicationlPre=rrial 
Committee. One of the Committee's 
projects was to explore Alternative Dis- 
pute Resolution (ADR), an idea which 
the media has seemed relnctant to em- 

tain a list of experts available to serve as 
mediators in non-binding mediation b% 
cause access was more likely when the 
mediator was an expert in media law. 
The Committee's Repart, Results of the 
Alternazive Dispute Reolution Projea, 
was distributed to members. 

b-. She suggested that LDRC main- 

Richard Rassel then gave the re- 
port of the Tort Reform Committee, in- 
dicating that resistance to tort reform was 

breaking down and that some states 

Rassel distributed to DCS members the 
Repon of the Tort Reform cornminee on 
1996~gis&tiwLkve&pmem. 

Dave Bodney gave the report 
of the Trial Technique Committee, 
indicating that the Committee was wm- 
pleting a model brief for member use. 

Mr. DeVore then introduced 
&er Bruce Sanford, who spoke 
about his forthcoming bcok about the 
public's hostility towards the medip and 
the dangers that p o d  to litigating mc- 
dia issues before judges and juries. 

Mr. DeVore thm closed the 
meeting and again thanked themembers 
for all of their support of and participa- 
tion in LDRC. 

were. propssing with tort refonn. MI. 

Vease Note. . . 
Attached to this month's 

LDRC LibelLetter are the fol- 
lowing reports which were 

prepared in conjunction with 
the LDRC Annual Meeting: 

4Wodel Trial Brief Ouplm 
Prepared by the Committee on 

Trial Technique8 

Bepor-t on 7996 begisla- 
&%e Dewelopments 

Prepared by the Tori Refam 
Committea 
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