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Fifth Circuit Reverses $4.5 Million 
Libel Judgment Against 

TriStar Television Arising From 
"Sludge Train" Segment on "TV Nation" 

By William J. B o p  

The United Slates Court of Appeals for the Fifth Circuit overturned a $4.5 
million libel judgment against TriStar Television, Inc., holding that the 'Sludge 
Train" segment of TriStar's 'TV Nation' series on NBC was not false and war 

not broadcast with actual malice. 

In Peter Scalamnndre dr Sons, Inc. v. Kaufman, 1997 WL 256081 (5th Cu. 
June 3,1997), the Fifth Circuit rendered a take-nothing judgment against plain- 
tiff Merco Joint Venture on its libel and disparagement claims against TriStar 
Televisiou, which produced TV Nation, and Hugh B. Kaufman, an Environ- 
mental Protection Agency official and sIudge critic who was quoted OD the pro- 

g- 
TV Nation WBS conceived BS a reality-based television show thaf would use 

humor and satire to explore public issues and CUrreDt events using a '60 Min- 
utes'-type format featuring short, individual segme~ts. TV Nation's creator 
and host, Michael Moore, produced the highly successful independent docu- 
mentary film 'Roger and Me.' 

Merco comprises two New Yo& trucking and construction companies and a 
third waste-hauling company. It was formed to dispose of sewage sludge gener- 
ated by New York City's wastewater treatment plants after a federal court con- 
sent decree halted the practice of dumping sludge in the ocean. 

Tbe Sludge Train segment examined Merco's controversial project to ship 
(ConbnuedonpageZ) 
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New York City sewage sludge by train to Texas and spread it 
as a fertilizer on a cattle ranch in Sierra Blanca, a small town 

near El Paso. The segment included clips from interviews 
with Kaufman, local residents opposed to the sludge project, - a statement that "New York City sludge cake isn't made of 
Merco employees, and local public of- just toilet refuse. In fact anything 
ficials, punctuated with commentary "Merco's obieCt;ons to the ' Sludge Train' that goes down the drain or sewer 
and observations of a TV Nation cor- broadcast result from its tendency to ends up here:" and 
respondent. stretch every implication it finds in the - references by sludge opponent 

Merco sued TriStar for libel and broadcast to its farthest limit, then draw and Merw neighbor Sam Dodge, 
business disparagement in Texas dubious conclusions from these unrealis- who d e d  the ranch a "dumping 
based upon the August 1994 broad- tic interpretations. It assumes viewers ground," and a reference to the 
cast, claiming the segment was false w;/l automatica/ly reach these same " M e m  dump." 
and unbalanced; contained unfair crit- illogical conclusions." 
icism of its sludge project; and failed TriStar and Kaufman contended 

- Addinson's statement that the odor from Merco's ranch 
"burns your eyes' and made his hw-year-old son sick; 

to include interviews and information from pro-sludge 
sources. Merco stipulated to its public figure status for pur- 
poses of the lawsuit, and stipulated that its Sierra Blanca 
sludge pmject is controversial. 

Merco attacked nine portions of the Sludge Train seg- 
ment: 

- a view attributed to Kaufman that sludge contains "high 
levels of lead, mercury, and PCBs;' 

- Kaufman's statement that "[tlhis hazardous material is not 
allowed to be disposed of or used for beneficial use in the 
state of New York and it's not allowed to be disposed of or 
u.4 for beneficial use in Texas either. So what you have is 
an illegal haul and dump operation masquerading as an envi- 
ronmentally beneficial project, and it's only a masquerade;" 

- Kaufman's statement that 'the people in Texas are being 
poisod,' 

- TV Nation's "portrayal' of Kaufman as an EPA 'official" 
and the implication that 'he was spealohg on behalf of EPA," 

- K a u h ' s  'impli[cation] that Merco improperly obtained 
approval for the Merco Project from the state of Texas; " 

- an "impli[cation] that Merco committed arson by setting 
fire" to a lumberyard owned by Sierra Blaaca resident and 
sludge opponent Billy Addington; 

the segment presented a true and substantially true picture of 
the public and scientific controversy surrounding Merco's 
Texas sludge ranch, and that nothing in the segment was 
broadcast with knowledge of falsity. 

A jury in Pecos, Texas returned a verdict in favor of 
Merco in March 1996 awarding $1 in actual damages and 
$4.5 million in punitive damages against TriStar; and $1 in 
actual damages and $500,000 in punitive damages against 
Kaufman, outspoken critic of M e a ' s  Sierra Blanca pro- 
ject. The district court signed a judgment awarding these 
amounts to Merco. 

No MalicdNo Falsity 

Applying the independent appellate review mandated by 
Bose COT. v. Commers Union, 466 U S .  485, 511 (1984), 
the Fifth Circuit reversed the district court judgment because 

Merco had *not me4 its burden of proving actual malice as to 
either TriStar or Kaufman.' Scalamondre, 1997 WL 256081 
at ' 5 .  The court concluded that "Merco presented no proof 
that TriStar and Kaufman knew, or should have known, that 
any part of the Sludge Train' broadcast was false. Indeed, 
Memo failed to show any part of the broadcast a c W y  was 
false. ' Id. 

Under the jury charge, Merco's recovery of actual and 
punitive damages for both its libel and disparagement claim 
was predicated on a finding of actual malice. See New York 
limes Co. v. Sullivan, 376 U S .  254, 279-80 (1964). The 
holding that no evidence of actual malice existed defeated 
both claims asserted by Merco against both defendants and 

(Connnuedonpoge 3) 
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resulted in a take-nothing judgment on appeal. 
The court noted that 'Merco's objections to the 'Sludge 

Train' broadcast result from its tendency to stretch every impli- 
cation it finds in the broadcast to its farthest limit, then draw 
dubious conclusions from these unrealistic interpretations. It 
assumes viewers will automatically reach these same illogical 
conclusions." Scalpmnndre, 1991 WL. 256081 at *5. 

From there, the court analyzed the challenged statements 
individually. In rejecting Merco's contentions, the court made 
a number of helpful observations that can be applied to the de- 
fense of a wide range of defamation claims arising from public 
controversies - especially those involving scientific disputes. 

- Kaufmau's "figurative reference to 'poison' is hyperbolic, 
but exaggeration does not equal defamation. " Id. 

- The endorsement of a controversial practice by one expert 
'does not mean all reasonable debate on the merits or safety of 
that practice is foreclosed. " Id. 

- The vagueness of a reference to "high levels of lead, mer- 
cury and P C W  makes actual malice more difficult to prove; 
moreover, the existence of articles and reports questioning the 
safety of sludge and its contents provided 'adequate support' 
for the statement. Id. 

- It was not recklw to report Billy Addington's belief that 
"his involvement in a contentious dispute in his hometown pro- 
vided the motive' for m u .  Id. at %. 

- 'while it is true the Sludge Train' segment hardly en- 
dorsed the land application of sludge, it does not follow that 
TriStar libeled Merco baause it chose to present an uenthusi- 
astic 8ccount of Merco and the sludge ranch. The segment was 

not so onesided, or without basis in fact, as to constitute 
defamation.' Id. at YI. 

At trial, Merco relied heavily upon a series of videotaped 
exhibits in which it juxtaposed pro-sludge outtakes from TV 
Nation's raw footage with edited clips from the segment as 
broadcast that were critical of sludge and Merco's project. 
Merco pointed to the videotapes as evidence that TriStar in- 
tended to do a hatchet job on Merco and its project by broad- 
casting mostly criticism from Merco's opponents, and by using 

videotape editing tricks to misrepresent favorable comments 
from pro-Merco sources. As evidenced by the award of puni- 
tive damages, these videotapes were effective in creating juror 
animosity towards TriStar even in the absence of actual dam- 
ages. 

Highlighting the importance of independent appellate re- 
view, the Fifth Circuit dismissed the videotape evidence by 
observing, "It is common knowledge television programs such 
as TV Nation shoot more footage than necessary and edit the 
tape they collect down to a brief piece.' Id. at %. 'TV Nation 
was entitled to edit the tape it shot to fit into the short time 
frame allotted to the sludge segment.' Id. 

The significance of Merco's public figure status, and the 
controversial nature of its sludge farm, weighed heavily in 
TriStar's favor on appeal. As the Fifth Circuit noted, "Meru, 
is a public figure engaged in a controversial business and 
should not be shocked that some disagree with its practices.' 
Id. at V .  

The Fifth Circuit concluded its actual malice analysis by 
noting that 'TriStar and Kaufman are not liable for defamation 
because they refused to comoborate the Merco party he . '  Id. 
'Defamation law should not be used as a threat to force indi- 
viduals to m d e  their truthful, reasonabable opinion and beliefs. 
To endorse Merco's version of defamation law would be to 
disregard the constitutional protections that allow individuals 
to hold and express unpopular or unconventid opinions.' 
Id. 

In focusing on actual malice, the FiAb Circuit bypassed an 
alternative ground for reversal that would have eliminated the 
punitive damage awards against TriStar and Kaufman while 
leaving the $1 actual damage awards and the actual malice find- 
ings against them intact. 

As recognized in Brown v. Petrolire Gorp., 965 F.2d 38, 
48-49 (5th Cir. 1992). Texas law at the time of trial precluded 
exemplary damages when the factfinder awards only nominal 
actual damages. See alro Snead v. Redland A@regates Ltd., 
998 F.2d 1325, 1334-35 (5th Cu. 1993). On this basis, the 
$4.5 million punitive damages award against TriStar and the 
$500,000 award against Kaufman probably would have fallen 
even if the court had found evidence of actual malice in the 
reC0rd. 

The Fifth Circuit noted in passing that it did not need to 
address the relationship between punitive and actual damages 
in light of its holding on actual malice. It nonetheless stated, 

(Continuedonpogo 4) 
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"[Olur resolution of this case. on the ground of insufficient 
evidence in no way signals a retreat from the reasoning em- 
braced' in Brown v. Perroliie. Scalmandre, 1997 WL 
256081 at 07. Tbe court M e r  stated that '[sluch a dispro- 
portionate award of punitive damages may also be unwnstitu- 
tional" under EMW of N. America, Inc. v. Gore, 116 S.Q. 
1589 (1996). 

TriStar's a p p l  elicited amicus curiae support from Na- 
tional Broadcasting Company, Inc.. Dow Jones & Company, 
Inc., Fox, Inc. and The Texas Association of Bmadcasters. 
A~nuacy in Media, Inc. submitted an brief in support 
of Merco. 

The Fifth C i t ' s  opinion is available on the Internet at 
bttp://www.caS.murts.gov 

Wit l im 1. Boyre L a partner af Fulbrigh? & Jaworski 
L.L.P. in Houston, Texpr who reprerented Tristar Telpvision 
in rhh matter. 

Judgment N.O.V. in 
MMAR v. Dow Jones 

$200 Million Punitive Award Set Aside 

Liability and Punitive Award Against Reporter Upheld 
A federal district court in Texas last month threw out a 

jury's $200 million punitive damages award in a libel case 
against Dow Jones & Company, Inc. The Court held that the 
plaintiff had failed to establish by clear and convincing evi- 
dence that Dow Jones had acted with actual malice or that my 
of its managerial agents had authorized or ratified the publica- 
tion by a Wall &et3 Journal reporter of knowingly false s t a b  

ments. But the court let stand the jury's award of $22.7 million 
in compensatory damages to the Houston-based investment 
!inn MMAR Gmup hc., as well as $20,000 in punitive dam- 
ages against the author of the article found to be defamatory. 
MMAR Group v. Dow Jones di Co., No. H-95-1262 (S.D. 
Tex. May 23, 1997). 

The $222.7 million verdict had been the largest ever levied 
against a libel defendaut in the United States. Even after Dis- 
trict Judge Ewing Werlein's decision to cut the punitive dam- 
ages, the remaining $22.7 million would be one of the 10 
largest libel judgments ever. 

MMAR's suit stemmed from an Oct. 21. 1993 Wall Srreer 
J o u m l  story written by Journal staff reporter Laura Jereski. 
The story reported on state and federal investigations into 

MMAR's business relations with its largest client and particu- 
larly on whether MMAR, which specialized in mortgage- 
backed senuities, had contributed to losses suffered by Lou- 
siana's state pension fund. 

Standard of Review for the Jury's Verdict 

After the jury retuned its verdict, Dow Jones moved for a 

judgment as a matter of law under Rule 50 of the Federal Rules 
of Civil Procedure, challenging the jury's finding of liability 
as well as its awards of compensatory and punitive damages. 

MMARsZip op at 1,4,7.22. The general standard for deciding 
such a motion, Judge Werlein noted, is whether, given all the 
evidence. a reasonable jury could have found for the non- 
moving party. Slip op. at 1-2, ciring Boeing Co. v. Shipman, 
411 F.2d 365 (5th Cir. 1969) (en banc). Under this standard, 
Judge Werlein gave "great deference" to the jury on the issues 
of liability and compensatory damages. Id. at 3, ciring Gross 
v. Black dr Decker (US.), Inc., 695 F.2d 858. 865 (5th Cir. 
1983). 

But the district judge indicated that he would apply a more 
stringent standard of review to the jury's verdict on punitive 
damages, apparently following the United States Supreme 
Court's holding in Bose COT. v. (lonrwnm Union of Unired 
Stares, Inc., 466 U.S. 485, 515 (1984) that, h reviewing a 

finding of actual malice, a court must "exercise independent 
judgment and determine whether the record establishes actual 
malice with convincing clarity" to ensure. that the verdict ac- 
cords with the constitutional standard set forth in New York 
Ties Co. v. Sullivan, 84 S.Ct. 710 (1964). While not men- 
tioning Bose COT. directly, Judge Werlein seemed to adopt a 
version of its "independent appellate review" standard on the 
punitive damages issue by way of the Fifth Circuit's decision 
in Brown v. Petrolire Cop., 965 F.2d 38 (1992). h Brown, 
the Fifth Circuit held that in a libel case, a reviewing cowl 
must not ''defer lo the jury but, instead, must conduct an inde- 
pendent review of the record to determine whether it presents 
clear and convincing evidence of [the defendant's] actual mal- 
ice." MMAR slip op. at 7-8, citing Brown, 965 F.2d at 46. 

But MMAR did not have to prove actual malice-nor, im- 
portantly, d v e  independent review of its evidence-to col- 
lect compensatory damages. Slip op. at 4. Judge Werlein had 
found earlier in the litigation that MMAR was aprivate figure. 
Under Texas law, MMAR merely had to show that Dow Jones 
and Jereski were negligent in publishing the libelous state- 

ConQnued on page 5) 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter June 1997 Page 5 

(Connnuedfiom page 4) 

ments in order to win compensatory damages. Zd. And the 
jury’s verdict on liability and compensatory damsges would 
stand, Judge Werlein said, if ‘there was substantial evidence 
of such quality and weight that reasonable and fair-minded per- 
sons in the exercise of impartial judgmmt might reach different 
conclusions“ on those issues. Id 

The Punitive Awards 

Under Texas law, punitive damages cannot be awarded 
against a corporate entity simply on the basis of respondeat su- 
perior. Citing Texas cases, one of which dated back more than 
70 years, Judge Werlein held that “Texas law precludes the 
imposition of punitive damages upon the publisher of a libelous 
statement without independent proof that the publisher, here 
the corporation, authorized or ratified the publication with the 
requisite state of mind.” Id. at 9. The Texas standard, as articu- 
lated by Judge Werlein in the context of constitutional libel 
law, meant that for MMAR to win punitive damages, the bond 
firm needed to show by clear and convincing evidence that 

Dow Jones as a company, or one of its ‘managerial agents,” 
had acted with actual malice in publishing the defamatory state- 
ments. Id. at 8 ,  11. 

In striking the $200 million in punitives, the court first ob- 
served that Jereski had worked for only seven months as a re- 
porter at the Journal, and wam’t a managerial agent. Id. at 12. 
The next question was whether Jereski was an unfit journalist, 
such that Dow Jones had been reckless in employing her to 
write the article. Id. Judge WerIein noted that Jereski had re- 
ported or edited stories about business and finance for Forbes 
and Businas Week for eight years before coming to the Journal, 
and brushed aside MMAR’s argument that Jereski was unfit 
because she never had taken formal journalism classes. Id. at 
12-13. The accuracy of Jereslci’s Journal stories had never been 
questioned before, the judge added, and there wasn’t ”a scin- 
tilla of evidence” that Dow Jones had been reckless to employ 
Jereski. Id. at 13. 

No Malice in Actions of Editors 

MMAR also argued that Journal editors had acted with ac- 
tual malice when they approved two of the five statements that 
the jury had found libelous. Id. at 14. The bond firm said that 

Jonathan Clements, a Journal reporter who helped edit Jereski’s 
story, had authorized Jereski to include in her article a former 
MMAR employee’s statement that MMAR had run up $2 mil- 

lion in limousine bills in one year, even though Clements had 
a high degree of awareness of the statement’s probable falsity. 
Id. Judge Werlein, after expressing doubt that Clement6 was a 
managerial agent (Zd. at 11. n.l), assumed for the sake of argu- 
ment that Clement6 did have managing authority. Id. at 15. The 
judge found no evidence that Clements had asked Jereslri about 
the limousine bill statement (which Jer& had included to il- 
lustrate MMAR’s ‘free-wheeling atmosphere”). Id. at 15. Un- 
der Harre-Hanks Communications, Inc. v. Connaughton, 105 
S.Ct. 2678, and its progeny, Judge Werlein held, Clements’s 
failure to investigate didn’t establish recHess disregard. Id. at 
15-16. 

MMAR argued that Clements and another editor, Gay 
Miller, had acted with actual malice when they failed to ques- 
tion Jereski’s insertion of the adjective ‘unusual” in the sen- 

tence “The frenetic trading prompted [an MMAR client] to cake 
the unusual step of assigning a trader to track MMAR’s com- 
plex deals.” Id. at 14. Again citing Ham-Ha&, and after ex- 
pressing doubt that Miller was a managerial agent, Judge Wer- 
kin found that not investigating the word “nnusual’ wasn’t 
clear and convincing evidence that Dow Jones had acted reck- 
lessly. Id. at 16. 

As for the Journal‘s failure to print a retraction, Judge 
Werlein noted that none of the three letten the Journal received 
alleging that Jereski’s story contained innafuracies clearly & 
manded retraction of specific statements. Id. at 20. The judge 
then said that, while comment d to the Restatement (Second) of 
Torts s. 580A indicates that failure to retract may be evidence 
of recklessness at time of publication, Sullivan, 84 S.Q. at 
729, states that failure to retnrd is not by itself dispositive of 
constitutional malice. Id Holding that Dow Jones’s failure to 
retract didn‘t establish actual malice, Judge Werlein said that 
not running a retraction instead may “indicate that the pub  
lisher believed and still believes that the falsehood was true.“ 
Id. 

MMAR alleged that the trial testimony of Byron Calame, 
a Journal deputy managing editor, as well as the l o u d ’ s  fail- 
ure to publish a retraction, showed that Dow Jones had ratified 
the publication of five false statements in Jereski’s article after 
its publication. Id. at 17. Judge Werlein disagreed. He found 
that Calame, although probably a managing agent (id. at 11, 
n.1). simply had ‘predictably defended his newspaper” and 
‘emphasized the importance of accuracy” without ratifying the 
publication of any statement that evidence showed he had rea- 

(Connnuedonpagc 6) 
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son to believe was false. Id. 

Reporter’s Malice: little Judicial Analysis 

Compared to the independent investigation of specific facts 
that he undertook in ovemuning the punitive damages award 
against Dow Jones, Judge Werlein made few specific factual 
findings in upholding the $20,000 punitive award against 
Jereslri, Rather, the court simply stated a conclusion, with no 
reference to the de now review required under Box, that there 
was “evidence of discrepancies between what [Jereskil was 
told and what she wrote” (Id at 22.). and observed that a rea- 
sonable jury could have found ‘personal hostility” between 
MMAR and Jereski based on complaints MMAR had made to 
the Journal’s lawyer about Jereski, MMAR’s refusal to grant 
her an in-person interview, and the ‘hostile tone” of some 
Written questions Jereski had submitted to the bond firm. Id. at 
22. This evidence, Judge Werlein found, was sufficient to con- 
vince the jury that Je& “was motivated to retaliate against 
MMAR with the pen as her weapon,” and thus that she had 
demonscrsted wtual malice. Id. at 23. 

Liability and Compensatory Damages 

The court also devoted little space to upholding the jury’s 
verdicts against Dow Jones on the issues of liabitity and the 
$22.7 million in actual damages. After briefly stating that the 
jury could have found by a preponderance of the evidence that 
Dow Jones was negligent. and thus liable, in publishing the 
five defamatory statements, Judge Werlein rejected in five 
paragraphs Dow Jones’s argument that MMAR failed to p e -  
sent to the jury any evidence that any of the statements found 
false by the jury had caused MMAR to go out of business. Id. 
at 4-6. (MMAR expressly gave up any claim for damages to 
its reputation and sought damages only for the decline in the 
value of its business.) 

Judge Werlein gave great deference to the jury’s verdict on 
compensatory damages. Addressing Dow Jones’s argument 
that MMAR still would have gone out of business even if 
l e d ’ s  article had omitted the five statements found libelous, 
he said that ‘unliquidated damages proximately caused by an 
event are rarely ever capable of being proved with exactitude, 
much less with the kind of precision for which Defendants now 
argue.” Id. at 5-6. He added that Daw Jones hadn’t objected 
when the court intructed the jury to award damages only foi 
injuries caused by false and defamatory statements. Id. at 6. 

Observing that MMAR’s revenues dropped precipitously after 
Dow Jones published the statements adjudged libelous, and that 
the jury didn’t award MMAR the full amount of actual dam- 
ages that it sought, Judge Werlein concluded that there was 
enough evidence reasonable jurors to find tbat the firm had 
suffered quantifiable damages from the five statements. Id. 

Pmt Judgment Motions Filed by Both Sides 

Both sides have now filed post-judgment motions. Down 
Jones has renewed its motion for judgment as a matter of law, 
or in the alternative for a new trial or substantial remittitur. 
MMAR bas filed a motion to alter or amend the judgment to 
reinstate the punitive damage award. 

Dow Jones also filed a motion to stay execution of the. judg- 
meat which Judge Werlein bas granted. 

Calling Kevorkian a “KilleP” is 
a Statement of Fact 

Calling someone a “killer” is a statement of fact and not an 
opinion ruled Judge Sharon Finch in her denial of a motion to 
dismiss the Libel case brought by Dr. Sack Kevorkian against the 
American Medical Association (AMA). Jadt Kevorkian v. AMA 
a al,. No 96-605162 NZ, (Mich. Cir. Ct.. Wayne County, 
May 21,1997). The suit brought was based on allegedly defam- 
atory statements published by the AMA in press releases which 
referred to Kevorkian as a “criminal” who ’kills” ‘victims.” 
The court found that statements referring to someone as a crimi- 
nal and a killer could lead to the inference that the named indi- 
vidual is a murderer. Judge Finch stated that because murder is 
“among the most heinous of crimes,” the allegation of murder 
is -so strong and so unequivocal” that the statements wnstitute 
libel per se and are not protected opinion. Slip op. at 2. The 
Court noted that the plaintiff, although having been charged 
with the crime, had never been convicted of murder. 

The AMA had argued as well that the statements were privi- 
leged because they were released in conjunction with wmmuni- 
cations with the Michigan Attorney General and were allowable 
as part of their right to “petition to the government.” The 
court, however, disagreed and clarified that p”ss releases are 
designed to communicate with the press and are not necessary 
to communicate with the government. As to the AMA’s argu- 
ments that the statements were protected by the First Amend- 
ment, Judge Finch disagrd,  free speech. she noted, can ‘still 

cany a price tag.” Slip. op. at 3. 
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A NUMBER OF NEW LIBEL TRIALS ... 
In what is proving to be a busy spring for media libel 

and privacy cases, LDRC has learned of three wins and 
four losses in recent months. These are in addition to the 
verdict in MUAR v. Dow Jones, the $125,000 award 
against the Bangor Daily News and a former repmter of 
the paper, decided on May 15 and previously reported in 
the LDRC LibelLener (May at p. 3). and the bench trial 
resulting in a defendants’ verdict on false light in former 
Black Panther Bobby Seale’s suit against Gramercy Pic- 
-, repotted in this issue of the LDRC LibelLener at 
page 16. 

Rumph v. Sutherland 

In South Carolina Court of Common Pleas, Dorchester 
County, a jury on May 1 found in favor of the defendant, 
The Post And Courier, Iuc. The Iawsuit was brought by 
a former employee of the Sheriffs office, Barbara 
Rumph, an administrator who had left the Sheriffs office 
after her boss had been defeated by John Sutherland, the 
then-elected Sheriff of Dorchester County and the s o w  
for the story. She sued over the newspaper’s report that 
Sutherland had requested a State Law Enforcement Divi- 
sion investigation into what appeared to be missing funds 
collected by the office under the prior Sheriff. According 
to Sutherland, the money’s trail at that point stopped with 
plaintiff. Sutherland told the newspaper that he had been 
asked to locate the money by the individual on wbose be- 
half the fund were collected. Several days after the initial 
news report ran, it was determined that the initial com- 
plaint was erroenous, that the money had been received by 
the complainant from the SherifPs office in a timely fash- 
ion. Because the former Sheriff was in a political race at 
the time of these repats, a lace which he lost, the sugges- 
tion was made that the call for an investigation wxs 
prompted by political motives. 

Ms. Rumph alleged that the article implied that she 
had stolen the money. The plaintiff was held to be a pub- 
lic official for purposes of the suit and the report was 
found to be qualifiedly privileged. There apparently was 
no evidence of actual malice. While the case went to the 
jury, they were able to return a defendant’s verdict in 10 
minutes - perhaps not a record, but rewarding for the 

defendant nonetheless. 

Marsic0 v. The Patriot-News 

And a Dauphin County, Pennsylvania jury deliberated 
five hours on May 6 before rendering a verdict in favor of 
defendants, The Patriot-News of Harrisburg and its re- 
porter, in a libel suit. The case arose out of a series of 
articles on changes to the child support collection proce- 
dures in the Dauphin County Domestic Relations office 
that resulted in a substantial drop in collections. Marsico 
alleged that the newspaper implied that the was a 
‘deadbeat dad” and further, that his brother, a state legis- 
lator, had use his political influence to help him avoid 
child support payments. Lawyers for the defendants had 
argued not only the import of the stories, but tbat they 
were fair and ~ccurate reports of the changes in county 
policy and of the facts regarding plaintiff. The judge in 
the case had dismissed a false light claim and had disal- 
lowed any claim for punitive damages. 

Michael v. Morgantown Dominion Post 

Similarly, on May 1, 1997, a West Virginia jury in 
Michael v. Morgantown Dominion Post found for the de- 
fendant in a case arising out of a report concerning the 
indictment of a corporation which was engaged in the op- 
eration of a strip club. The newspaper was unwilling to 
tell LDRC about the case, and so we have little to report 
on the matter at this time. 

Wayne Elder v. Gaffney ledger Inc 

In Court of Common Pleas, Cherokee County, 
South Carolina at the end of May, a jury found the 
Gatkey Ledger Iuc. liable to Wayne Elder for $lO,OOO in 
actual and $300,000 in punitive damages. At issue was a 
call-in letters-to-the-editor column in the newspaper in 
which was published an anonymous letter contending that 
there was a drug crime problem in the area, that the Sher- 
iff knew who the drug dealers were, and questioning 
whether there was a pay-off to the Sheriff that allowed the 
dealers to continue operating. The first two points were, 
by the Sheriffs admission, true. He bad, in fact, applied 
for federal aid to assist in combating the problem, noting 

(Cmunuedonpge8) 
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that the city had tw few resources to do it on its own. 
Defendant's post-trial motions have been denied. Defen- 
dants plan au appeal. 

Valdez v. Champion Broadcasting 

In Massachusetts, Superior Court, Middlesex 
County, a jury awarded $1OO,ooO in compensatory dam- 
ages to Marino Valdez (S70,oOO) and his wife ($30,000) 
against Champion Bmadastm ' g and the two hosts of a 
radio broadcast in a trial in May. Mr. Valdez asserted 
that be was libeled on a Spanish language talk radio pro- 
gram broadcast by the hosts on leased time. from the sta- 
tion. Plaintiff sold advertising time for a company tbat 
operated a Spanish language newspaper and radio station 
that competed with the defendant-hosts, and plaintiff was 
reportedly making negative comments about the host- 
defendants in their community. The defendant-hosts 
told their audience about plaintiff's conduct, and stated 
that they felt the plaintiff was acting in an unprofessional 
and unethical manner. They also laughed at the plaintiff, 
mockingly stating "Who is Marino Valdez?" Claims for 
intentional infliction of emotional distress against the 
station (although not against the hosts) and tortious inter- 
ference were. hocked out at the summary judgment 
stage. 

Plaintifps only proof of injury was damage to his 
-age and all of his damages were premised on emo- 
tional harm. His wife sued for loss of consortium. A 
post-trial motion is pending before. the trial judge on be- 
half of the radio station, challenging the finding that the 
station was negligent in not using the delay switch to 
prevent broadcast of the statements and seeking dismissal 
of the claim under a Massachusetts statute that by its 
terms may bar libel suits against stations for statements 
made by those who the station is not under an obligation 
to control by virtue of federal law. 

Bueno v. Rocky Mountain News 

And in Colorado, a jury awarded $53,250 compen- 
satory and $53,250 punitive damages to the plaintiff Ed- 
die Bueno against the Rocky Mountain News based upon 
a false light claim. Plaintiffs defamation, negligence, 
and related claims for libel were dismissed by the court 
at the close of the plaintiffs case for failure to prove a 

false statement of fact. Additionally, the court found that 
the plaintiff had failed to establish any special damages. 
Despite these rulings, the judge allowed a false light claim 
to go to the jury. The case resulted from an article in the 
Rodry Mountain News about 'Denver's Biggest Crime 
Family," a family of 18 children in which 16 had criminal 
re~sds. The article fahued a family tree and traced the 
criminal history of the family. While much of the crimi- 
nal aciivity occurred between 10 and 20 years ago, five of 
the brothers are currently in prison; three serving life sen- 
tences. Plaintiff was one of two siblings without a crimi- 
nal record, a fact which was noted in the mticle. The 
Rocky Mountain News will be Wig post-trial motions. 

Yow v. Journal Newspapers, Inc. 

Finally, on March 13, 1997 a Virginia jury ordered 
Journal Newspapers, Inc. to pay $150,000 to Barbara 
Yow, a Public Health Nurse employed by the Common- 
wealth of Virginia's Department of Health, and who was 
assigned to provide nursing services to a public high 
school. Yow s u e d  after the Prince Wlliam Journal pub- 
lished news articles, an editorial and a religious column 
which questioned whether Yow had violated Prince 
William County Public Schools Regulation 753, prohibit- 
ing nurses from counseling students about abortion on 
school grounds. The case went to the jury after the trial 
judge refused to find Yow to he a public official or the 
controversy surrounding her actions to be a matter of p u b  
lic concern. On post-trial motion the a d  was reduced 
to $75,000. 

Tom KeUey and LDRC are cataloguing the trials of 
the yeor. Tom will be doing his biennial hinlpresenta- 
rion and wrinen materials for the NUNABJLDRC 
Conference in September. Ifyou k M w  of recenl trials, 
please give us a call. LDRC, of course, tries lo keep 
hnckofalllrialdata forournowannualsu~eyofclant- 
ages in libel, privacy and related cases. 
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Criminal Libel Proceedings Against 
Two New York Times Reporters 

in Mexico 

On February 23, 1997. lhe New York limes published a 
front-page article entitled "Shadow on the Border: Drug Ties 
Taint 2 Mexican Governors.' The article, relying on U S .  gov- 
ernment documents and s o w ,  discussed connections between 
two sitting Mexican governors and narcotics traffickers. The 
governors, Jorge C a d l o  Olea of Morelos and Manlio Fabio 
Beltrones of Sonom, have each asked the Mexican Attorney 
General's Office to open a criminal investigation against Ihe 
Tuner' Mexico City Bureau Chief, Sam Dillon, and limes Re- 
porter Craig Pyes. Their goal is to have these reporters prose- 
cuted for rriminsl libel. 

Mexico's Criminal defamation statute dates from 1917. 
Mexican politicians have recently been turning to it to supprw 
speech with alarming regularity. The two Tmer p"edings 
were preceded by a number of prosecutions of Mexican journal- 
ists. 
h addition to allowing criminal prosecution for libel at all, 

the 1917 law contains other provisions unfamiliar to American 
libel lawym: tmth appesrs not to be a defense; public officials 
are subject to relaxed, not heightened, burdens; and defenses 
like actual malice and the privilege for fair and accurate reports 
of official proceedings do not exist. Libel as a criminal offense 
is punishable by up to 11 months in prison. 

Mexican law apparently does bar prosecution of foreigners 
where the conduct in question is not criminal in their home 
countries. At a minimum this should &ow for introduction of 
the actual malice standard, and more broadly, the argument that 
the United States does not have a national criminal libel provi- 
sion. It m y ,  however, present both sides with the opportunity 
to discuss the vitality of the surprising number of criminal libel 
statutes that remain on the books in many American states. 

The Committee to Protect Journalists, a New York based 
organization that concerns itself with the safety and Freedom of 
journalists around the world, sent a letter dated June 6, 1997 - 
Freedom of Expression Day in Mexico - to the President of 
Mexico, Ernesto M i l o ,  expressing its concern about the use 
of criminal libel law in Mexico as a weapon to supress journal- 
ism on matters of public concern. The Committee to Protect 
Journalists reported also on violence and intimidation, as well as 
lesser limitations on the ability of journalists to function in the 
country. 

u ~ 

Ninth Circuit Dismissed Mayor's 
Libel Lawsuit 

By Jeffrey S. Portnoy and Pets  W. Olson 

A panel of the Ninth Circuit Court of Appeals has unani- 
mously affirmed the dismissal of a libel lawsuit brought by 
he former mayor of Honolulu, Frank Fasi, against the Hon- 
dulu Srar Bullelin. Fasi sued the newspaper over an editorial 
rebuking his opposition to a developer's request to rezone 
some land. The mayor was amenable to the rezoning request 

EO long as the developer donated a nearby parcel of land to 
the city for the construction of a sports complex. 

The editorial, entitled "Blackmail Incorporated." was 

highly critical of the mayor's effort to 'extort' money from 
the developer and described his position as "legalized black- 
mail.' According to the editorial, the mayor's & = 
approach interfered with responsible development and would 
ultimately only serve to drive up housing costs. 

In his lawsuit against the newspaper Fasi claimed the edi- 
torial was libelous per se because the average reader might 
conclude that he was being charged with the actual commis- 

sion of a crime. However, United States District Court Judge 
David E m  granted the newspaper's motion to dismiss, hold- 
ing that the editorial was a protected statement of opinion. 

On appeal, the Nmth Circuit Court of Appeals issued a 
memorandum opinion summarily affirming the dismissal. 
Citing the U.S. Supreme Court's decisions in the M i b v i c h  
and Greenbell Publishing caras, and the Ninth Circuit's deci- 
sion in Parrington v. Bugliosi, the court held that the First 
Amendment 'protects the 'rhetorical hyperbole' and 
'imaginative expression' that authors used to enliven their 
prose. " The court said that the overall context of the editorial 
revealed that the phrases 'extortion' and 'blackmail" were 
rhetorical and referred to the zoning controversy. 'Such 
speech falls clearly with the First Amendment's protection,' 
the court said. 

Fasi's lawyer, Neil Papiano, has stated he will seek fur- 
ther review of the Ninth Circuit's opinion. 

Jeffrey S. Portnoy and Perer W. Ohon are with thefirm 
Caa'es Schurre Fleming & Wright in Honolulu. Hawaii ana' 
represenr Gannerr Company. 
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Political Cartoon and Related Article Found Capable of Stating Actual Facts 

In a relatively rare finding that a political cartoon could be 
defamatory, a Tennessee state Court of Appeals held that the 
trial court erred in granting the defendant’s motion for sum- 
mary judgment in a libel action by public figure Lincoln W. 
(Chips) Moman against the publishers of a weekly newspaper 
lhe Memphis Flyer (M.M. Corporation). The court found 
that genuine issues of material fact remain concerning the 
defamatory potential of the newspaper’s cartoon caricature of 
and three of its statements about Moman, and whether the 
jourdist’s depositions demonstrate a reckless disregard as to 
whether portions of the article were true or false. Moman v. 
M.M. Corporation, 1997 W L  167210 (TeM.App. April 7, 
1997). 

Chips Moman, a nationally renowned music producer, 
filed suit against lhe Memphis Ftyer for allegedly defamatory 
remarks made in an article questioning the propriety of Mc- 
maa’s recording business in Memphis. In 1985, with the en- 
couragement and support of the mayor of Memphis and the 
president of First Tennessee Bank, Moman moved to Mem- 
phis to open a recording studio. The mayor and bank president 
hoped that Moman’s presence would rejuvenate an ailing 
Memphis music scene. To facilitate M o m ’ s  venture, First 
Tennessee Bank loaned him $720,000, and the city leased him 
an old fire station for $1.00 per year and no tax obligation. 
Though Moman produced several hit albums, the enterprise 
was unprofitable and he declared bankruptcy in 1989, just 
four years after opening the studio. 

Shortly before Moman closed the studio, n e  Memphis 
Flyer, a weekly enler*unm . ent newspaper. published an article 
criticizing Moman’s recording business and questioning the 
mayor’s and bank president’s support of Moman. Among 
other things, the journalist, H. David Lyons, criticized Mo- 
man and the city for using public funds and incentives in their 
ill-fated venture. On the front page of the newspaper and the 
first page of the ahcle, the publishem included a caricahm of 
Moman leaving Memphis with money stuffed in his pockets, 
suggesting that he took advantage of the city’s generosity and 
walked away with its money. After Moman declared 
bankruptcy, llze Flyer printed a second aticle confirming its 
predictions that Moman would close up shop and leave town. 

Moman alleged tbat the caricature and 23 of the published 
statements disparaged his talent and integrity, falsely accused 

him of stealing public money, and generally defamed his 
character. The judge dismissed most of the statements as sub 
stantially true, non-actionable opinion or not capable of 
defamatory meaning. However, the court found that the cari- 
cature and three statements alleging improper use of public 
funds were misleading and thus a jury could find them capa- 
ble of defamatory meaning. 

Strict Definition of Defamation 

Though he reversed the grant of summary judgment, 
Judge Brown nonetheless used a strict test to determine 
whether the newspaper’s statements were capable of defama- 
tory injury: the statements ”must constitute a serious threat 
to plaintiff’s reputation. . . They must carry with them an 
element ‘of disgrace.’” 

Coupled with this strict definition, Judge Brown used an 
equally strict understanding of fair coaunent, suggesting that 
the published statements must be both true and m- 
defamatory in order for the opinion to be protected. 

Mort Statements Dismissed as NonActionable Opinion 

The court dismissed many of Moman’s allegations as pm- 
tected opinion. Relying on the standards set in Golr Y. 
Welch,418U.S. 323,94S.Ct.2997,41L.Ed.2d789(1974), 
OId Dominion Branch No. 496 v. Austin, 418 U S .  264, 94 
S.Ct. 2770, 41 L.Ed.2d 745 (1974), and Greenbelt Chop. 
Publ’g Ass’n v. Brerler, 398 U S .  6, 90 S.Ct. 1537, 26 
L.Ed.2d 6 (1970), the court found that “the First Amendment 
wil l  not permit recovery in defamation for a statemen( which 
is the mere expression of au opinion and which does not assert 
by implication the existence of underlying false, defamatory 
facts. The court found that only two of the journalist’s state- 

ments were opinions that implied the existence of underlying 
defamatory facts. 

But the court found that the cartoon, in conjunction with 
the title - ‘Goodbye, Mr. Chips,” with the subtitle of ‘The 
City Fathers brought him back to save Memphis music. But 
will Chips Moman just take the money and run?” - snd the 
article itself could be understood as stating as actual fact that 
Moman took money from the public and moved to Nashville. 
It should be noted that the court states that these “actual facts” 

@nnnuedonpoge l l j  
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are an implication from the cartoon and article. 
This finding is reminiscent of McDermon v. Biddle, No. 

46 E.D. Appeal Docket, 1995, 24 Med. L. Rptr. 1980, 
where the Pennsylvania Supreme Court held that otherwise 
true articles can take on defamatov meaning and falsity when 
'read through the screen of editorial and m o o n  comment. " 
See LDRCLibelzaner, April 1996, p.3. 

Also capable of defamatory meaning was a statement that 
there were m o r s  that Moman had 'shortchanged one musi- 
cian too many." That, the court found, implied that M o m  
cheated musicians and ran a 'quick and dirty operation. " Be- 
cause defendants refused to reveal the source@) for the state- 
ment, a question existed as well as to whether or not there 
were any rumors to that effect. 

Not defamatory, the court found, were statements that the 
interest M Moman's loan was 4% when it was lo%, that his 
'trademark chart-toppers were getting farther and farther 
apart," that he was a 'guy with an answering machine who 
produces just three or four albums a year" and other state- 
ments that Moman asserted were either false with respect to 
his relationship to the City andlor with respett to his busi- 
ness. Without having the entire article set out in the opinion, 
it is difficult to evaluate the subject judgments of the court as 
it parses through the many disparaging statements made about 
plaintiff and his operation. It may be noted that many of the 
phrases found to be susceptible of summary judgment may 
prove useful to other defendants seeking analogies in their 
own arguments about defining what is defamatory, opinion, 
and hyperbole. 

Actual Malice Could Be Attributed to the Journalist 

F i y ,  because Moman is a public figure, the court ap- 
plied the actual malice test of New York Ernes Co. v. SuNi- 
van, 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d. 686 (1964), 
which it easily resolved in favor of Moman. In his deposi- 
tion, Lyon stated that it was not his job to determine the truth 
or falsity of the information he wrote. Moreover, he said that 
he 'didn't think that the truth or falsity of an item affects its 
newsworthiness." The court found that Lyons acted with 
'reckless disregard of whether the article was true or false." 
As a result, the judge remanded the case for further consider- 
ation of the offending shtements. 

Sports Complaints On The Rise: 
Sports Talk A Main Target 

The fast half of 1997 has been marked by a number of 
highly publicized defamation complaints filed by sports figures 
against media organizations. In all, LDRC is tracking seven 
complaints filed by athletes or their teams against the media. 

Sports talk radio, sometimes accused of having its free- 
wheeling, shwt from the lip hosts working without the benefit 
of the fact-checking found in more traditional journalism, has 
drawn a good deal of the fire with three complaints (and a 
fourth possibly on the horizon) filed over the sometimes flip 
pant remarks made by the stations' hosts. 

Philadelphia f/yers v. WIP-AM 

The Philadelphia Flyers have brought a libel suit against 
WIP-AM, a sports-talk radio station, for comments made about 
Flyers captain Eric Lindros by WIP host Craig Carton. In an 
announcement made March 6, Flyers chatman Ed Snider also 
announced that he would seek to terminate the team's relation- 
ship with WIP, which currently airs all of the Flyers games. 
Lindros, the subject of the comments by Carton, was also re- 

ported to be considering his legal options. 
On February 28, Carton reported that Lindms had been 

"suspended" from a February 15 game because he was either 
hungover or drunk. Carton has said that four 60urces con- 
firmed his story, including two within the organbtion. At the 
press conference held to announce the fling of the suit, Snider 
vehemently denied the accusation stating that Lindros missed 
the game due to a lower back strain. WIP-AM found itself the 
subject of a fair amount of criticism and not much sympathy in 
local newspapers for its general talk radio style and on-air per- 
sonalities, characterized in one article as 'bullies." 

Phelts v. KCTE 151OAM 

In February, Patrick Phelts, a Boston College football 
player, filed suit against One-%-%e Sports On-Site, Inc., a 
syndicator of talk-radio shows, K C E  1510 AM, a Kansas City 
radio station, and on-air personality Johnny Renshaw for 
defamation, false light invasion of privacy, and outrageous 
conduct. The complaint alleges that on November 6, 1996, in 
the midst of an investigation into athlete gambling at Boston 
College, Renshaw announced that Phelts's name was included 
on a list of players involved in the scandal, which Renshaw 

(Connmed on p g o  12) 
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claimed to have in front of him, and continued to note that 
“Iphelts] was one of the ringleaders. ” 

Later that afternoon, in a nationally televised news confer- 
ence, it was disclosed that thirteen Boston College athletes had 
admitted to impermissibly betting on sports events, but as the 
complaint pointed out, ”Patrick Phelts was not among the 13 
players identified as being involved in the gamblig scandal 
and, in fact, was never implicated in it, or in the Middlesex 
County investigation, in any way.” The three count complaint 
demands $40,000 in compensatory damages in addition to ‘fair 
and reasonable” punitive damages. 

Renshaw later claimed he was only “joking” about his com- 
ments concerning Pbelts. 

cox v. WIOD-AM 

Former Miami Dolphin and current Chicago Bear, Bryan 
Cox. bas filed suit against WIOD-AM, a Miami-based sports 
talk radio station, alleging that one of the station’s hosts im- 
plied that he was a homosexual. The case is reportedly ‘in liti- 
gation.” 

Another possible sports talk complaint. . . 
Another sports figure case which has been talked about in 

the press but has not actually been filed involves former Pitts- 
burgh Penguin Mario Lemieux. Lemieux is reported to be sen- 
ously considering filing a libel suit against WTAE-AM, a 
Pittsburgh-based sports talke radio station, whose host ajokingly 
suggested” that Lemieux wanted the team to acquire Petr Klima 
because Klima’s wife and Lemieux’s wife were lesbian lovers. 
W e  Lemienx’s attorney has requested and rewived a tape of 
the broadcast, it is unclear if Lemieux will actually bring snit. 

Other Sports Complaints: 

In addition to the sports figure complaints filed against talk- 
radio stations, a number of athletes have also brought suit over 
reports in more traditional media contexts. 

Garner v. Philadelphia Daily News 

In March, ESPN reported that Philadelphia Eagles &g 
back Charlie Garner filed a libel suit against the Philadelphia 
Daily News and reporter Kevin Mulligan. In July 1995, the 
paper reported that Garner had tested positive for marijuana 
during an unannounced drug test. The hTL subsequently is- 
sued a statement which said tbat Garner had not tested positive 
for any illegal substance. 

Washburn v. CBS 

On April 10, 1997 The New York T w  reported that former 
Golden State Warrior and Atlanta Hawk Chris Washburn was 
suing CBS and Warner Brothers. Washbum alleged that the 
CBS movie. “Never Give Up: The Jimmy V. Story,“ k u -  

rately depicted Washbum as a drug addict while in college. 
Washbnrn argued in his complaint that it was not until after he 
began playing in the NBA that he began using drugs. 

Young v. The Fresno Bee 

In another suit arising out of a college gambling scandal, 
F m o  Smte baskethd point guard Dominick Young has filed a 
libel suit against lh Fremo Bee over allegations that Young is 
the focus of a point-shaving investigation. Young’s complaint. 
filed April 14, 1997, charges that the Bee articles falsely  ofu use 

Young of criminal activity and “consort[ig] with illegal book- 
ies, gambles, criminal and other scoundrels.” 

The $11.2 million suit follows Bee articles which reported 
that Young was seen at a nightclub after a game taIking to a 
businessman who was described as a major local sports beaor 
and bookie. 

williams v. 1014s 

Dallas Cowboy Erik Williams has filed a pair of lawsuits 
over the media coverage of and police investigation into the alle- 
gations of mpe leveled by Nina Shahravan, a young woman who 
often hung around the team. Shahravan, who claimed that she 
was raped in late December 1996 by Williams while another 
teammate held a gun to her head, eventually confessed that the 
allegations were made up and was subsequently charged with 
perjury. Williams‘ suit against the city of Dallas and its police 
department alleged that his civil rights were violated by the pub 
licity the police sought to bring to the accusations and becaw 
they allegedly ignored evidence which contradicted her story. 

Williams also sued KXAS-TV and reporter Martin Griftin, 
alleging that Grit?% and Shahravan agreed to report to the police 
a story about the assault. In addition, the complaint alleged that 
Griffin and KXAS, among other things, aided and abetted fraud 
by acting ‘with willful blindness to the falsity of Shahravan‘s 
actions. ” Griffen is alleged to be well known” for his tabloid 
style attacks on the Cowboys and Shahravan is alleged to have 
been a regular source enlisted by Griffen to provide information 
on the players. Williams‘ complaint also included causes of 
action for defamation, invasion of privacy, infliction of emo- 
tional distress and trespass. 
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Polygraphic Evidence Ruled 
Admissible to Corroborate 
Libel Defendant's Version 

of Controversy with Plaintiff 

By Juan R. Marchand Quintero 

The h e m  Rico Circuit Court of Appeals ruled in favor of 
admitting the results of a polygraph test, offered by defendant 
newspaper El Vocero, which tends to corroborate published al- 

legations of sexual harassment by the plaintiff in a libel case. 
The ruling is of first impression in a defamation case in F'uerto 
Rico. and it abandons prior case law totally banning the use of 
polygraphic evidence. Vega v. El Vocero de Puer~o Rim, Civ. 
No. 92-0754 (Cu. Ct. App. San Juan 3/26/97) 

In the underlying action, plaintiff district attorney Iris 
Melhdez alleged that the El Vocero articles defamed her, and 
that codefendant Mrs. Martha Marrero, her former legal secre- 
tary, had lied from the start. The series focused on the adminis- 
trative charges fled by Mrs. Marrero against her boss, which 
were dismissed in due course. The plaintiff denied that any inci- 
dents of harassment occuned between her and Mrs. Marrero. 

El Vocen, retained the services of Dr. David Raskin, who 
administered the polygraph test to Mrs. Manem. The results 
were very positive for defendants' version of the facts, as pub- 
lished in the articles, and they were offered for admission into 
evidence. The San Juan Superior Court denied the petition, but 
the Circuit Court of Appeals reversed the denial, ruling in favor 
of El Vocero. 

The opinion by Judge Roberto C6rdova. for a unanimous 
panel, traces the evolution of the case law respecting poly- 
graphic and scientific evidence, as well as the technical develop 
ment of the machine and computer software now available. The 
court analyzed the applicable standards for the admission of sci- 
entific and expert evidence, recently set forth in Dauben v. 
Marell  Dow, 509 U.S. 579, 125 L.Ed. 2d 469 (1993). See 
also, Honk and Quick, l'he Polygraph in 1995, Progress in Sci- 
ence and the Law, I1 N.D. Law Rev. 987 (1995). 

The court held that the use of the polygraph has gained ac- 
ceptance in the scientific community, and has been the object of 
peer review as well as publication. Therefore, it reasoned, ex- 
clusion of polygraphic evidence should not be automatic; each 
decision should be analyzed on its merits. 

" m h e  courts should not turn their backs on the scientific 

advances which promote a greater factual certainty,' the court 
concludes. It proceeded to distinguish prior case law which 
had excluded the use of polygraph tests in the labor field, since 
such tests performed on employees were not really 
"voluntary." MS. Marrero, on the other hand, submitted vol- 
untarily to the test. 

The court concluded by remanding the case 'to allow the 
parties to carry out discovery with the participation of n poly- 
graph expert. ' Trial in the case is set for December. 

The decision opens up the possibility of bolstering the de- 
fense of cases in which credibility of witnesses is pivotal. It 
also opens the possibility of performing polygraphic tests in 
the pre-publication stage as part of a journalist's due diligence. 

Juan R Marchand Quinrero 's lawfirm is located in Puerto 
Rico and is representing El Vocero in this m e r .  

Greek Airline Executive's Libel Claim 
Against Greek Language 

Paper Dismissed 

Declining to follow the recommendation of a magistrate 
judge, Judge Shirley Wohl Kram of the Southern District of 
New York last month granted summary judgment to a Greek- 
language daily on actual malice and neutral reportage grounds 
in a libel suit brought by a high-ranking executive of Greece's 
~ t i o n a l  airline. Coliniaris v. D i m ,  No. 92 Civ. 8372 (SWK), 
1997 WL 283389 (S.D.N.Y. May 28,1997) at *5. 

A crucial element in Judge Kram's decision - and one point 
upon which she and Magistrate Judge Ronald J. EUis agreed - 
was her finding that plaintiff Nicholas Coliniatis, who was 
Olympic Airways's Director of Operations for Nortb and South 
America when the supposed libel was published, was a public 
official or public figure within the Greek-American community. 

Coliniatis sued lhe National Herald, a New York newspa- 
per, over an October 1992 story that reported the contents of a 
letter to Olympic from its law firm, Dimas & Johnston. The 
letter said that Cobiatis may have been demanding a kickback 
from a real-estate broker involved in the purchase of Olympic's 
new New York offices. Id. at '2-*3. The story also reported 
that the real-estate broker had denied being asked for kickbacks 
when ?he Narional Herald interviewed him, and that Simos C. 
Dimas, the partner at Olympic's law h who wrote the letter, 
had refused to comment on the alleged scheme to the newspa- 

(Connnuedonpagge 14) 
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per. Id. at *3. A few months after the story in n e  National 
Herald appeared, Coliniatis was recalled to Greece by Olympic 
and tired. Id. at *1,+3. 

Lobby, 477 US. 242,255-56 (1986) requirement that a plain- 
tiff present enough evidence at the summary judgment stage to 
show that a -mbk jury could find actual malice by clear 
and convincing evidence, holds that Coliniatis failed to meet 

Status in the Relevant Community 
his burden on showing reckless disregard.Coliniatis, 1997 WL 
283389 at +6. Judge Kram says that n e  National Herald's 

It is unclear from Judge Kram's opinion whether she and 
Magistrate Judge Ellis found Coliatis to be a public official or 
public figure, as Judge Kram uses both terms in different 
tions of her opinion. See id. at +3,*4,*5. She writes that Magis- 
trate Judge Ellis applied the actual malice standard Of fault for 
four reasons: First, that "Coliniatis had or appeared to have 
substantial responsibility for, or control over, government af- 
fairs" - the operations of an airline owned by the Greek govern- 
ment; second, tbat "the public had an independent interest" in 
the plaintiffs performance; third, that Coliniatis had some ac- 
cess to means to rebut the accusations; and fourth, that he had 
'assumed the risk of greater public scrutiny.' Id. at +3. 

failure to ask Coliniatis about the letter until shortly before 
publication did not show the sort of willful blindness to the 
truth that, she says, the reckless disregani standard demands. 
Id. at q. 

She distinguishes this c ~ s e  from Hcme-Hankr Communicu- 
rions, Inc. V .  COfIMKghton, where the US. supreme Court 
found achlal malice in a newspaper's failure to investigate fully 
b r i w  charges against a candidate for judicial office. Judge 
Kram says that, unlike the paper in Harre-Hankr. Ihe National 
Herald did not evidently try to avoid the truth by refusing alto- 
gether to interview a key some or listen to important tapes. 
Id. at *8. 

Judge Kram offers another reason to use the actual malice 

standard. Noting that Coliniatis testified that the operations of 
Olympic Airways are important io many Greek Americans, she 
finds that "[wlhen an alleged libel is addressed to a particular 
ethnic community in its own language, as here, the plaintiffs 
status should be determined based on his s t a b  in that commu- 
nity.' Id. at +5. To support this reasoning, Judge Kram cites 
DeCarVamO v. DaSilvu, 414 A.2d 806 (1980), in which Rhcde 
Island's highest court held that a libel plaintiff was a public 

She also says that, contrary lo the magistrate judge's find- 
ing, n e  Nationul Heruld's decision to publish despite the bro- 
ker's denials and Dimas's refusal to comment nse. not evidence 
of reckless disregard because 'emphatic denials are part of the 
landscape of journalism.' Id. at +7. Judge Kram suggests that 
includmg the denial and .no comment' was a good idea be 
cause it shows that Zbe Notional Herald did not i n h d  to avoid 
the truth or mislead its readers about the solidity of the charges 
against Coliniatis. See id. at *8. 

figure for purposes of a lawsuit against a Portuguese-language 
broadcaster because of his prominence in the Portuguese- Neutral Reportage Applies 

American community. 

No willful Blindness to Truth 

Again disagreeing with Magistrate Judge Ellis's rerammen- 
dation, Judge Kram says that Ihe National Herald story is pro- 
tected by the neutral reportage doctrine advanced in Edwara5 
v. National Audubon Soc'y. 556 F.2d 113 (2d Cir. 1977). She 
h& that, like the National Audubon Society, Dimas & John- 
ston was a responsible and prominent orffdnization whose accu- 

sations against Coliniatis werenewsworthy in themselves. GI- 
iniuris, 1997 WL 283389 at Judge Kram ndds that she 
found no evidence that NatiOMl Herald subscribed to or 
distorted the letter's allegations. Rather, she says, the. paper's 
report was "accurate and disinterested,' reporting only the 
truth of the matter at hand that the letter was written, what it 
said, how National Herald conducted its investigation, and 
the fact that two players in the controversy denied the letter's 
allegations or refused to comment. See id at 58. 

JudgeKram's opinion diverges from the Magistrate Judge's 
report on the issue of reckless disregard. Magistrate Judge Ellis 
found that a reasanable jury could find that lke Nufionul 
old had acted with reckless disregard for its story's truth or 
falsity because the paper knew that the d-estate broker had 
denied being asked for a kickback and that S h O S  D ~ s  had 
refused to comment. Colinimis, 1997 WL 283389 at *3. The 
magistrate judge also found evidence of reckless disregard in 
the fact that Ihe National Heruld did not try to ask Coliniatis 
about the letter's allegations until one day before it published its 
story, even though one of the paper's reporters had interviewed 
Coliatis about another subject four days earlier. Id. at *3-*4. 

But the district court, after quoting the Anderson v. Libmy 
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Chuck Jones Is Libel Proof 
Federal Judge Bemoans Rise in Pro Se Complaintri 

Scheindh wrote that Jones’s case brought ‘into sharp conhast 
the tension between the long-standing statutory right of access 
to the United States courts by pro se litigants and the increasing 
need to protect suuce judicial resources.” Id. (footnote omit- 

ted). He noted that courts must liberally construe pro se claims, 

LDRC would like to thank the fol/owing 
interns for their contributions to this month’s 

LDRC Libelletter: 
Erik Bierbauer, Nn/ law School 

Patrick McCabe. Nyu Law School 
Ted Smoot, Columbia Law School and give them credence even if they uappear to be fantastic and 

delusional.” Id. But the judge also complained that if he were 
to address each of Joues’s claims and the defendants’ responses and Jason Zedeck, Bosfon Universify 

School of Law 
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Former Libel Plaintiff Arrested for 
Planning to Kill Husband and 

Trial Witnesses 
Had Paladin Press Book on Silencers 

Former Maryland U.S. Senate candidate and libel 
plaintiff, Ruthann Aron, was arrested on June 9 for al- 
legedly plotting to kill her husband and two witnesses who 
testified against her during her 1996 libel lawsuit against 
U.S. Labor Secretary William E. Brock RI. 

Police seized an assault rifle, catalogs for ordering false 
identification cards, and a stolen Virginia license plate along 
with Paladii Press’s “How to Make a Disposable Silencer,” 
and “The Hayduke Silencer Book Quick and Dirty Home- 
made Silencers,” which Arm was allegedly using to plan 
the murder of her husband, B q  Amn, and two Baltimore 
lawyers, Arthur Kahn and John Harrison. 

Kahn and Harrison, who had represented clients who 
had sued Aron, also testified against her in Aron’s defama- 
tion suit against William E. Brock ITI. Aron sued Brock, 
her opponent in the 1994 Republican primary for U.S. Sen- 
ate, after Brock told reporters that Aron had been ‘found 
guilty, convicted by a jury of fraud,” and had paid 
‘hundreds of thousands of dollars in fines,” in addition to 
running negative campaign ads which stated that Aron had 
‘trouble obeying the law” and had been “ruled out of 
bounds” by the courts. 

While Aron had, in fact, never been convicted on any 
criminal counts, she had lost two lawsuits brought against 
her by business partners. Both suits were.. however, eventu- 
ally settled - - one while the verdict was on appeal and the 
other after it had heen set aside. The Maryland jury hearing 
Aron’s libel suit in April 1996, however, decided that the 
harsh negative campaigning did not cross the line into 
defamation. 

On May 29, 1997 a Maryland appeals court ruled that 
Aron has the right to request a new trial, finding that the 
lower court judge should not have denied Aron’s lawyers 
the chance to review a juror’s notes on the trial, which Aron 
alleged were used to influence the other jurors. 

Former Black Panther Loses 
Docudrama False Light Claim 

Possible False Portrayal Found, 
But No Actual Malice 

A federal judge in Pennsylvania found that a 1995 docu- 
drama about the Black Panther Party did not tortiously por- 
tray former Black Panther chairmsn Bobby Seale in a false 
light when it depicted fictionalized scenes of Seale buying 
guns and arguing with fellow Black Panther Eldridge 
Cleaver. S a l e  v. Grwnercy Picturer, No. 95-CV-2174, 
1997 WL 275471 at *5 (May 15, 1997). 

After a bench trial, Judge Raymond I. Broderkk of the 
Eastern Discrict of Pennsylvania found that the film Pun- 
?her, released by defendant Gramercy Pictures and three 
other defendant film companies, fit the definition of docud- 
rama advanced inDavis v. Costa-Gavrar, 654 F.Supp. 653, 
658 (S.D.N.Y. 1987) because it used simulated dialogue, 
composite characters and te lwping of events. Unlike a 
documentary, the court went on, a docudrama is primarily 
a work of entertainment that does not purport to adhere 

strictly to facts. Id. 
The court also noted that, as an undisputed public figure. 

thers, Seale had a weaker right to privacy than someone 
who was not in the public eye, at least in regard to his Black 
Panther activities. Id at *5, ciring J. Thomas Mccarthy, 
The Rights of Publicity and Privacy s. 5.9@)(1) (March 
1996 insert). 

A False Light: What the Film Didn’t Show 

who had written books and lectured about the Black Pan- 

Judge Broderick said that Panther did create the false 
impression that Sale  lost mntrol of the Black Panthers to 
Cleaver after the assassination of Martin Luther King, Jr. 
in April 1968, and it failed to depict him as an advocate of 
nonviolence, but that this did not rise to the level of tortious 
invasion of privacy because Seale failed to pmve by clear 
and convincing evidence that the filmmakers had acted with 
actual malice. Id. at ‘1041. 

The problematic scene showed the actor playing Seale 
trying unsuccessfully to convince the actor playing Cleaver 
that it was a bad idea for the Black Panthers to initiate vio- 
lence against the police. Id. at *8. Punrher producer Melvin 

(Connnued onpage 17) 
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Van Peebles. a defendant, testified that he made up the ar- 
gument scene to dramatize the schism that developed be- 

show Seale in *a false light' that 'would be highly offen- 
sive to a reasonable person,' as the Restatement requires. 

Id. at *8, citing Restatement (Second) of Torts t 652(e). 

at *lo. 
The court found that, because the Scene did not set out 

Seale's position as the advocate of non-violence against the 
police, nor include a depiction of Seale leading an April 7, 
1968 rally in which he snccwfully urged Black Panther 
members to forgo violene -what the court characterizes 
as 'perhaps his finest hour" - the argument scene por- 
trayed him in a false light Id. at *IO. It is analysis that 
should give First Amendment lawyers some pause: that the 
failure to "depict Bobby Seale in the light he deserved' 
constituted a false light. Id. 

No Actual Malice 

But the court, noting that Pennsylvania follows 5 
652(e) of the Restatement (Second) of Torts in false light 
cases, held that the S e d  defendants had not acted with the 
level of fault- howledge or reckless disregard of the false 
light--that the Restatement requires. Id. at *11. Key to 
Judge Broderick's finding was the fact that the filmmakers 
had hired a former Black Panther and a historian to verify 
the accuracy of the film. Id. at *11. The court also found 
it significant that producer Melvin Van Peebles testified 
that he and his son Mario, who co-produced, sympathized 
with the Black Panthers and had tried to show them in 
"the best light possible.' Id. 

M e  had also claimed false light invasion of privacy by 
another scene, in which the actor playing him was shown 
buying firearms in a Windowless room. Id. at %-V. Seale 
said the scene suggested that he had furtively purchased 
illegal guns for the Black Panthers, when in fact he had 
always bought legal guns out in the open. Id. But the court, 
citing Masson v. New Porker Magazine, lnc., 501 US. 
496, 516 (1991) for the proposition that 'minor inaccura- 
cies do not amount to falsity,' held that the gun-purchasing 
scene was substantially accurate, in that the dialogue indi- 
cated that the Seale character was buying only legal guns. 
Seak, 1997 WL 275471 at V - * 8 .  Thus, the scene did not 

tween Seale and Cleaver in the days before Cleaver en- 
gaged in a shootout with po- 
lice, and to show that Seale 
was thinking of the Black Pan- 
thers' long-term interests. Id. 

Publicity Claims Dismissed 

addition rn his invasion of 
privacy claims, bad al- 
leged that photographs of the ac- 
tor playing him in Panther that 

First Amendment Lawyers should note: a 
failure to depict theplainiiff in rhe "light he 

deserved" constituted false light 

appeared on the liner notes of the film's soundtrack com- 
pact disc violated his common-law right to publicity as 
well as the false advertising provision of the Lanham Act, 
codified at IS U.S.C. 9 l lS(a).  Id. at *12. Judge Broder- 
ick noted that no Pennsylvania c~ses clearly set forth the 
elements of a right to publicity claim, but he predicted that 
the Pennsylvania Supreme. Court would adopt the formula- 
tion published two years ago in the Restatement (pird) of 
Unfair Competition. Id. The court held that Seale failed to 
prove by a preponderance of the evidence that the. two 
photographs had lLsed his name or Likeness solely to attract 

attention to a work unrelated to him, so comment C to 8 
47 of the Restatement (Third) of Unfair Competition indi- 
cated that the defendants had not infringed Seals's right to 
publicity. Id at *13. 

As for the false advertising claim., Judge Broderick 
held that Seale failed to show that the liner notes implied 
to consumers that Seale endorsed or was otherwise aflili- 
ated with the CD. Id. at *14. 

Last December, Judge Broderick granted summary 
judgment to the P a h e r  filmmakers on SeaIe's claims for 
false advertising and right to publicity violations in regard 
to the film itself, as well as an accompanying book and 
home video. 949 F.Supp. 331, 337, 33940 (E.D.Pa. 
1996). In that opinion, Judge Broderick Rayned that the 
film, book and video clearly enjoyed strong First Amend- 
ment protection because they were works of artistic ex- 
pression, rather than pure commercial speech. But the 
liner notes, he wrote, were closer to commercial speech 
and thus he refused to dispose of Seale's claims about 
them without a trial. Id. at 337,340. 
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CYBER-LINKING LIABILITY 

TotalNews Settles 

German Prosecution For Linking 

By Charles J. Glasser, Jr. 

Several of the nation's largest media outlets last week 
settled a copyright suit against web page publisher Total- 
News, Inc. after the web publisher used "fnunes' technol- 
ogy to link to the on-line version of the publications. Plain- 
tiff publications included the Washington Post, CIW, Enter- 
tainment Weekly, The Wall Street Journal and limes Mir- 

"Frames" browsers allow a web page publisher to create 
a picture window that is surrounded by other text, called 
"wraparounds" which can include links. Wen the user 
clicks on one of these Links, the wrap around frame of the 
web page remains onscreen, but the text of the target site 
appears in the picture window. In the TotalNews case, these 
links brought users the content of Plaintiffs' web sites, sur- 
rounded by the advertisements and additional editorial con- 
tent of TotalNews. TotalNews brought the site on-line in 
October of last year, and the suit was filed in February. 
TotalNews is an AI~ZOM corporation, and the suit was 
brought in the Southern District of New Yo&, before Judge 
Peter K. Leisure. 

The plaintiffs complained that TotalNews' use of 
wraparound frames misappropriated their copyrighted mate- 
rial and trademarks in a manner which not only violated 
copyright. but falsely indicated origin, implied endorsement 
or association in Violation of the Lanham Act. 

The settlement, reached on June 5, does not prohibit To- 
talNems from providing Links to other publications, but in- 
stead stipulates that TotalNews may provide 'clean links, " 
which would allow a user to jump directly from TotalNews 
to one of the plaintiff's web sites without additional adver- 
tising or editorial content. In addition, the defendants 
agreed to refrain h m  'intermittent jumping," a method by 
which a party is temporarily deposited at an advertiser site 
and then brought to the web site of the plaintiff publication. 

In a joint press release issued by the parties in the set- 
tlement, the defendants contended that it should be a user's 
choice as to how he or she wishes to view a web site. That 

ror. 

would include appearance with or without graphics, in a 
Iarge or small sacen or within or without a frame. The 
agreement allows TotalNews to provide a 'clean" plain-text 
link to the plaintiffs' web sites but may not frame them with 
their own material. The settlement agreement was reached 
early in the case, before defendants answered the complaint 
in the Southern District of New York. By agreement of the 
parties, the settlement will be submitted to Judge Leisure 
for approval, which all parties expect will be forthcoming. 

Linking Liability for Content? 

Prosecutors in Germany began criminal proceedings 
last week against a woman for linking her personal home 
page (which resides on a server in Germany) to a banned 
magazine which is published on-line in the Netherlands. 
The magazine, a left wing publication called The Radikal, 
advertises itself as "a newspaper from and for the radical 
left" and recently offered guidance on how to sabotage rail- 
road tracks. The defendant, Angela Marquardt, is a 
=-year old member of the German Party for Democratic 
Socialism and the Berlin trial is believed by many to be the 
first world wide which has tackled the issue of regulating 
content through linking. Germany has codified strict laws 
banning particular publications, usually under the rubric of 
protecting the nation from tenvrist-aligned, Neo-Nazi, or 
other politically forbidden positions. Marquardt insists in 
interviews that she should not be held liable for material 

which she has not herself written. The proceedings have 
been delayed until the end of the month in order to schedule 
the testimony of expert witnesses. 

Former LDRC Intern Charles Glasser is an associate 

with Preti, Flaheny, Belivenu & Pachios in Porthnd, 
Maine. 
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Summary Judgment for Time Warner o n  Common Law Claims in 
Fox News Network v. Time Warner 

Fox Antitrust Claims Transferred to SDNY 

Holding that the parties involved in the negotiations were 
‘hard bitten executives steeled in such hagglings,” Senior 
District Judge Jack B. Weinstein granted summary judgment 
to Time Warner and dismissed the claims of fraud and 
promissory estoppel brought by Fox News Network. Fox 
News Network, L.L. C. v. lime Warner, Inc,, 1997 WL 
271720 (E.D.N.Y.). Fox had brought these cmnmon law 
claims, in addition to antitrust claims, against Time Warner 
and Ted Turner in response to Time Warner’s decision last 

estoppel based upon the contract negotiations for carriage 
that preceded Time Warner’s decision to carry MSNBC. 
Time Warner hled counterclaims contending that Fox con- 
spired with the City of New York to violate its constihltional 
rights h violation of 42 U.S.C. Section 1983. In a decision 
issued April 10, Judge Weinstein denied Fox‘s motion to 
&smiss Time Warner’s counterclaims. Far News Network, 
L.L. C. v. lime Warner Inc., 1997 WL 177508 (No. 96-CV- 
4963 E.D.N.Y. 1997). 

year not to put the Fox News Channel on Time Warner cable 
systems. 

that have arisen out of Time 
Warner’s decision 
MSNBC and not to carry either 
Fox News or Bloomberg News on 
its New York City cable system at 
present. Back in November 1996, 

Dismissed 

Fox based its common law 
The “honeyed phrases and assurances that claims on alleged o d  assuraflces 

to carry are fo be expected in major negotiations by Time Warner to the effect that 
“we are in agreement” and ‘all 

media-entertainment field” were “guileful the details are set,” that there. are 
open term” and that the 

Judge Wein- 

These claims are among m y  

between parties of this sort in this 

rather than mendacious.” 
‘deal is on track. 

Judge Denise Cote of the Federal District Court for the 
Southern District of New York preliminarily enjoined the 
City of New York from placing Fox News and Bloomberg 
on PEG (public, educational and government)designated 
channels on the Time. Warner systems in New York City. 
lime Warner Cable of New York City v. City of New York, 
943 FSupp. 1357 (S.D.N.Y. 1996) 

The City had determined to use the PEG-designated 
channels as a means of getting Fox and Bloomberg on the air 
after the soon to be merged Tumer Broadcasting Systems, 
Inc.-Time Warner announced its decision in favor of 
MSNBC. Carriage of a non-affiliated 24-hour news service 
on fifty percent of its cable systems was a condition accepted 
by Time Warner from the lTC in order to obtain approval 
of the merger with Tumer. 

Time Warner charged the City of New York with violat- 
ing the Cable Act, its franchising agreements with Time 
Warner, Time Warner’s First Amendments rights and vari- 
ous other state and city violations. Judge Cote’s decision to 
enjoin the City is on appeal to the Second Circuit. 

On the day prior to the filing of Time Warner’s suit 
against the City, Fox sued Time Warner and its cable sys- 
tems for antitrust violations and for fraud and promissory 

stein, however, stated that these assurances are expected in 
major negotiations and do not rise to the level of h u d  or 
promissory estoppel under the circumstances. He concluded 
that ‘the parties knew or should have known that they don’t 
have a deal until they have a deal” (Transcript of Oral Argu- 
ment, May 15, 1997 at 37), that there was inadequate proof 
of misleading statements sufficient to mislead a company of 
the size and sophistication of Fox, that there was insufficient 
proof of reliance (Id. at 34), and that the court should not 
encourage h u d  and estoppel claim out of failed contract 
negotiations (Id. at 21). 

The “honeyed phrases and assurances that are to be ex- 
pected in major negotiations between parties of this sort in 
this media-entertainment field” were ‘‘guileful rather than 
mendacious.” Fox News Network, 1997 WL 271720. The 
court found that there was no fiduciary role assumed, the 
law was not broken, and the “morals of the market place” 
were. not violated and as such, there was no issue to be pre- 
sented to a jury. 

The Antitrust Action is Transferred to Judge Cote 

Judge Weinstein traosferred venue of the remaining Fox 

(Continued “page 20) 
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antitrust claims and the counterclaims from the Eastern Dis- 
trict of New York to the Southern District because of the judi- 
cial eficiency of having all of the claims concerning this se- 
ries of events decided in one court. Judge Weinstein noted 
that many of the events giving rise to the issue have already 
been dealt with in the preliminary injunctive pmceeding in the 
Southern District of New York before Judge Cote. Time 
Warner Cable of New York City v. City of Nov York, 943 
F.Supp. 1357. (S.D.N.Y. 1996). Judge Cote has set a trial 
date of January 12, 1998. 

And in an Unrelated Development, Bloomberg Gets 
Over-thedir Carriage ... 

A recent news article reported that Bloomberg’s service 
will be carried from 6 A.M. to 6 P.M. starting June 30 on the 
New York television station recently acquired by Paxson 
Communications Corporation from Dow Jones and IIT. Fox 
Sports News and live Sporting events, according to the story, 
will fill out the rest of the schedule. 

California Supreme Court Agrees to 
Hear Four Media 

First Amendment Cases 

The California Supreme Court, which has not heard a 
media-related First Amendment case in several years, will 
soon hear four important ones. This sets the stage for a series 
of decisions that may have a substantial impact on California’s 
laws concerning privacy. libel, and access to civil cases. The 
cases to be heard are the following: Shufmon v. Group W. 
Roduaians, 1996 WL 718813 @ec. 13. 1996), see LDRC 
Libehner, January 1997 at p. 1, April 1997 at p. 26; Sanders 
v. ABC, Inc., 97 CDOS 803, No. BO94245 (Cal. Ct. App. 
Jan. 31, 1997). seeLDRC LibelLaner, February 1997 at p. 1; 
Khawar v. Globe, No. BO84899 96 D.A.R 6549 (Cal. Ct. 
App. June 5 1996), see LDRC LibelLener, March 1995 at p. 
11, June I996 ut p. 1, October 19% at p. 19; and NBC Sub- 
sidiary (WBC-m, Inc. v. Superior Corn (Eastwood), No. 
S056924, see WRCLibelLener. September 1996 at p. 15. 

PRIVACY 

Shulman v. Group W. Productions preseots the California 
Supreme Court with a question concerning the intersection of 
newsgathering practices and the right to privacy. Ruth and 

Wayne Shulman sued after Group W. Productions filmed them 
being rescued from a serious car accident. The Shulman rescue 
featured scenes of both the accident site, to which the public 
had access, and of Mrs. Shulman beiig transported inside of a 
reme helicopter. It was broadcast on the television show, On 

Scene: Emergency Response. 
The district court judge entered summary judgment against 

the Shulmans in late 1993. Just this year a California appeals 
couxt partially reversed the summary judgment. The court held 
that though the Shulmans had no cause of action for intrusion 
or publication of private facts arising from the recording of 
their public rescue near a freeway. a triable issue of fact exists 
concerning whether the reporters intruded on Mrs Shulman‘s 
privacy when they filmed her being transporred inside of the 
rexue helicopter. 

The appeals court forther held that summary judgment 
could not be granted on the issue of publication of private facts 
when the media had broadcast excerpts of the footage taka in 
the helicopter of a plaintiff-patient. The California Supreme 
court will now hear the defendant’s appeal from this decision. 

Mer agreeing to hear S h u h n ,  the court took the Sanders 
case, staying it pending the outcome of Shulman. Sanders 
amse out of a Primetime Live h i d d e n a e r a  investigation into 
the telepsycbic industry. 

During the course of Primetime’s investigation, its re- 
porters surreptitiously recorded, filmed, and subsequently 
broadcast conversations between themselves and two telepsy- 
chic operators, Mike Sauders and Narsis Kmis (a.k.a. Paul 
Highland). Sanders and Kersis sued alleging a number of of- 
fmses. Prior to trial, the court dismissed all plaintiff claims 
but that of invasion of privacy by surreptitious taping. 

The trial proceeded on the privacy claim and the jury found 
that Sanders and K& had n D  “objectively reasonable expec- 
tation” that their conversations were confidential. Despite that 

finding, the trial court re-instructed the jury regarding a ‘sub- 
tort” of ”the right to be free of photographic invasion.” The 
jury then awarded plaintiffs $1.2 million in compensafory and 
punitive damages for the “sub-tort.” Kersis died of alcohol 
poisoning before the jury reacbed its verdict, so only Sanders’ 
claims now re&. 

A California appeals court, in a 2-1 decision, reversed the 
trial court, holding that the jury’s finding that the plaintiffs 
had no ‘objectively reasonable expectation of privacy” barred 
any recovery. The California Supreme Court will now hear 

Conhnued onpoge 21) 
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argument on the same issue. 

LIBEL 

Apart from the two privacy cases to be heard. the Supreme 
Court of California will also decide whether to affirm a $1.17 
million libel judgment entered against the Globe, a nationally 
distributed tabloid. In Khawar v. Globe, plaintiffs Khalid 
Khawar and his father, Ali Ahmand, sued the Globe after it 
reported on a then-recently published book by Robert Morrow 
in which he contended that a man who called himself Ali Ah- 
mand as the assassin of Robert F. Kennedy. Mormw is a for- 
mer CIA agent and author of a best-selling book on the assas- 

sination of John F. Kennedy. 
In its piece, the Globe republished a photograph from 

Morrow’s book that identifies &war as Ahmand. Ali Ah- 
mand‘s libel claim were dismissed. ou the ground that the 
Globe article was not of and concerning Ahmand. Khawar 
won a libel judgment of $675,000 in compensatory and 
$5oO,OOO in punitive damages. 

At trial, the jury found that the article was a neutral and 
accurate report of the statements made in the book. It also 
found that Wawar was a private figure and, seemingly incon- 
sistent with the finding of neutral reportage, that the Globe 
had reported the story negligently and with constitutional and 
common law malice. The appeals court upheld the judgment, 
holding that Khawar was a private person and that if a neutral 
reportage privilege exists in California (an issue the court did 
not decide), then it does not extend to reports regarding pri- 
vate figures. The appeals court also affirmed that the Globe 
had published with actual malice. 

The California Supreme Court will be reviewing a couple 
of aspects of the Khawar decision. First, the appeals court 
found that the Globe had acted with a d  malice because. it 
failed to reinvestigate the subject matter of the previously pub- 
lished book. Finding, albeit without explanation, that the 
book’s allegations were “glaringly false” and ‘improbable,” 
it placed a burden to reinvestigate on the Globe that, appel- 
lants will contend. is unconstitutional, especially when the 
jury found the Globe’s report to be neutral and accurate and 
the book‘s author to be a responsible and prominent source. 

The court may also take up the question concerning the exis- 
tence and reach of a neutral reportage privilege. 

ACCESS TO CIVIL CASES 

NBC Subsidiary (KhBC-TV), Inc. v. Superior Coun 
(Eashrood) raises the fundamental issue of whether the pub  
lic and press have a constitutional right to attend civil trials. 
In the underlying lawsuit between actor Clint Eastwood and 
actress Sondra Locke, the trial court barred the press and 
public from the courtmom at all times when the jury was not 
present, and it ordered delayed disclosure of transcripts until 
after the trial. The pre=xs appealed and won a reversal. The 
appellate cow, relying upon such Supreme Court decisions 
as Richmond Newspapers v. lrirginia and Press Enterprise, 
as well as the long historical tradition of open criminal and 
civil trials, found that the trial judge’s order was inconsistent 
with the First Amendment. The parties have submitted their 
briefs to the California Supreme Court and amici briefs will 
be submitted on both sides. It is not known when the State 
Supreme Court will render a decision. 

With these four cases before it, the Supreme Court of 
California is now poised to significantly affect the way that 
news is gathered and reported in that state. 
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CAYLE SPROUL IS  NEW 
LDRC BULLETIN EDITOR 

LDRC is very pleased to announce that Gayle Sproul has 
agreed to become the Editor of the LDRC B ~ L L ~ F ~  starting 
with the 3rd Quarter issue, due to be published in 
July/Augusi. She succeeds Henry R. Kaufman, who will re- 
main as an editorial advisor to the publication through 1997. 
Henry currently is General Counsel to SESAC, the music li- 
censing society, and will assist LDRC in the transition to a 

new Editor. 
Gayle has served previously as General Attorney in the 

NBC Law Department, where she handled litigation, as well 
as some pre-publication review issues, FOIA, copyright, 
trademark, music licensing and other of the many issues that 
face a major broadcast organization. Prior to that she was an 
associate with the Philadelphia firm of Schnader, Harrison, 
Segal & Lewis. She is a graduate of Villanova Law School. 
In addition to serving as Editor of the LDRC B ~ u m ~ r i ,  
Gayle is working on various litigation matters in private prac- 
tice. 

r . 
PLEASE MARKYOUR CALENDARS 

FOR THE FOLLOWING LDRC M N T S :  

1997 NAA/NAB/LDRC BIENNIAL 
LIBEL CONFERENCE 
SEPTEMBER 10-12, 1997 

H Y A n  REGENCY, RESTON TOWN CENTER 
RESTON, VA 

LDRC FImEENTH ANNUAL DINNER 
WEDNESDAY, NOVEMBER 12,1997 

WAJDORF ASTORJA 
WITH PRESENTATION OF THE 

"WILLUII J. BRENNANJR DEFENSE 
OF RlEEDOM AWARD" 

TO FRED W. FRlENDLY 

LDRC DEFENSE COUNSEL SECTION 
ANNUAL BREAKFAST 

THURSDAY, NOVEMBER 13, 1997 
CROWNE PLAZA MANHAITAN 

JOHN WLTBIE IS NEW 
LDRC STAFF ATTORNEV 

JOHN MARCIOTTA IS NEW 
LDRC FELLOW 

LDRC also wishes to announce that John Maltbie, 
LDRC's first Fellow, has become a Staff Attorney for 
LDRC. And, John Margiotta has started this month with 
LDRC as its second LDRC Fellow. He will be with LDRC 
tamugh September 1998. 

John Maltbie is a graduate of Brooklyn Law School and 
New York University. He has served as an intern for 
LDRC as well as LDRC Fellow. He is an exceptional 
addition to the LDRC staff, as any of you who may have 
worked with him undoubtedly have learned. 

John Margiotta graduated this May from Columbia 
University School of Journalism. He holds a law degree 
from Harvard University Law School. He was a summer 
associate at Cahill Gordon & Reindel after his second year 
in law school, and with The Lawyer's Committee for Civil 
Rights after his first year. 

LDRC started the LDRC Fellow program in September 
1997. The LDRC Fellow is a one year, post-graduate posi- 
tion. LDRC Fellows join in on all LDRC projects and 
services, but we hope to have each Fellow contribute to a 
specific research and/or writing project over the year. We 
believe, and found support in the number of extraordinary 
applicants we reviewed last Fall, that the position offers a 

unique opportunity for 8 new graduate to explore First 
Amendment issues and to contribute to the large body of 
research and writing, as well as litigation support services 
and other projects and services of LDRC. LDRC will be 
posting the 1998 LDRC Fellow position in the Fall of 
1997. 
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