
404 Park Avenue South, 16th Flooc New York, NY 10016 (212) 889-2306 Elempier (212) 689-3315 
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. .  June I994 

DCS Members Make Unique Suggestions 
Two Dclcnsc Counsel Section mcmbcr firms havc providcd us wilh interesting and somewhat unique litigation 

practice techniqucs. 
Jim Gcorgc and Julic Ford, of Gcorgc, Donaldson & Ford, suggest considcration of contributory or comparative 

negligence law as a dcfcnsc in private figurc libel c a m  in which thc plaintiff i s  rcquircd 10 prove that the dclcndant acled 
with ncgligcnce. Whilc thc defense has ycl lo be tcsled in any of lhc cascs in which Gcorgc, Donaldson & Ford lawyers 
havc, plcd it, i t  sccmcd worthy of raising to Ihe LDRC membership lor your consideration. Julic Ford has prcpared a short 
notc on thc suhjcct which i s  atwched to this LihclLcttcr. 

Plwsc Ict LDRC know whac you think ol thc idcas put lonh in  Julic’s memo and of any casts of which you arc 
awiirc in which this conccpl wa? litigated. 

John Lankcnau. or Lankcnau Kovncr & Kunz. round b a t  a dismissal o f a  libcl claim in onc jurisdiction on swtulc 
olli~niwtio~sgroundsbi~~cdsubscqucntlitigatio~~ oltlicsaincclaim ina di~crcnljurisdictiononre.rjudicaraandFull Faith 
PC Crcdit grounds. Whilc such a dcrcnsc rcquircs a numbcr of subslantivc and proccdural stcps to Pall into propcr place.. 
alicr rcvicwing somc of our other mcmhcrs’ litigation, wc c a m  to hclicvc that lhis sct of dclcnscs was worlh noting. His 
notc on thcsc issucs i s  also atlachcd. 

Again, wc would ask al l  ol  you to ICI LDRC know i l any havc rases rclcvdnt to thc issucs raiscd in John’s nolc. Wc 
would also ;irk that m y  o l y o u  who havc litigation issucs, taclics or ccchniqucs !h 
on  to LDRC. 

you hclicvc uscful to plwsc pass lhcm 

Tort Reform I 
In thc mid-19RO’s LDRC ac- 

tivcly rcvicwcd and analyzcd statc cl- 
fons at tort rclorm, Tort rclonn pro- 
posals or parucular intcrcst io LDRC 
includcd: (1) limits on punilivc dam- 
ages, (2) limits on non-cconomic dam- 
ages. and (3) rcmcdics lor frivolous 

Bccausc wc hclicvc h a t  thcrc 
has rcccntly bccn a rcsurgcnce ol ac- 
tivity at both thc national and sutc 
IcvcI, LDRC plans to rcinvigoratc i ts  
crr0n.s to monitor this arca. 

Examplcs olrcccnt activitics 
on the tort rclorm lronl includc a bil l  
on proilucts liability pcnding in the 
US. Scnatc. Whilc not dcsigncd LO 
apply to libcl or privacy claims, i t ~ i s  
probably worth noting. Thc Product 
Liability Fairncss Act would crcatc a 
national systcm giving guidclincs for 
punilivc damages. abolishing joint and 
scvcral l iabi l i ty  lor non-cconomic 
damagcs, and cncouraging allcmativc 

prosecution. . 

Confinued on Page 2 I 
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Tort, Reform Issues Examined 
Conliniccd from PCJ#f I 

dispulc rcsolulion. 
Anolhcr example: In Maryland. iitlvocalcs of tort reform havc rcccnlly 

crcatcd a committee Icd by thc Maryland Chamber of Commerce. They plan to 
mcct and siratcgizc h i s  summer in anticipation ofclcctions in Novcmhcr. LDRC 
Mcmhcrs intcrcstcd in  participating can cal l  LDRC for more information. 

Few LDRC mcmbcrs nccd bc told ha1 tort rcForm could prcscnl mcdia 
defendants w i h  enormous savings in time and moncy if limits could k ohtaincd, 
Cor example, on non-economic and punitivc damagcs. Evcn more imporlantly, if 
such limits serve 10 discourage litigation, lhc savings could be cvcn grcatcr. Thc 
Firs1 Amcndmcnt valucs in this suggcst thnt Lor1 rcforin should bc a media issue. 

LDRC has aTorlRcTorm Committcc, chaired by Richard Rasscl of BuVcl 
Long. If you havc any issues that you would likc to s~ LDRC and thc cornmiltee 
pursue, please give Sandy Baron or Dick Rasscl n call, or scnd thcm :I note. 

CERT DENIED IN TEXAS PRIVACY CLAIM 
Phil Donahucand Multimwlia Entcrt;iinmcnt. Inc. scorcd a final victory 

last wcck whcn thc Unilcil Swtcs Suprcmc Court clcnicd the plaintiffs’ pclition 
for writofccrkiar;iri in  ii privacy liiwsuit out nfG;ilvcston, Texas. Plainiifl Nancy 
Anonscn’s mochcr. Miriam Boohcr, ;qq’carcrI on Ihc Donahuc Shnu’ and dcxrihcd 
how rapc and inccst alicclcd hcr l i lc  iind licr lainily. In  short, MS. Bonhcr’s story 
was, “My deuglilcr l i i i t l  my h i i s h s ~ ~ d ’ s  h;il)y.” Anoiiscn sucd Donahuc and her 
molhcr for invasinn o i  priv;icy. 

Ms. Boohcr, who u’ils born in IST~ICI, had movcd to Arkansas to live with 
hcr ncw hushantl. Hcr yoiing tlaughtcr ciimc with hcr i ls wcII, and was atloplcd by 
Mr. Boohcr. The daughlcr gavc birth to i i  son whcn she was 12 ycxs old. The 
Boohcrs adoplctl lhc hoy and raised hiin a s  thcir own child. In  Pact, unknown to 
Ms. Boohcr for m:iny ycars, hcr husband wiis the Fathcr of this child. 

Anonscn’s claim was that Donahuc and hcr mothcr had givcn publicity 
to privatc cmhiirr;issing 1 x 1 s  which wcrc nnl a suhjcct of lcfitiinatc public con- 
cern. Forcctl to iitlniit t h ; ~  thc crimcs of inccst and rapc wcrc topics of Icgitiinntc 
public conccrn, Anonscn cliiimcd that her identity w a s  not o l  public conccrn. 

Anonscn’s n m c  u’iis no1 mcntinnctl on thc show. Anonscn argucd, h o w  
cvcr, lhat pop lc  who kncw hcr niolhcr woiild bc able to irlcnlify hcr i ts thc tliiugh- 
tcr. Ms. Boohcr should hwc 1 0  disguscd hcrscli i l  she hiid wiintcd to tc l l  this 
story, according to Anonscn. 

Donahuc iintl Mul~imctlia Entcrciinmcnt, rcprcscntcd by Jim Cwrgc mil 
Julie Ford, now with ~ h c  firm of  Gcorgc, Don;ililson and Ford. L.L.P., won thcir 
motion for summary judgmcnl. A Tcxas Court of Appwls alfirrncd thc j u d g m h ,  
and h c  Texas Suprcmc Court dcclinwl 10 consider thc apjml. Thc Texas appcl- 
Iatc court opinion skitcs that thc First Amcndmcnt protccts Ms. Boohcr’s right tn 
tcll hcr story undisguiscd. Thc opinion is rcportcd it1 857 S.W.?d 700. 

Although no1 thc hasis of tlic court’s opinion. ccrlitin Ihcts about this 
case must h;wc hccn hiird for thc court to ignore. Thc husband. who rapctl the 
daughter whcn shc. wiis 1 I years old, wiis an Arkansas,.$wtc Police Ol‘liccr. I t  
lurncd out that this inccst was known to scvcrdl o i  his Icllou, olficcrs. who Lwk 
no action. 

When askcd why shctlitl not go to thc policc, M~~~Boohcrrcpl icd,  . .  “Hci:, 
thc law.” Not  iinlil Ms. Bonhcr:~ppcarcil unilisguiscd on telcvision was thcrc ;iny 
rciiclion i n  thiscrime o l i i  irllow officer. Evcn Ihcn-Govcrnor Bill Clinlon u%s 011 

thc phonc to Ihc Ark;ins;is policc aflcr h4s. Bonhcr’s app&irancc. (At I~ISI rcpon. 
Mr. Roohcr was working us a pr ism guard at il prison for dic criminally ins:inc in 
Rusk. Texas. whcrc hc ilcscrikd Ihc mcn hr gu;irilrd as “the XUIII  nf  thc cartli.“) 

1’:I.i. _7 

Computers to 
Arrive at LDRC 

LDRC has now ordcrcd a ncw 
:L of coinputcrs. We arc moving into 
IC 1990’s and Windows. Wc plan to 
u1thcindiccsforhcbncf.jwyinsvuc- 
on, and cxpcr~ witness banks into h e  
m p u c r .  

W i h  thc hclp of a daw. base 
rogram, i t  is our inlention 10 be ablc 

scarch for subjccts, statcs, time 
amcs, ctc ... ihc vcry tyyp: o l  inlonna- 
on that wc hclicvc wil l he uscful 10 
ou in acccssing UIC many, many docu- 
i cns  b a t  LDRC has in  i ts rclcrence 
ystcm. 

Wc hopc to havc this accom- 
lishcd hcforc the cnd o f  this year. 

Our next stcp wi l l  bc 10 ar- 
ingc lora communicalions system h a t  
IInws a l l  of our mcmhcrs to gain ac- 
css Irom thcir own desktop computers 
itn our (lawhasc indices. 

Wc havc somc ideas of how 10 
ccomplish that and if thc rcvcnucs of 
.DRC this ycar permit us to do so. we 
/ill move lorward on that front as well. 

In thc mcantimc, wc want to 
iankalloFhcmcmhcrs who havescnt 
.DRC inlormation and br ick  rcccnlly, 
nd ~n urge t h u a l l  of you who havc liti- 
ation matcrials - spccifically, briefs, 
Jry instructions and cnpcrt witness in- 
:)nn;ilion - to scnd thcm to LDRC Cor 
iclusion in our rclcrcncc materials. 

Thank you. 

I 0 

J U S T  THE FAX 
LDRC i s  considcring the 

usc o f a  broadcas~ Pax scrvicc fordis- 
uihution or timely matcrial. It is vcry 
important LO confirm Ihc Pax numbcrs 
wc have on fi le for.all of our mem- 
hers. Wc would ask DCS mcmbcrs 
to confirin lhcir fax numbcr lisungs 
in thc DCS DIRECTORY (and scnd 
in the DCS lorins distrihutcd last 
inonih i f  yoii havcn’l alrcady donc 
so ) .  LDRC wi l l  undcrtakc othcr 
incilns ofconlimling mcdia mcmhcr 
listings. 
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Foreign Judgments: An Amicus Alert 
In thc most rcccnt dcvclop- thc Housc of Lords rcvcrscd and rc- 

rncnt in a casc hat spans I O  ywrs, Ihc inandcd, holding that whcthcr thc Icl- 
losing dcfcndant in  a British libcl dcci- tcr was comment (opinion) or fact was 
sion has brought a civil rights action in a jury qucsdon. Mr.Tclnikoff then won 
ledcral court to prcvcnt iLs rccognition a jury vcrdict for f240.MK) (S416SKK) 
and cnforccmcnl in thc Unilccl Swlcs. at thc thcn-current cxchangc rdtc). 
The undcrlying suit arosc lrom a lctlcr Mr. Matuscvitch, who cur- 
to h c  cditor of thc London Duily M e -  rcntly rcsidcs in Bethexla. Maryland, 
graph writtcn in  Fcbruary 19x4 by has brought a $1983 action to bar rcc- 
Vladimir Matuscvitch, a US. citizcn ognilion and cnforccmcnl of this judg- 
who was living in London ;it thc tiinc incnl.Althoughcomity would normally 
and working as a journalist lor Radio hc accordcd thc judgmcnt of a British 
Frcc Europc/Radio Libcrty. His Icucr court, Mr. Matuscvitch argucs hat rcc- 
accuscd thc p la in t i l l ,  Vladi in i r  ognition and enforcement 01 Ihc judg- 
Tclnikoff,ofcs~using"r;icialisi vicws" nicnt would no1 only offcnd thc public 
in an op-cd column publishcd in thc policy of thc United Swtcs hut would 
Daily 7c/c,qra/di, iintl Mr. Tclnikol'f rc- iilso violtitc both thc fcdcral and swtc 
spondcd with a libcl suit. Constitulions, bccausc protcctions that 

Whilc thc dclcntlant won onc iirc constitutioniilly rniindiitcd undcr 
round of this litigation wlicn thc Iowcr US. liiw iirc abscnt undcr British law. 
courts dctcrinincd thiit  hi\ stiitcincnL7 For cxalnplc. in Great Briwin, not only 
wcrc "l'aircoininciits" i i s : ~  liiiiticroiliiw, tlocs thc rlcfcnd;int hwr thc hurdcn of 

proving uuh, hut faccs aggravalcd dam- 
ages if Ihc '~ustilication"dcfcnse fails. 
Thcthrwtofadditional pcnalticsror liu- 
gating thc issuc of truth rorced Mr. 
Matuscvitch to rcst his dcrcnse on fair 
cornmcnt alonc. Morcovcr, in Great 
Britain. thc plaintiff is not required LO 

csuhlish a lcvcl of fault by the dclen- 
dant, as hc would in the US. 

I f  you arc inkrcstcd, LDRC 
has available thc briefs and related 
plcadings filcd by Mr. Matusevitch's 
attorncy..Arnon Sicgcl or Davis Polk & 
Wdrtlcll. An amicus hricf is currently 
hcing prcparcd for scvcral mcdia orga- 
nizations. including Thc New York 
Xmcs, by Laura Handman of Lankcnau 
Kovncr & Kum. Conwct Ms. Handman 
i f  you or your rncdia clicnts arc intcr- 
cstctl in joining thc bricf. Ms. Handman 
was counscl o f  rccord in Bachchon v. 
Indiri Abrond Puhlicarionslnc.. a recent 
Ncw York casc Ihat succcssfully rcsistcd 
cnhrccrncntofa British libcl judgmcnt. 
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Solo Publisher Sued for Investigative Eflorts 
I n  rhe lasr LihelLerler, LDRC 

publisheda nore by DCS member Sreve 
Lieberman on libel issues roised by 
compurer bullerin board.7. a ntean.7 of 
communication fifnot puhlicurion) rhor 
a number of LDRC members are en- 
gaged in in some manner. LDRC mem- 
bers, or rheir employc!e.r, ntiq nlso be 
communicating on the Inrcrnet. IhiJt 
global compurer information link-up. 
There is a recenriy filed iihcl claim 
againsr a small reporrerlpuhlisher of 
marerial dirrribured on rhe Inrerner. 
LDRC asked Dovid Marburger of Bilker 
& llosrerler. cormel for rhc defrndiinr. 
IO summarize rhur c a . ~  

Perhiips rhe n t m r  inreres~in~ 
issue is David’s poinr rhor lnlernci 11.c- 

cr.7 who parlicipule in l~io.sc oreiis of f/ic 
lnlerner rhor offer rtrrnl l j  o p e n ,  
unedired, equnl occes.~ I O  fhe tneimr of 
communications ufforded IJ!: [ l i e  
lnrerner rnmy he piih/ic.fi~iiri!.c, (11 i enr  
IO the exrcnf rhiir rhe originnl puhlicii- 
lion was on rhe lnrcrncr and deuls wiih 
mnrrers of concern IO lnrcrnet ii.cer.c. 

Inhihilion m:iy he coming to 
the usually uninhihitcd mnrkctplacc of 
ideas known as the Intcrnct, Illinlks to a 
dircct-mail m;irkc.ting business’s lihcl 
suit against solo puhlishcr Brock 
Mccks. 

For ycnrs. thc. viist nctwork of 
public and private computer systcms 
callcd thc Intcrnct has k e n  a inodcl for 
mass communication and tlcbatc, whcrc 
millions of pcoplc cxchungc inlorma- 
tion, o i i cn  unedited and with no 
gaickccpcrs, through home iintl husincss 
computcr systems. Many limes, thccx- 
change of inlormalion protluccs (lis- 
agrccmcnt resulting in \,itriolic strc81ns 
of consciousness known as ”naming,” 
which just as ollcn has prodiiccd more 
flaming. 

Ovcr the p i s t  ticcadc, the CUI- 
turc that has cvolvcd on the Intcrnct has 
trcatcd rc.hul~~iI-of~cn iinpillilc. iind 
strident-as lhc nic:iris ol rcdrcssing 
swlcmcnls wilh which Inlcrnct uscrs 
disagrcc. Onc lnrcrncr Liscr. howcvcr. 
hi~s rcsortcd IO lthcl l i l ig;i~iot~. 

The Suarcz Corporation and 
ILC principlc owncr, Benjamin Suarez, 
have sucd Brock Mccks. a rcponcr for 
Warren Publishing Company in Wash- 
ington. D.C., who, on his own time 
LTansmiisa publicadonovcr the Intcrncl 
:allcd Cyberwire Disparch. Weeks, in 
his laic 30’s. wriles Cyberwire Di.7paich 
by himscll. The suit i s  over one of 
Mcck’sDispurch postings crilicizing an 
dfcring on the lntcmet by an outfit call- 
ing itscll lhc Electronic Postal Scrvicc 
{EPS). EPS is one of rhc many cntcr- 
priscs of lhc Suaucz Corpnration, a large 
3ircct-mail marketing owration in Can- 
ton. Ohio. 

Through the Inlcrnct, EPS 
lpromiscti to  supply users with frcc 
Intcrnct clcctronic mailboxes lor stor- 
ing commercial incssagcs, and prom- 
ised lo pay Intcrnct uscrs for receiving 
tlic co~~nncrciaIs. 

Inirigocd hy ihc EPS prom- 
ises, Mccks ;icccptcd thcEPS inviution 
to acquirc additional information, ani1 
provictcd EFS with his name and ail- 
h s s .  Eventually. Mccks rcccivcd 3 
solicitation in thc U.S. Mail lrom the 
Sunrcz Coqboraiion urging Wccks to 
rpcntl morc than SI 50 lor a hook and a 
Upc recording rcvcaling how logel rich 
by forming a ‘‘net prokit gcncrating sys- 
tcin.” 

Suspccling a l ink bctwccn 
Suarcz and EPS, Mccks did some rc- 
swch  about Su;ircz and lcamctl that the 
attorney gcncral of Washington Shic 
hail sucd Suuucz for allcgcdly violating 
that sta~c’s consumer protection law 
over statcmcnLC containcd in Suarcz’s 
direct-mail orfcrings to Washington 
consumers. Mccks also lcarncd about 
other accusalic{ns made against Suarcz 
by other authbritics over d i l lc rcn l  
Su:ucz oflcrings. 

In March, 1991. Mccks sun- 
Inarizcd his findings in a Cjherwire 
13ispnrcli, \Y h ic h hc accom p in icd w i t h 
plcniy ol rhcdric expressing his pcr- 
sonitl dislastc’lor ihc ;icrivitics of 
Su:ircz. Suiircz promptly sucd Mccks 
lor lihcl it1 Ohio coi i r~ in Clcvcl;ind In  

addition 10 tlamagcs, Suarcz sough1 an 
injunction barring furzhcr publication of 
ihc ariiclc. Before a hcaring on injunc- 
tive rcl id could convene. Mceks moved 
for summary judgment against injunc- 
tive rclicf. Thai motion remains pcnd- 
ing, and no hcaring date is  schcdulcd. 

The Internet may bc uniquc 
bccausc or the unrestricted. unedited 
ability ofuscrs locommunicate LO wide 
audicnccs. Applying that characteristic 
to the case may open the way for ueal- 
ing al l  Internet users as though they 
wcrc public figures, a least where the 
allcgcd likl i s  in rcsponsc Io a com- 
inunication initiatcd on the lntcmet by 
the phintiff and addrcsscs a mattcr of 
concern io Intcrnct users. 

Bruce Sanlord and David 
Marburger o l  Baker & Hostctlcr arc rcp- 
rcscnting Mccks. 
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Expert Witness Committee 
Needs Your Help 

Please respond, a t  yotirearliest convenience, to the request of the Expert Witness Committee, noted in  
the last LibelLetter, for any information that members may have in respect of the following: 

( I )  expert witnesses and categories of expert testimony used in  defamation lawsuits; 

(2) motions in limine dealing with expert witness issues and particularly journalism experts; 

(3) resumes and testimony of expert witnesses, including depositions, declarations, treatises, 
and 

and other information helpful for direct and cross-examination. 

Any information should be forwarded to the Committee Chair: 

Guylyn Cummins, EX]. 
Gray Cary Ware & Freidetirich 
401 B Street, Suite 1700 
Sat1 Diego, CA 92101-4297 
Your cooperation would not only be greatly appreciated, i t  is vita1 

. 
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AT~ORNTVIS AND COUNSELORS AT Law 

1000 Norwood Tower 

Auslin,  T e x a s  7 8 7 0 1  
R. James George, Jr. 
Writer's Direct Number: 
15121 495-1410 (5121  4 9 5 - 1 4 0 0  

11 4 W .  7 th  S t r e e t  Post Office Box 684667 
Austin. Texas 78768.4667 

Fax: (5121 499-0094 

June 9, 1994 

Libel Defense Resource Center 
404 Park Avenue South 
New York, New York 10016 

To LDRC Members: 

In Barry Switzer's book, Bootlegger's Boy, Switzer devotes a chapter to a bizarre tale 
he calls "The Setup. " Without retelling the entire story (Switzer would rather have you buy his 
book), the story begins by describing a Dallas newspaper reporter who had written about Switzer 
and his Oklahoma football team over the years. Switzer was not especially pleased with this 
reporter's tactics 

The story then switches to events involving a football player known as "Big Red." Big 
Red thought his girlfriend had tried to set him up. The girlfriend made suspicious requests and 
strange telephone calls to Big Red while he was in Miami for the 1988 Orange Bowl. Big Red 
thought she was trying to get him to bring drugs back from Miami -- and then get him busted. 

There was no bust, However, the police had gotten a tip that a player would be bringing 
drugs back from Miami. Also, the girlfriend had disappeared. Big Red, and then Switzer, 
learned that the girlfriend had been meeting with a reporter from Dallas while Big Red had been 
in Miami. They also found a telephone number the girlfriend had left behind. The number was 
an inside line to a Dallas newspaper -- the same newspaper that employed the abovedescribed 
reporter. 

The reporter sued Switzer and the book publisher for libel and false light. The reporter 
claimed that the book falsely implied that he had participated in a conspiracy to set up Big Red 
and embarrass Switzer and the entire O.U. football team. 

We had the pleasure of representing q r .  Switzer in that lawsuit. The evidence at trial 
was that the plaintiff had been assisting a lessjexperienced reporter in working with Big Red's 
girlfriend on a story about O.U. football players and drugs. "Working with" the girlfriend 
included giving her a tape recorder (which &\used to secretly tape conversations with O.U. 
players), and helping her move out of Big Red's apartment before he returned from Miami. In 
addition to providing advice in connection dith this story, the plaintiff personally contacted 
Oklahoma law enforcement officers about drugs and the O.U. team. 
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In the event that a negligence standard would apply, we pleaded the defense of 
comparative negligence, something we had not seen in any libel case in Texas. Our argument 
was: Here was a man who admittedly helped another reporter in activities that, if viewed by 
a third party, certainly could lead that viewer to believe they both were involved in some kind 
of set-up. If Switzer was negligent in reporting the facts as he saw them, the plaintiff was 
negligent in creating the suspicious circumstances in'the first place. 

Ultimately the plaintiff stipulated that he was a public figure, and our issue of 
comparative negligence did not go to the jury. To date, we have not had an opportunity to 
present the issue of comparative negligence to a jury in a libel case. Further, we are not aware 
of any libel cases in which this defense was ruled upon. However, in those states using a 
negligence standard for media defendants in private figure libel cases, the defense could apply. 

The negligence rule requires a publisher to conform to a certain standard of care to 
protect the reputations of individuals against unreasonable risks. Similarly, an individual should 
be required to conform to an objective standard of care to protect his own interests. Free speech 
principles would seem to demand that a publisher not bear the entire burden of protecting an 
individual's reputation, and comparative negligence provides one way to ease that burden. 

The reasoning behind the U.S. Supreme Court's distinction between public and private 
plaintiffs is consistent with a defense based on shared fault. In Gertz v. Robert Welch, Inc., the 
Court stated, "the communications media are entitled to act on the assumption that public 
officials and public figures have voluntarily exposed themselves to increased risk of injury from 
defamatory falsehood concerning them." Gertz, 94 S.Ct. at 3010. It seems to follow that the 
media should also be able to operate on the assumption that private individuals will act with 
reasonable care to protect their reputations. This degree of care would dictate the manner in 
which they expose themselves to the public and to the media. Individuals who, by ?heir own 
actions, heighten the risk of false press reports about them shquld be held accountable for their 
failure to use reasonable care. 

Whether this defense will apply may depend on the wording of the applicable 
statute, or the development of that state's common law if no statute exists. The law in Texas, 
where a simple negligence standard applies to private figure libel cases, and where the' 
comparative negligence statute is broad enough to cover libel cases, it seems obvious that this 
defense is applicable. The concept of comparative or contributory negligence in libel cases may 
be more elusive in those states that have notknacted comparative negligence statutes, and/or 
have not clearly articulated a simple negligence standard of fault in the wake of Gertz. 
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Fact situations that would support a comparative negligence finding seem to crop up in 
many libel case scenarios. For example, take a man who talked and dressed like a gang member 
and, upon being told by a journalist that the newspaper wanted to write about gang members, 
spoke at length about his friends and neighbors. When he is then described in the news story 
as a gang member, he sues. The jury might find that the publisher was negligent for assuming 
the man was a gang member. The jury could also find, however, that the man failed to exercise 
reasonable care to prevent such a misunderstanding. 

Another situation, particularly irksome to publishers, which is suitable for comparatory 
negligence, is where an individual refuses to be interviewed, and then later sues because the 
publisher got the facts wrong. Although evidence of the plaintiff‘s conduct could help prove the 
reasonableness of the publishers’ conduct, it may not be enough to cause the jury to find no 
negligence at all on the part of the publisher. And while the defendant may hope this evidence 
will factor into the jury’s determination of damages, there would be no instruction to that effect. 

Although we were not able to test this defense in Switzer’s case, we continue to raise this 
defense in any case where negligence is the standard of fault. We are interested in hearing from 
other LDRC members who may have raised this defense in a libel case. 

Yours sincerely, 

GEORGE, DONALDSON & FORD, L.L.P. 
n 

By:* J ‘e A. Ford 

alc 
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Forum shopping can, on occasion, work to the decided 

advantage of a defendant where dismissal is secured in the 

first jurisdiction on the grounds of the statute of limitations 

and the law of that jurisdiction is that such dismissal is "on 

the merits." Under those circumstances, a subsequent suit in 

another jurisdiction should be barred on judicata and Full 

Faith and Credit grounds. 

That proved to be the case in a libel suit brought by 

Itzik Shaari, the Israeli owner of a Jerusalem youth hostel, 

against St. Martin's Press and Harvard Student Agencies. 

Shaari based his suit on a statement published in the 1989 

edition of Let's Go: Israel and EqvDt that three women guests 

at his hostel had sued him for sexual harrassment. 

. 
\ 

Mr. Shaari did not live or work in New York but still 

brought suit in New York, perhaps, in the mistaken belief that 

New York was a friendly forum to libel plaintiffs. His suit, 

however, was instituted more than a year after publication and 

thus was untimely under New York's one year statute. 
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The defendants moved for summary judgment on statute 

of limitations grounds. Plaintiff did not seriously contest 

the defendants' motion and announced in his papers that another 

suit would be brought in Massachusetts, which has a three year 

statute of limitations for libel suits that had not run on his 

claim. 

The New York Supreme Court granted the motion for 

summary judgment and dismissed the action. 

As promised, plaintiff then brought suit on the same 

claim in Massachusetts. At the suggestion of David Kaye, 

in-house counsel to St. Martin's, defendants then moved to 

dismiss the Massachusetts suit on the grounds that under New 

York law the dismissal was res judicata on the merits, and that 
Massachusetts was bound to honor the effect given the judgment 

by New York under the Full Faith and Credit Clause of the U . S .  

constitution. 

The Massachusetts Superior Court agreed, holding first 

"that in New York a dismissal on statute of limitations grounds 

is 'on the merits' for the purposes of res judicata. Smiah v. 

Russell Sage Colleae, 54 N.Y.2d 185 (1981j." 19 Media Law 

Reporter 1700, 1701 (Sup. Ct. Mass. 1991). The Court noted 

that "[oJther states, including Massachusetts, have followed 

this 'clear trend toward giving claim-preclusive effect to 

dismissals based on statutes of limitations. ' v. Town of 

Harwich, 778 F.2d 77, 80 (1st Cir. 1985)." - Id. 
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Invoking the Full Faith and Credit Clause, the Court 

went on to hold as follows: 

The Full Faith and Credit Clause of the 
United States Constitution as codified in 28 
U.S.C. 5 1738, mandates that judicial 
proceedings "shall have the same full faith 
and credit in every court within the United 
States ... as they have by law or usage in 
the courts of such state ... from which they 
are taken." Therefore Massachusetts courts 
must accord the judgment of a sister state 
such as New York "the same credit, validity 
and effect which it has in the state where 
it was rendered." Wriqht Machine Corp. v. 
Seaman-Andwell Corv., 364 Mass. 683, 689 
(1974). 

19 Med. L. Rptr. at 1702. 

Thus, the Massachusetts Superior Court granted 

defendants' motion and dismissed the claim. 

As a post script, plaintiff then returned to New York 

and moved on grounds of excusable neglect to vacate the 

judgment of dismissal, claiming that the prior judgment of 

dismissal should have been without prejudice. That motion was 

denied, and on appeal, the denial was affirmed by the First 

Department. In a last gasp, plaintiffs moved for leave to 

appeal to the Court of Appeals but his motion was dismissed for 
. 

lack of jurisdiction. 

John C. Lankenau 
Lankenau Kovner & Kurtz 
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