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DCS Members Make Unique Suggestions

Two Dcfensc Counsel Sccllon mcmber firms have provided us with interesting and somewhat unique litigation
praclice technigues.

Jim George and Julic Ford, of George, Donaldson & Ford, suggest consideration of conlnbutory or comparative
negiigence law as a delcnse in private figure libel cases in which the plaintiff is required to prove that the defendant acted
with negligence. While the defense has yet to be tested in any of the cases in which George, Donaldson & Ford lawyers
have, pled it, it scemed worlhy of raising 10 the LDRC membership for your consideration. Julic Ford has prepared a short
note on the subject which is attached to this LibelLecuer.

Plcase Tet LDRC know what you think of the ideas put forth in Julic’s memo and of any cases of which you are
awarc in which this concept was litigated.

John Lankenau, of Lankenan Kovner & Kuntz, found that a dismissal of a libe!l claim in one jurisdiction on statute
of limitations grounds barred subsequent litigation of the same claim in a different jurisdiction on res judicara and Full Faith
& Credit grounds. While such a defense requires a number of substaniive and procedural sieps to fall inlo proper place,.
afier reviewing some of our other mcmbcrs‘ litigation, we camc Lo belicve that this set of defenscs was worth noting, His
nolc on thesc issues is also atlached.

Again, we would ask all of you o let LDRC know if any have cases relevant 1o the issucs raised in John's note. We
would also ask that any ol you who have litigation issucs, tactics or techniques that you belicve useful 1o pleasc pass them

on 10 LDRC,
Tort Reform

In the mid-1980's LDRC ac-
tively reviewed and anatyzed state ¢f-
forts at tort reform,  Torn reform pro-
posals of particutar inlcrest to LDRC
included: (1) limits on punitive dam-
ages, (2) limits on non-cconomic dam-
ages, and (3) remedics (or frivolous
prosccution. .

Because we believe that there
has recently been a resurgence of ac-
tivity aL both the national and siate
level, LDRC plans to reinvigoraie its
clforts to monitor this arca.

Examples of recent activitices
on the 1ort reform [ront include a bill
on products Yability pending in the
U.S. Scnate.  While not designed 10
apply 1o libel or privacy claims, it is
_prabably worth noting.  The Product
Liability Fairness Act would creale a
national system piving guidclines for
punitive damages, abolishing joint and
several liability for non-cconomic
damages, and encouraging alternative

Continucd on Page 2 |
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Tort Reform Issues Examined

Continued from Page ]

dispute resolution.

Another example: tn Maryland, advocates ol tort reform have recently
created a commitiee led by the Maryland Chamber of Commerce. They plan to
mecl and stratcgize this summer in anticipation of ¢lections in November. LDRC
Memboers interested in participating can call LDRC for more information.

Few LDRC members need be told that tort reform could present media
defendants with enormous savings in time and moncy if limits could be obtained,
for example, on non-cconomic and punitive damages. Even more importantly, if
such limits serve 10 discourage litigation, the savings could be cven greater. The
First Amendment values in this suggest that Lort reform should be a media issuc.

LDRC has a Tort Reform Commitice, chaired by Richard Rasscl of Butzel
Long. Il you have any issucs that you would like to scc LDRC and the committee
pursue, pleasc give Sandy Baron or Dick Rassel a call, or send them a note,

CEeRrT DENIED IN TEXAS Privacy CLAIM

Phil Donahue and Multimedia Entertainment, Inc. scorcd a final victory
last week when the United Swates Supreme Court denied the plaintidfs’ petition
for writ of certiorari in a privacy kawsail out of Galveston, Texas. PlainofT Nancy
Anonsen’s mother, Miriam Booher, appearcd on the Donahue Show and described
how rape and incest alfected her 1ife and her family. Inshort, Ms. Booher's story
was, “My davghter had my husband’s baby.” Anonsen sued Donahuc amd her
mother for invasion of privacy.

Ms. Booher, who was born in Israel, had moved to Arkansas 1o live with
her new hushand. Her young daughter came with her as well, and was adopted by
Mr. Booher. The daughier gave binth to a son when she was 12 years okl The
Boohers adopted the boy and raised him as their own child. In fact, unknown Lo
Ms. Booher for many years, her husband was the father of this child, '

Anonscen’s claim was that Donahuc and her mother had given publicity
to privalc cmbarrassing lacts which were not a subject of legitimate public con-
cern. Forced (0 admit that the crimes of incest and rape were lopics of legitimate
public concern, Anonsen claimed that her identity was not of public concern.

Anpnsen’s e was not menlioned on the show. Anonsen argued, how-
cver, that people who knew her mather would be able to identify her as the daugh-
ter. Ms. Booher shoutd have to disguised hersell it she had wanted 10 (clt this
story, according o Angnsen. '

Donahuc and Multimedia Enicriainment, represented by Jum George and
Jutic Ford, now with the firm of George, Donaldson and Ford, L.L.P., won their
motion for summary judgment. A Texas Court of Appeals affirmed the judgmént,
and the Texas Supreme Court declined w consider the appeal. The Texas appel-
late court opinion states that the First Amendment protects Ms. Booher’s right 1o
tcH her story undisguised. The opinion is reported at 857 S.W.2d 700,

Alithough not the basis of the court’s opinion, cerwin facts about this
case must have heen hard for the court to ignore. The husband, who raped the
daughter when she was 11 years old, was an Arkansas-Stale Police Officer. It
urned oul that this incest was known 1o several of his fellow oflicers, who ook
no action. .

When asked why she did not go o the police, M-.'t:?“l}oohcr replicd, “Heis
the taw” Not until Ms, Booher appearced undisguised on telcvision was there any
reaction to thiscrime of a fellow officer. Even then-Governor Bill Clinton was on
the phone 10 the Arkansas police after Ms. Booher’s appci:iruncc. (Al lastrepon,
Mr. Booher was working as a prison guard at a prison for the criminally insanc in
Rusk, Texas, where he described the men he guarded as ““the scum of the carth.™)

Computers to
Arrive at LDRC

1L.DRC has now ordered a new
sct of compnuers. We are moving into
the 1990's and Windows. We plan to
putthe indices for the bric, jury instruc-
tion, and expert witness banks into the
compuler.

With the help of a data base
program, it is our intention 1o be ablc
1o scarch for subjects, states, time
[rames, cle..dhe very type of infomma-
uon that we believe will be useful 10
you in accessing the many, many docu-
ments that LDRC has in its reference
system.

We hope Lo have this accom-
plished before the end of this year.

Our next step will be to ar-
range for a communicalions sysiem that
allows all of our members to gain ac-
cess Irom their own desktop compulers
into our databasc indices.

We have some ideas of how Lo
accomplish that and i the revenucs of
LDRC this ycar permit us to do so, we
will move forward on that front as well.

In the mcantime, we want 10
thank all of the members who have sent
LDRC informaticn and bricfs recently,
and 1o urge that gl of you who have lit-
gation maierials — specifically, briels,
jury instructions and cxpert witness in-
formation — 1o send them to LDRC for
inclusion in our relerence materials.

Thank you.

JUST THE FAX

LDRC is considering the
usc of a broadcast fax scrvice for dis-
tribution of imely material. [tis very
important 1o conlirm the fax numbers
we have on file for all of our mem-
bers. We would ask DCS members
to confirm their fax number listings
in the DCS DIRECTORY {and send
tn the DCS {forms distributed last
month if you haven’t already done
s0). LDRC will undertake other
mcans of confirming media member
listings.
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Foreign Judgments: An Amicus Alert

In the most recent develop-
mcnt in a case that spans 10 years, the
losing defendant in a British hibet deci-
sion has brought a civil rights action in
federal court to prevent its recognition
and enforcement in the United Siates.
The underlying suit arose from a leuer
to the cditor of the London Duily Tele-
graph written in Fcbruary 1984 by
Vladimir Matusevitch, a U.S. ciliven
who was living in London at the time
and working as a joumnalist for Radio
Free Europe/Radio Liberty, His cuer
accused the plaintill, Viadimir
Telnikoff, of cspousing “racialisi views”
in an op-ed column published in the
Daily telegraph, and Mr. TehikolT re-
sponded with a libel suil.

While the defendant won one
round of this litigation when the lower
courts determined that his statements
were "laircomments” as a matter of taw,

the House of Lords reversed and re-
manded, holding that whether the let-
icr was comment (opinion) or fact was
a jury question. Mr. Telnikofl then won
a jury verdict for £240,000 (5416,000
al the then-current exchange rale).

Mr. Matuseviich, who cur-
rently resides in Bethesda, Maryland,
has brought a §1983 action 10 bar ree-
ognition and enforcement of this judg-
menl. Although comity would normally
be accorded the judgment of a British
court, Mr. Matuscvitch argues that rec-
ognition and enforcement of the judg-
ment would not only offend the public
policy of the Uniled Siates bul would
also violate both the federal and state
Caonstitutions, because prolections that
arc constitutionally mandaied under
U.S. law arc absent under British faw.
For example, in Great Britain, not only
doces the defendant bear the burden of

proving truth, but faces aggravaled dam-
ages if the “justification” defense fails.
The threat of additional penalties for liv-
gating the issuc of truth forced Mr.
Matuscviich to rest his defense on fair
comment alone. Morcover, in Great
Britain, the plaintill is not required to
cslablish a level of {ault by the defen-
dant, as he would in the U.S.

If you are interested, LDRC
has available the briefs and related
pleadings filed by Mr. Matusevitch’s
atlorncy, Arnon Sicgel of Davis Polk &
Wardell, An amicus bricl ts currently
being prepared for several media orga-
nizalions, including The New York
Timcs, by Laura Handman of Lankenau
Kovncr & Kurtz. Contact Ms. Handman
if you or your media clients are inter-
ested in joining the bricl. Ms. Handman
was counscl of record in Bachchan v.
fndia Abroad Publications Inc., a recent
New York case that successfully resisted
cnforcernent of a British hibel judgment.
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Libel Suit in Cyberspace:

Solo Publisher Sued for Investigative Efforts

In the last LibelLetier, LDRC
published a note by DCS member Steve
Licberman on libel issues raised by
computer bulleiin boards, a means of
communication (if not publication) that
a number of LDRC members are en-
gaged in in some manner. LDRC mem-
bers, or their employees, may alse be
communicating on the Internet, that
global computer information [ink-up.
There is a recently filed libel claim
against a small reporteripublisher of
material distributed on the Internet.
LDRC asked David Marburger of Baker
& Hostetler, counsel for the defendant.
to summarize that case.

Perhaps the most interesting
issue is David's point that Internet us-
ers who pariicipate in those arcas of the
Internet that offer totally open,
unedited, equal access to the means of
communications afforded by the
Internet may be public figures, at least
to the extent tha! the origingl publica-
tion was on the Internet and deals with
matsers of concern 1o Internet wsers.

Inhibition may be coming to
the usually uninhibited marketplace of
idcas known as the Internet, thanks to a
dircct-mail marketling business’s libel
suit against solo publisher Brock
Mecks.

For ycars, the vast nctwork of
public and private computer sysiems
called the Internet has been a model for
mass communication and debale, where
millions of people cxchange informa-
tion, often uncditcd and with no
gatckeepers, through home and business
computer systems, Many times, theex-
change of information produces dis-
agreemenl resulling in vitrniolic stireams
of consciousness known as “flaming,”
which just as often has produced more
flaming.

Over the past decade, the cul-
turce that has cvolved on the Internct has
treated rebuttal—oeften impolite and
strident—as the means of redressing
statements with which Inlernct users
disagree. One Inlemet user, however,
has resorted 1o hibel litigation,

The Svarez Corporation and
is principle owner, Benjamin Suarez,
have sucd Brock Mccks, a reporter for
Warrch Publishing Company in Wash-
inglon, D.C., who, on his own lime
transmits a publication over the Internet
called Cyberwire Dispatch. Weeks, in
his late 30°s, wriles Cyberwire Dispaich
by himself, The suit is over one of
Mcck’s Dispatch postings crilicizing an
offering on the Internet by an outfit call-
ing itself the Electronic Postal Service
(EPS). EPS is one of the many enter-
prises of the Suarcz. Corporation, a large
direct-mal marketing operation in Can-
ton, Chio.

Through the Inernct, EPS
promiscd to supply uscrs with free
Intemnet clectronic mailboxes for sior-
ing commercial messages, and prom-
tsed Lo pay Internet uscrs for receiving
the commerciats.

Intrigued by the EPS prom-
ises, Mecks accepted the EPS invitation
10 acquire additional information, and
provided EPS with his name and ad-
dress. Eventually, Mecks received a
solicitation in the WS, Mail from the
Suarer. Corporation urging Weeks
spend more than 5150 {or a book and a
tape recording revealing how o get rich
by forming a “ncl profit gencraung sys-
tem.”

Suspecting a link between
Suarcy. and EPS, Mecks did some re-
scarch about Suarcz and lcamcd that the
attorncy gencral of Washington State
had sucd Suarcy for allegedly violating
thal stale’s consumer protection law
over statements contained 1n Suarex’s
dircct-mail offerings to Washington
consumers. Mecks also lcarned about
other accusalions made against Suarcz
by other authbritics over differenl
Suarcy oficrings.

in March, 1994, Mccks sum-
manzed Ws findings in a Cyberwire
Dispatch, which he accompanicd with
plenty of sheloric expressing his per-
sonal distaste Tor the activitics of
Suarez. Swuez prompely sued Mecks
for libcl in Ohio court in Cleveland . In

addition to damages, Suarcz sought an
injunction barring further publication of
the article. Belore a hearing on injunc-
tive relicf could convene, Meeks moved
for summary judgment against injunc-
tive reliel. That motion remains pend-
ing, and no hcaring datc is scheduled.

.The Inlernet may be unique
because of the unrestricted, unedited
ability of uscrs to communicate 1o wide
audicnces. Applying that characteristic
to the casc may open the way for treat-
ing all Internet users as though they
were public figures, at lcast where the
alleged libel is in response to a com-
munication initiated on the Intemel by
the plaintiff and addresses a matter of
concern {o Internet users,

Bruce Sanford and David

Marburger of Baker & Hostetler are rep-
resenting Mecks.

able 10 its members Ipon Fequest
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Expert Witness Committee
Needs Your Help

Please respond, at your earliest convenience, to the request of the Expert Witness Committee, noted in
the last LibelLetter, for any information that members may have in respect of the following:

(1) expert witnesses and categories of expert testimony used in defamation lawsuits;

(2) motions in limine dealing with expert witness issues and particularly journalism experts;
and -
(3) resumes and testimony of expert witnesses, including depositions, declarations, treatises,
and other information helpful for direct and cross-examination.

Any information should be forwarded to the Commitiee Chair:

Guylyn Cummuins, Esq.

Gray Cary Ware & Freidenrich

401 B Street, Suite 1700

San Diego, CA 92101-4297

Your cooperation would not only be greatly appreciated, it is vital.

R
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June 9, 1994

Libel Defense Resource Center
404 Park Avenue South
New York, New York 10016

To LDRC Members:

In Barry Switzer’s book, Bootlegger’s Boy, Switzer devotes a chapter to a bizarre tale
he calls "The Setup.” Without retelling the entire story (Switzer would rather have you buy his
book), the story begins by describing a Dallas newspaper reporter who had written about Switzer
and his Oklahoma football team over the years. Switzer was not especially pleased with this
reporter’s tactics.

The story then switches to events involving a football player known as "Big Red." Big
] Red thought his girlfriend had tried to set him up. The girlfriend made suspicious requests and
strange telephone calls to Big Red while he was in Miami for the 1988 Orange Bowl. Big Red
thought she was trying to get him to bring drugs back from Miami -- and then get him busted.

There was no bust. However, the police had gotten a tip that a player would be bringing
drugs back from Miami. Also, the girlfriend had disappeared. Big Red, and then Swiizer,
learned that the girlfriend had been meeting with a reporter from Dallas while Big Red had been
in Miami. They also found a telephone number the girlfriend had left behind. The number was
an inside line to a Dallas newspaper -- the same newspaper that employed the abovesdescribed
reporter.

The reporter sued Switzer and the book publisher for libel and false light. The reporter
claimed that the book falsely implied that he had participated in a conspiracy to set up Big Red
and embarrass Switzer and the entire O.U. football team.

We had the pleasure of representing Mr. Switzer in that lawsuit. The evidence at trial
was that the plaintiff had been assisting a less) experienced reporter in working with Big Red’s
girlfriend on a story about O.U. football players and drugs. "Working with" the girlfriend
included giving her a tape recorder (which §hg:‘\used to secretly tape conversations with O.U.
players), and helping her move out of Big Red’s apartment before he returned from Miami. In
addition to providing advice in connection with this story, the plaintiff personally contacted
Oklahoma law enforcement officers about drugs and the O.U. team.

1
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In the event that a negligence standard would apply, we pleaded the defense of
comparative negligence, something we had not seen in any libel case in Texas. OQur argument
was: Here was a man who admiitedly helped another reporter in activities that, if viewed by
a third party, certainly could lead that viewer to believe they both were involved in some kind
of set-up. If Switzer was negligent in reporting the facts as he saw them, the plaintiff was
negligent in creating the suspicious circumstances in the first place.

Ultimately the plaintiff stipulated that he was a public figure, and our issue of
comparative negligence did not go to the jury. To date, we have not had an opportunity to
present the issue of comparative negligence to a jury in a libel case. Further, we are not aware
of any libel cases in which this defense was ruled upon. However, in those states using a
negligence standard for media defendants in private figure libel cases, the defense could apply.

The negligence rule requires a publisher to conform to a certain standard of care to
protect the reputations of individuals against unreasonable risks. Similarly, an individual should
be required to conform to an objective standard of care to protect his own interests. Free speech
principles would seem to demand that a publisher not bear the entire burden of protecting an
individual’s reputation, and comparative negligence provides one way to ease that burden.

The reasoning behind the U.S. Supreme Court’s distinction between public and private
plaintiffs is consistent with a defense based on shared fault. In Geriz v. Robert Welch, Inc., the
Court stated, "the communications media are entitled to act on the assumption that public
officials and public figures have voluntarily exposed themselves to increased risk of injury from
defamatory falsehood concerning them." Gertz, 94 S.Ct. at 3010. It seems to follow that the
media should also be able to operate on the assumption that private individuals will act with
reasonable care to protect their reputations. This degree of care would dictate the manner in
which they expose themselves to the public and to the media. Individuals who, by their own
actions, heighten the risk of false press reports about them should be held accountable for their
failure to use reasonable care.

Whether this defense will apply may depend on the wording of the applicable
statute, or the development of that state’s common law if no statute exists. The law in Texas,
where a simple negligence standard applies to private figure libel cases, and where the’
comparative negligence statute is broad epough to cover libel cases, it seems obvious that this
defense is applicable. The concept of compara-iive or contributory negligence in libel cases may
be more elusive in those states that have notzenacted comparative negligence statutes, and/or
have not clearly articulated a simple negligence ‘standard of fault in the wake of Gertz.

I
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Fact situations that would support a comparative negligence finding seem to crop up in
many libel case scenarios. For example, take a man who talked and dressed like a gang member
and, upon being told by a journalist that the newspaper wanted to write about gang members,
spoke at length about his friends and neighbors. When he is then described in the news story
as a gang member, he sues. The jury might find that the publisher was negligent for assuming
the man was a gang member. The jury could also find, however, that the man failed to exercise
reasonable care to prevent such a misunderstanding.

Another situation, particularly irksome to publishers, which is suitable for comparatory
negligence, is where an individual refuses to be interviewed, and then later sues because the
publisher got the facts wrong. Although evidence of the plaintiff’s conduct could help prove the
reasonableness of the publishers’ conduct, it may not be enough to cause the jury to find no
negligence at all on the part of the publisher. And while the defendant may hope this evidence
will factor into the jury’s determination of damages, there would be no instruction to that effect.

Although we were not able to test this defense in Switzer’s case, we continue (o raise this
defense in any case where negligence is the standard of fault. We are interested in hearing from

other LDRC members who may have raised this defense in a libel case.

Yours sincerely,

GEORGE, DONALDSON & FORD, L.L.P.

v C e 24
es George, Jr.
)Aﬂ Ford

alc
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FORUM SHOPPING CAN BE
TURNED TC DEFENDANTS’ ADVANTAGE

Forum shopping can, on occasion, work to the decided

advantage of a defendant where dismissal is secured in the

first jurisdiction on the grounds of the statute of limitations

and the law of that jurisdiction is that such dismissal is "on

the merits." Under those circumstances, a subsequent suit in

another jurisdiction should be barred on res judicata and Full

Faith and Credit grounds.

That proved to be the case in a libel suit brought by

Itzik Shaari, the Israeli owner of a Jerusalem yocuth hostel,

against St. Martin’s Press and Harvard Student Agencies.

Shaari based his suit on a statement published in the 19895

edition of Let’s Go: Israel and Egypt that three women guests

A

at his hostel had sued him for sexual harrassment.

Mr. Shaari did not live or work in New York but still
brought suit in New York, perhaps, in the mistaken'belief that
New York was a friendly forum to libel plaintiffs. His suit,
however, was instituted more than a year after publication and

thus was untimely under New York’s one year statute.
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The defendants moved for summary judgment on statute
of limitations grounds. Plaintiff did not sericusly contest
the defendants’ motion and announced in his papers that énother
suit would be brought in Massachusetts, which has a three year
statute of limitations for libel suits that had not run on his
claim.

The New York Supreme Court granted the motion for
summary judgmeﬁt and dismissed the action.

As promised, plaintiff then brought suit on the same
claim in Massachusetts. At the suggestion of David Kaye,
in-house counsel to St. Martin’s, defendants then moved to
dismiss the Massachusetts suit on the grounds that under New
York law the dismissal was res judicata on the merits, and that
Maséachusetts was bound to honor the effect given the judgment
by New York under the Full Faith and Credi£ Clause of the U.S,
Constitution.

The Massachusetts Superior Court agreed, holding first
"that in New York a dismissal on statute of limitations grounds
is ’on the merits’ for the puréoses of res judicata. Smith v,

Russell Sage College, 54 N.Y.2d 185 (1981)." 19 Media Law

Reporter 1700, 1701 (Sup. Ct. Mass. 1991). The Court noted
that "[olther states, including Massachusetts, have followed

this ‘clear trend toward giving claim-preclusive effect to

dismissals based on statutes of limitations.’ Rose v. Town of

Harwich, 778 F.2d 77, 80 (1lst Cir. 1985)." 1Id.
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Invoking the Full Faith and Credit Clause, the Court
went on to hold as follows:

The Full Faith and Credit Clause of the
United States Constitution as codified in 28
U.s.Cc. § 1738, mandates that judicial
proceedings "shall have the same full faith
and credit in every court within the United

States ... as they have by law or usage in
the courts of such state ... from which they
are taken." Therefore Massachusetts courts

must accord the judgment of a sister state
such as New York "the same credit, validity
and effect which it has in the state where

it was rendered."™ Wright Machine Corp. v.
Seaman-Andwell Corp., 364 Mass. 683, 689
(1974).

19 Med. L. Rptr. at 1702.

Thus, the Massachusetts Superior Court granted

[N

defendants’ motion and dismissed the claim.

: . As a post script, plaintiff then returned to New York
% and moved on grounds of excusable neglect to vacate the
judgment of dismissal, claiming that the prior judgment of
dismissal should have been without prejudice. That motion was
denied, and on appeal, the denial was affirmed by the First
Department. In a last gasp, plaintiffs moved for leave to

appeal to the Court of Appeals but his motion was dismissed for
\
lack of jurisdiction.

John C. Lankenau
Lankenau Kovner & Kurtz
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