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LDRC is distributing the  

 
PRACTICE GUIDE: HOW TO  

DEFEAT PLAINTIFF’S CLAIMS OF ACTUAL MALICE  
 

by e-mail, to allow you not only to read it, but to cut and paste easily 
from it.  To obtain a copy, send an e-mail request to ldrc@ldrc.com.  

 
�&RQWLQXHG IURP SDJH ��

3UHV� 8SGDWH� 6RPH 5HDJDQ 3DSHUV 5HOHDVHG ��

7KH ����� SDJHV UHOHDVHG DUH MXVW D SRUWLRQ RI PRUH WKDQ ������ SDJHV

'�'�&� 0HGLD 6HHN $FFHVV LQ &RXUW DQG WR 0LOLWDU\ ��

&RXUW VD\V WKHUH PD\ EH ULJKW RI DFFHVV WR PLOLWDU\

35,9$&<� 35,25 5(675$,176 $1' 38%/,6+,1*

&DO� &W� $SS� &RXUW (QMRLQV 0DVV (�0DLOV DV D 7UHVSDVV WR &KDWWHOV ��

)RUPHU HPSOR\HH VHQW VL[ PHVVDJHV WR DV PDQ\ DV ������ ,QWHO HPSOR\HHV

6�&W� 8SGDWH� 6XSUHPH &RXUW 3DVVHV RQ 7KUHH 6WRRJHV &DVH ��

'DPDJLQJ &DOLIRUQLD ULJKW RI SXEOLFLW\ UXOLQJ ZLOO VWDQG

'�0LQQ� &RXUW 5HIXVHV WR ,VVXH 3ULRU 5HVWUDLQW RI 5HSRUW RQ 5HOLJLRXV 6HFW ��

3RVVLELOLW\ RI ¶IXWXUH HPRWLRQDO WUDXPD· ZDV QRW HQRXJK WR MXVWLI\ D SULRU UHVWUDLQW

2KLR &W� $SS� 8SGDWH� $SSHDOV &RXUW 8SKROGV 0RVW RI 3ULYDF\ 9HUGLFW ��

&ODLP EDVHG RQ WHOHPDUNHWLQJ FDOOV� GDPDJHV SDUWLDOO\ UHYHUVHG

��WK &LU� )DPLO\ +DV 1R &ODLP 2YHU 6WDWHPHQWV $ERXW 'HDG 'DG ��

:LIH RI PXUGHUHG PDQ GLG QRW KDYH OHJLWLPDWH H[SHFWDWLRQ RI SULYDF\

&DO� $,'6 $FWLYLVWV -DLOHG $IWHU 7KUHDWHQLQJ -RXUQDOLVWV ��

7KH FLW\ DQG DQ DUHD KRVSLWDO ZHUH DOVR VHHNLQJ WR VHUYH WKH DFWLYLVWV ZLWK D 752

1(:6:257+<

�WK &LU� &RXUW RI $SSHDOV 5HYHUVHV 'LVPLVVDO RI 5HWDOLDWLRQ &ODLP $JDLQVW )%, ��

)RUPHU LQWHOOLJHQFH GLUHFWRU FODLPV WKH )%, DFWHG LQ UHWDOLDWLRQ IRU DQ DUWLFOH KH ZURWH

�QG &LU� 8QLYHUVDO &LW\ 6WXGLRV� ,QF� Y� &RUO\� )XUWKHU &RQVLGHUDWLRQ ��

&RXUW FOHDUO\ KHOG FRPSXWHU FRGH LV VSHHFK DQG HQWLWOHG WR SURWHFWLRQ

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter Page 3 January 2002 

     The United States District Court for the Eastern District 

of Virginia (Hon. Leonie M. Brinkema) has denied Court 

TV's and C-SPAN's motion to televise the proceedings in 

the trial of accused terrorist-conspirator, Zacarias Mous-

saoui.  (The underlying case is U.S. v. Moussaoui, No. 01-

CR-455-A.)  The Court found that Federal Rule of Crimi-

nal Procedure 53 afforded the Court no discretion to allow 

camera coverage, and that the rule was constitutional.   

     Noting that the Sixth, Seventh and Eleventh Circuits 

have found the rule to be constitutional, Judge Brinkema 

rejected the media's efforts to rely on the Richmond News-

papers v. Virginia line of Supreme Court cases on the First 

Amendment guarantees to the public of access to criminal 

trials.    

    [T]here is a long leap ... between a public right 

under the First Amendment to attend trials and a 

public right under the First Amendment to see a 

given trial televised.  It is a leap not supported by 

history.   

)HGHUDO &RXUW 'HQLHV &DPHUD $FFHVV WR 7ULDO RI $OOHJHG 7HUURULVW 0RXVVDRXL

Slip op at 5, quoting from Westmoreland v. Columbia 

Broadcasting Systems, Inc., 752 F.2d 16, 23 (2nd Cir. 

1984). 

      That some members of the media and public could 

attend the proceedings, coupled with the electronic 

availability of transcripts within three hours of the 

close of each’s court session, was sufficient access to 

render the rule  constitutionally sufficient.   
 

Contrary to what intervenors and amici have ar-

gued, the inability of every interested person to 

attend the trial in person or observe it through the 

surrogate of the media does not raise a question of 

constitutional proportion.  Rather, this is a question 

of social and political policy best left to the United 

States Congress and the Judicial Conference of the 

United States.  

Slip op at  7. 
 

�&RQWLQXHG RQ SDJH ��

$OVR $YDLODEOH�

&RPSHQGLXP RI -XGLFLDO 5HIHUHQFHV WR

)LUVW $PHQGPHQW ,QWHUHVWV LQ 1HZVJDWKHULQJ

     The Newsgathering Committee, chaired by Dean Ringel, Cahill Gordon & Reindel, and Kelli Sager, 

Davis Wright Tremaine, with author (and DCS President) David Schulz, and his colleagues at Clifford 

Chance Rogers & Wells, have created a COMPENDIUM OF JUDICIAL REFERENCES TO FIRST AMEND-

MENT INTERESTS IN NEWSGATHERING.   

    This 46-page report is a collection of statements by the courts, cataloged on a court-by-court basis, 

on the relationship of the First Amendment in newsgathering claims, access cases, and reporter privi-

lege matters.   

    To obtain a copy of this very useful reference tool, send an e-mail to kchew@ldrc.com, or contact 

LDRC by telephone – 212.337.0200 – or by facsimile – 212.337.9893.  Unless you indicate otherwise, 

it will be sent to you electronically. 

    Particular thanks for this reference report goes to David Schulz, Clifford Chance Rogers & Wells, 

and Nick Leitzes at the firm who assisted him in putting together the report. 
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�&RQWLQXHG IURP SDJH ��

     The Court went on to hold that even if Rule 53 (and its 

local counterpart) were found to be unconstitutional, secu-

rity concerns and the effect of camera coverage on this par-

ticular  trial, including the enhanced potential for intimida-

tion of witnesses, would override the right of access.  The 

Court agreed that cameras were now unobtrusive, and that 

many of the concerns about cameras in courtrooms dis-

cussed in Estes in 1965 were no longer issues.  In their 

place was the new threat posed by the ability of modern 

media to distribute images, including witness faces and 

voices, internationally and in ways that allow them to be 

preserved by the recipients, all of which was troubling to 

the Court. 

    Today, it is not so much the small, discrete 

cameras or microphones in the courtroom that are 

likely to intimidate witnesses, rather, it is the wit-

ness’ knowledge that his or her face or voice may 

be forever publicly known and available to any-

one in the world.   

Slip op at 9. 

     The Court found that law enforcement witnesses 

would likely be compromised for similar reasons, and 

the safety of the court and its personnel might be com-

promised by broadcasting photographic images of the 

physical layout of the court and of court personnel.   

     The Court rejected as both burdensome and subject 

to error the media offer to mask the faces of those wit-

nesses who did not want to be photographed. 

     Finally, the Court expressed its concern about show-

manship by trial participants, particularly in light of 

Moussaoui’s behavior at arraigment, which “suggests 

that the 

defendant’s conduct in this case may be both unorthodox 

and unpredictable.” 

     With a nod to the substantial interest that the public has 

in this trial, and specifically those who experienced losses 

on September 11th, Judge Brinkema concluded that “the 

purpose of this trial is not to provide catharsis to the victims 

or to educate the world about the American legal system.” 
 

&ORVHG &LUFXLW )HHG RI 0RXVVDRXL

7ULDO WR 7KRXVDQGV 3URSRVHG

      A bill passed by the Senate would allow cameras in 

the Arlington, Va. courtroom to cover the Moussaoui 

trial, but only to provide closed-circuit coverage to be 

viewed by victim’s families. See Terrorist Victims' 

Courtroom Access Act, S. 1858, 107th Cong. (2001). 

The bill would provide an exception to federal rules 

which generally bar all cameras in federal courts, see 

Fed. R. Crim. Proc. 53 (2001), and provides that the 

video provided by the cameras can only be used “for 

viewing by those victims the court determines have a 

compelling interest in doing so and are otherwise unable 

to do so by reason of the inconvenience and expense of 

traveling to the location of the trial.” 

      A similar exception was made for the trial of Timo-

thy McVeigh, who was convicted in the Oklahoma City 

bombing. See Anti-Terrorism and Effective Death Pen-

alty Act of 1996 § 235, Pub. L. No. 104-132 (1996); see 

also U.S. v. McVeigh, 931 F. Supp. 753 (D.Colo. 1996) 

(rejecting media’s attempt to use video from camera 

used by court to record proceedings). 

)HGHUDO &RXUW 'HQLHV &DPHUD $FFHVV WR 7ULDO RI

$OOHJHG 7HUURULVW 0RXVVDRXL

      Lee Levine, Jay Brown, Cam Stracher, Amy Ledoux 

and Tom Curley of Levine Sullivan & Koch, Washington 

DC., and Doug Jacobs of Court TV and Bruce Collins of 

C-SPAN represented Court TV and CSPAN in this mat-

ter. 
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By Michael Giudicessi 
 

      A Polk County, Iowa jury deliberated for only two hours on 

December 18, 2001 before returning a defense verdict for 

KCCI-TV in a defamation case brought by an area contractor. 

       The five-woman, three-man jury received the case after 

seven days of trial and was given an eight-question special ver-

dict form.   

       While the jury found that the KCCI-TV reports were de-

famatory when they reported that the plaintiff “messed up the 

construction” and “ran off with the money,” the jurors deter-

mined that the news reports were true or substantially true. 

      The case, one of the few, if any, libel cases against a me-

dia defendant tried in Des Moines in 20 years, stemmed from 

two July 2000 broadcasts by KCCI-TV, the market’s top 

rated station, owned by Hearst-Argyle. 

+RPH %XLOGHU 5LS�2II

      The broadcasts, which carried graphics identifying the 

subject matter of the news reports as “Homebuilder rip-off?” 

and “Homebuilder rip-off/scam,” detailed a dispute between 

a Baxter, Iowa couple who hired plaintiff Rod Brown to do 

framing and construction on their retirement “dream home.”   

      The news reports reported that Brown had received 

$30,000 in advance but had not completed the construction.  

The reports also detailed how the homeowners had a me-

chanic’s lien placed against their property after Brown failed 

,RZD -XU\ 5HWXUQV 'HIHQVH 9HUGLFW RQ

´+RPHEXLOGHU 5LS�RII�6FDPµ 5HSRUWV %DVHG RQ 7UXWK

to pay a lumberyard for materials and supplies used on their 

project. 

     Brown claimed at trial that the news reports falsely indi-

cated he had “run off” with the couple’s money, failed to re-

port that the couple had prevented him from completing the 

work, mischaracterized the quality of his workmanship and 

damaged his business and reputation. 

     At trial, the court excluded, on objection, some reputa-

tional testimony for lack of foundation. 

$OOHJHGO\ )DOVH DQG 8QIDLU

     Brown also challenged the accuracy and fairness of the 

news reports.  He relied heavily on assertions that KCCI-TV 

aired the news reports without talking to him first, failed to 

make more than a single call to try contact him by telephone 

and “purposefully avoided” facts that he claimed would have 

corroborated his side of the story. 

     The court, however, would not allow Brown to present 

evidence that another television news station decided not to 

air a news report about Brown.  Nor could Brown present 

evidence of acts or omissions by KCCI-TV in connection 

with the investigation or reporting of other news reports. 

     KCCI-TV, in its in limine motion to exclude evidence of 

another television news station’s decision not to air the story, 

argued that the evidence of what another station chose to do 

would impermissibly tread into matters of news judgment.  

�&RQWLQXHG RQ SDJH ��

7R %H 'LVWULEXWHG 7KLV 0RQWK ³ 25'(5 12:�

/'5& ���67$7( 6859(< �����
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(PSOR\HU 7HVWLQJ RI (PSOR\HHV � 6HDUFKHV � 0RQLWRULQJ RI (PSOR\HHV � $FWLYLWLHV 2XWVLGH WKH :RUNSODFH � 5HFRUGV � 1HJOLJHQW +LULQJ �
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����

9LVLW RXU ZHEVLWH ³ ZZZ�OGUF�FRP ³ DQG

SUHYLHZ WKH /'5& ���6WDWH 6XUYH\ ����� (PSOR\PHQW /LEHO DQG 3ULYDF\ /DZ 2XWOLQH�
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�&RQWLQXHG IURP SDJH ��

KCCI-TV also argued that the proposed evidence lacked pro-

bative value because it related to comparative or objective 

standards rather than subjective actual malice.  Moreover, 

Brown never offered any competent evidence as to why the 

other news stations decided not to air the story. 

      In another in limine motion that was granted, KCCI-TV 

argued that Brown should be prevented from presenting evi-

dence of acts or omissions in connection with the investiga-

tion and reporting of other news reports.  KCCI-TV argued 

that any testimony about what KCCI-TV did or did not do in 

connection with other reports would only confuse the jury.  

KCCI-TV asserted that such evidence would mislead the jury 

as to whether journalistic standards were relevant and mate-

rial to actual malice.  

      Brown also alleged that the 

news reports were literally false 

due to an error in reporting the 

amount of the mechanic’s lien 

and by reporting that he “was un-

available for comment.”  To sup-

port his arguments, Brown attempted to call lay witnesses 

who would provide their opinions as to the truth or falsity of 

the reports, as well as their opinions as to the propriety of 

KCCI-TV’s investigation or report.  KCCI-TV, however, 

was able to exclude such testimony when the court granted 

KCCI-TV’s in limine motions. 

      KCCI-TV made two more in limine motions, one of 

which was denied.  The court denied KCCI-TV’s in limine 

motion to exclude evidence regarding the causation of emo-

tion distress and emotional distress damages.  KCCI-TV was 

opposed to Brown presenting that evidence because Brown 

did not have an expert to offer such testimony.  Brown 

wanted to call lay witnesses who would testify that Brown 

suffered emotional distress as a result of the broadcasts.   

      The court, however, granted KCCI-TV’s in limine mo-

tions to exclude evidence of damages suffered by anyone 

other than Brown – most notably, his family.  Since there are 

no rights to recover for derivative injuries in an action for 

defamation, Brown could not recover any damages incurred 

by his family.  Moreover, because the report was not “of and 

concerning” the family, the family could not recover even 

had they been a party to the action. 

,RZD -XU\ 5HWXUQV 'HIHQVH 9HUGLFW RQ

´+RPHEXLOGHU 5LS�RII�6FDPµ 5HSRUWV %DVHG RQ 7UXWK

     At trial, the evidence at trial showed Brown received a 

$20,000 check from the couple in advance of starting con-

struction and that he received another $10,000 from them 

prior to completing his work on the $42,000 project.   

     The evidence also showed how he immediately spent that 

initial $20,000 for items unrelated to the retirement home 

project.  His use of the funds included paying for past due 

child support, personal credit card balances, materials pur-

chased from a lumber yard for previous projects, car loans 

and lingerie for his wife purchased at Victoria’s Secret. 

     Other evidence included expert testimony about the poor 

quality of Brown’s work and the fact his construction busi-

ness had continually operated at a low profit level or at a loss 

prior to the broadcasts in issue. 

     The case went to trial three 

weeks after Chief Judge Arthur 

Gamble denied KCCI-TV’s sum-

mary judgment motion.   

     Judge Gamble, however, 

ruled that because the plaintiff 

was an elected city councilman 

and well-known community figure in his hometown, he was 

both a public official and a public figure.  Thus, the jury was 

instructed that Brown bore the burden of proving fault under 

the constitutional actual malice standard. 

     That determination, however, did not affect the jury’s 

verdict because the jury did not reach the fault question of 

the special verdict form.   

     Additionally, because the Court, over KCCI-TV’s objec-

tion, posed only one question on falsity that incorporated 

both plaintiff’s burden of proving falsity and defendant’s de-

fense of substantial truth, the jury’s verdict implicitly made a 

substantial truth finding that required only a preponderance 

of the evidence. 

     Plaintiff has until January 28, 2002 to appeal. 
 

     Michael Giudicessi and Ross Johnson of Faegre & Ben-

son LLP, Des Moines, tried the case for KCCI-TV.  Robert 

Hawley of the Hearst legal department assisted in prepara-

tion of the case for trial.  John Werner and Donna Miller of 

Grefe & Sidney, Des Moines, represented plaintiff Rod 

Brown.  Brown v. Des Moines Hearst-Argyle Television, 

Inc. (Iowa Dist. Ct. No. CL84214, Polk Co., Iowa). 

  
:KLOH WKH MXU\ IRXQG WKDW WKH .&&,�

79 UHSRUWV ZHUH GHIDPDWRU\ ��� WKH

MXURUV GHWHUPLQHG WKDW WKH QHZV UHSRUWV

ZHUH WUXH RU VXEVWDQWLDOO\ WUXH�
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      A federal jury in Tennessee has awarded a woman and 

her company $310,000 to compensate for what the jury 

found to be a libelous series of news reports broadcast by 

WDEF-TV in Chattanooga. Post-trial motions are pending in 

the case, West v. Media General Operations, Inc.,  No. 1:00-

CV-184 (M.D. Tenn.; jury verdict Nov. 29, 2001). 

7KH 6HULHV

      “Probation for Sale,” a series broadcast  by WDEF-TV in 

November 1999, reported on Charmaine West, the owner of 

probation services firm First Alternative Probation and 

Counseling, and her business relationships with judges of the 

Hamilton County General Ses-

sions Court, who referred crimi-

nal defendants to her company 

as part of alternative sentences.   

      The news reports said that 

West had given the judges food 

and other gifts, and that judges 

allowed her to sit “on the 

bench” during court proceedings.  WDEF also reported that 

West’s mother owned a Florida condominium in the same 

complex as one judge, Richard Holcomb, and showed West 

at the complex with the judge. 

      The General Sessions Court is a court of limited jurisdic-

tion, which includes misdemeanor cases.  Judges are elected 

to eight-year terms. 

      West’s lawsuit against WDEF’s corporate owner, Flor-

ida-based Media General Operations, Inc., was originally 

filed in Hamilton County Circuit Court in May, but was re-

moved to federal court on a defense motion based on diver-

sity.  The suit originally demanded $1.3 million for libel and 

invasion of privacy, an amount that rose to $6 million at the 

final pretrial conference. 

7HQQHVVHH 6XSUHPH &RXUW 5HFRJQL]HV 7RUW

      Upon a defense motion to dismiss filed on July 26, Fed-

eral District Court Judge R. Alan Edgar certified to the Ten-

nessee Supreme Court the question of whether the state rec-

ognized the tort of false light invasion of privacy.  In the 

meantime, discovery continued in the case. 

     The Tennessee Supreme Court ruled on this question 

on Aug. 23, 2001.  See LDRC LibelLetter, Sept. 2001, at 

33; West v. Media General Convergence, Inc., 53 S.W.3d 

640, 29 Media L. Rptr. 2454 (Tenn. 2001).  In a unani-

mous opinion, the court held that false light should be rec-

ognized as a cause of action in the state. 

      After considering the relevant authorities, we 

agree with the majority of jurisdictions that false 

light should be recognized as a distinct, actionable 

tort. While the law of defamation and false light 

invasion of privacy conceivably overlap in some 

ways, we conclude that the differences between the 

two torts warrant their 

separate recognition. 

West at 645, 29 Media L. Rptr. 

at 2458. 

     In the light of this decision, 

the federal court denied the 

defense motion to dismiss on 

Sept. 13, 2001. Media General 

then made a motion for sum-

mary judgment, which Judge Edgar granted in part and 

denied in part on Nov. 13, the morning of trial.  He held 

that West and her company were limited-purpose public 

figures, and thus had to prove actual malice; he added, 

however, that a genuine question of material fact existed as 

to whether actual malice could be shown. 

-XGJHV 7HVWLI\ $W 7ULDO IRU 3ODLQWLII

     During the seven-day trial, the plaintiff called two 

Hamilton County General Sessions Court judges, who de-

nied that they sent defendants to West’s company in return 

for gifts.  

     Judge Richard Holcomb said that both the promotions 

and the title of the series, “Probation for Sale,” offended 

him.  “I was very much offended because there is no pro-

bation for sale in General Sessions Court in Hamilton 

County,” he said.  Holcomb also testified that he received 

a call at his Florida condominium from a woman asking 

for someone to pick up some laundry at the same time that 

�&RQWLQXHG RQ SDJH ��

3UREDWLRQ &RPSDQ\� 2ZQHU :LQ %HIRUH )HGHUDO -XU\ LQ 6XLW $JDLQVW /RFDO 79 6WDWLRQ

3URFHHGLQJV /HG 6WDWH 6XSUHPH &RXUW WR 5HFRJQL]H )DOVH /LJKW

 
 

7KH QHZV UHSRUWV VDLG WKDW :HVW KDG

JLYHQ WKH MXGJHV IRRG DQG RWKHU JLIWV� DQG

WKDW MXGJHV DOORZHG KHU WR VLW ´RQ WKH

EHQFKµ GXULQJ FRXUW SURFHHGLQJV�
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�&RQWLQXHG IURP SDJH ��

West, who was in Florida visiting her grandmother, was 

visiting him.  Faith Logan, formerly secretary to the 

WDEF news director, testified that she had called Judge 

Holcomb’s condominium in order to lure out his wife so 

that reporter Chris Willis, who had followed West to Flor-

ida, could photograph Judge Holcolm and West together 

in his condo. 

      Judge Clarance Shattuck testified that West had never 

sat on the bench during trials, but that she and others often 

sat in an unused witness chair. He also said that various 

members of the court community would leave food for the 

others in a snack room, and that West did not give him any 

gifts other than perhaps a fruit basket for Christmas. 

      West herself testified that the news reports had 

“devastated” her business, and caused the company to lose 

$10,000 in business per month.  “I probably would have 

killed myself had it not been for my daughter,” she said. 

7KH 'HIHQVH &DVH

      During the defense case, former WDEF News Director 

David Goldberg said that the series did not imply that 

West was sexually involved with judges, or that bribery 

was occurring at the court.  He also denied that Judge Hol-

comb’s wife was edited out of pictures used in the broad-

cast. 

      Reporter Willis said that the series was not meant to 

imply that West and Judge Holcomb were having an af-

fair, and that Mrs. Holcomb was not featured in the video 

because “I didn’t believe she was part of the story.”   

      The defense also argued that West’s business had been 

declining in prior months because of allegations in a class 

action lawsuit and a state attorney general’s report which 

concluded that the company’s rates were excessive. 

      A number of witnesses on both sides of the case were 

former WDEF employees, and two have their own litiga-

tion pending against the television station.  Logan, the for-

mer secretary who testified for the plaintiff, has a sexual 

harassment suit pending against the station. Her former 

boss, former WDEF News Director David Goldberg, has a 

suit pending regarding his termination as well.  And re-

porter Willis was fired by the station shortly after the se-

ries ran for his refusal to sign its sexual harassment policy. 

9HUGLFW DQG $SSHDOV

      After seven and a half hours of deliberation over two 

days, the jury found for the plaintiffs on the defamation 

count; it awarded her $190,000 in compensatory damages 

($100,000 for pretrial losses, $10,000 for future losses, 

$30,000 for loss of reputation, and $50,000 for pain and 

suffering) to Ms. West, and $120,000 in past economic 

damages to her company.  

      The defense has filed motions for judgment as a mat-

ter of law and for new trial or a remitittur, and has filed a 

notice of appeal with the U.S. Court of Appeals for the 

6th Circuit.  The plaintiffs have also filed their own mo-

tion for judgment as a matter of law. 

      WDEF is represented by Don Zachary, Samuel Felker, 

Ail Fowler and Rebecca Kell of Bass, Berry & Sims in 

Nashville; the plaintiffs are represented by Harry Burnette 

and Steven Dobson of Burnette, Dobson & Hardeman of 

Chattanooga. 

3UREDWLRQ &RPSDQ\� 2ZQHU :LQ %HIRUH )HGHUDO

-XU\ LQ /LEHO 6XLW $JDLQVW /RFDO 79

/'5& /LEHO/HWWHU &RPPLWWHH
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By Robert D. Nelon 
 

       A jury in the District Court of Oklahoma County found ag-

gressive reporting and colorful language more than they could 

stomach in a defamation suit brought by Robert L. Tayar, the 

former owner of an Oklahoma City restaurant, against Palmer 

Communications, Inc., the former owner of KFOR-TV in Okla-

homa City, and three individual defendants, Anthony Foster, 

Brad Riggan, and Melissa Klinzing.  Foster was the reporter, 

Riggan was the photographer, and Klinzing was the news direc-

tor.  After a week-long trial in December 2001, the jury, in a 9-3 

decision, awarded $350,000 actual and $350,000 punitive dam-

ages against Palmer.  The plaintiff dismissed his case against the 

individual defendants before the case went to the jury.  Robert 

L. Tayar v. Palmer Com-

munications, Inc., et al., 

No. CJ-97-2237 (District 

Cour t ,  Ok l a h om a 

County, OK).   

$&RQVXPHU 5HSRUW

       The November 1995 

broadcast was a con-

sumer report about cus-

tomers’ complaints that the restaurant, called “Molly Murphy’s 

House of Fine Repute,” refused to honor a gift certificate.  The 

restaurant had given certificates to a radio station in exchange 

for advertising.  The complaining customers had won the certifi-

cates in the radio station's own promotion.   

       When customers tried to present two certificates (won at 

different times) in payment for a meal at the restaurant, the cus-

tomers were informed that only one certificate could be used at 

one time.  There was no such restriction printed on the certifi-

cate and the radio station was unaware of the restaurant policy.  

According to the customers, they were treated rudely by the res-

taurant management, so they complained to the consumer hot-

line at KFOR.   

       After interviewing the customers, Foster called the restau-

rant twice for comment.  A woman and then a man on the 

phone, who refused to identify themselves, told Foster that the 

restaurant owed him no explanation, then hung up on him.  Fos-

ter and his photographer, Riggan, went to the restaurant for 

5HVWDXUDQW 2ZQHU ´7XUQV 7DEOHVµ RQ 79 6WDWLRQ $V :HOO $V &XVWRPHUV

2NODKRPD -XU\ $ZDUGV ����. LQ /LEHO 6XLW

comment about the customers’ complaint.  Tayar yelled for 

them to leave and physically removed them from the premises.  

Tayar was arrested for assault and battery, and the report on the 

air turned out to be not only about the consumers’ complaint but 

about also the assault at the restaurant. 

      The suit originally involved five plaintiffs (Tayar, plus Ta-

yar's wife and three affiliated corporations) making nine claims 

(including intrusion on seclusion, false light, malicious prosecu-

tion, tortious interference with business, and abuse of process).  

Summary judgment was affirmed (in two previous appeals) on 

all but a defamation claim by Tayar.   

/DQJXDJH %HFRPHV D 3UREOHP

      At trial, the plaintiff claimed that several phrases in the news 

report were defamatory, 

such as “You could call 

it the case of double 

coupon double cross,” 

and that when the cus-

tomers presented the 

two coupons in pay-

ment for their meal, the 

“waitress turned the 

tables on them.”  Tayar 

also complained about the description of the confrontation in the 

restaurant, which was shown to viewers almost in its entirety, 

that Foster described as “an all out attack.”  Tayar complained 

generally that the broadcast made him appear to be a “dishonest, 

unscrupulous, double-crossing businessman and person.” 

      The defendants argued that all of the facts were accurately 

presented and that the phrases the plaintiff complained about, 

and the general implication the plaintiff said was made by the 

broadcast, were rhetorical or opinionative speech that was not 

actionable.  The plaintiff was conceded to be a private figure, 

and the standard of fault was agreed to be the professional negli-

gence standard employed under Oklahoma law.   

([SHUWV 'XDO

      The parties presented competing expert witnesses.  The 

plaintiff’s expert was Bob Losure, a former anchor for CNN, 

whose opinion was based primarily on his dislike for the lan-

�&RQWLQXHG RQ SDJH ���

 
 
7KH SODLQWLII·V H[SHUW ZDV %RE /RVXUH� D IRUPHU DQFKRU
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�&RQWLQXHG IURP SDJH ��

guage chosen by the reporter and producer, his distaste for the 

fact that the reporting crew went into the restaurant with 

“camera rolling,” and his belief that a dispute about a restau-

rant gift certificate was not newsworthy.  The defendants tried 

unsuccessfully to argue to the trial court that Losure’s opinion 

was not relevant and reliable because it was not directed to 

whether the defendant’s effort to report the truth was within 

the standards employed by reasonable television journalists.   

      The defendants’ expert was Joe Angotti, a long-time ex-

ecutive producer with NBC News who now teaches at the 

Medill School of Journalism at Northwestern.  Angotti testi-

fied that he found no fault with the report, and he told the jury 

that there needed to be more consumer reporting.   

      The plaintiff presented no damages witnesses other than 

himself and his ex-wife, but the defendants were unable to 

convince the trial court on a motion for directed verdict that 

the plaintiff had failed to prove loss of reputation.  The court 

ultimately instructed the jury, 

over defendants’ objections, 

that damages could be pre-

sumed because the report im-

plied that the plaintiff was 

deceitful. 

8QXVXDO 7ZLVWV

      The case took a couple of unusual twists shortly before 

trial.  The judge assigned to the case after the last appeal 

(Karl Gray) conducted a pretrial conference four days be-

fore the trial was to begin.  He informed the plaintiff’s 

counsel that unless something unexpected was presented in 

the plaintiff’s case, he intended to direct a verdict for the 

defendants.  Judge Gray believed that previous rulings 

from the appellate courts eliminated some of the elements 

of the plaintiff’s defamation claim.  For example, the 

Court of Civil Appeals had held that the defendants’ pres-

ence at the restaurant was lawful and that they “reasonably 

reported the events at the restaurant,” so Judge Gray found 

unpersuasive the plaintiff’s claim that the defendants were 

trespassers, that he was entitled to use force to eject them 

from the restaurant, and that he was not guilty of assault 

and battery.   

      However, after telling the plaintiff’s counsel of his in-

tent to direct a verdict, Judge Gray then announced that he 

would recuse if the plaintiff requested him to do so.  The 

plaintiff did, and the case was transferred to Judge Bryan 

Dixon.   

     Judge Dixon let the plaintiff try what was tantamount to a 

false light case, and permitted the plaintiff to present evi-

dence and argument throughout the trial that Tayar was justi-

fied in using force to eject the reporter and photographer 

from his restaurant.  Judge Dixon also let the issue of puni-

tive damages go to the jury, even though the Court of Civil 

Appeals had affirmed summary judgment on Tayar’s false 

light claim because there was no evidence of reckless disre-

gard.  Judge Dixon rejected the defendants’ arguments that 

the law of the case foreclosed consideration of punitive dam-

ages. 

What the Jury Thought 

     Juror interviews after the trial indicate that the case was 

originally close.  Apparently, 

in the first straw poll taken by 

the jury, they were split 6-6.  

Three jurors ultimately 

switched to the plaintiff’s 

side.  The jury did not like 

the reporter (who had suffered a stroke last July and was in-

effective in responding to questions from the plaintiff’s 

counsel) or the photographer or their reporting tactics, and 

the jury thought KFOR had been unfair to the plaintiff in re-

porting what they believed was a nominal story.  They said 

they awarded damages to the plaintiff based on the losses he 

claimed the restaurant suffered.  (The Court of Civil Appeals 

had ruled that he could not do so, but Judge Dixon’s instruc-

tions left open that possibility.) 

     KFOR has filed a post-trial motion for judgment NOV 

that is scheduled to be heard on February 8th and plans to ap-

peal if the motion fails with the trial court. 

 

     The defendants were represented at trial by Robert D. 

Nelon and Jon Epstein of DCS member firm Hall, Estill, 

Hardwick, Gable, Golden & Nelson, Oklahoma City.  The 

plaintiff was represented by Charles L. Richardson and 

Keith A. Ward of Richardson, Stoops, Richardson & Ward of 

Tulsa 

5HVWDXUDQW 2ZQHU ´7XUQV 7DEOHVµ RQ 79 6WDWLRQ

$V :HOO $V &XVWRPHUV

  
7KH FRXUW XOWLPDWHO\ LQVWUXFWHG WKH MXU\ WKDW

GDPDJHV FRXOG EH SUHVXPHG EHFDXVH WKH UHSRUW

LPSOLHG WKDW WKH SODLQWLII ZDV GHFHLWIXO�

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter Page 11 January 2002 

      A Virginia Circuit Court dismissed a police officer’s 

libel claim after it held that, under New York Times v. Sul-

livan, the “small group theory” of defamation could not be 

used to satisfy the “of and concerning” requirement when 

a government body, no matter its size, was the subject of 

defamatory statements.  Dean v. Town of Elkton, et. al., 

2001 Va. Cir. LEXIS 213 (Rockingham County, Va., 

2001).   Prior to this case, only one other case in Virginia 

dealt directly with the “small group theory” of defama-

tion – Ewell v. Boutwell, 121 S.E. 912 (Va. 1924). 

      Donald Dean, the police officer, sued the town and its 

mayor for defamation after a series of comments by the 

mayor criticized the police force and accused the police 

force of corruption. Most of the mayor's comments were 

directed at the “Elkton police” generally.  The mayor 

named Dean directly in only one comment.   

      The plaintiff claimed he could satisfy the “of and con-

cerning” requirement under the “small group theory” of 

defamation.  The Elkton police department was comprised 

of five to eight officers during the relevant times.  But the 

Circuit Court of Rockingham County, in an opinion by 

Judge John McGrath, rejected the plaintiff's arguments, 

relying on New York Times v. Sullivan. 

      The main question the court considered was whether 

defamatory statements “naming small governmental enti-

ties or small governmental departments” may be the “basis 

of a defamation action by an official of such a government 

or governmental department by using the ‘small group the-

ory’ to establish Plaintiff’s standing” 

      According to the circuit court, New York Times v. Sulli-

van “was based on the bedrock constitutional principle that 

one cannot defame a government” or a governmental 

agency.  Judge John McGrath quoted Sullivan extensively, 

including a passage in which the Supreme Court held a 

theory that allows a claim for defamation, where the 

speaker has been critical of the government in general, is a 

proposition that “may not constitutionally be utilized to 

establish that an otherwise impersonal attack on govern-

mental operations was a libel of an official responsible for 

those operations.”  Sullivan, 376 U.S. 254, 291-2 (1964). 

Thus, according to Judge McGrath, the “small group the-

ory” of defamation “cannot be constitutionally utilized to 

prove the ‘of and concerning’ element of a defamation ac-

9LUJLQLD &RXUW 5HEXIIV 3ROLFH 2IILFHU·V ¶6PDOO *URXS 7KHRU\·

:RQ·W 6DWLVI\ WKH ¶2I DQG &RQFHUQLQJ· 5HTXLUHPHQW :LWK WKH ¶6PDOO *URXS 7KHRU\·

tion if the defamatory statement is directed at a govern-

ment or governmental agency no matter what its size.” 
 

Obviously, if a defamation names or refers by di-

rect implication to a specific individual who is a 

governmental official, that individual would have a 

viable cause of action subject to the normal rules of 

‘constitutional malice’ set forth in New York Times 

v. Sullivan. 
 
      As to the one remark that did name him directly, the 

court held that it did not make Dean “appear odious, infa-

mous, or ridiculous,” and thus was not defamatory.  There-

fore, the entire claim was dismissed. 

      William W. Helsley of Helsley & Clough in  Harrison-

burg, Va., and A. Gene Hart, of Harrisonburg, Va., repre-

sented Dean.  David P. Corrigan of Harman, Claytor, Cor-

rigan & Wellman in Richmond, Va., represented the Town 

of Elkton and the mayor. 

83'$7(� 1HZ <RUN $SSHDOV &RXUW

$IILUPV 1HZ <RUN 7LPHV:LQ

%LDV RI 6RXUFHV� (UURUV� DQG $OOHJHG ,QDGHTXDWH ,QYHVWL�

JDWLRQ 1RW 6XIILFLHQW (YLGHQFH RI *URVV ,UUHVSRQVLELOLW\

By Laura R. Handman and Jeffrey H. Blum 
 
      Relying on lack of proof of gross irresponsibility, the 

New York Appellate Division, Second Department, unani-

mously affirmed the grant of summary judgment for The 

New York Times in a defamation action arising out of an 

article, titled “What Happens If Process Server Doesn’t 

Serve?”  Norman Yellon v. Bruce Lambert and The New 

York Times Company, Index No. 2000-1001 (Dec. 24, 

2001).  The article was published by The New York Times 

on the front page of its weekly Long Island section on 

April 4, 1999.   

      Although the article reported on three types of charges 

stemming from the conduct of plaintiff Norman L. Yellon 

as a notary public and as the proprietor of a process serv-

ing agency, only one charge was contested by the plaintiff: 

�&RQWLQXHG RQ SDJH ���
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�&RQWLQXHG IURP SDJH ���

claims by more than a half dozen independent sources 

with first-hand knowledge that Yellon had failed to 

make proper service in various legal proceedings. 

/RZHU &RXUW� )DOVLW\ %XW 1RW )DXOW

     On Sept. 25, 2000, Suffolk County Justice Ralph 

Costello, granted The New York Times’ motion for sum-

mary judgment on lack of actual malice and gross irre-

sponsibility. (See LDRC LibelLetter, Oct. 25, 2000 at 

14.)  Even though the lower court granted summary 

judgment to the Times, it was troubled by many of the 

sources in the Article, some of whom had been repeat-

edly sanctioned by courts.  The lower court also found 

that the claims of lack of ser-

vice lodged by the various un-

successful litigants were either 

untrue or had not been raised 
by them in the course of their 

litigations.   

     The article did, however, 

fully disclose the biases of the 

sources in the article and referred to the sanctions 

against them.  The lower court held that “while a pru-

dent person would have investigated further, given the 

animus between [a source] and Yellon,” it did not 

amount to gross irresponsibility.  

     The lower court also rejected Yellon’s argument that 

the Times should not be permitted to rely on an undis-

closed confidential source as evidence of its lack of 

fault, noting that “plaintiff has an obligation to demon-

strate that he has first endeavored to obtain this informa-

tion by other means, and been unsuccessful, instead of 

directly intruding upon the self-imposed confidentiality 

of defendants.  No such effort has been asserted by 

plaintiff.”   

7KH 6HFRQG 'HSW� $IILUPV LQ 6KRUW 2UGHU

     In a succinct two-page decision, the Second Depart-

ment affirmed the grant of summary judgment on lack of 

gross irresponsibility.  In holding that Yellon failed to 

raise an issue of fact as to gross irresponsibility, the Sec-

ond Department noted the reporter’s reasonable reliance 

on a freelancer who had brought him the story, the re-

porters’ independent corroboration of what the free-

lancer had told him, the reporter’s review of court docu-

ments, the reporter’s attempts to interview Yellon and 

the inclusion in the Article of Yellon’s denials of wrong-

doing. 

      Although the Second Department’s brief decision 

does not discuss some of the factual concerns expressed 

by the court below, the decision is a rebuff to the com-

mon refrain by libel plaintiffs that defendants “would 

have, could have, should have” done more investigation 

in finding it sufficient evidence of gross irresponsibility.   

This is the case even where several of the challenged 

statements are false, even 

where, arguably, available 

court records would have re-

vealed some of the falsities 

and even though some of the 

sources were biased.   

      At least when the news 

organization enjoys the reputa-

tion of The New York Times, when the reporter has done 

extensive reporting (here, 200 hours, 45 sources, 500 

pages of documents) and where the plaintiff admitted to 

at least some, if not all, the misconduct charged, courts 

in New York will find the reporting passed the gross ir-

responsibility test.  That test is proving as difficult as 

actual malice for plaintiffs to meet — indeed, in some 

ways more difficult because the objective measure is 

more susceptible to a summary judgment ruling.   

&RQILGHQWLDO 6RXUFH ,VVXH

      As to the confidential source issue, the Second De-

partment implicitly rejected Yellon’s  argument by sim-

ply holding that “plaintiff’s remaining contentions are 

without merit.”  This case marks a trend for courts in 

New York to take a more nuanced approach to the con-

sequences in defamation cases when the defendants re-

fuse to disclose identities of confidential sources.   

      Like the court in Bement v. N.Y.P. Holdings, 29 Me-

�&RQWLQXHG RQ SDJH ���

  
>7@KH GHFLVLRQ LV D UHEXII WR WKH FRPPRQ

UHIUDLQ E\ OLEHO SODLQWLIIV WKDW

GHIHQGDQWV ´ZRXOG KDYH� FRXOG KDYH�

VKRXOG KDYHµ GRQH PRUH LQYHVWLJDWLRQ
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     A California jury awarded $775,000 in damages to a 

biotechnology company which sued former employees 

Michelangelo Delfino and Mary Day for libel over post-

ings to various Internet message boards about the com-

pany and its executives.  The judge presiding in the case 

also issued an injunction barring the former employees 

from posting additional messages, which they did 

throughout the trial on their own website and on various  

bulletin boards. See Varian Medical Systems v. Delfino, 

No. CV 780187 (Cal. Super. Ct. jury verdict Dec. 18, 

2001). 

7KH 6DJD %HJLQV

     Delfino was fired by Varian Medical Systems, Inc. in 

October 1998 after manager Susan Felch accused him of 

sexual harassment and he was suspected of sabotaging 

equipment in the company’s laboratory. His co-worker 

Mary Day quit two months later. 

     Within a few weeks, messages began appearing on 

various message boards, primarily Yahoo! Finance’s 

board devoted to Varian.  Eventually, more than 13,000 

postings regarding Varian showed up on 100 message 

boards, and on the defendants’ site. 

     Among other things, the messages charged that vari-

,QWHUQHW 3RVWHUV )RXQG /LDEOH DQG (QMRLQHG )URP )XWXUH 3RVWLQJV

ous Varian executives discriminated against homosexuals 

and pregnant women and that the executives were having 

affairs. 

      Felch and Varian Vice President George Zdasiuk filed 

suit against Delfino in Santa Clara Superior Court in Febru-

ary 1999. The plaintiffs had the case removed to federal 

court, but that court later sent the case back to state court. 

See Varian Associates v. Delfino, No. 99-CV-20256 (N.D.

Cal. remanded to state court April 5, 2000). 

7KH ,QMXQFWLRQ

      While the case was pending before the federal court, in 

June 1999 U.S. District Court Judge Ronald M. Whyte is-

sued an preliminary injunction barring Delfino and Day 

from posting messages regarding Varian and its employees.  

But they continued to post, and in November the defendants 

were held in contempt, after the plaintiffs presented evi-

dence that the defendants had posted particular messages 

from a computer at Kinko’s.  The defendants were ordered 

to pay $20,000 to cover the plaintiffs’ costs of investigating 

the incident. 

      Judge Whyte held Delfino in contempt again in April 

2000 for refusing to mediate the case, and fined him 

$21,941.74.  He then granted defendants’ motion for partial 

summary judgment on the Lanham Act claims.  This re-

moved federal jurisdiction in the case, and Whyte remanded 

the case to the California Superior Court. 

      In the meantime, Delfino and Day appealed the prelimi-

nary injunction barring them from posting messages about 

Varian.  Without hearing argument in the case, in Septem-

ber 2000 the 9th Circuit reversed the injunction in an un-

published opinion, and ordered the district court to vacate 

the injunction.  See Felch v. Day, 238 F.3d 428 (table), 

2000 U.S. App. LEXIS 23925 (decision) (9th Cir.Sept. 11, 

2000). 

6XESRHQDLQJ <DKRR� 6HHNLQJ 6/$33 'LVPLVVDO

      Back in state court, the defendants then filed a motion to 

subpoena Yahoo! in order to find out the identities of what 

the defendants said were posters other than them who had 

posted disparaging comments about Varian.  The subpoena 

was eventually quashed in August 2001 for defendants’ fail-
�&RQWLQXHG RQ SDJH ���

�&RQWLQXHG IURP SDJH ���

dia L. Rptr. 2493 (N.Y. Sup. Ct., N.Y. County Nov. 20, 

2001), this court did not simply bar any reference to 

what the confidential source told the reporter.  Here, the 

court imported the exhaustion requirement from privi-

lege cases.  At least when there is a limited universe of 

potential sources, when a confidential source’s informa-

tion appears credible and plaintiff had not taken any 

steps to discover the source’s identity, the defendant 

may be able to rely on such source to establish lack of 

actual malice or gross irresponsibility.   

 

     Laura R. Handman and Jeffrey H. Blum of Davis 

Wright Tremaine LLP, along with Adam Liptak, Senior 

Counsel for the Times, represented the defendants in this 

action. 

1HZ <RUN $SSHDOV &RXUW $IILUPV 1<7:LQ
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�&RQWLQXHG IURP SDJH ���

ure to show a compelling need. 

     In October 2000, the defendants moved to have the 

case against them dismissed under California’s anti-

SLAPP statute.  The trial court rejected this motions, 

and the defendants appealed to the California Court of 

Appeals, which affirmed.  The defense then sought re-

view by the California Supreme Court, but it refused to 

hear the case. See Varian Medical Systems, Inc. v. 

Delfino, 2000 Cal. LEXIS 9639 (Dec. 13, 2000) 

(denying petition for review). 

     Prior to trial, Judge Jamie Jacobs-May rejected the 

defendants’ motion for summary judgment.  The defen-

dants filed an appeal of this decision, but the court of 

appeals dismissed the appeal after the defense failed to 

file a statement of the case as required by Cal. Ct. Rule 

19.5. 

)LQDOO\� D 7ULDO

     The case finally came to trial before Judge Jack Ko-

mar of the Santa Clara County Superior Court in Octo-

ber 2001.  Delfino and Day continued to post messages 

throughout the eight-week trial — and the plaintiffs of-

ten introduced them as evidence, sometimes on the same 

day that they were posted.  Their postings argued that 

the lawsuit against them was a “SLAPP suit” — aimed a 

silencing their fair criticism of the Varian — and that it 

should be dismissed under California’s anti-SLAPP pro-

vision, Calif. Civ. Proc. Code §425.16.  In court, their 

motion to dismiss the case on this basis was rejected, a 

decision which they have appealed. 

     The 12-member jury unanimously found on Dec. 13 

that Delfino and Day had libeled two Varian executives, 

and awarded $425,000 in compensatory damages.  A 

few days later the jury award the plaintiffs an additional 

$350,000 in punitive damages. 

7KH 1HZ *DJ 2UGHU

     While the jury deliberated, Judge Komar enjoined 

Delfino and Day from making additional postings.  “I 

certainly find that there has been a very serious defama-

tion, a very serious harassment in this case by the defen-

dants, by both of them,” Komar said in a ruling from the 

bench.  “It is without remorse or repentance.  There’s a 

promise and a commitment to do it until they’re dead. ... 

And I take them at their word.” 

      Komar’s order bars the defendants from referring to 

Felch, Zdasiuk and other witnesses as “homophobic” or 

“chronic liars,” and from accusing them of having sex-

ual affairs, videotaping company bathrooms, posing a 

danger to children, being mentally ill, having committed 

perjury, and creating pornography in the workplace.  He 

also enjoined them from posting messages detailing 

Felch and Zdasiuk’s financial affairs, and giving the 

names and addresses of their families. The injunction 

also bars Delfino and Day from posting messages using 

the names of other Varian employees. 

      Komar specifically refused to bar the defendants 

from describing Varian executives as “sick,” saying that 

“when you start talking about the CEO or the vice presi-

dent of a corporation, there may be some leeway to char-

acterize decisions made by the CEO that do not relate to 

a fact which are expressed opinions.” 

%XW WKH 3RVWLQJV &RQWLQXH

      But after the injunction was issued, the defendant’s 

web site stated, “Postings, postings, postings. Aliases, 

aliases, aliases. Day after day after day of message board 

postings and new aliases. Yes, the postings and their ali-

ases continued in spite of [the plaintiff’s victory].”  Else-

where on the site was the slogan “We'll post until we're 

dead!” 

      The defendants’ web site, with considerable com-

mentary and documents regarding the case, is www.

geocities.com/mobeta_inc/slapp/slapp.html.  A similarly 

exhaustive, plaintiff-oriented site, which purports to be 

more objective, is online at www.geocities.com/

mdx2faq/. 

      Varian was represented by Lynne Hermle, Matthew 

Poppe and Robert Linton of Orrick, Herrington & Sut-

cliffe LLP in Palo Alto and by in-house counsel Mary 

Rotunno and Joseph Phair. The defendants were repre-

sented by Palo Alto attorney Randall Widmann. 

,QWHUQHW 3RVWHUV )RXQG /LDEOH
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By Meryl Evans 

 

      In the June 2001 edition of the LDRC LibelLetter I re-

ported on the action brought by Russian businessman 

Grigori Loutchansky against Times Newspapers Limited, 

which came to trial at the High Court in London in March 

and April of 2001.  At issue were articles in The Times that 

discussed Loutchansky’s alleged links to the Russian Ma-

fia.  There were in fact two sets of libel proceedings – the 

first concerned the ‘hard copies’ of two articles, and the 

second was primarily concerned with the fact that elec-

tronic copies of the same articles were accessible in the 

archive section of The Times’ website long after publica-

tion of the hard copies. 

      The trial Judge, Mr Justice 

Gray, rejected The Times’ defense 

that the articles enjoyed a qualified 

privilege under the House of Lords’ 

authority in Reynolds -v- Times 

Newspapers Limited.  The Judge 

also decided that The Times had no 

defense to continuing publication, via its website, of elec-

tronic versions of the articles.1  An appeal of these deci-

sions was heard the week of November 12 and the  Court 

of Appeal’s Judgment was handed down December 5, 

2001.   Loutchansky v. The Times Newspapers Ltd.,  

[2001] EWCA Civ 1805 (Ct. App.) (copy available at 

<www.courtservice.gov.uk/>).  The Court of Appeal held 

that the trial court applied too stringent a test for qualified 

privilege and remanded for a redetermination under a new 

guideline.  But the Court of Appeal affirmed that a claim 

could be brought against The Times’ Internet archives, de-

clining to apply a single publication rule. 

7KH $SSURDFK WR 5H\QROGV

      The appeal concerning the hard copies of the articles 

concentrated on the nature and application of Reynolds 

qualified privilege, focusing on two main issues: 1) the test 

adopted by Mr Justice Gray to decide whether the newspa-

per was under a duty to publish the articles sued upon and 

2) the nature of the test for Reynolds qualified privilege.   

      The test applied by Mr Justice Gray at first instance 

(QJOLVK &RXUW RI $SSHDO 'HFLVLRQ RQ 4XDOLILHG 3ULYLOHJH )RU 1HZVSDSHU $UWLFOH

DQG 2QOLQH $UFKLYH 5HMHFWV 6LQJOH 3XEOLFDWLRQ 5XOH

was that a duty to publish arises only where “a publisher 

would be open to legitimate criticism if he failed to publish 

the information in question.”  The Times contended that 

this test was far too narrow and failed to give sufficient 

weight to freedom of expression and the public’s right to 

know.  We also argued that Reynolds has not been prop-

erly understood by the lower Courts in subsequent cases 

and encouraged the Court of Appeal to grasp the opportu-

nity to adopt what we said was the proper interpretation of 

the House of Lords opinions in that case.  Alternatively, if 

Reynolds had been correctly interpreted in other cases, 

then Reynolds itself was wrong and breached the right to 

freedom of expression, enshrined in Article 10 of the Euro-

pean Convention on Human Rights.  Accordingly, Rey-

nolds ought not to bind the Court of 

Appeal. 

7KH &KLOOLQJ (IIHFW RI

5H\QROGV

      Our basic objection to Reynolds 

and the way it has been interpreted 

and applied by the lower courts in subsequent cases can be 

summed up by quoting from the judgment of the New Zea-

land Court of Appeal in Lange v Atkinson, where it consid-

ered that Reynolds “appeared to alter the structure of the 

law of qualified privilege in a way which adds to the un-

certainty and chilling effect almost inevitably present in 

this area of the law.”  

      The problem has been that although Reynolds set out 

the fundamental principles which must be taken into ac-

count when considering a defense of this type, little guid-

ance is given as to the exact nature of the test.  At first 

sight, Reynolds seems to be similar to the traditional de-

fense of qualified privilege and depends on the media or-

ganization being under a duty to publish the information 

and the public having a corresponding interest in receiving 

it.  Reynolds adheres to this formulation but adds in a third 

factor — the standard of the journalism.   

      We argued that a single test which conflates these three 

elements (a ‘single composite test’) fails to give proper 

weight to the importance of freedom of expression, and 

�&RQWLQXHG RQ SDJH ���
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that the proper test is a two-stage one where, put at its sim-

plest, the first question is:  ‘is the subject matter of the arti-

cle, assuming it to be true and leaving aside the quality of 

the journalism, something which the public has a right to 

know?’  If the answer to this question is “no,” the defense 

fails.  If the answer is “yes,” the occasion of publication is 

capable of being privileged. Only then should the Court go 

on to consider the second stage of the test, which involves 

an examination of the quality of the journalism to see 

whether it falls short of the standard of responsible journal-

ism so as to displace the defense.  This approach empha-

sizes the importance of the right to freedom of expression 

which had been accorded primacy in English law but argua-

bly given no more prominence, post-Reynolds, than the 

right to reputation.  

&RXUW RI $SSHDO·V 'HFLVLRQ

      The Court of Appeal agreed 

with us that the test applied by Mr 

Justice Gray was too stringent.  In 

its judgment, the Court of Appeal 

departed from traditional duty/

interest formulations to be found in pre-Reynolds qualified 

privilege cases and examined Reynolds privilege as a breed 

apart. The Court of Appeal considered that it was bound by 

the precedent set in Reynolds and it was not therefore open 

to it to replace the single composite test with a two-stage 

test. They set out to “illuminate” the single composite test 

which Reynolds “clearly” dictated and identify certain of 

the crucial considerations likely to influence its application.  

      The Court formulated the following test to be applied in 

cases of Reynolds privilege:  
 

the interest is that of the public in a modern democ-

racy in free expression and, more particularly, in the 

promotion of a free and vigorous press to keep the 

public informed.  The corresponding duty on the 

journalist (and equally his editor) is to play his 

proper role in discharging that function.  His task is 

to behave as a responsible journalist. 
 
The Court of Appeal added that the journalist and/or editor: 
 

can have no duty to publish unless he is acting re-

sponsibly any more than the public has an interest in 

reading whatever may be published irresponsibly...

Unless the publisher is acting responsibly privilege 

cannot arise. 
 
      The Court of Appeal sent the case back for Mr Justice 

Gray to re-determine his “findings of fact” in light of their 

new test. 

,OOXPLQDWLRQ RU )XUWKHU &RQIXVLRQ"

      The new test formulated by the Court of Appeal is, in 

legal terms, extremely wide.  In effect, provided the jour-

nalism is responsible, then there is the potential for almost 

any article of any public interest to fall under the protec-

tion of Reynolds privilege.  The judgment also went a long 

way to making it clear that there is 

little if any room for a plea of 

malice in a Reynolds privilege 

case, emphasizing the Court of 

Appeal’s view that Reynolds 

privilege has broken free from 

some of the principles which gov-

ern traditional qualified privilege 

from which it evolved.  

      The practical problems to which Reynolds gives rise 

remain.  There is, for example, no guidance in the Court of 

Appeal’s judgment concerning how a trial judge is to as-

sess whether or not the journalism is “responsible,” so the 

success or failure of the defense can only be gauged by 

turning the trial into an issue of the journalist’s profes-

sional negligence.  Whether, in order to fulfil that role, the 

court should benefit from the evidence of other journalists 

as to how the conduct of the defendants measures up to 

that of an ordinary, competent journalist (if that is indeed 

the test), is not addressed in the Court of Appeal’s judg-

ment.  It may be that judges will be left to form their own 

view of the standard of journalism in each case.    

      I should emphasize that The Times is more than happy 

to be measured against a standard of responsible journal-

ism.  The concern is that with a single composite test, any-

thing which falls short of perfect journalism will mean that 

a Reynolds privilege defense fails.  We want to change the 

emphasis so that the first consideration is the public’s right 

�&RQWLQXHG RQ SDJH ���

(QJOLVK 'HFLVLRQ RQ 4XDOLILHG 3ULYLOHJH )RU $UWLFOH DQG
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to know.  The Court of Appeal moved some distance in that 

direction, as can be seen from the test it formulated, but in 

our opinion there is still some way to go before the law 

gives proper recognition to the right to freedom of expres-

sion. 

3XEOLFDWLRQ RQ WKH ,QWHUQHW� 1R (QG WR

/LDELOLW\

      The Times also asked the Court of Appeal to reconsider 

whether it could argue that  Loutchansky’s claim was time 

barred on the grounds that there was no ‘publication’ of the 

articles by The Times after the date when the articles were 

first posted on its website.  

      This was, in effect, an attempt to have adopted in Eng-

lish law a ‘single publication 

rule’ (operating only in relation to 

limitation, and not to multi-

jurisdictional cases) and Ameri-

can authorities on that point were 

considered at length.  The ques-

tion turned however, on the Eng-

lish case of Duke of Brunswick, 

decided in 1849.  The net effect 

of that case is that the 12 month limitation period is trig-

gered afresh, each time someone reads a defamatory article 

on the Internet, regardless of how long it has been there.   

      We argued that this placed a restriction on the mainte-

nance and provision of access to both electronic and physi-

cal archives that was a disproportionate restriction on free-

dom of expression.  Accordingly, the rule in Duke of Bruns-

wick conflicted with the European Convention on Human 

Rights protection for freedom of expression and the Court 

of Appeal was therefore obliged under English law to over-

turn it.  The Times also sought to argue that the rule de-

feated the whole purpose of the 12-month limitation period 

for libel (a limit introduced by the Defamation Act 1996, 

which cut the period down from three years).  

      The Court of Appeal disagreed that the rule in Duke of 

Brunswick conflicted with the right to freedom of expres-

sion and considered that The Times had not made out its 

case for such a radical change in the law.  The court ac-

cepted that permitting an action based on a fresh publication 

of an article first published long ago conflicted with some of 

the reasons for the introduction of a shorter limitation period 

but this was not a cause for major concern as the scale of 

publication many years after the initial publication — and 

therefore the damages flowing from it — was likely to be 

small.  

     The dismissal of The Times’ appeal on this issue means 

that newspaper publications on the Internet (and, for that 

matter, in database form or even those held in libraries) are 

vulnerable to libel actions long after the expiry of 12 months 

from the date of initial publication.  While that risk may be 

manageable for libraries, the position of any newspaper 

which makes historical material available on its own website 

or through a database is extremely vulnerable. 

5H\QROGV DQG WKH ,QWHUQHW

      The Court of Appeal consid-

ered whether The Times had a de-

fense of Reynolds privilege for the 

publication of the articles on the 

Internet.  The Court of Appeal 

dismissed The Times’ appeal and 

brought in a new requirement for 

those seeking the protection of Reynolds in a claim concern-

ing Internet publication.  It was held that The Times could 

not be under a duty to publish defamatory material day after 

day without publishing any qualification that the articles 

were being hotly contested.  The failure to attach a qualifica-

tion could not be described as responsible journalism.   

     The Court of Appeal separately considered what a notice 

or qualification should contain.  They proposed that where it 

is known that archive material “is or may be defamatory,” 

the attachment of an appropriate notice warning against treat-

ing it as the truth would normally remove any sting from the 

material.  

     The Court of Appeal’s suggestion that an “appropriate 

notice” provides a solution is flawed.  Firstly, Claimants’ 

solicitors will demand the attachment of a notice to any arti-

cle to which their clients take exception, thus having a chill-

ing effect on freedom of expression.  Secondly, taking the 

Judgment to its extreme, if such warnings are required to 

�&RQWLQXHG RQ SDJH ���

(QJOLVK 'HFLVLRQ RQ 4XDOLILHG 3ULYLOHJH )RU $UWLFOH DQG
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protect all material which “is or may be defamatory,” the 

only practical solution for Internet publishers is to attach a 

notice to everything they publish.  To attach a warning only 

to those articles which the publisher considers are or may be 

defamatory would be to signal to potential claimants which 

articles the publisher considers are vulnerable to suit.  On the 

other hand, attaching a warning to everything that is pub-

lished clearly devalues the effect of the warning, possibly to 

the point where it is of no actual assistance.  If that is the 

case, the only real solution is not to continue publishing arti-

cles on the Internet after the day of hard copy publication. 

$Q $OWHUQDWLYH $SSURDFK

      At trial, The Times had sought to raise a novel defense of 

qualified privilege which, it was argued, should be available 

for those maintaining an archive.  Mr Justice Gray did not 

consider that such a defense was available to The Times. The 

Court of Appeal did not overturn Mr Justice Gray’s ruling 

and was not persuaded by The Times’ arguments in favor of 

archives.  The Court of Appeal stated that the maintenance of 

archives has a social utility but this is a “comparatively insig-

nificant” aspect of freedom of expression.  It considered that 

it was stale news and could not rank in importance with the 

dissemination of contemporary material.   

      The decisions of the Court of Appeal on the Internet pub-

lications are not encouraging ones for the providers and the 

users of archives, in particular electronic ones.  The Court of 

Appeal’s Judgment will make it more difficult, if not impos-

sible, for an electronic publisher to satisfy a court that it was 

under a duty to publish.  At a time when the Internet is fast 

becoming an indispensable resource tool, these decisions 

place unnecessary burdens on editors and restrict the flow of 

information.  The incorporation of an archive defense into 

English law would eliminate these unwelcome develop-

ments. 

1H[W 6WRS� 7KH +RXVH RI /RUGV

      The Times asked the Court of Appeal for permission to 

appeal the following points of law:  
 
1) the rejection of the two stage test for Reynolds privilege;  

2) the correct test for qualified privilege for archive re-

cords;  

3) whether the rule in Duke of Brunswick should be dis-

placed in the context of the Limitation Act so that a sin-

gle publication rule is adopted for material on the Inter-

net;  

4) the correct interpretation of section 8 of the Defamation 

Act 1996 (this appeal addresses the occasions when a 

claimant can have his claim disposed of summarily by a 

judge without a jury.  It has not been considered in detail 

in this article as it concerns English legal procedure and 

does not relate to the defense of defamatory articles). 

     Permission was refused for all elements and The Times 

have petitioned the House of Lords for leave to appeal.  
 
     The claimant has lodged a cross appeal to argue that the 

Court of Appeal should have upheld Mr Justice Gray’s Judg-

ment on the grounds that the only real issue was responsible 

journalism.  The claimants’ position is that Mr Justice Gray’s 

judgment was not tainted by use of the wrong test so that his 

criticisms of the journalism still held good.  

     The first stage of the appeal to the House of Lords is for a 

Committee to consider whether to give The Times leave to 

pursue the appeals.  If provisional leave is given (as it was on 

the petition lodged last year) it is likely that the claimant will 

lodge objections.  An oral hearing to consider both petitions 

will probably follow. 

     The decision whether to give provisional leave to appeal 

is likely to be made soon.  Although not wishing to tempt 

fate, I am optimistic as to The Times’ prospects.   The dispa-

rate application of the Reynolds test by the lower courts has 

devalued the potential use of the defense.  The Court of Ap-

peal has been inclined to hear appeals in several cases and 

recently it has displayed a more liberal approach than that of 

the lower courts.  I hope that the House of Lords feels the 

time is ripe for a review and clarification of Reynolds.  If this 

opportunity is not taken, it may be a long time before the 

next one emerges. If the House of Lords allow the appeals to 

proceed, they will be faced with some difficult questions on 

the hard copy articles and the Internet.  The House of Lords 

will need to consider the following matters: 
 
• is there sufficient certainty in the Reynolds test so as to 

conform with the European Convention on Human 

Rights?     

�&RQWLQXHG RQ SDJH ���
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• should a two stage test as propounded by The Times be 

adopted?  

• at what stage should responsible journalism be consid-

ered?   

• how is the test of responsible journalism to be meas-

ured? 

• how do the ten factors propounded by Lord Nicholls in 

Reynolds tie in? 

• should a newspaper be obliged to put a qualification or a 

notice on an article published on the Internet containing 

defamatory material? 
 
      These are not easy questions and we hope that the House 

of Lords decides that they should be tackled.  If not, the re-

sounding challenge created by the Court of Appeal’s Judg-

ment will be the practical application of the new test for Rey-

nolds.  The lower courts will have to grapple with the very 

wide test set out by the Court of Appeal while continuing to 

consider the ten factors set out by Lord Nicholls, with no 

guidance as to how they are to operate in tandem.   

      Of equal significance is the impact it will have on editors 

and media lawyers checking material prior to publication.  

They will have the unwelcome task of assessing whether the 

test may provide a particular article with a defense if a claim 

is brought relating to it.  The judgment gives little practical 

assistance for those who are faced with making decisions 

daily about whether to publish an item.  

      The new test may allow a more liberal approach to be 

adopted with greater adherence to the right to freedom of 

expression.  However, in the light of the post-Reynolds cases 

in which the right to reputation has been favored at the cost 

of the right to freedom of expression, the fear is that the 

Court of Appeal’s new test is sufficiently wide to enable 

lower courts to apply Reynolds as strictly as they were prior 

to the Loutchansky appeal.  

/LIH %H\RQG WKH +RXVH RI /RUGV

      Aside from the appeals, the case has more stages to go 

through before it is concluded.  There is the re-determination 

of the defense of privilege in the light of the new test, al-

though this is stayed pending the consideration of The Times’ 

petition to the House of Lords on the test for Reynolds privi-

(QJOLVK 'HFLVLRQ RQ 4XDOLILHG 3ULYLOHJH )RU $UWLFOH DQG

2QOLQH $UFKLYH 5HMHFWV 6LQJOH 3XEOLFDWLRQ 5XOH

lege. At some stage there may be a damages trial. The one 

listed for 11 January has been postponed indefinitely.  

Whether this proceeds depends on The Times’ fortunes be-

fore the House of Lords and the fresh analysis of the arti-

cles by Mr Justice Gray.  

&RQFOXVLRQ

      This case, which has provoked a thorough analysis of 

so many areas of English libel law, may well be concluded 

outside this jurisdiction.  If The Times is not given leave to 

appeal to the House of Lords to review an area of the law it 

considers to conflict with the European Convention on Hu-

man Rights, then The Times will have exhausted all its do-

mestic remedies.  It would then be entitled to appeal to the 

European Court in Strasbourg.  It may be that only at that 

stage will the cases of Loutchanksy and Reynolds be 

viewed in a truly objective light, away from the cumber-

some interpretation of Reynolds by the lower courts and the 

adherence to unsatisfactory and outdated precedents, de-

cided in an age when man would not have contemplated 

the invention of the computer, far less the World Wide 

Web. 

 

      On appeal The Times was represented by solicitor 

Meryl Evans of Reynolds Porter Chamberlain and barris-

ters Lord Lester of Herne Hill (Blackstone Chambers), 

Richard Spearman QC (4-5 Gray’s Inn Square), Mr Rich-

ard Parkes (5 Raymond Buildings) and Mr Brian Kennelly 

(Blackstone Chambers).  Loutchansky was represented at 

the appeals by solicitor Debbie Ashenhurst of Olswang and 

barristers Desmond Browne QC (5 Raymond Buildings) 

and Mr Hugh Tomlinson (Matrix Chambers). 

 

 
 1    I touched in my last report upon a petition for leave to appeal 
to the House of Lords, following the rejection by the High Court 

and the Court of Appeal of our argument that “after-acquired in-

formation” should be taken into account in assessing whether the 

qualified privilege applies. The House of Lords has granted provi-

sional leave to appeal and I expect there to be a hearing shortly 

when the House of Lords will consider the other side’s objections 

to our Petition, before deciding whether leave should be granted. 
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     Last month, a California Court of Appeals issued an 

injunction prohibiting a former Intel employee from e-

mailing thousands of Intel employees under the legal doc-

trine of trespass to chattels. See Intel Corp. v. Hamidi, 

2001 Cal. App. LEXIS 3107 (Cal. 3d App. Div. Dec. 10, 

2001).   

     Over a period of two years following his firing, 

Kourosh Kenneth Hamidi sent out six mass e-mails to as 

many as 29,000 employees at the Santa Clara, Cal.-based 

Intel Corporation.  Hamidi’s e-mails voiced his com-

plaints about the employment conditions at Intel.  Hamidi 

later claimed that he was providing “an extremely impor-

tant forum for employees within an international corpora-

tion to communicate via a web page on the Internet and 

via electronic mail, on common labor issues, that, due to 

geographical and other limita-

tions would not otherwise be 

possible.”   

     On March 17, 1998, Intel 

sent a letter to Hamidi de-

manding that he stop e-mailing 

its employees.  When Hamidi 

refused, Intel sought to enjoin Hamidi under, among other 

things, the arcane legal theory of trespass to chattels. 

7KH /HJDO 'RFWULQH

     Trespass to chattels, in its earlier forms, was a tort that 

included any “direct and immediate intentional interfer-

ence with a chattel in the possession of another.”  Quot-

ing from the Restatement, the California Court of Ap-

peals noted that trespass to chattel “may be committed by 

intentionally ... (b) using or intermeddling with a chattel 

in the possession of another.”  Liability for trespass to 

chattel, according to the Restatement, was established if 

the “intermeddling is harmful to the possessor’s materi-

ally valuable interest in the physical condition, quality, or 

value of the chattel, or if the possessor is deprived of the 

use of the chattel for a substantial time, or some other le-

gally protected interest [is harmed.]” 

     The court, in an opinion written by Judge Morrison 

and joined by Judge Scotland,  found that the nature of 

&RXUW (QMRLQV 0DVV (�0DLOV DV D 7UHVSDVV WR &KDWWHOV

)RUPHU (PSOR\HH 6HQW 6L[ 0HVVDJHV WR DV 0DQ\ DV ������ ,QWHO (PSOR\HHV &RPSODLQLQJ $ERXW ,QWHO

the remedy that Intel sought — an injunction versus dam-

ages — was key to the analysis.  The court found that re-

lief for trespass, in a civil action, had historically been 

granted to the plaintiff “where he was not actually dam-

aged, partly, at least, as a means of discouraging disruptive 

influences in the community.”  Quoting from an English 

law text, Salmond on Torts (21st ed. 1996), the court 

found that a trespass to chattels was “actionable per se 

without any proof of actual damage.  Any unauthorized 

touching or moving of a chattel is actionable at the suit of 

the possessor of it, even though no harm ensues.” 

,QMXQFWLRQ :LWKRXW 3URRI RI 'DPDJH

      Quite bluntly, the court held that Hamidi’s “conduct 

was trespassory,” and the fact 

that an “intrusion occurs sup-

ports a claim for trespass to 

chattels.”  In upholding the in-

junction, the court held that 

even though Intel had not dem-

onstrated sufficient harm to 

“trigger entitlement to nominal 

damages for past breaches of decorum by Hamidi,” Intel 

had demonstrated that Hamidi “was disrupting its business 

by using its [Intel’s] property and therefore is entitled to 

injunctive relief based on a theory of trespass to chattels.”   

      The court held that Intel proved it was hurt by the “loss 

of productivity caused by the thousands of employees dis-

tracted from their work and by the time its security depart-

ment spent trying to halt the distractions after Hamidi re-

fused to respect Intel’s request to stop invading its internal, 

proprietary e-mail system by sending unwanted e-mails to 

thousands of Intel’s employees on its system.” 

2WKHU $UJXPHQWV 5HMHFWHG

      The court rejected an argument made by the ACLU in 

an amicus brief that six e-mails over the course of two 

years did not place a tremendous burden on Intel’s com-

puter system nor seriously disrupt business.  The court said 

that the ACLU had discounted the disruption, given the 

fact that thousands of employees were involved.   
�&RQWLQXHG RQ SDJH ���

  
4XRWLQJ IURP DQ (QJOLVK ODZ WH[W�

6DOPRQG RQ 7RUWV� WKH FRXUW IRXQG WKDW

D WUHVSDVV WR FKDWWHOV ZDV ´DFWLRQDEOH SHU

VH ZLWKRXW DQ\ SURRI RI DFWXDO GDPDJH� ´
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      Similarly, the court rejected — almost without discus-

sion — an argument made by the Electronic Frontier 

Foundation that unwanted e-mail was analogous to un-

wanted first-class mail, which is not considered a trespass.  

The court simply stated that the issue is “one of degree,” 

noting that Hamidi “impliedly conceded that he could not 

lawfully cause Intel’s computers to crash or overwhelm the 

system so that Intel’s employees were unable to use the 

computer system.” 

      The court also rejected Hamidi’s free speech argu-

ments.  The court held that a private e-mail server is not a 

traditional public forum, nor is a private company which 

chooses to use e-mail a public forum.  The court also held 

that Intel’s workers do not have “core” First Amendment 

right to spend company time communicating with outsid-

ers and each other to air grievances. 

7KH 'LVVHQW

      Judge Kolkey, in dissent, was critical of the majority 

accepting Intel’s trespass to chattels argument without 

demonstrating some sort of concrete harm done by 

Hamidi’s mass e-mails.  According to the dissent’s argu-

ment, California has “consistently required actual injury as 

an element of the tort of trespass to chattel.”  The only 

possible exception, according to the dissent, was when 

there has been a loss of possession.  The dissent pointed 

out that Intel was “not dispossessed, even temporarily, of 

its e-mail system by reason of receipt of e-mails; the e-

mail system was not impaired as to its condition, quality, 

or value; and no actual harm was caused to a person or 

thing in which Intel had a legally protected interest.” 

      The dissent went on to criticize the acceptance of In-

tel’s theory that it was harmed by a loss of productivity, 

and the loss of the time devoted to trying to prevent 

Hamidi from e-mailing the company.  The dissent went so 

far as to say that if receipt of an unsolicited e-mail consti-

tuted trespass to chattel, so did unsolicited telephone calls, 

unsolicited faxes, unwelcome radio waves and television 

signals. 

      The dissent also criticized the majority’s reliance on 

English treatises, including Salmond on Torts (as quoted 

above, “trespass to chattels is actionable per se without any 

&RXUW (QMRLQV 0DVV (�0DLOV DV D 7UHVSDVV WR &KDWWHOV

By Sonja R. West 
 

     Declining to rule on the “new-found importance” of the 

First Amendment questions, the D.C. Circuit recently took a 

pass on being one of the first lower courts to weigh in on the 

constitutional implications of the United States Supreme 

Court’s major decision in Bartnicki v. Vopper, 532 U.S. 514 

(2001). 

     In a post-Bartnicki remand from the Supreme Court, the 

same Court of Appeals panel for the District of Columbia 

Circuit as heard the case previously — Judges Ginsburg, 

Sentelle, and Randolph — again refused to dismiss the com-

plaint of Rep. John A. Boehner (R-Ohio) under the federal 

wiretap statute against Rep. Jim McDermott (D-Wash.).  

Boehner v. McDermott, 2001 U.S. App. LEXIS 27798 (D.C. 

Cir. Dec. 21, 2001)  The panel, which decided initially by a 

2-1 vote to allow Congressman Boehner’s complaint to 

stand and thereby reversed a dismissal by the district court, 

ruled that Boehner can amend his complaint.  The Court of 

Appeals explained its ruling by stating “[w]e think the con-

stitutional issues now raised may more readily be decided if 

Boehner is given an opportunity to amend his complaint.” 

     In so doing, the panel refused to decide the issue before 

it: whether the First Amendment prohibits Boehner’s com-

plaint in light of the Supreme Court’s decision in Bartnicki. 
�&RQWLQXHG RQ SDJH ���
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proof of actual damages.”)  The dissent maintained that these 

treatises are the minority view.  

     Philip H. Weber of Placerville, Cal., represented Hamidi.  

The ACLU and the Electronic Frontier Foundation filed 

amicus briefs on behalf of Hamidi.  Linda E. Shostak, Mi-

chael A. Jacobs and Kurt E. Springmann of Morrison & Fo-

erster in San Francisco represented Intel. 
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      In Bartnicki, the Supreme Court held 6-3 that the First 

Amendment prohibits punishing an individual or the press 

for disclosing illegally intercepted information concerning an 

issue of “public importance,” so long as the publisher did not 

participate in the unlawful interception.  Following its deci-

sion, the Supreme Court granted, vacated and remanded the 

related case of Boehner v. McDermott to the D.C. Circuit.  

Boehner v. Mc Dermott, 191 F.3d 463 (D.C. Cir. 1999), cert. 

granted, vacated and remanded, 121 S. Ct. 2190 (2001). 

      The facts of both Bartnicki and Boehner involve an at-

tempted prosecution under the federal wire-tapping statute, 

18 U.S.C. § 2511(1), following the publication of an illegally 

intercepted and recorded telephone conversation.  In Bart-

nicki, the interception and recording was of a cellular tele-

phone call between two union 

officials involved in conten-

tious negotiations with the lo-

cal school district.  The major-

ity opinion held that prosecu-

tion of the publishers was 

unconstitutional because 

“privacy concerns give way 

when balanced against the in-

terest in publishing matters of public importance.”  In his 

concurring opinion, however, Justice Breyer, who was joined 

by Justice O’Connor, referred to a threatening remark by one 

of the union official and explained that the illegally obtained 

information in Bartnicki was a “special kind” of information 

of “unusual public concern.”   

      In Boehner, the lawsuit stemmed from the public release 

of a December 1996 phone conversation involving Boehner, 

then-House Speaker Newt Gingrich (R-Ga.), and other 

House GOP leaders discussing how best to respond to an eth-

ics committee ruling against Gingrich..  A Florida couple 

recorded the conversation off a police scanner and, ulti-

mately, gave it to McDermott.  At the time, McDermott was 

the top Democrat on the House ethics panel.  Accounts of the 

conversation soon appeared in news articles.  Boehner has 

alleged that McDermott confidentially leaked the tape’s con-

tents to the press.  Unlike Bartnicki, there were no threaten-

ing statements and the Rep. McDermott knew the identity of 

the persons who intercepted and recorded the conversation.   

      In supplemental briefing and oral argument to the Court 

of Appeals, the parties to the case and a group of media 

amici argued about the influence of the Court’s Bartnicki 

decision and the proper balance to issues involving both pub-

lication of matters in the “public interest” and individual pri-

vacy.   

     On Dec. 21, 2001, the D.C. Circuit remanded the case 

“for further proceedings” to the district court in a per curiam 

decision.  The Court of Appeals deferred ruling on the First 

Amendment questions in order to allow Boehner to amend 

his complaint and because the Court “conclude[d] that we 

would benefit from having the district court pass upon the 

[constitutional] arguments that have taken on new-found im-

portance after Bartnicki.” 

     Boehner's lawyer, Michael Carvin, was quoted in the 

press as saying that on remand 

to the district court he will ar-

gue that McDermott had an 

obligation to keep the ethics 

committee's proceedings con-

fidential.  He will argue that 

there are “special duties of 

nondisclosure” placed on pub-

lic officials that take this case 

out from under the protection that the Supreme Court af-

forded the Bartnicki defendants. 

     McDermott’s lawyer, Frank Cicero, also quoted in the 

press, disagreed, stating that “[i]f anything, public officials 

have greater First Amendment rights to speak out on issues 

like this than private citizens.” 

     McDermott has 30 days from the panel’s decision to ask 

for rehearing by the court of appeals en banc.  

 

     Michael A. Carvin and Louis K. Fisher of Jones, Day, 

Reavis & Pogue represented the plaintiff John A. Boehner 

and Frank Cicero, Jr., Christopher Landau, and Daryl Josef-

fer of Kirkland & Ellis represented the defendant James A. 

McDermott.  Theodore J. Boutrous, Jr., Sonja R. West and 

Jack M. Weiss of Gibson, Dunn & Crutcher LLP represented 

the media amici curiae Dow Jones & Company, Inc., The 

New York Times Company, Time Inc., ABC, Inc., The Wash-

ington Post Company, the Tribune Company, and the Re-

porters Committee for Freedom of the Press.   

/DWHVW 'HYHORSPHQW LQ %RHKQHU Y� 0F'HUPRWW
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     The United States Supreme Court denied a Califor-

nia artist’s petition for certiorari, ending the artist’s fight 

over his use of the likeness of The Three Stooges. See 

Saderup v. Comedy III Productions, Inc., No. 01-368 (U.

S. Jan. 7, 2001).  Gary Saderup was seeking a reversal of 

the California Supreme Court’s decision that upheld the 

publicity rights claims brought by the owners of the 

rights to The Three Stooges. See LDRC Libelletter, May 

2001 at 3. 

     When the California Supreme Court decided the case 

in April, it announced a new balancing test designed to 

reconcile the First Amendment and publicity rights in 

California.  Under California Civil Code § 3344.1, any 

person who uses a deceased personality’s name, voice, 

signature, photograph, or likeness on or to sell products, 

merchandise, goods or services must first obtain proper 

consent from the right-of-publicity holder.  The statute 

excepts uses in connection with certain media, including 

original works of art.  Saderup, without prior consent, 

created an original drawing of the Stooges, from which 

he created and sold lithographs and t-shirts bearing the 

image he created. 

     In announcing a new balancing test, the California 

Supreme Court made clear its understanding of the im-

portance of and its due deference to First Amendment 

rights.  However, the court also equated the publicity 

right with the accepted social utility of copyrights.  

Thus, the court deemed a balancing test to be the appro-

priate means by which to reconcile the competing rights.  

In defining the new balancing test, the court borrowed 

from the fair use test, asking whether the work adds 

something new.  By way of example, the works of Andy 

Warhol, through the added elements of “distortion and 

careful manipulation of context,” convey a message be-

yond the commercial exploitation of celebrity images, 

and are instead “form[s] of ironic social comment on the 

dehumanization of celebrity itself.”  Under the court’s 

balancing test, however, Saderup, lost because his draw-

ing failed to add “significant transformative or creative 

contribution.” 

83'$7(� 6XSUHPH &RXUW 3DVVHV RQ 7KUHH 6WRRJHV &DVH

'DPDJLQJ &DOLIRUQLD 5LJKW RI 3XEOLFLW\ 5XOLQJ :LOO 6WDQG

      A California Court of Appeals vacated a trial court’s 

order granting The New York Times’s special motion to 

strike under the state’s anti-SLAPP statute after the court 

of appeals found that the statute applied to news report-

ing but not to newsgathering causes of action. See 

Carter v. Superior Ct. of San Diego County; New York 

Times Co., et. al., real parties in interest, 2002 Cal. 

App. LEXIS 275 (Cal. Ct. App., 4th App. Div., Jan. 10, 

2002).  

5HDO /LIH (5

      The plaintiff, R. Shaun Carter, was suing over the 

broadcast of videotape that was shot while Carter was 

being attended to in an emergency room.  Carter had 

been taken to the emergency room after having an ad-

verse reaction to a substance known as “Blue Nitro.”  

Carter had ingested the substance, which doctors re-

ferred to as the “new rave amongst teenagers,” while at a 

bathhouse, and had lost consciousness. 

      When Carter was taken to the emergency room, 

NYT Television was filming a television program enti-

tled “Trauma: Life in the ER.”  The program showed 

Carter’s treating physician disclosing Carter’s condition 

and diagnosis, identified Carter by name, and showed 

him undressed to his underwear. Though the photogra-

pher obtained Carter’s signature on a consent form, 

Carter claimed the photographer gave “every appearance 

�&RQWLQXHG RQ SDJH ���

$SSHDOV &RXUW )LQGV

$QWL�6/$33 6WDWXWH ,QDSSOLFDEOH

$JDLQVW 1HZVJDWKHULQJ $FWLYLWLHV

      In denying Sadrup’s petition for certiorari, the Su-

preme Court issued no comment on the case.  Stephen 

Barnett, of Berkeley, Cal., represented Saderup.  Robert 

Benjamin, of Glendale, Cal., represented Comedy III 

Productions. 
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of being a doctor” and told Carter the tape was needed 

for use in training of hospital personnel. 

     Carter sued for fraud, common law and statutory in-

vasion of privacy by intrusion, invasion of privacy by 

public disclosure of private facts, defamation, improper 

disclosure of medical records, and, as to DCI only, com-

mercial misappropriation. 

$SSHOODWH &RXUW 5HYHUVHV 'LVPLVVDO

     The trial court granted the defendant's anti-SLAPP 

motion to strike. The Court of Appeals, however, va-

cated the order striking the plaintiff’s claims and in-

structed the trial court to “enter a new and different or-

der” striking only the claims for invasion of privacy by 

public disclosure of private facts, defamation, improper 

disclosure of medical records, and commercial misap-

propriation.  The order reinstated the claims for fraud 

and invasion of privacy by intrusion. 

     Under California’s anti-SLAPP statute, a cause of 

action is subject to the special motion to strike if the 

cause of action arises “from any act of [a] person in fur-

therance of the person’s right of petition or free 

speech ... in connection with a public issue,” unless the 

plaintiff can establish a probability of prevailing on the 

claim.  Acts covered by this provision are defined as in-

cluding “conduct in furtherance of the exercise of the 

constitutional right of petition or the constitutional right 

of free speech in connection with a public issue or an 

issue of public interest.” 

     The Carter court, in an opinion by Judge McDonald, 

made a distinction between news reporting activities, 

which the court held were within the definition of cov-

ered acts, and newsgathering activities, which the court 

held were not.   Because the intrusion and fraud claims 

arose from newsgathering activities, the court held that 

the claims could not be dismissed under the Anti-

SLAPP statute. 

     In arriving at this analytical dichotomy between 

news reporting and newsgathering,  the court relied on 

the 1998 decision from the California Supreme Court, 

Shulman v. Group W Productions, Inc., 955 P.2d 469 

(Cal. 1998).  In Shulman, the California Supreme Court 

held that the broadcast of rescue workers extracting a 

victim from an overturned car was constitutionally pro-

tected by free speech, but the television producers 

“enjoyed no constitutional privilege, merely by virtue of 

their status as members of the news media, to ... intrude 

tortiously on private places, conversations or informa-

tion.”  The Shulman court followed the “general rule of 

nonprotection: the press in its newsgathering activities 

enjoys no immunity or exemption from generally appli-

cable laws.” 

      In Carter, the court of appeals found that the plaintiff 

was “in a zone of physical and sensory privacy and he 

had a reasonable expectation of seclusion or solitude in 

the [emergency room], in his conversation and of his 

person and of his words...”  Thus, the plaintiff was alleg-

ing that NYT Television had “violated his expectation of 

privacy by invading into his personal space and affairs.”  

Despite the fact that NYT Television was in pursuit of 

newsworthy material, it did not place the plaintiff’s in-

trusion allegations within the ambit of the anti-SLAPP 

statute. 

      Similarly, the fraud allegations were not within the 

ambit of the anti-SLAPP statute, as fraudulent conduct 

and statements are not “acts in furtherance of ... free 

speech rights.” 

      Four of the plaintiff’s claims, however, were prop-

erly stricken by the trial court.  Invasion of privacy by 

public disclosure of private facts, defamation, improper 

disclosure of medical records, and commercial misap-

propriation were all within the anti-SLAPP terms, and 

Carter could not show a probability of prevailing on 

those claims. 

 

      Guylyn R. Cummins of Gray Cary Ware & Freiden-

rich in San Diego, represented The New York Times 

Company.  Lionel P. Hernholm, Jr. of San Diego, repre-

sented the plaintiff/petitioner. 

$SSHDOV &RXUW )LQGV $QWL�6/$33 6WDWXWH

,QDSSOLFDEOH $JDLQVW 1HZVJDWKHULQJ $FWLYLWLHV
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By Paul Hannah 
 
      A United States District Court Judge has refused a re-

quest by a victim of sexual abuse to restrain a television sta-

tion from broadcasting a report on alleged abuse of some 

children whose parents were members of a religious sect.  In 

A.M.P., et al. v. Hubbard Broadcasting, Inc., et al., Civil No. 

01-2097 (D. Minn. Nov. 16, 2001), the court held that allega-

tions of irreparable emotional harm did not justify a prior 

restraint of the proposed broadcast. 

      Early in 2001, members of the KSTP-TV (Minneapolis/

St. Paul) investigative unit began to interview former mem-

bers of a conservative, fundamentalist religious sect headed 

by Brother Rama Behera.  The 

former members told stories of 

abusive behavior toward some 

children in the sect, including 

punishment with a cattle prod. 

One former member, Gaeland 

Priebe, said he had told Shawano 

County, Wisc. authorities of these 

abusive acts, and also confessed to sexual abuse of a member 

of his family.  He faces a criminal trial in 2002.  As a part of 

its investigation, KSTP-TV attempted, without success, to 

interview Brother Rama Behera. 

)LUVW &RPSODLQW 'LVPLVVHG RQ -XULVGLFWLRQDO

*URXQGV

      A two-part report was scheduled to run on Nov. 15 and 

16, 2001.  On Thursday, Nov. 15, KSTP-TV received notice 

that a complaint had been filed in U.S. District Court on be-

half of A.M.P., Gaeland Priebe’s daughter and the victim of 

his criminal sexual conduct.  The complaint also named 

“John and Jane Doe(s)” as plaintiffs.  A court clerk informed 

KSTP-TV by telephone that a motion for a temporary re-

straining order had been scheduled before U.S. District Judge 

Michael Davis that afternoon.  Judge Davis dismissed A.M.

P.’s complaint on jurisdictional grounds, and did not reach 

the prior restraint question. 

      A.M.P. was not put off by Judge Davis’ decision.  A.M.

P. filed, and then dismissed, a state court lawsuit.  On Friday, 

Nov. 16, she filed a second complaint in U.S. District Court, 

&RXUW 5HIXVHV WR ,VVXH 3ULRU 5HVWUDLQW RI 5HSRUW RQ 5HOLJLRXV 6HFW

3RVVLELOLW\ RI ¶)XWXUH (PRWLRQDO 7UDXPD· :DV 1RW (QRXJK WR -XVWLI\ D 3ULRU 5HVWUDLQW

and sought an order restraining KSTP-TV from broadcasting 

the second night of its report.  Her motion was set to be 

heard by Chief Judge Paul A. Magnuson late that same after-

noon. 

     A.M.P.’s second complaint named as defendants Hub-

bard Broadcasting, Inc., “KSTP-5” and “any other Defendant 

Does.”  It included causes of action for defamation, intrusion 

upon seclusion, publication of private facts, and intentional 

and negligent infliction of emotional distress. 

     In support of her motion for a temporary restraining or-

der, A.M.P. argued that her father, Gaeland Priebe, was con-

spiring with others to use the KSTP-TV reports “as a ploy to 

create a defense in his criminal case.”  She argued that the 

report, if broadcast, “will only 

cause further irreparable harm to 

me and further compound the in-

juries I have sustained.”  

&RXUW 5HOLHV RQ 1HDU Y�

0LQQHVRWD DQG 1HZ <RUN

7LPHV Y� 8�6�

     In an order dated November 16, 2001, Judge Magnuson 

denied A.M.P.’s motion for a temporary restraining order, 

recognizing that such an order would constitute a prior re-

straint upon a news agency. 

     Citing Near v. Minnesota, 283 U.S. 697 (1931) and New 

York Times Co. v. United States, 403 U.S. 713 (1971), Judge 

Magnuson characterized the reaction of courts to such a re-

quest: 
 

      Courts take a dim view of the prior restraint of 

expression, and exceptions to the general rule against 

such prior restraints are recognized only in extraordi-

nary circumstances. 
 
     He described the exceptionally high standard set by 

courts in prior restraint cases with citations to Ford Motor 

Company v. Lane, 67 F.Supp.2d 745, 752 (“To justify a prior 

restraint on pure speech, ‘publication must threaten an inter-

est more fundamental than the First Amendment it-

self.’” (quoting Procter & Gamble Co. v. Bankers Trust Co., 

78 F.3d 219, 227 (6th Cir. 1966)), and to C.B.S., Inc. v. 

�&RQWLQXHG RQ SDJH ���
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Davis, 510 U.S. 1315, 1317 (1994) (prior restraint is justified 

“only where the evil that would result from the reportage is 

both great and certain and cannot be militated by less intru-

sive measures.”) 

      Judge Magnuson rejected A.M.P.’s argument that the 

harm which would befall her would justify a prior restraint.  

“[W]ith respect to A.M.P., without knowing the substance of 

the news broadcast at issue, the Court cannot determine with 

any certainty” whether A.M.P. would suffer harm.  “[T]he 

possibility of future emotional trauma for A.M.P. cannot jus-

tify a prior restraint of expression.” 

      Judge Magnuson gave the claims of the John and Jane 

Doe plaintiffs even shorter shrift.  “[T]he Court does not 

even know whether they exist, and the Court certainly cannot 

justify prior restraint of the news media on the grounds that 

these potential plaintiffs might exist and might suffer some 

nebulous harm.” 

      Although her motion for a restraining order was denied, 

A.M.P. has now filed an amended complaint, in which she 

adds causes of action for alleged assault, “terroristic threats,” 

and civil rights violations.  Defendants plan to vigorously 

defend against these claims. 

 

      Paul Hannah is a media attorney in St. Paul, Minnesota 

and represents the named defendants in the case. 

&RXUW 5HIXVHV WR ,VVXH 3ULRU 5HVWUDLQW RI

5HSRUW RQ 5HOLJLRXV 6HFW

      The Ohio Court of Appeals has largely upheld a jury ver-

dict which held the Akron Beacon Journal liable for invasion 

of privacy by repeated automated subscription sales phone 

calls to the Akron police chief Edward Irvine and his wife 

Geneva.  See Irvine v. Akron Beacon Journal, Nos. 20450, 

20524, 2002 Ohio App. LEXIS 39 (Ohio Ct. App. Jan. 9, 

2002). 

      The appellate court reversed only the trial court’s award 

of treble damages to the plaintiffs, leaving the statutory dam-

ages amount.  The appeals court held that the federal Tele-

phone Consumer Protection Act, 47 U.S.C. § 227(c)(5), al-

83'$7(� 3ULYDF\ 9HUGLFW %DVHG RQ 7HOHPDUNHWLQJ &DOOV 8SKHOG LQ 3DUW

1HZVSDSHU :LQ RQ 1HZVJDWKHULQJ &ODLPV 1RW $SSHDOHG

lows a court to impose only one or the other, not both, and 

remanded the case for this purpose only.  The jury’s finding 

that reporters acted reasonably when they attempted to con-

tact Mrs. Irvine about allegations that her husband was abu-

sive was not appealed. 

     The claims arose after Geneva Irvine was hospitalized in 

October 1998 for injuries she reportedly blamed on her hus-

band. When she went to stay with relatives in Louisiana, the 

Beacon Journal sent a reporter and a photographer.  Mrs. 

Irvine refused to be interviewed, but the reporter left a copy 

of stories that the paper had already published, his business 

card and a note on the windshield of her car. 

     The Irvines filed suit for invasion of privacy, trespass, 

and stalking, and a claim that the newspaper used its auto-

matic telephone dialing system to harass the Irvines. 

     A police investigation showed that the automated device 

was occasionally allowed to run unattended all night and 

through weekends. While the paper admitted that the Irvines 

had been called 18 times, the plaintiffs alleged they received 

hundreds of calls. 

     After trial, the jury found that the reporters acted reasona-

bly in their newsgathering but the telemarketing constituted 

harassment. The jury awarded a total of $206,500, including 

$500 in statutory damages for each of three phone calls 

($1,500), plus $4,500 in treble damages. 

     The jury verdict on the newsgathering claims was not 

appealed. 

     In a unanimous opinion, the court of appeals found many 

of the newspaper’s arguments either had not been raised at 

trial or were based on portions of the trial record not submit-

ted to the appeals court. 

     The court did agree to the impropriety of imposing both 

statutory damages and treble damages under the Telephone 

Consumer Protection Act. 

           The newspaper has filed a motion for reconsideration, 

arguing that despite the court’s claims, the transcripts of all 

witness testimony were filed and available for review by the 

court. 

     The Beacon Journal was represented by Ronald S. Kopp, 

Stephen W. Funk and Alisa L. Wright of Roetzel & Andress 

in Akron, Ohio; Edward L. Gilbert of Akron represented the 

Irvines. 
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     A United States Court of Appeals for the 10th Cir-

cuit affirmed the dismissal of a family’s claim for inva-

sion of privacy and violation of substantive due process 

rights, holding that the wife of a murdered man did not 

have a legitimate expectation that the local police would 

keep information about her husband’s sexual practices 

confidential. See Livsey v. Salt Lake County, et. al., 

2001 U.S. App. LEXIS 27199 (10th Cir., Dec. 26, 

2001). 

     The case arose when hikers in Salt Lake County, 

Utah, found the body of Edward J. Livsey.  County po-

lice officer Jim Potter told the Deseret News that the 

death appeared to be an accident, and that it “looks like 

it was one of those autoerotic things,” and “there was 

some type of binding in-

volved.”  Though Livsey’s 

identity was not revealed at the 

time of Potter’s comments, the 

identity was later released and 

a widely-publicized trial en-

sued. 

     After a murder conviction was obtained, Livsey’s 

wife and children requested an administrative name-

clearing hearing.  No one from Salt Lake County re-

sponded to the request, and the family subsequently filed 

suit alleging that Potter’s statements and the denial of a 

name-clearing hearing deprived them of “their liberty 

and privacy interests.” 

     The district court dismissed the action against Potter, 

holding that damage to one’s reputation — by itself — 

was insufficient to support a procedural due process 

claim and because the plaintiff’s were not “crime vic-

tims” within the meaning of the Utah Constitution.  The 

district court also dismissed the action against the 

county, finding no underlying constitutional violation.  

The plaintiffs filed a motion for reconsideration, seeking 

to amend their complaint to include substantive due 

process and privacy claims. The motion for reconsidera-

tion was denied; the district court also held that the 

plaintiff’s privacy and substantive due process claims 

had been previously advanced and rejected. 

     The Court of Appeals, in an opinion by Judge Louis 

F. Oberdorfer, affirmed the district court’s dismissal of 

the claims. 

      As to the plaintiff’s claim that their privacy had been 

invaded by Potter’s comments, the court found that the 

issue depended upon whether Livsey’s wife had a legiti-

mate expectation of privacy in the information about her 

spouse.  The Court of Appeals said that it was 

“compelled” to “draw the line around the individual di-

rectly implicated by or involved in the intimate or per-

sonal material revealed.  

      “[I]t would be almost impossible to define the limits 

of the right to privacy if it encompassed information 

about a spouse’s behavior any time that behavior argua-

bly reflected on the marital relationship.”  

      In this case, the information revealed concerned 

“only the behavior of an unnamed decedent; it revealed 

no information about Norma 

Livsey or her marital relation-

ship as such.”  Since Livsey’s 

wife had no legitimate expec-

tation that the information in 

question would remain in con-

fidence, there was no violation 

of her privacy rights in Potter’s comments to the news-

paper. 

      As to the substantive due process claim, the court 

explained that the plaintiff must “demonstrate a degree 

of outrageousness and a magnitude of potential or actual 

harm that is truly conscience shocking” to establish a 

violation of substantive due process.  The court found 

that Potter’s comments, coupled with the county’s re-

fusal to grant a name-clearing hearing, did not rise to 

this level.  The court held that “a comment in a single 

newspaper article about an unidentified body found un-

der unusual circumstances, bears no resemblance to the 

factual scenarios where federal courts have found con-

duct that ‘shocks the conscience’ of judges.”   H a v i n g 

found no viable constitutional claims, the court dis-

missed the claims against the county. 

      The Livseys were represented by Robert H. Copier 

of Salt Lake City.  Potter and the county were repre-

sented by T.J. Tsakalos, a deputy district attorney in Salt 

Lake City. 

)DPLO\ +DV 1R &ODLP 2YHU 6WDWHPHQWV $ERXW 'HDG 'DG

  
>7@KH FRXUW IRXQG WKDW WKH LVVXH
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      The United States Court of Appeals for the Fourth Cir-

cuit reversed a district court’s dismissal of retaliation 

claims brought by a former director of the Office of Intelli-

gence in the U.S. Department of Energy who had written 

an article critical of the FBI, the White House, the CIA and 

the Department of Energy. See Trulock, et. al., v. Freeh, 

et. al., 2001 U.S. App. LEXIS 27341 (4th Cir., Dec. 28, 

2001). 

      From 1995 to 1998, Notra Trulock, the former director 

of the Office of Intelligence in the U.S. Department of En-

ergy, warned the White House, the FBI and the CIA of 

possible espionage by Chinese spies. Trulock contends 

these warnings were largely ig-

nored.  He was ultimately 

forced out of his job in 1999.  In 

2000, Trulock wrote a story 

criticizing the White House, the 

Department of Energy, the FBI 

and the CIA.  An excerpt of the 

story was published by the Na-

tional Review. 

      Shortly after the article was published, the FBI ques-

tioned Linda Conrad, an executive assistant at the DOE 

who lived with Trulock. After the FBI questioned her at 

work, Conrad consented to a search of the townhouse she 

shared with Trulock.  She also consented to a search of 

their computer.  Despite the fact that Trulock and Conrad 

shared a computer, each of them had files that were pass-

word protected.  Using Conrad's consent, the FBI searched 

and seized Trulock’s password-protected files. 

      Trulock and Conrad filed suit, alleging violations of 

the First and Fourth Amendment.  The district court dis-

missed both claims.  The Fourth Circuit Court of Appeals, 

in an opinion by Judge Benson Everett, vacated the dis-

missal of the First Amendment claim.  The court held that 

Trulock had alleged sufficient facts in support of his re-

taliation claim, and that at the time of the search, it was 

clearly established that the First Amendment prohibited an 

officer from retaliating against an individual for speaking 

critically of the government (thus negating any qualified 

immunity defense by the agents).  

      According to the court, Trulock had to prove three ele-

ments to establish a First Amendment retaliation claim.  

First, his speech had to be protected speech.  Second, Tru-

lock had to prove that the defendant’s alleged retaliatory 

action adversely affected his constitutionally protected 

speech.  Finally, Trulock had to prove a causal relationship 

existed between his speech and the defendant’s retaliatory 

action.   

      The first two elements warranted no discussion — Tru-

lock’s article was critical of the government, and that is 

speech that goes to the core of the First Amendment.  By 

seizing the files, the government was, in turn, preventing 

Trulock from speaking out on the matter in the future.  For 

the third element, the court 

found a reasonable inference of 

retaliation given the timing of 

the search (a month after the 

article was published) and the 

out-of-the-ordinary behavior by 

the FBI (initiating an investiga-

tion without a criminal referral 

from the Department of En-

ergy).  

      The Court of Appeals, however, upheld the dismissal 

of the Fourth Amendment claims.  The court held that 

Conrad had not been illegally seized.  Also, the court held 

that while Conrad’s consent was involuntary, the agents 

who executed the search of the computer did so with a 

qualified immunity.  Finally, the court held that Trulock 

may have had a reasonable expectation of privacy in his 

password-protected files, but the agents acted with quali-

fied immunity because no reasonable officer would have 

known that Conrad’s consent did not authorize them to 

search Trulock’s files. 

      The dissent disagreed, saying that the qualified immu-

nity did not apply because the owner of password-

protected computer files “has a clear expectation of pri-

vacy in those files that is protected by the Fourth Amend-

ment,” and any reasonable officer should have recognized 

those privacy expectations. 

      Larry Klayman of Judicial Watch, represented Trulock 

and Conrad. Richard A. Olderman of the DOJ represented 

the government.  

&RXUW RI $SSHDOV 5HYHUVHV 'LVPLVVDO RI 5HWDOLDWLRQ &ODLP $JDLQVW )%,
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By Roger R. Myers, Joshua Koltun and Monica 
Hayde 

 

     American journalists are fortunate that, for the most 

part, their worst nightmares involve being hauled into 

court.  Of course there are journalists in many parts of 

the world who receive communications far more chilling 

than a retraction demand — they are at constant risk of 

being approached and carted off in the middle of the 

night for having criticized or embarrassed the wrong 

person. 

     The recent encounters of several San Francisco 

Chronicle reporters with a uniquely aggressive brand of 

AIDS activist, however, is somewhat more reminiscent 

of the travails of third-world journalists than to the sort 

of retraction demand 

American journalists 

dread receiving.  The case 

also raised the question of 

where to draw the line 

between vehement, but 

protected, speech against 

a newspaper’s coverage of 

a particular issue and 

speech that should be restrained because of its threaten-

ing nature.  In this instance, the newspaper and the court 

concluded the line had been crossed by repeated threat-

ening contacts at home in the dead of night. 

7KH 7KUHDWV

     ACT-UP San Francisco is an association of militant 

AIDS activists (not associated with the national ACT-

UP organization) engaged in a long-running battle with 

the San Francisco health authorities and mainstream 

AIDS organizations.  Members of this organization be-

lieve that AIDS is not caused by HIV and that the health 

establishment and mainstream AIDS organizations are in 

cahoots with pharmaceutical companies to foist harmful 

AIDS drugs on those with HIV.  ACT-UP San Francisco 

members are known for their “in your face” tactics at 

demonstrations, which are often held at public health 

fora or meetings of mainstream AIDS groups.  They 

$,'6 $FWLYLVWV -DLOHG $IWHU 7KUHDWHQLQJ -RXUQDOLVWV DQG 2WKHUV

have a history of harassing researchers, activists and pub-

lic figures with whom they disagree.  David Pasquarelli is 

one of the leaders of ACT-UP San Francisco.  Michael 

Petrelis, who is not a member of ACT-UP SF and does 

not agree with all of its beliefs, often demonstrates along-

side them.  

     On October 22, the Chronicle published an article by 

Christopher Heredia about the rise of unsafe sex practices 

among gay men in San Francisco.  On October 26, it pub-

lished another article by Heredia about increases in syphi-

lis rates among gay men in San Francisco.   

     Around the same time,  ACT-UP San Francisco mem-

bers had concluded that a San Francisco public health 

official, Dr. Jeffrey Klausner, was planning to quarantine 

gay men who refuse to modify their unsafe sexual prac-

tices – a conclusion based 

on an article in Washington 

Monthly.  The magazine 

later conceded it had mis-

stated Klausner’s views.   

      Petrelis and Pasquarelli 

began making agitated 

calls to Heredia, accusing 

him of being a propagan-

dist on the payroll of the city health department.  So far, 

nothing particularly out of the ordinary for a journalist 

writing about issues of public concern.  But matters rap-

idly escalated. 

     Several reporters began receiving threatening calls at 

their homes, some as late as 2 in the morning. For exam-

ple, Sabin Russell, who often writes about AIDS related 

issues for the Chronicle, received phone messages that he 

and Heredia identified as coming from Pasquarelli.  One 

message, addressing Russell, his wife, and his children by 

name, stated “you ... and your comfortable little clan, 

over there at your mansion at [address], better watch your 

backs. Because we’ve been down this path before in the 

past, where you propagandists put crap in the paper to 

demonize queers, and then they cart us off to the camps 

and cook us.  And let me tell you one thing, mother-

fucker, that is not happening again — not in this town.  If 

there is one more word in the paper demonizing queers, 

coming from you, you’re finished, forever.”  Other re-
�&RQWLQXHG RQ SDJH ���
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�&RQWLQXHG IURP SDJH ���

porters received similar calls at home.   

     Other phone calls indicated that a campaign against 

the Chronicle was in the works.   Editorial assistants at 

the paper’s switchboard were inundated with calls from 

a man screaming to whomever picked up the phone that 

the recipient had syphilis.  Over Veterans’ Day week-

end, a caller phoned in a bomb threat, and the building 

was cleared. 

7KH 7HPSRUDU\ 5HVWUDLQLQJ 2UGHUV

     With threatening phone calls multiplying that week-

end and reporters afraid for their families’ safety, the 

Chronicle was compelled to seek out San Francisco’s 

emergency duty judge over 

the weekend to obtain a 

temporary restraining order 

against Petrelis and Pasqua-

relli on behalf of several 

reporters and editors, as well 

as the paper.    

     Because the campaign 

had targeted several staff 

members beyond those who regularly report on AIDS-

related stories, the TRO broadly restrained the defen-

dants from contacting any employees.  Pasquarelli and 

Petrelis went into hiding, and it took considerable effort 

for the Chronicle’s investigators to serve them with the 

restraining order and order to show cause for the pre-

liminary injunction.   

     At the order to show cause hearing two weeks later, 

it turned out that the City of San Francisco and the Uni-

versity of California San Francisco hospital had also ob-

tained temporary restraining orders against Petrelis and 

Pasquarelli, but had been unable to serve them.  Petrelis 

and Pasquarelli were present at the hearing (to defend 

against the Chronicle’s petition), as were an assemblage 

of ACT-UP San Francisco demonstrators, worried- look-

ing bailiffs, and a class of Catholic School students on a 

field trip.  As it happens, there were also several under-

cover policemen in the room. 

3ROLFH 3UHVV &KDUJHV

      Since Petrelis and Pasquarelli had not been served with 

the other TROs, all parties stipulated to a consolidated 

hearing a few weeks later.  As Petrelis and Pasquarelli ex-

ited the courtroom and gave statements to the waiting TV 

cameras, they were arrested on multiple felony and misde-

meanor charges stemming from the same allegations under-

lying the civil proceedings.   

      The defendants are each being held on more than 

$500,000 bail and have stipulated to a continuance of the 

TROs pending resolution of the criminal case.  Their incar-

ceration has generated a certain amount of publicity, as 

well as some expressions of solidarity from those who be-

lieve Petrelis and Pasquarelli are being persecuted for their 

controversial views.  

1HZVSDSHU·V

3HUVSHFWLYHV

     For its part, the newspa-

per believes it is taking the 

same position its lawyers 

typically take in response to 

threats of litigation — vindicating the right of its reporters 

and editors to accurately report the news as they deem ap-

propriate, without fear of wrongful interference by the gov-

ernment or private individuals.  That the individuals have 

chosen to interfere by threats of violence rather than threats 

of litigation presents an interesting twist — one that gives 

the reporters even more cause for concern — but does not 

alter the fundamental principles at stake.   

      In past cases, members of ACT-UP San Francisco have 

claimed they practice a form of “performance art.”  Stay 

tuned for what may be a very unusual First Amendment 

case. 

 

      Messrs.  Myers and Koltun and Ms. Hayde, who are 

with Steinhart & Falconer LLP in San Francisco, Califor-

nia, represented the San Francisco Chronicle and several 

of its reporters and editors, including Heredia and Russell, 

in this matter. 

$,'6 $FWLYLVWV -DLOHG $IWHU 7KUHDWHQLQJ -RXUQDOLVWV
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By Roger R. Myers and Lisa M. Sitkin 

 

     In one of the first decisions of its kind since the Cali-

fornia Court of Appeal’s decision in Fost v. Superior 

Court, 80 Cal. App. 4th 724 (2000), the trial judge in a 

California murder case recently quashed a prosecution 

subpoena seeking a reporter’s authentication of published 

information about a jailhouse interview where the defen-

dant would be unable to cross-examine the reporter as to 

unpublished information concerning his published state-

ments.  The court’s decision to quash the subpoena illus-

trates one way Fost and evidentiary law may be used to 

address the nettlesome problem of subpoenas seeking tes-

timony about published informa-

tion where cross-examination 

will inevitably lead into ques-

tions about unpublished infor-

mation.    

     Citing concerns that the lim-

ited probative value of the testi-

mony sought was outweighed by both the burden on First 

Amendment interests and the prejudice to defendant, who 

would be barred by the California reporter’s shield from 

effectively cross-examining the reporter, Judge Stephen 

Benson of the Butte County Superior Court denied the 

prosecutor’s request to examine reporter David Andersen 

of the Oroville Mercury-Register. 

-DLO�KRXVH ,QWHUYLHZ 6RXJKW

     The case, People v. Randy Joe Skains, No. CM 

014407 (Butte County Sup. Ct.), arose out of the killing 

of a man accused of molesting the daughter of the defen-

dant’s girlfriend.  The defendant claimed that the victim 

had threatened his girlfriend and her daughter on the 

night of the killing and that he had killed the victim to 

protect them and himself.  Andersen conducted a jail-

house interview and wrote an article that included three 

verbatim quotations from the defendant about his fight 

with the victim.  Because the account of the fight in An-

dersen’s article differed from the account the defendant 

gave in his statement to the police, the prosecution sub-

-XGJH 4XDVKHV 6XESRHQD 6HHNLQJ 5HSRUWHU·V $XWKHQWLFDWLRQ RI 3XEOLVKHG ,QIRUPDWLRQ

)LUVW $PHQGPHQW ,QWHUHVWV DQG 3UHMXGLFH WR 'HIHQGDQW 2XWZHLJKHG 9DOXH RI 7HVWLPRQ\ 6RXJKW

poenaed Andersen to authenticate defendant’s statements in 

the article.  According to the prosecutor, this testimony was 

needed to show that the defendant had changed his story 

and thereby undermined his credibility.  

     After several attempts to resolve the matter informally, 

Andersen filed a motion to quash, arguing that forcing him 

to testify even as to published information would violate the 

constitutional interests served by the California reporter’s 

shield and First Amendment reporter’s privilege, as well as 

prejudicing the defendant, in violation of the Court of Ap-

peal’s recent decision in Fost.  He also argued that any 

minimal probative value in the testimony was outweighed 

by the prejudice to the reporter, newspaper and defendant 

and therefore should not be al-

lowed under California Evidence 

Code § 352. 

7KH )RVW 'HFLVLRQ

     In Miller v. Superior Court, 

21 Cal. 4th 883 (1999), the Cali-

fornia Supreme Court held that, unlike defendants, prosecu-

tors cannot pierce the California shield law because they 

have no federal constitutional right to a fair trial that could 

outweigh the reporter's state constitutional shield law rights.  

In Fost, however, the California Court of Appeal carved an 

exception to Miller allowing prosecutors to pierce the shield 

on cross-examination of a reporter called by a defendant to 

authenticate published information — but only if the defen-

dant can show the published information sought by defen-

dant would materially assist his defense (and therefore 

meets the test for a defendant to pierce the shield law estab-

lished by Delaney v. Superior Court, 50 Cal. 3d 785 

(1990)).  Otherwise, the Fost court said, the prosecution 

may prohibit or strike a reporter's testimony authenticating 

published information sought by the defendant because the 

prosecution would be unable to cross-examine the reporter 

as to unpublished information bearing on the published 

statements.  As the Fost panel put it, “[w]here a witness re-

fuses to submit to cross-examination ... the conventional 

remedy is to exclude [his] testimony on direct.” 

�&RQWLQXHG RQ SDJH ���
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�&RQWLQXHG IURP SDJH ���

7XUQLQJ )RVW $URXQG

     Turning Fost around, Andersen and the Mercury-

Register argued that a subpoena by the prosecution seek-

ing published information also should be quashed be-

cause the defendant could not meet the test for piercing 

the California shield law (or the test for overcoming the 

First Amendment reporter’s privilege) and therefore 

would be unable to cross-examine the reporter as to any 

unpublished information going to the credibility of the 

published statements.  (Defense counsel had confirmed 

that he would seek unpublished information even if the 

prosecution limited its questions to published statements.)  

The Fost court held that under such circumstances, the 

evidence elicited on direct 

examination by the prose-

cution would have to be 

excluded or struck at trial, 

80 Cal. App. 4th at 733,  

737, and at least one court 

had reached a similar result 

in another state.  See Hatch 

v. Marsh, 134 F.R.D. 300 

(M.D. Fla. 1990) (quashing subpoena where compelling 

reporter to testify about published information would 

open the door to adversary’s demand for access to unpub-

lished information). 

     This result, Andersen argued, was the only outcome 

that would be consistent with the purposes underlying the 

California shield law and First Amendment.  Compelling 

a reporter to appear and testify seriously burdens his 

rights under the shield law and the First Amendment be-

cause these protections for the press are only effective if 

they keep the reporter out of court.  Compelling reporters 

to testify in court not only “preempt[s] the otherwise pro-

ductive time of journalists and ... measurably increase[s] 

[their] expenditures for legal fees,” it also impedes their 

ability to “gain access” to sources of information because 

their neutrality is compromised by the “journalist appear-

ing to be an investigative arm of the judicial system or a 

research tool of the government ....”  Shoen v. Shoen, 5 

F.3d 1289, 1294-95 (9th Cir. 1993).   

)RVW 1RW ([SOLFLWO\ 5HOLHG 8SRQ

      At a hearing held on Dec. 10, 2001, Judge Benson or-

dered the subpoena quashed.  While acknowledging the 

potential prejudice to both the defendant and the reporter, 

Judge Benson did not explicitly rely on Fost as the basis 

for his ruling.  Instead, he excluded the testimony pursu-

ant to California Evidence Code § 352, under which evi-

dence must be excluded when its probative value is out-

weighed by the “undue consumption of time” that litigat-

ing its admissibility would require and by the “substantial 

danger of undue prejudice” that would be caused by its 

admission. 

      While the prosecution maintained that it needed 

Anderson’s testimony to 

bolster its argument that the 

defendant told the police a 

different story about the 

events that led to the vic-

tim’s death from the story 

he told to others, Ander-

sen’s motion showed the 

defendant had told his story 

many times (and in many versions) to many people, and 

the prosecution could easily have impeached his credibil-

ity without calling a reporter to the stand.  Moreover, An-

dersen argued, the facts regarding the relevant events 

could be more readily — and more dependably — estab-

lished on the basis of police reports, eyewitness accounts 

and other direct evidence.  In these circumstances, Ander-

sen contended and the court agreed, any minimal proba-

tive value was outweighed by the undue court time that 

would be consumed in disputes over the propriety and 

scope of the testimony in light of the shield law and by 

the prejudice to the defendant, the reporter, and the First 

Amendment.  

      A transcript of the proceedings will be available 

through LDRC shortly. 

 

      Mr. Myers and Ms. Sitkin, who are with Steinhart & 

Falconer LLP in San Francisco, California, represented 

Andersen and the Oroville Mercury-Register in this matter. 
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*UDQG -XU\ ,QYHVWLJDWLRQ (QGV� /HJJHWW 6HW )UHH

+HU $WWRUQH\ :LOO &RQWLQXH +HU$SSHDO WR WKH 6XSUHPH &RXUW

 

     On Jan. 4, after spending 168 days in jail for refusing to comply with a subpoena for her notes, Vanessa Leggett was 

set free when the grand jury investigation of a 1997 murder came to an end. 

     Leggett long surpassed the apparent previous record for incarceration of a journalist in America, set by a Los Ange-

les reporter almost 30 years ago. William Farr, then with the Los Angeles Herald Examiner, was jailed for 46 days in 

1972 for refusing to reveal the source of leaked documents in the Charles Manson trial. 

     Leggett, a freelance writer from Houston, went to jail on July 20 because she refused to turn over her notes to a 

grand jury.   

     In August, the 5th Circuit Court of Appeals let stand the lower court decision that there was no applicable reporter’s 

privilege that would protect Leggett’s research.  In November, the 5th Circuit Court of Appeals refused to rehear the 

case and rejected a request to release Leggett on bond — leaving Leggett’s only hope with the United States Supreme 

Court. 

     After Leggett’s release, Mike DeGeurin, Leggett’s attorney, told reporters that they intended to pursue Leggett’s Su-

preme Court petition.  The Federal prosecutors have not ruled out a further subpoena.  

By Rex S. Heinke and Cynthia E. Tobisman 

 

     In a case weighing an individual’s interests in pri-

vacy and official reputation against a newspaper’s right 

to explore a criminal’s attempt to obtain a sentence re-

duction, the Ninth Circuit Court of Appeals, on Decem-

ber 3, 2001, granted The Sacramento Bee’s writ of man-

damus compelling the district court to unseal certain 

proffer letters.  In In Re: McClatchy Newspapers, Inc., 

dba The Sacramento Bee, Nos. 01-70941, 01-10335, the 

Ninth Circuit vacated the district court's order and re-

manded the case with instructions to unseal the proffers 

and make them publicly available. 

     The case centered around the allegations of con-

victed felon Mark Nathanson.  Nathanson was indicted 

in federal court on felony counts arising from federal 

offenses committed while a member of the California 

Coastal Commission.  He pled guilty to accepting bribes 

and filing false income tax returns.  He later moved to 

1LQWK &LUFXLW +ROGV 7KDW 3ULYDF\ DQG 2IILFLDO 5HSXWDWLRQ $UH 1RW &RPSHOOLQJ ,QWHUHVWV
-XVWLI\LQJ 6HDOLQJ 3UHVXPSWLYHO\ 2SHQ &RXUW 'RFXPHQWV

$ QHZVSDSHU WKDW LV QRW D SDUW\ WR DQ XQGHUO\LQJ FULPLQDO FDVH KDV QR VWDQGLQJ WR DSSHDO WKH FORVXUH RI SUHVXPS�

WLYHO\ RSHQ FRXUW GRFXPHQWV� :ULW UHOLHI LV DSSURSULDWH� KRZHYHU� EHFDXVH LQWHUHVWV LQ SULYDF\ DQG RIILFLDO UHSXWDWLRQ

DUH LQVXIILFLHQW WR MXVWLI\ WKH FORVXUH RI SUHVXPSWLYHO\ RSHQ GRFXPHQWV�

reduce his sentence, attaching to the motion two proffer 

letters implicating a high public official and a prominent 

businessman (who had business before public agencies) 

in alleged wrongdoing.  No action was taken on Nathan-

son’s motion to reduce his sentence, but Nathanson’s 

motion (including the proffer letters) was placed in the 

clerk’s safe rather than the file.  Two years later, the 

government moved under Rule 35 to reduce Nathan-

son’s sentence.  The motion was granted. 

      Petitioner McClatchy Newspapers, dba The Sacra-

mento Bee, learned of the proffers at a hearing to revoke 

Nathanson’s probation.  The Bee noted that neither the 

Rule 35 motion nor the court’s order reducing Nathan-

son’s sentence contained information about the basis for 

the sentence reduction.  The Bee requested the docu-

ments that did not appear in the file and were not re-

ferred to in the docket.  The government moved to for-

mally seal the documents sought by The Bee.  The dis-
�&RQWLQXHG RQ SDJH ���
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�&RQWLQXHG IURP SDJH ���

trict court released the proffer letters in redacted form 

and The Bee sought a writ of mandamus to obtain the 

unredacted letters.  The Ninth Circuit granted the writ 

and remanded to the district court to make factual find-

ings in consideration of whether privacy interests alone 

justified the redactions. 

     On remand, the district court refused to release the 

unredacted letters, finding that doing so would adversely 

affect the public official and the businessman’s reputa-

tions.  The district court concluded that the redactions 

served the compelling interest of protecting both the pri-

vacy interests and the reputational interests of the offi-

cial, the businessman and other innocent persons.   

     The Bee applied for a second writ of mandamus and 

appealed. 

7KH %HH +DG 1R 6WDQGLQJ 7R $SSHDO 7KH

'LVWULFW &RXUW·V &ORVXUH 2UGHU

     Because The Bee was not a party to the underlying 

criminal action, the Ninth Circuit held that The Bee had 

no standing to appeal.  (citing United States v. Sherman, 

581 F.2d 1358, 1360 [9th Cir. 1978].)  (The Bee argued 

that there was a split in the Ninth Circuit authority on its 

standing to appeal [citing San Jose Mercury News, Inc. 

v. United States Dist. Court, 187 F.3d 1096, 1099 (9th 

Cir. 1999) and CBS, Inc. v. United States Dist. Court, 

729 F.2d 1174 (9th Cir. 1984)], but the court did not dis-

cuss this split.)  Thus, the Court analyzed The Bee’s ap-

plication for writ relief under the factors set out in 

Bauman v. U.S. District Court, 557 F.2d 650, 654-55 

(9th Cir. 1977).  The first Bauman factor was satisfied 

because The Bee had no other avenue for relief.  The 

second factor (damage or prejudice to petitioner) was 

satisfied because The Bee was denied access to presump-

tively open documents.   

7KH 'LVWULFW &RXUW·V 2UGHU 6HDOLQJ 7KH

3URIIHU /HWWHUV :DV ´&OHDU (UURUµ %HFDXVH

7KHUH :HUH 1R ´&RPSHOOLQJ 3ULYDF\

,QWHUHVWVµ 3UHVHQW

      The third “and most important” Bauman factor (clear 

error) was satisfied because the district court’s findings 

“do not point to a compelling privacy interest.”  The 

Ninth Circuit held that the public official “has no pri-

vacy interest in freedom from accusations, baseless 

though they may be, that touch on his conduct in public 

office or in his campaign for public office.”  Likewise, 

the private individual, who did much business with pub-

lic bodies, had “no privacy interest in allegations, base-

less though they may be, bearing on the way he does 

business with public bodies.” 

,QMXU\ 7R 2IILFLDO 5HSXWDWLRQ ,V $Q

,QVXIILFLHQW 5HDVRQ )RU 6HDOLQJ 7KH 3URIIHU

/HWWHUV

      The Ninth Circuit also held that “injury to official 

reputation is an insufficient reason ‘for repressing 

speech that would otherwise be free.’” (citing Landmark 

Communications, Inc. v. Virginia, 435 U.S. 829, 841-42 

[1978].)  The Ninth Circuit observed that “[s]ilence en-

forced upon the press to protect the reputation of judges 

[as in Landmark] is more likely to ‘engender resentment, 

suspicion, and contempt much more than it would en-

hance respect’.”  It held that “[t]he same is true of public 

officials and of real estate developers engaged in pro-

jects requiring governmental approval.”  

      The Ninth Circuit noted that a decent newspaper will 

not publish Nathanson’s accusations without also noting 

the government’s and the district court’s skepticism 

about Nathanson’s credibility.  “If less scrupulous pa-

pers omit these significant doubts, these papers them-

selves will be of a character carrying little credibility.” 

�&RQWLQXHG RQ SDJH ���

1LQWK &LUFXLW +ROGV 7KDW 3ULYDF\ $QG 2IILFLDO

5HSXWDWLRQ $UH 1RW &RPSHOOLQJ ,QWHUHVWV -XVWLI\LQJ

6HDOLQJ 3UHVXPSWLYHO\ 2SHQ &RXUW 'RFXPHQWV
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      Attorney General John Ashcroft has named an inter-

agency task force to study the “problem” of government 

leaks, and to report to Congress by May 1. 

      The creation of the task force was mandated by the in-

telligence spending legislation for fiscal year 2002. The 

provision requires the attorney general to “carry out a 

comprehensive review of current protections against the 

unauthorized disclosure of classified information,” and to 

assess “the efficacy and adequacy of current laws and 

regulations against the unauthorized disclosure of classi-

fied information, including whether or not modifications of 

such laws or regulations, or additional laws or regulations, 

are advisable ....” Intelligence Authorization Act for Fiscal 

Year 2002, Pub. L. 107-108, § 310 (signed Dec. 28. 2001). 

      Ashcroft announced the creation of the task force on 

Dec. 14 — the day after the final version of the legislation 

was passed by the Senate, following final House passage 

on Dec. 12 — although President Bush did not sign it into 

law until two weeks later. 

      In a press release announcing formation of the task 

force, Ashcroft is quoted saying: 
 

Leaks of classified information do substantial dam-

age to the security interests of the nation. As a gov-

ernment, we must try to find more effectively (sic) 

measures to deal with this damaging practice, in-

cluding measures to prevent it. 
 
      According to the release,  
 

[t]he task force will examine ways in which protec-

tion for classified information could be improved 

throughout the federal government. This would in-

clude whether new legislation is needed, whether 

personnel recommendations and processes need to 

be modified or tailored to address the specific and 

particular needs of the intelligence community, and 

the impact of new technology on the government’s 

ability to control classified information. 
 
      The statute provides that the report shall be unclassi-

fied, although it may include a classified appendix. 

�&RQWLQXHG RQ SDJH ���

83'$7(�

$VKFURIW 1DPHV 3DQHO RQ ´/HDNVµ

�&RQWLQXHG IURP SDJH ���

7KH 3UHVV 0XVW %H )UHH 7R 0RQLWRU 7KH

&RXUWV %\ $FFHVV 7R 7KHLU 5HFRUGV

      The Ninth Circuit held that the question of why Na-

thanson had obtained a significant reduction in his sen-

tence was a subject of legitimate public interest.  Accord-

ingly, The Bee had a right to explore and to publish the 

relevance of the proffer letters to the reduction.   

      The fifth Bauman factor — the importance and new-

ness of the issue — was also satisfied.  Indeed, the Ninth 

Circuit held that the press must be free to monitor the 

courts by access to their records.  The application of this 

principle to proffer letters is new.   

)XWXUH 3URFHHGLQJV�

      As four of the five Bauman factors were present, the 

Ninth Circuit granted The Bee’s writ of mandamus, va-

cated the district court’s closure order, and remanded the 

case with instructions to unseal the proffer letters and 

make them publicly available.  At this time, it is unclear 

whether the public official and the private citizen will seek 

further appellate review. 

 

      Rex Heinke and Cynthia E. Tobisman of Greines, Mar-

tin, Stein & Richland, LLP in Beverly Hills and Charity 

Kenyon of Riegels, Campos & Kenyon in Sacramento rep-

resented petitioner McClatchy Newspapers, Inc., dba The 

Sacramento Bee.  Mr. Heinke has now joined Akin, Gump, 

Strauss, Hauer & Feld, LLP in Los Angeles. 

1LQWK &LUFXLW +ROGV 7KDW 3ULYDF\ $QG 2IILFLDO

5HSXWDWLRQ $UH 1RW &RPSHOOLQJ ,QWHUHVWV -XVWLI\LQJ

6HDOLQJ 3UHVXPSWLYHO\ 2SHQ &RXUW 'RFXPHQWV

$Q\ GHYHORSPHQWV \RX WKLQN RWKHU

/'5& PHPEHUV VKRXOG NQRZ DERXW"

&DOO XV� VHQG XV DQ HPDLO RU D QRWH�

/LEHO 'HIHQVH 5HVRXUFH &HQWHU� ,QF�

�� (LJKWK $YHQXH� 1HZ <RUN� 1< �����
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     The Ronald Reagan Presidential Library and Mu-

seum released some internal Reagan Administration 

documents on Jan. 3, after almost a year of delays re-

quested by the Bush Administration and after the docu-

ments had been reviewed by administration officials. 

     The 8,000 pages released by the library are just a 

portion of the more than 68,000 pages of confidential 

communications between Reagan and his advisors which 

were originally due to be released on Jan. 20, 2001.  

This was 12 years after Reagan left office, the maximum 

period allowed under the terms of the Presidential Re-

cords Act of 1978, Pub. L. No. 95-961, 92 Stat. 2523-27, 

codified as amended at 44 U.S.C. §§ 2201-7. The 

Reagan documents were the first subject to the Act. 

     An executive order issued by Reagan two days be-

fore he left office required the Archivist of the United 

States to give both the sitting and former presidents 30 

days notice of the impending release of that former 

president’s records.  Within that period, the sitting presi-

dent, upon the recommendation of the Counsel to the 

President or the Attorney General, could either request a 

delay in the release of the records, or order that the re-

83'$7(� 6RPH 5HDJDQ 3DSHUV 5HOHDVHG

cords be withheld indefinitely under a claim of executive 

privilege.  See Exec. Order 12667, 54 Fed. Reg. 3403 

(1989). 

      The National Archives notified the current admini-

stration of the release of the Reagan paper in February – 

behind schedule – and gave it 30 days to respond.  On 

March 23, a letter from Counsel to the President Alberto 

Gonzales requested an extension until June 21; subse-

quent letters requested a second extension until August 

31, then a third, indefinite extension. Finally, on Nov. 1, 

President George W. Bush issued a new executive order, 

Exec. Order 13233, 66 Fed. Reg. 56025 (2001), which 

gave both current and former presidents the authority to 

keep presidential records secret for indeterminate peri-

ods. 

      Under the new order, the sitting and former presi-

dents have 90 days to review the material, after which 

either may block disclosure of the documents on the ba-

sis of executive privilege. Id., § 3.   

      As the documents were released, White House offi-

cials said that their review of the remaining documents 

would be completed by the end of January, and Reagan 

Library director Duke Blackwood said that the records 

that are not withheld would be publicly available by the 

spring. 

      Under the executive order, any records that are with-

held are available only to the sitting President, the Con-

gress, and the courts as provided for under existing law, 

id., § 6; others can take their cases to court, but the re-

cords will be disclosed only by “a final and nonappeal-

able court order.”  Id., § 3(d)(1)(i), (ii), § 6. 

      Despite the release, a coalition of historical associa-

tions, and public interest groups including the Reporters 

Committee for Freedom of the Press vowed to pursue 

their lawsuit challenging Bush’s order. See American 

Historical Ass’n v. Nat’l Archives and Records Admin., 

No. 1:01cv02447 (D.D.C. filed Nov. 28, 2001). 

      And although  historians, academics, public interest 

advocates and Republican members of Congress urged 

Bush to rethink the order at a Nov. 6 hearing of the  

House Subcommittee on Government Efficiency, Finan-

cial Management and Intergovernmental Relations, no 

legislation on the matter has been introduced in the Con-

gress.   

�&RQWLQXHG IURP SDJH ���

     The study provision was a substitute for a provision 

advocated by members of the Senate Intelligence Com-

mittee from both parties.  That bill would have made 

federal government employees and former government 

employees who disclosed or attempted to disclose 

“properly classified” information subject to a fine and/or 

imprisonment for up to three years. See LDRC LibelLet-

ter, Oct. 2001, at 57. President Clinton vetoed a budget 

bill containing such a provision in 2000. See LDRC Li-

belLetter, Nov. 2000, at 26. 

     The task force includes representatives of the CIA 

Director, the Secretary of State, the Secretary of De-

fense, the Secretary of Energy and other government 

agencies that deal with classified information. 

$VKFURIW 1DPHV 3DQHO RQ ´/HDNVµ
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      A federal judge has held that, in an appropriate situa-

tion, the media may have a First Amendment right of ac-

cess of American military operations, “subject to reason-

able regulations.” 

      The statement came in a Jan. 8 ruling as Federal Dis-

trict Court Judge Paul Friedman rejected Hustler maga-

zine publisher Larry Flynt’s attempt to get a preliminary 

injunction in his lawsuit over restrictions on access to 

troops in Afghanistan.  Flynt v. Rumsfeld, No. 01-CV-

2399 (D.D.C. ruling Jan. 8, 2001) (denying preliminary 

injunction).  

      Prior to the ruling, Flynt insisted that his lawsuit was 

“not a publicity stunt.”  He is represented in this case by 

Washington, D.C. attorney John Perazich. 

      “People are naive,” Flynt told The Washington Post. 

“They don’t realize when they see these people (reporters) 

broadcasting from Afghanistan, they are in remote loca-

tions, isolated from the front lines.” 

      Flynt sued after sending two letters to the Pentagon 

seeking to accompany American troops on ground combat 

operations.  In response, the Pentagon offered access to 

humanitarian missions and airstrike flights.   

      In court, Justice Department lawyer John Griffiths ar-

gued that “the coverage in Afghanistan has been exten-

sive. ... The First Amendment does not obligate the fed-

eral government to assist the media in its newsgathering.” 
      “The court is persuaded that in an appropriate case 

there could be a substantial likelihood of demonstrating 

that under the First Amendment the press is guaranteed a 

right to gather and report news involving United States 

military operations on foreign soil subject to reasonable 

regulations,” Judge Friedman wrote. 

      But, in Judge Friedman’s opinion, this was not that 

case. Besides stating that it “is far from clear” that Flynt 

will prevail, Judge Friedman wrote that “(i)t does not ap-

pear that plaintiffs have in fact been denied they access 

they seek or that they would have been denied such access 

if they had pursued the matter fully through available 

military channels,” noting that the Pentagon had not ex-

plicitly rejected Flynt’s request, and had suggested that 

Flynt contact a specific official to arrange access  to the 

0HGLD 6HHN $FFHVV LQ &RXUW DQG WR 0LOLWDU\

&RXUW 6D\V 7KHUH 0D\ %H 5LJKW RI $FFHVV WR 0LOLWDU\

operations offered. Thus he denied plaintiff’s motion for a 

preliminary injunction. 

      Nevertheless, Judge Friedman’s statement that there 

may be a First Amendment right of access is a welcome 

perspective in a field where there are relatively few judicial 

precedents.   

      In a similar suit that Flynt filed over the invasion of 

Grenada in 1983, Judge Oliver Gasch of the Federal Dis-

trict Court for the District of Columbia dismissed the case 

as moot, writing that  
 

The decision whether or not to impose a press ban 

during military operations and the nature and extent 

of such a ban if imposed are matters that necessarily 

must be left to the discretion of the commander in the 

field. ... A decision whether or not to impose a press 

ban is one that depends on the degree of secrecy re-

quired, force size, the equipment involved, and the 

geography of the field of operations. Moreover, the 

scope of press exclusion, if any, will differ somewhat 

in every case. Under such circumstances, where the 

decision being scrutinized is committed to the broad 

discretion of the commander in the field and is con-

tingent upon a wide range of factors determinable 

only with reference to the particular military opera-

tion being undertaken, a declaratory judgment would 

be futile, and perhaps even dangerous, because of its 

limited value as a guide for future conduct. 
 
Flynt v. Weinberger, 588 F. Supp. 57, 60-61, 10 Media L. 

Rep. 1978, 1981 (D.D.C. 1984). 

 

      The D.C. Circuit affirmed the district’s court’s finding 

of mootness, although it chided the lower court because 

“the district court, while purporting to dismiss the case for 

lack of jurisdiction, improperly considered and offered 

judgments on the underlying merits of the dispute.” Flynt v. 

Weinberger, 762 F.2d 134, 135, 11 Media L. Rep. 2118, 

2119-20 (D.C. Cir. 1985).  The appellate court added that 

the plaintiffs should be permitted to amend their complaint 

to avoid mootness. 

      During the Gulf War, Federal District Court Judge Leo-

�&RQWLQXHG RQ SDJH ���
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nard Sand of the Southern District of New York wrote 

that there may be First Amendment issues at stake. 
 

If the reasoning of these recent access cases were 

followed in a military context, there is support for 

the proposition that the press has at least some 

minimal right of access to view and report about 

major events that affect the functioning of gov-

ernment, including, for example, an overt combat 

operation. As such, the government could not 

wholly exclude the press from a land area where a 

war is occurring that involves this country. But 

this conclusion is far from certain since military 

operations are not closely akin to a building such 

as a prison, nor to a park or a courtroom.  
 
Nation Magazine v. United States Dep’t of Defense, 762 

F. Supp. 1558, 1571, 19 Media L. Rep. 1257, 1268 (S.D.

N.Y. 1991). 

      But ultimately Sand concluded that “[s]ince the prin-

ciples at stake are important and require a delicate bal-

ancing, prudence dictates that we leave the definition of 

the exact parameters of press access to military opera-

tions abroad for a later date when a full record is avail-

able, in the unfortunate event that there is another  mili-

tary operation.”  Id.  He also declined to rule on the con-

stitutionality of the pool system imposed by the military 

on the press in that conflict, for similar reasons.  Id. at 

1574, 19 Media L. Rep. at 1270. 

3HQWDJRQ (DVHV $FFHVV� %XW 6NHSWLFLVP

5HPDLQV

      As Larry Flynt sought an injunction to get access to 

American troops in Afghanistan, the Pentagon began to 

ease media access to Afghanistan by announcing in late 

December that it was removing the pool requirement for 

the media in Afghanistan. And in early January, journalists 

accompanied six teams of American troops on missions 

exploring caves vacated by the Taliban and al Qaeda.. 

      The changes came as most networks replaced corre-

spondents who had covered the war from the beginning 

with fresh reporters. 

      Pentagon spokeswoman Victoria Clarke also an-

nounced a procedure to allocate media seats on trips by 

Defense Secretary Donald Rumsfeld.  Under the plan, the 

Associated Press will receive first priority, followed 

two television representatives. The priority list then 

reads as follows: Reuters; Agence France-Presse; a 

“large newspaper/wire service/magazine” (defined as 

an outlet having an audited circulation of more than 

500,000 that “cover[s] the Pentagon on a regular ba-

sis,”); a  “small newspaper/wire service/magazine” (not 

meeting criteria for a “large” organization); then two 

more television journalists, a second large media outlet, 

then radio, then a still photographer, and then another 

wire service (which would rotate among the services).  

     Within each category, each media outlet that ex-

pressed interest was placed on a list in a random order.  

(The complete lists for each category are available 

online at http://www.defenselink.mil/news/Jan2002/

d20020110sdtrav.pdf.)  When trips arise, outlets at the 

top of each list will be given an opportunity to fill an 

available slot in their category.  An outlet will then 

move to the bottom of the list, whether it accepts or de-

clines the slot.  Whether an outlet “cover[s] the Penta-

gon on a regular basis” will be determined “based on 

their deliberate and long-term commitment (prior to 

September 11, 2001).” 

     If more than 13 seats are available, they will offered 

to the media in the following category order: large 

newspaper/wire service/magazine; small newspaper/

wire service/magazine; television; radio; photographers; 

then wire services. 

     The issue of which reporters were allowed to travel 

with Rumsfeld arose when the Pentagon selected ten 

reporters — six television reporters and four print jour-

nalists, but no wire service reporters — to accompany 

him on a tour of Middle Eastern countries in early Oc-

tober.  

     But an incident in mid-January and two in late De-

cember engendered more skepticism.  

     The latest incident came on Jan. 11, as prisoners 

were moved from Afghanistan to the U.S. Navy Base at 

Guantanamo Bay, Cuba, where they are to be held 

pending trial. American military commanders in Kan-

dahar allowed print and television photographers to 

take pictures as 20 prisoners boarded a C-17 cargo 

plane for the flight to Cuba, under the agreement that 
�&RQWLQXHG RQ SDJH ���
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the photographers would not transmit the photos until 

given permission.  But after the plane left, the photogra-

phers were told not to transmit the pictures.  

      At the Pentagon, spokesman Rear Adm. Craig Quig-

ley said that the order was made after the Red Cross ob-

jected, saying that allowing the photos would violate the 

Geneva Convention on the treatment of prisoners.  But 

International Red Cross officials said that they had not 

raised any specific objections, although it does have a 

general stance on the issue. 

      Apparently the only outlet to use the images was 

CBS, which 10 seconds of grainy video during the “CBS 

Evening News.” 

      A second incident occurred on Dec. 31 when the As-

sociated Press reported that American Marines had been 

seen leaving their base near Kandahar in combat gear, 

and interim Afghani President Hamid Karzi said that a 

mission was underway to capture Taliban leader Mullah 

Mohammed Omar. The AP photographer who saw the 

Marines was barred from taking pictures. But Rear Adm. 

Craig Quigley of the U.S. Central Command denied that 

any such mission was taking place when questioned by 

reporters at the Command’s headquarters in Tampa, Fla. 

      Pentagon officials later said that the Marines had 

been sent to gather only information, and denied any ef-

fort to deceive reporters. “We try hard to give you infor-

mation, when we can, that tells you something has hap-

pened when it won’t do any harm to a future operation,” 

Clarke told reporters at the Pentagon on Jan. 2. “But in 

general, we’re not getting into operational details.” 

      “Did the U.S. military spokesman lie about...?” a re-

porter asked Clarke. “Oh, absolutely not. Absolutely 

not,” she responded, cutting off the question. 

      The dispute over the Marine mission came about a 

week after three photographers — two from the Associ-

ated Press, and one from The New York Times — were 

detained at gunpoint by Afghan tribal fighters, with what 

the photographers said was the tacit approval of nearby 

American troops. The Afghanis allowed the photogra-

phers to leave after 45 minutes, but took the disks con-

taining pictures they had taken with their digital cameras.  

      Previously, in what Pentagon officials later called a 

mistake, pool reporters at the Marine base “Camp Rhino” 

0HGLD 6HHN $FFHVV LQ &RXUW DQG WR 0LOLWDU\

were temporarily confined to keep them from reporting 

on casualties caused by friendly fire. 

0RVW )OLJKW 5HVWULFWLRQV /LIWHG

      On Dec. 19, the Federal Aviation Administration 

lifted most of the restrictions on news and traffic flights 

imposed after Sept. 11.  

      While some restrictions remain in effect in New 

York, Washington, and Boston, the FAA removed them 

in 27 other large cities nationwide. See FDC 1/3359 

(Dec. 19, 2001). The restrictions originally prohibited 

news flights from operating with 25 nautical miles of 30 

major airports; the limit was reduced to 18 nautical miles 

in mid-October, and by early December the FAA had 

granted more than 2,000 waivers to individual operators. 

      The FAA actions mean that planes and helicopters 

outside of New York, Washington and Boston may re-

sume covering news and traffic stories normally, al-

though there are still restrictions around locations such as 

major sports arenas and nuclear power plants. See FDC 

1/3352 (Dec. 19, 2001), FDC 1/3353 (Dec. 19, 2001). 

      In Washington, flights are still largely restricted within 

15 statute miles of the Washington Monument. In New 

York, the restricted areas are within two nautical miles of 

lower Manhattan and eight nautical miles of LaGuardia 

Airport; in Boston, the restrictions still apply in and around 

the shores of Massachusetts Bay and within four nautical 

miles of Logan Airport. FDC 1/3354 (Dec. 19, 2001). 

6HFRQG 6XLW )LOHG

      While the lawsuit brought in November by the Global 

Relief Foundation against various news organizations 

which incorrectly reported that the foundation’s assets had 

been frozen by the federal government still appears to be 

first lawsuit against the media stemming from coverage of 

the terrorist attacks and their aftermath, another libel suit 

was filed earlier against non-media defendants. 

      Irshad Khan and his uncle Jafar Khan sued over e-

mails circulated within suburban Chicago which stated that 

they displayed a poster of Osama Bin Laden on the wall of 

their gas station in Naperville, Ill. Among the defendants 

who allegedly circulated the rumor via e-mail or word of 

mouth was an employee of Benedictine University. 

      The lawsuit was filed on Sept. 24. 
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By Rick Kurnit 
 

      The movie studios may be too quick to celebrate their 

victory in the Second Circuit in upholding the constitutional-

ity of the Digital Millennium Copyright Act’s provisions 

prohibiting trafficking in technology designed to circumvent 

technological protection measures.  The Second Circuit very 

significantly held in this case that computer code is speech 

and as such is entitled to protection under the First Amend-

ment.   

      The Court went on to hold that any restrictions on pub-

lishing code must meet the test the Supreme Court laid down 

in Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622 

(1994), and it further clarified that the test would be whether 

the governmental action or statute 

does not “burden substantially more 

speech than is necessary to further 

the government’s legitimate inter-

ests” Id. at 662.    These holdings lay 

the ground rules for what will be an 

ongoing battle between those seeking to protect the property 

interests in intellectual property and those championing the 

public domain and maximum scope for fair use.   

%DODQFLQJ 3URSHUW\ 	 6SHHFK

      At issue in Corly was an injunction prohibiting posting of 

DCSS code by an on-line hacker-oriented magazine and ad-

ditionally prohibiting the site from providing links to other 

sites which provide DCSS.  (DCSS in the code that de-

encrypts DVDs that are protected from copying by CSS en-

cryption code.) 

      The Second Circuit’s level of concern about protection of 

property interests justifying enjoining speech is indicated by 

the extraordinary order of the Court following the oral argu-

ment requiring responses to fourteen questions.  They fo-

cused on the available technology that might permit access 

for fair use and still preclude piracy.   

      The Court’s decision suggests that the absence of evi-

dence that the injunction at issue was sought in order to sup-

press fair use or otherwise inhibit commentary relieved the 

Court of the need to determine whether the statute itself fails 

the Turner Broadcasting test, but the implication is strong 

8QLYHUVDO &LW\ 6WXGLRV ,QF� Y� &RUO\� )XUWKHU &RQVLGHUDWLRQ

7KH 6HFRQG &LUFXLW +DV 3XW WKH )LUVW $PHQGPHQW LQ WKH $QDO\VLV

that such evidence would require renewed scrutiny of the 

DMCA’s prohibition on publishing DCSS or other computer 

code.   

     The Second Circuit ultimately concluded that the DMCA 

posed substantial First Amendment issues.  The Court stated 

that it was forced to “choose between two unattractive alter-

natives: either tolerate some impairment of communication 

in order to permit Congress to prohibit decryption that may 

lawfully be prevented, or tolerate some decryption in order to 

avoid some impairment of communication.”  Thus, in up-

holding the injunction against posting of DCSS the Second 

Circuit left for a later case whether it is technologically prac-

tical to impose a requirement, similar to the Audio Home 

Recording Act’s requirement, that encryption technology for 

DVD’s provide for single copy or 

initial copying to accommodate fair 

use.              

/LQNLQJ

      Judge Kaplan, in the District 

Court, was clearly troubled by the injunction against linking 

to any site that contained DCSS.  In an effort to minimize the 

infringement on First Amendment rights, he imposed the 

highest possible standards of proving improper intent — the 

New York Times v. Sullivan standard for imposing liability 

for libel.  Thus, he recognized that the Court’s grant of in-

junctive relief to bar linking to certain content in order to 

protect property interests constitutes generally prohibited 

state action against speech based on the content of the 

speech.   

     Instead of addressing Judge Kaplan’s concerns, the Sec-

ond Circuit indulged in the whimsical notion that the author 

or editor of site’s content could create a second site purged of 

DCSS to which Corley could then link.  Quite apart from the 

practicality of this notion, the Court ignores the significance 

of a court order that determines the editorial content of a site 

as a condition to avoiding a government blockade on inter-

ested adults obtaining access to information.  It should be 

sufficient that code itself is speech, but certainly inhibiting 

discussions of CSS and DCSS constitutes a substantial bur-

den on free speech.   

�&RQWLQXHG RQ SDJH ���

  
7KH PRYLH VWXGLRV PD\ EH WRR TXLFN

WR FHOHEUDWH WKHLU YLFWRU\ LQ WKH

6HFRQG &LUFXLW
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�&RQWLQXHG IURP SDJH ���

      The danger of the DMCA’s prohibition on “trafficking” 

in information thus becomes clear.  Linking is essential to 

the flow of information on the internet.  The injunction 

against linking is truly an injunction against speaking.  

      In upholding the injunction against linking to sites that 

provide DCSS the Second Circuit side-stepped the First 

Amendment issues.  In glibly arguing that any site that 

wanted to link to Corley’s site could separate the DCSS from 

the other content of its site, the Court satisfied itself that le-

gitimate content could still be published.   

      Here again, the Court recognized that the result of its de-

cision to apply Turner to code is that there must be a means 

by which an accommodation can be achieved between legiti-

mate First Amendment inter-

ests and protection of property 

interests.   

      Again, the significance is 

that the Court did not reject the 

validity of the constitutional 

challenge based upon the en-

cryption restricting legitimate 

fair use.  What the Court said was that the current injunction 

did not bar fair use because of the continuing availability of 

earlier technologies that permit copying off a monitor.  The 

Court relied on its finding that there was insufficient evi-

dence that the First Amendment interest were impermissibly 

burdened at this point in time.  But significantly the Court 

rejected plaintiffs’ contention that those concerns were frivo-

lous.   

3RWHQWLDO ,PSDFW RQ )DLU 8VH

      The impositions on fair use or use of material in the Pub-

lic Domain caused by digital encryption of intellectual prop-

erty range from the obvious inhibition of discussion by com-

puter science scholars conducting research on protection 

techniques and consumer buffs discussing hacking solutions 

and the inadequacies of software codes such as CSS to, at the 

extreme, the potential problem that large media conglomer-

ates will attempt to remove material from the public domain 

by including some new material and then locking the mate-

rial up.  Then as old technologies fade away and access is 

otherwise not available the public domain will be practically 

foreclosed.  In the same vein, as increasing percentages of 

material protected by copyright are distributed only on new, 

protected formats, the ability as a practical matter to make 

fair use of that material will decrease. 

      The Supreme Court’s decision in Campbell v. Acuff-

Rose, Inc., 510 U.S. 591 (1994) which embraced Pierre La-

val’s seminal article, 103 Harv. L. Rev. 1105 (1990), urging 

that injunctions against copyright infringement should not 

be automatic has made the analysis of copyright infringe-

ment and fair use more complicated.  While “slavish copy-

ing” or pure piracy may be an easy matter for injunctive 

relief, the distinguishing transformative use from piracy is 

not so simple.  Courts are becoming increasingly sensitive 

to striking a First Amendment balance between copyright 

interests and competing inter-

ests of the public domain and 

fair use, and efforts to protect 

against piracy are required to 

give maximum breathing 

space to fair use. 

7HFKQRORJ\ 0D\ *LYH WKH $QVZHU

      Ultimately, the  limited duration of copyright and fair 

use could be defeated by the fact that the only publication 

of the new copyrighted material is in a protected format that 

could not be reproduced in a technologically acceptable 

fashion upon the expiration of copyright.  The suggestion 

by the court that scholars can set up a camcorder and video-

tape off a monitor the image coming from a DVD is at best 

a stop gap.  For fair use to flourish there must be an ability 

to use material in a technologically relevant fashion.   

      Although the Court concluded that we have not yet ad-

vanced technologically to an entirely digital format, it can-

not be doubted that old technologies which are more cum-

bersome, less efficient, less competent will disappear and 

ultimately other opportunities to access digital material will 

be unavailable.  When that occurs, the Second Circuit’s de-

cision suggests the courts would have to revisit the DMCA 

and give less deference to the legislative determination to 

restrict access as a means of protecting against piracy. 

      At the end of the day the Second Circuit recognized that 

�&RQWLQXHG RQ SDJH ���

8QLYHUVDO &LW\ 6WXGLRV ,QF� Y� &RUO\

  
7KH &RXUW UHOLHG RQ LWV ILQGLQJ WKDW WKHUH

ZDV LQVXIILFLHQW HYLGHQFH WKDW WKH )LUVW

$PHQGPHQW LQWHUHVW ZHUH LPSHUPLVVLEO\

EXUGHQHG DW WKLV SRLQW LQ WLPH�
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cases like this pose a difficult balancing of First Amend-

ment interests against protection of the copyright interests.  

But the court recognized that technological solutions will 

result in requiring exceptions to the heavy handed solution 

of the DMCA.  The First Amendment mandates that where 

feasible, protection of copyright through encryption must 

provide reasonable access to legitimate fair use.   

      As a middle level Appeals Court in California clearly 

held, First Amendment interests must be protected against 

total suppression in service of property rights.  DVD CCA 

v. Bunner CAL. APP. LEXIS 1179 (CAL. CT. APP. 6th 

Dist. November 1, 2001).  In that case the court was asked 

to apply California’s trade secret law to preclude publica-

tion of DCSS.  The Court concluded that the “statutory 

right to protect its economically viable trade secret is not 

an interest that is “more fundamental” than the First 

Amendment...”  The Second Circuit was similarly uncom-

fortable with holding that any legitimate First Amendment 

interest would be sacrificed to mere convenience of the 

property interest seeking an injunction but the Second Cir-

cuit dodged the issue... for now.   

      The future will present the courts with technology that 

will permit greater accommodation for fair use and greater 

sensitivity to First Amendment interests.  That technology 

will limit the right of copyright owners to prevent access 

and bar totally the ability to copy their material for consti-

tutionally protected purposes.  The Second Circuit’s analy-

sis does no more than hold that the technology has not yet 

arrived.   

      There can be little doubt that upon showing that 

DMCA’s protections serve to inhibit commentary, criti-

cism, fair use and transformative use that is otherwise pro-

tected the Court’s will deny injunctive relief.  In time, 

owners of copyrighted material must allow for limited 

copying or the DMCA’s prohibitions on communicating 

code and discussing encryption technology will be uncon-

stitutional.  The protection of property interest in copyright 

must accommodate First Amendment interests, and tech-

nology will provide the means for a finer balance. 

 

      Rick Kurnit is a partner at Frankfurt Garbus Kurnit 

Klein & Selz, New York, New York, which represented de-

fendants in this matter.   

8QLYHUVDO &LW\ 6WXGLRV ,QF� Y� &RUO\

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 


	sample.pdf
	sterling.com
	Welcome to Sterling Software





