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Green v. Chicago Tkibune: 
ILLINOIS APPELLATE COURT 

REVERSES DISMISSAL OF 
PRIVACY, EMOTIONAL 

DISTRESS CLAIMS 
AGAINST MEDIA 

By Samwl mer and 
GregN- 

In a Decembes 30, 1996 oph- 
ion, the llliois Appellate Court. over 
&seat, r e v d  a raid court's dismissal 

based on a truthfui newspaper report. 
The Appeuatc Court's deciiw is a dis- 

law with respect to the 'public 0011cem' 

limitation 011 wrch nctim. 

The Tniune Article 
Around 11 p.m. on December 

x),1992,calvinGre€alwasshotinthe 
back by a large-caliber bullet 86 he 
walked OII the South Side of Chicago. 
Police aid the shooting 'appeared to be 
gsng related.' Calvin WaE rushed to 
cook COuatJr Hospital, 'where a team of 

~ ~ m ~ w  

of privacy and cmotiod dishess claims 

blrbing deprlue frompreviously 6emled 

Fly-Along: Rescue 
Helicopter is Hospital 

Room In Privacy Analysis 
BY sprwl 

An air ~ewlc isimsistibly dra- 
metic. but arscmt CalifanLcpsc proves 
that it can be weigheddown by theseme 
p d n t s  that hamper its l a n d - b d  
colmterparts. In shulman v. Group w 
ProduCrionr, Inc., 1996 WL 718183 
@ec. 13, 1996). the Los Angeles-based 
Second District Court of Appeal hands a 
mixed bag to media defeodants involved 
in a 'fly-along" helicopter medical res- 

(Connnurd onpdgr 19) 

Over The Transom: 
Is Nothing Safe Anymore? 

.Food Lion awarded 

ages, in additlon to $1,402 
compensatory, p. 3 

BY Peterron Eknd and 
Stuart F. Perron 

now often has this happened: A 
rwrter receives an MOUYIUOUS letter 

" 
in a libel trial, p. 3 newsworthy information; the reporter, 

knowing nothing about the origin of the 
materials, mpnages to confirm their au- 
theoticity, but cannot get the subjects to Parties Reach - ~ 

talk; the reporter thenasks: why can't I Agreement in Crime use them? 

Scene Photo Case There was once a time when the 

& 
therisksarerising. 

FoUowing ugummt 011 a mo- The Federal WiretSp Statute. 18 
tion for a temporary Rstraining order to U.S.C. 5 2510, d sq., prohibits the dis- 
bar the Globe from fuaher publishing closure or use of the conteats of any wire, 
crimescetlephotosofamurderedsix- oral or electronic c o d c a t i o n  
year old girl, and prior to a decion on 'bowing 01 having -n to b o w  that 
the motion, the parties in M y  v. Gbbe the information WBB obtained' in viola- 
fZbmm&dm Corp., @ist. court for tion of the law. 18 U.S.C. # 2511(1). 
the County of Boulder, Co., 1997) eo- 'Ihestatuteimposescivilandcriminallia- 
tend into a stiplllntioa in which the de- biity for the interception of my wire, 

tos to the Boulder c4)unty Co-, Ib men is, however, a qualified 
the right to republish the photos 'one-party comeat. exception: Where 

and m e d  the right to publish photos areof t&+ppaicip~tsin thecommunic8- 
mdinfolmahou ' it obtains in the future tion has given prior cameat to the inter- 
and plaintiffs agreed to dismiss the re- oeption, theze is w violation, 60 long &E 

g order the oomversation was not intercepted for 
and to dismiss the civil complaint that the purpose of committing any criminal or 
they had also tiled against Globe. tortious pct in violation of the Constitu- 

On January 11. 1997, the date. tion or laws of the United Sates or of my 
of the release of the issue. of Globe 0011- state. 18 U.S.C. $8 2511(1), (2)(d), 
tnining the photos, plaintiff, the Boulder 2520. A person claiming her wire, od, 
County Coroner md other public offi- or electronic communication was inter- 
crals, informed Globe they would seek cepted, disclosed, or intentionally used in 

(Conanued M p g c  4) ~onnnueddonpdgr 17) 

the W e  

fmdpntpgreedtorrtumtbeoriginrlpho- d o r c l e c t r o n c c o d ~ ~  

. .  
p u e s t f ~ ~ t c m p o r p r y ~  

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibeJLetter January 1997 Page 2 

WRONGFVL DEATH: 
Rhode Island Supreme Court Upholds Media Negligence Clam, p. 5 
Wron& Death Claim Survives in Hidden Camera Case, p. 5 

C M O T I O N A L . I [ D I :  
'Wugliest Bride Contest" Gives Rise to Emotional Distress Claim, p. 5 

LIBEL: 
Minnesota Court of Appeals Liberally Construes State Shield Law, p. 7 
Globe Wm Summary Judgment in Kat0 Kaeh Suit, p. 9 
Summary Judgment Affirmed in Radio Talk Show Suit, p. 9 
PreTrial Press Release in Software Suit Leads to Libel Claim, p. 9 
Reporter Faces Jail for Criminal Libel in Taiwan, p. 11 
Supreme Court Update: Buugher v. California, p. 11 
Burber v. Gillefi Commnicatons: Defense Verdict AiTirmed, p. 13 

f1983 ACTION: 
Reporter Allowed to Proceed With $1983 Action Against Viage 
officials, p, 13 

A c a s s :  

Attached to this month's IDRC 
LibeILefier is an updated outline 

of the Pre-pUbliatioWPre- 
Broadcast/ Preuial Committee's 
Survey of Case Law Concerning 

Pre- Publicotim andPre- 
Broauixnt Review. 

The w e y  addresses various 
issues relating to the legal effect 
of pre-publication review in libel 

cases and attorney-client privilegt 
issues arisiig from the pre- 
publication review process. 

The original outline was 
distributed at the 

1995 N M A B L D R C  Libel 
Conference. 

~~~ 

8th Circuit Releases Opinion in Clinton Deposition Access Case, p. 15 

&UVACY CWMS: 
Jewell Files Privacy Claims Against Radio Station, p. 16 

COPYRIGHT: 
Estate of Martin Luther King Sues CBS Over Speech, p. 16 

NOT TOO EARLY TO MARK YOUR I997 CALENDARS 
FOR THE FOLLOWING LDRC EVENTS: 

4 999 [UBBINABILDRC BlEPJNlAL LIBEL CONFERENCE 

H Y A n  REGENCY, RESTON TOWN CENTER 
RESTON, VA 

SEPTEMBER 10-12.1999 

LDRC FIFTEENTH ANNUAL DINNER 
WEDNESDAY, NOVEMBER 12, 1999 

WALDORF ASTORIA 
WITH PRESENTATION OF THE 'WILLIAM J. BRENNAN JR. DEFEAlSE OF FREEDOM 

AWARD" TO FRED FRIENDLY 
B A I 

.1 
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Food Lion Wins Over $5.5 Million From ABC in 
Fraud andTrespass Suit 

Without contesting the ami- 
racy of ABC'S repon in which under- 
cover video showed employees selliq 
out-of d& meat and rpt-pwed 
cheese. Food Lion, a ~rocery chain, 
has convinced a North Carolina federal 
jury to a w d  $5,545,750 in punitive 
damages a- ABC and two senior 
ABC producers. The verdict follows 
the $1,402 in compensatory damages 
awarded Inn month in the grocny 
c W s  fraud, trespass: and breach of 
loyalty and duty snit against the net- 
work. 

A North Carolina federal jury 
Last month f o d  that ABC PrhcTm 
Liw field producers Lynne Dale and 
Susan Barnett. who faked references 
and hid their identities as reporters in 
order to obtain employment with Food 
Lion, liable for committing fraud, 
breach of loyalty and duty, and tres- 
pass. In addition, the jury nlso found 
that Richard Kaplan, PrhcTm Live's 
former executive producer, producer 
h Roses, and ABC. through the ac- 
tiom of its in-house attorney in npprov- 
ing the h e r  operation, were. all 
linble for fraud for theii roles in putting 
the story tog*. 

At the dose of the liability 
phase of the trial, the jury turned to 
consider the amount of compeDsptory 
damages Food Lion should receive. 
Thejury .wardedFoodIion $1,402 in 
actual damages to compensate for the 

The case then entered the 
punitive phase during which Food Lion 
attorney M i  MueUer focused on the 
salary increases each of the individnals 
involved in the Food Lion story re- 
ceived after it had aired. Mneller ar- 
gued that the inc- revealed ABC's 
bias and motives for using the under- 
cover spprooch. Food Lion suggested 
that it should receive anywhere from 
$52.5 million to $1.9 billion in puni- 
tive damages. 

Live anchorwoman, Dime Sawyer, on 

fraodandtnsppssjng. 

ABC, in hun, put primelime 

the stand to defend the use of hidden 
c p m m  and nndemver reporting. 
"Iherc a s e m  storiesthat~nreso im- 
portant that we should try to verify 
questions being raised and see it and 
d- it for theviewer so the viewer 
can make up his own mind," she testi- 
fied. 

Apparently unconvinced, the 
jury returned the $5.5 million dollar 
award after six days of deliberations. 
Although the jury said three times that 
it was unable to make progress. word 
came late on Janwuy 21. that progress 
was f d l y  teimg made. on wednes- 
day, January 22, the jury returned its 
Verdict. 

Of the total award, Capital 
CitiesIABC Inc. was ordered to pay $4 
million to Food Lion while ABC. Inc. 
was d $1.5 million. Fonner ex- 
ecutive producer Richard Kaplan was 
orderadtopay$35,ooOiapunitivedam- 
ages. while Ira Rosen, the head of the 
show's investigative nuit, was ordered 
to pay 510,750 to Food Lion. 

Thejury didnot return apuni- 
tive damage award against either Lynn 
Dale or Susan Barnet&, the producers 
who actually performed the undercover 
work. 

Libeaetter commiitee: 

Peter Canfield (Chair) 
Adam Liptak (Vke-Chair) 
Robert Balin 
Richard Bernstein 
T i  Borelli 
Robert Dreps 
Julie Carter Foth 
Charles Glasser, Jr. 
Richard Goehler 
Rex Heinke 
Nory Miller 
R.B. Quinn 
Charles Tobm 

ANOTHER VICTORY 
AT TRIAL FOR TIME 

By Margad Blair So* 

Following its victory in At- 
lanta in April 1996. this is the & 
time in less than a year that Time Inc. 
has prevailed before a jury in a federal 
court libel case. Time Inc. won a libe! 
trial before a Manhattan federal jury 
this month, with a verdict for defen- 
dants retumed on January 17th. 

Time's recent victory was in a 
case which c o n m e d  the lead photo- 
graph published in TIME magazine's 
1593coverstoryaboutaboominpros- 
tihltion worldwide and the plight of the 
increasing number of poor women wbo 
turn to prostitution to survive. The 
photograph showed a late-night scene 
outside a bar in Recife, Braril, with the 
plaintiff, Jacqueline. Dn Silva, walking 
in a short, tight dress. The caption to 
the photograph referred to 'Jacqueline, 
18. looking for acstomers.' 

The plaintiff claimed that she 
was falsely depicted as a prostitute. 
After initially denying during the first 
day of her deposition that sbe had ever 
been a prostitute. the plaintiff ulti- 
mately acknowledged that she had 
turned to prostitdon at age 12 and 
continued to earn her meager living 

her eigh- b a y .  She insisted, 
however, that by the time her photo- 

habilitated and was preparing to move 
to a new town with her husband with 
wkom she had a son shortly her 
photograph appepred in TIME. 

Tbe free- photogrppher 
who took the photograph stated, on the 
other hand, that she had hviceb-  in- 
troduced to Jacqueline ob a working 
pmtitute and had observed her solicit- 
ing men at a seedy barnear the Recife 
docks on more than a dozea nights over 
the course of 2% months. The photog- 
rapher had gottea to know Jacqueline 
and several of her prostitute friends as 
the photographer tried to document 

(Connnurdonpgr 4) 

through pmstiturion until s h d y  afta 

g r a p h w a S ~ S h e h a d b - f U l l Y r e -  
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ANOTHER VICTORY AT TRIAL' FOR TIME Crime Scene Photo Case 

( C O n n ~ C d J h m p ~ C  1) 
an order barring distribution and d e  of 
the tabloid. when county officials were 
informed that the issue containing the 
photm had already been published and 
was on d e ,  they thea filed an emer- 
m c y  request for a temporary reshin- 
mg ordn to prohibit fuhlre pnhlication 
of the photographs and filed a civil suit 
alleging umunon law copyright in- 
tiingement, replevin and conversion. 

As the tabloid appeared on IC- 
cal nemstada for d e ,  the motion for 

O r d a w a s b  
ing heard by the court. Arguing that 
publidon of the photos would result 
in 'immdinte and irreparable' harm in 
the homicide investigation and. in the 

. .  
thetemporary- 

event of an rulwt, the ensuing trial, 
plaintiffs sunght a temporary restrainin g 
order and an injunction barring fiuiher 
publidon of the photos. Defendant, 
in turn. argued that an injunction would 
wnstitute a prior lestraint and that 
plaintiffs had not met their burden of 
proving that "publicdon would be so 

interests 86 to justify a prior reshah' 
(Roctor & Gamble Co. v. Bankers 
TNsr CO., 78 F.M 219, 225 (6th Cir. 
1%)). 

Beforc the judge ruled on the 
motion, however, the parties entered 
into a stiputotion. In exchange for 
plaintiffs' withdrowpl of the raquest for 
a tempow-  ' . g order and the 
civillawsuit, thedefendant agreedtom- 
Inm theorigiual photos it obtaiwd from 
its soure. Ghbe also denied any liabil- 
ity, wrongdoing and niminal activity. 
It zetabed the right to republish the 
photographs it had already published 
and reserved the right to publish any 

motha information it sub- 
sequently obtains. %be also agreed to 
refrain from publishing two photos it 
had not published. It should be noted, 
however, that those two photographs 
were identical to a third photograph that 
was published and for which Globe re- 
tained Rpublication rights. 

Globe was represented by 
Thomas B. Kdley of Faegre & Benson 
in Denver. 

dangerous to fundamntal governmental 

~onunuedfiom p g r  3) 
bow women struggle to survive in 
B d .  

On a summary judgment mo- 
tion, we had relied on Gum~one v. Hus- 
f l u  Magnzine, Inc., 800 F.2d 298 (2d 
ci. 1986), fen. denied, 479 U.S. 1091 
(1983, to argue that even if the plnintiR 
had given up prostitution, as she 
claimed, in the months just before her 
photog@ was taken, it was sti l l  snb- 
stantially true to poxtray her 86 a prosti- 
tute in view of her long-time involve- 
ment in prostitution. In Gua.one, the 
Second Circuit held that the 'extremely 
long duration of Guccione's adulterous 
conduct, which he made no attempt to 
conceal from the general public, and the 
relatively short period of time since his 

bel him an adultera. The Court rea- 
soned that the published statement 
would have no worse effect on the mind 
of the reader than the actual literal truth. 
Judge John E. Sprizzo denied the motion 
for summary judgment, rejecting any 
comparison behueen an allegedly reha- 
bilitated teenaged prostitute and a noto- 
rious pornographer. 

At trial, the issve of falsity was 
squarely framed and presented to the 
jury in a special interrogatory. Mer m- 
questing all of the trial exhibits, a dictio- 
nay. a copy of the court's charge, and 
hot drinks, the jury reported its finding 
that the plaintiff had not proven that the 
photograph. with its caption, was fabe. 
Discussions with jurors after the verdict 
revealed that thejury d idwt  accept the 
plaintiff's argument that the photograph 
and caption should be considered false if 
the jury believed that the plaintiff was 
not a prostitute at the tim of publica- 
tion, whichwas s e v d  nlonthsafte? the 
photograph was taken. The jury con- 
cluded that no finding of falsity could be 
made because the csption 8ccurBlely de- 
mibed what was depicted in the photo- 
graph. 

The jury's determination that 
Time did not get it wrong made it unnec- 
"ary for the jury to reach the question 
of fault or to grapple with whether the 

divorce" made it substantidy true to la- 

plaintiff had established actual injury 0~ 

could prove damages in light of her testi- 
mony that she knew no one who had 
seen the issue of T i  magazine which 
included her photograph other than a 
few social workers who already knew 
about her life as a prostitute. 

Time Inc. was represented at 
trial by Paul G. Gardephe, Associate 
General Couosel of Time Inc.. and Mar- 
gsret Blair Soyster of &gem & Wells. 

Dl997 L i i l  Defense Resource Center 
404 Park Avenue South, 

16th Floor 
New York, New Yo& 10016 

Executive commiaee: 
Roben J. Haw19 (Chair): 

peter Canfield; Kenneth Vioc 
Susanna Low, Robin Bierstedt; 

James Grossberg (ex &do); 
Harry M Johnston, III (Chair 

Emeritus) 

ExecutiveDirector: Sandra S. Baron; 
Associate Directom: Michael K 
camwell and PamelaR Winnidr, 
LDRC Fellow: John Maltbk, 

StaffAssistantMelindaTesser 

LDRC encourages members to share 
opies ofthe LibefLeIter with others in 

their organization. 
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Rhode Island Court 
Upholds Negligence Claim 

Against TV in Suicide Case 

Wrongful Death Claim Survives'Motion to 
Dismiss in Kersis Case 

In one of four suits to arise out 
Holding that the media can be of an ABC hidden camern report on a 

mbj& to the same claims of negligence as psychic telephone couuseIjng service, the 
the general public, the Supreme Court of United States Court of Appeals for the 
RhodeIslandhasrcinstated claims for neg- Ninth Circuit bas ruled that the parents of 
ligencein awrongful death action against Nuns Kersis, a.k.a. Paul Highland camera." 1996WLat*l. 
a l d  television station whase  porter in- ('Highland"), may proceed with their 
W e w e d  a man while he was on the brink wrwgful death claim against the nehuorlr 
of committing suicide. clifr v. Nurragun- for its alleged role in the 'descending 
setf Televiswn. No. 94-594 (12/23/%). spirnl of tmgedies that ultimately led to 

[their son's] death." K m k  v. Amoicun 
*It's Over" Broadcusting Componiu, Inc., 1996 WL 

On May 17, 1993, Bruce Clift, 675879 (9th Cir., 11/21/96) ( h i s  n). 
lcmnvn to be mentally ill, telephoned his The case was before the court 011 appeal 
wife at work to a ~ o u n c e  that 'it's over. from a district court's dismissal for fail- 
and that he was going to Commit suicide. ure to state a claim under Fed.R.Civ.P. 
When she arrived home, she found him 12@)(6). 
perched in en lptairs window. In map- The Kersises contended that as a 
pmmt attempt to persuade his wife of his result of 811 ABC RimelheLiw report 
intentiom, he cut his throat with a shard of which included surreptitiously rewrded 
glass from a brokea window, wounding, videotape of Highland, a recovering alw 
but not killing, himself. holic, he relapsed into drinking and 

Shortly thendtex. state and local died, just huo days before the jury com- 

pleted its deliberations in his suit against 
the W o r k .  The plaintiffs argued that 
'Highland's death was caused as a direct 
result of the wrongful act of negligence 
of the defendants in using the hidden 

In a short opinion, with little 
discussion, the Ninth Circuit noted that 
the plaintiffs need only plead "a short 
and plain statement of the claim showing 
that the pleader is entitled to relief." The 
appeunte court then ruled that '[wlhile 
the Kersises may ultimately be unable to 
prove a causal connection between the 
defadants' negligence and Fiighland's 
injury lmder California law, we cannot 
say that appellants fail to state a cause of 
action under California substsntive law." 
1996 WLat *l. ThepanelcitedNallyv. 
Grace Community Churdt of the VaUey, 
763 P.2d 948 (Cal. 1988). a California 
c ~ s e  suggesting that "outrageous conduct 

(Cmnnuedonjng. Ly 

police arrived; surrounding the house as 
one officer attempted to dissuade him from 
committing suicide. In the sensitive period 
thpt followed, me& of the medip like 
wisebegan to wngregateprolmd the m e .  
A rrporta from Nsrragmse& Television, 
without first obtaining sppmvpl from the 
police, persuaded the decedent sometime 
after5 p.m to talk to her in a taped t e b  
phone interview to bebropdcnst during the 
six o'clock urn. At 604, the reporter 
BDDormced live from the scene that '[wJhat 
you're about to hear is a man who is angry 
at the arorld nnd wuld be on the verge of 
suicide,' followed by D repOa 
tailling an edited vasion of the interview 

not mrrmdef, nnd *he made that very 

with the deQdent on the telephone, coo- 
cludiDg that. 'MI. CliR told me he wouid 

clear to me, he hung up the phone.' At 
6:07 the decedent committed suicide. 
When the police entered the home mo- 
ments later, they found,the television sets 
on nnd tuned to the defendant's station. 

The Lawsuit 
The decedent's wife commenced a 

wrongful death action against the TV sta- 
tion for, among other things, negligence, 

Connmced o n p g e  6) 

"Berate The Bride" Redux: 
Emotional Distress Claims Survive Motion to Dismiss 

Following "Ugliest Bride Contest" 
Judge Finds That Hustler v. Falwell Does Not Apply 

Stating that '[tlhe First 
Ameodmept was not enacted to &le 
wolves to p d  around in sheep's 
clothing, feasting npon the fhanrder, 
reputation nnd smsibilities of innoceot 
private persons,' New York State Judge 

dio station's motion to dismiss inten- 
tional infliction of emotional diskess 

Bride Contest' conducted by two of the 
d o n ' s  disc jockeys. Erposiro-HiiLlrr 
v. SFXBmodcaning, Iw., No. 4417-95 
(N.Y. Sup. Ct., 12/31/96). Inreaching 
the decision, Judge Harris found that 
Hustler Magazhe v. Fdwell - barring 
an intentional infliction of emotional 
distress claim absent proof that the de- 
fadant published a falsehood with ac- 
tual malice - was inapplicable because 
the plaintiff in the instaat case WBS a pri- 

Joseph Harris bas dmied an Albany IP- 

dnims arising out of an on-air 'Ugliest 

vate figure. 
The decision hem echw M w  

ray v. Schlosser, 17 Media L.. Rep. 
2069, a 1990 Connecticut Superior 
Courtdecisioninwhichplaintiffsemo- 
t i 4  distress dnims for two radio dj's 
gerste the Bride' routine Sunived the 
station'sdontostri lre. Inbothcsses 
the dj's r e f d  to the bridal pictures 
published weekly in local newspapers. 

The Shock Jock Aims at a 
Competitor 

During the Albany station's 
'Ugliest Bride Contest,' the dj's would 
normally refer to the bridal pictures 
without disclosing the names and invite 
their listening audience to vote for the 
'Ugliest Bride' pictured. According to 
the complaint the dj's would also 

(Connmceddonpgr 8) 
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Kersis Case 

(Conhnurdfmmpge 5) 
that causes a suicide can be the basis of 
a wrongful death action." Id "Thus," 
the wuxt wntinued, "we reverse the dis- 
trict court's lZ(bX6) dismissal of -1- 
innt'swrongfuldea(hclaim." za! 

The court went on to hold. 
however, that the claims for intentional 
and negligent infliction of emotional dis- 
eessbroughtbytheKersises werebarred 
by the oneyear statute of limitations. 
The pareots had argued that the statute of 
limitations on t h w  claims should have 
been tolled while their s ~ l l  pursued his 
emotional distress claims in state court. 
The court disagreed. however, ruling 
that 'the district court correctly noted 
that Highland's emotional distress claims 
were distinct from those of his parents." 
1996 WL at *l. 

Three Other Cases in Litigation 
The suit is one of four to arise 

out of the ABC q r t .  In July of 1994 
a California state court jury awarded 
Highland and MarL Sanders, both psy- 
chic telephone c o d o r s  who were a- 
reptitiously videotsged for the report, a 
total of $1,087,478 in damages for inva- 
sion of privacy claims arising out of the 
tnLing of aureptitious videotape. Tbe 
jury did not fiod a violation of the eaves- 
dropping laws. Sanders was awarded 
$335,000 in compeaaory and $300,000 
in punitive damages while Highland was 
awarded S225,oOO in compeasatory and 
$225,000 in punitive damages. See gw- 
cmlly?hsis v. c4pital Citk/ABChc., 
22 Media L. Rep. 2321, (Cal. Super. 
C t ,  04/25/94) (denying ABC's motion 
for nunmary jW=@. 

Bighland died of alcohol poi- 
mning, however, two days before the 
jury returned a verdict on the punitive 
component of his claim. Because his 
death d before the damage award, 
his estate could not claim the money. 
The estate has reportedly filed a new 
lawsuit. 

LDRC Libektter 

I Rhode Island Court Upholds Negligence Claim 
(Conbnuedj+ompagr 5) makes it impOssible for him or her to re 
tresparS, negligent and intentional inflic- si& the suicidal impulse by depriving that 
tion of emotional di-. degine that p~son of the capacity to reasonably con- 
the phone call and broadcast contributed trol his or her conduct and not cany out 
to the decedent's suicide. Defendant the ~cidal w." sZip op. at io. 
moved to dismiss. Plaintiff responded Applying these principles, the 
and included an afFidavit of apsyfhoana- court went on to wnclude. that the trial 
lyst. As a result, the henring justice court erred in granting summary judg- 
treated the motion as one for gummary ment on the negligence count because 
judgment. She @anted defendant's mo- 'facts alleged in the m e d i d  dfi- 
tion in its en-, dimking the com- davit ...suggest that the decedent's sui- 
plaint. cide resulted from an uncontrollable im- 

pulse that was brought about by a delir- 
The Rhode island Supreme court ium or insanity caused by Nsrmgansett's 
Reverses negligence.' Id 

The opinion of the Rhode bland The court, however, upheld 
Sup- court focused primarily on the (over the dissent of one justice) the grant 
claim that the W station was negligent in of summary judgment on the claim of in- 
connection with the suicide. Tbe court tentiod infliction of emotional distress, 
recognized that "there is interwoven in holding, pmong other thiogs, that in sui- 
those facts -td First Amendment cide cases, there must be proof that a de- 
considerations.' Id At the same time. fendant's intentional conduct was a 
however, the court made clear that 'the 'substantial factor' in bringing about the 
PRSS 'has no special from the suicide and that there was an intent to 
application of g m d  laws,'" (SZip op. at 
12); that the media is neither 'entitled to The court atso upheld the grant 
any greats protection' nor 'desetving of of summary judgment on the privacy 
anythins less" than the a d a d  SPpLca- claim, holding, with respect to the dece 
ble to the public g e n d l y .  dent, that the right of privacy 'dies with 
'Nohthstanding First Amendment the person (Sip op. at 19) and that, 
wnstitutional protections,' the court with resped to the family. 'one tele 
held, 'everyone, including the press, phone call by the reprter did not invade 
should be answerable for unprivileged any mea of the family's seclusion that 
negligent d o n s  that pmxhately result could reasoaably have beea expected to 
in suicide.' Slip op. at 13. remain private.' Id Nor did the Me- 

Reviewing non-media cases in- phone 4 reveal anything that was not 
VOlVing SIIkide, as Well as the M e -  or would not have come to the atteptiOn 
m c ~  (scaond) Torts. Sec. 455 (1965). the of the public. 
court noted the quiremmts for such M 

d o n ;  d y ,  that 'dss a sp&d * Rho& Island court did not allude to 
LptionshiP uisted behvem the defmdant Risethoova v. Mark England, Civ. NO. 
and the deceased, liability for neg- W-93-CA-138 (US. Dist. Ct. W.D. 
ligent conduct which (1) brings about Tex. Wac0 Div. 1996), which upheld 
delirium or insanity in another d, (2) n e g l i g w  claims against the media for 
prevents the affected pason from Raliz- having alated Wac0 &dents of 811 im- 
h g  the nahue Of his or her wndition or peDding raid by federal agents. 

cause injury. 

Despite the similar results, the 

nehuorlr to pay fees of $561.658 to Sanders cases before thejury. A motion 
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Minnesota Court of Appeals Liberally Construes Shield Law In Libel Case 

LDRC Libektter 

In an opinion stong on free 
pres8 language and principles, the Min- 
nesota Court of Appesls has r e v 4  

order to libel-defmdants, a reporter 
and a local television station (KARE 
11). rsguiringthemto disclose the un- 
fidential source8 for an investigative 
lepoa, remsndiog to the trial court to 
uldress the factors sst out in the state's 
shield law. In Borrrr v. Gonnm CO., 
NO. C9-96-1694 (1114/97), plaintiff. 
Ramsey cwnty spefial courts' admill- 
istrator, brought adehmtion against a 
local lV station based on an expose of 
lhe Rsmsey county special courts. 
llle segment specifically d plain- 
tiff of taking long smoking breaks and 
aired a video of him playing golf dur- 
ing business hours. ' m s  w6al Bane-r 
does for M avesage of five hours a 
week,' the reporter said in a voice- 
over. 'That would - more than 
eight U~~usand dollars, in taxpayer 
money, ** going up in smoke every 
year.' 

In the cwrt below, plaintiff 
successfully obtained a discovery order 
reqniring defendants to disclose the 
identities of all confidential munw 
used for the report, including the indi- 
vi- who allegedly 'disclosed" the 
p l a i n t i f f s w r k h .  Onappeal, the 
Minnesota Court of Appesls reversed 
and remaDded for fintha findings. 

The Minnesota Statute 
The Mirmesotp Fxee Flow of 

Information Act, Minn. Stat. section 
595.021-.025 (1994), provides that 
*bIo [reporter] shrill be resuired by 
any court - to aisclose in any pm- 
ceeding the person or meaos from or 
through which information was ob- 
tained' ex- where 'clear and wn- 
vincing evidence shows that (1) there is 
p r ~ h b l e  csuse to believe the 8ou1ce 

has dearly relevant information; (2) 
the infomoation is not available through 
any alternative means; and (3) a con- 
pelling interest requires disclosure to 
prevent injustice..* 

The stah~te also has a specific 
provision regarding defamation suits, 
providing for disclosure where the 

plaintiff can demonstrate that the idea- 
tity of the soure will lead to relevant 
evideace on the issue of actual malice. 
That provision bps limits that incorpo- 
rate the factors (1) and (2) above. But 
the court here, discussing the First 
Anemdment imperatives for protecting 
sources, incorporates all of the fsctors 
in the analysis. 

In an earlier opinion also au- 
thored by Judge L8asing. Hcarlip v. 
Freeman, 22 Med. L. Rep. 1347 
(MIID. Ct. of App. 1994), the Min- 
nesota CMla of Appeals bsd narrowly 
construedthestatute. affirminganor- 
der requiring disclosure in a personal 
injury cnse of a newspaper's unpub- 
lished photos which did not implicate 
confidential sources. Subsequently, ps 

bctL~rcr, the Minnesota Supreme 
Court in %are v. Turner, No. (3-95- 
2668 (19%). likewise upheld disclo- 
sure of unpublished photos not dating 
to confidential murces, although the 
court did require in amera inspection 
of the materials prior to disclosure. 

As applied to wnfi&nrial 
sources. however, the Minnesota Court 
of Appeals appears to have taLm a 
m e  media-fziendly view of the 
statute. 

Court Adopts Balancing Test 

lower court for fuaher considexation 
and 6ndings. the court adopted a bal- 
ancing test which would require a court 
to carefully weigh a number of factors 

tial sonrce.s. 

R~OIIMI in the Au@ 19% LDRC Li- 

In remanding the case to the 

before renuiring disclosure of confiden- 

First, a court should consider 
'the nafure of the litigation end whether 
the reporter or news organization from 
whom disclosure is swght is a party to 
the Litigation: In csses where the 
defamation phidf f  is a public figure, 
the court noted, 'the balance may tip 
more in favor of disclosure.' Slip op. 
at 7-8. 

Second, the party seeking dis- 
closure of a confidential source must 
demonstrate that the source's identity is 
clearly reIevant to the action. Although 

the 'heart of the claim" standard is 
satisfied when the district court has 
'probable -use* to believe that the 
source has information clearly relevant 
to d e W o n ,  the constitutional stan- 
dard nonetheless q n i r e s  the district 
court to perform an 'exacting analy- 
sis' rather than merely issuing a 
' b W  order." In evaluating de 
vance, important considerations in- 
clude 'whder the allegedly d e b -  

tial sources and whetha the informa- 
tion gained from those murces was 
used directly in the publication. " Slip 
op. at 9. 

A third consideration in the 
balance focuses on "the efforts made 
by party seeking disclosure to obtain 
alteanative SOUTC~~..  Slip op. at 9. 
The A d  requires a showing that he 
i n f o d o n  cannot be obtained by 
'any alternative ntam or zememdy 
less destructive of first ameadment 
rights." Id. While declining to en- 
dorse any particular formula, the court 
held that this requirement 'places a 
burden on the movant to demonstrate 
that substantial efforts have been made 
to obtain the information through 
other meaos.. The court added that 
'what constitntes substantial efforts 
will necessarily vary from case to 
case: slip op. at 9-10. 

sider whether there is a 'compelling 
interest in the information or s o w '  
ps well as rbe *necessity of any infor- 
mation a confidential source may 
have.' Slip op. at 10. 'There may be 
no need,' the court held, 'to disclose 
the identity of relevant confrdentisl 
m-: evidence of malice may be 
available from non oonfidential 
sources. or the defendant may have 
sufficient evidepce of truth...to prevail 
on a motion for summary judgment.' 
Id. 

Next, 'when the circum- 
stances merit, the court may tirst re- 
quire the plaintiff to make a prima fa- 
cie showing tbat the alleged defama- 
tory statements are false.....'. 'A 

(contimcdo"p7~ 8) 

toly publication referred to d d e a -  

Fourth, the WIUI must WU- 
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"Berate The Bride" Redux: Emotional Distress Claims Surwiwe Motion'to Dismiss 
Following "Ugliest Bride Contest" 

~ o n t i r m r d f i m p g c  5) 
'encourage the listening audience to 
volunteer their owll uukind and slander- 
ous remarks concerning the brides so 
pictured.' Slip op. at 3. 

Om June 17, 1996, a bridal 
photograph of the plaintiff, Annette 
Esposito-Hilder, who worked for a 

peared in the wedding section of the 
Daily Game.  According to the unn- 
plaint, the dj's that morning 'varied 
from their customq and past rontine of 
the 'Ugliest Bride Contest' and inten- 
tionally nnd recklessly expanded their 
offensive, vindictive, disparaging, 
derogatory, depreciatory, atrocious, 
contemptuous, derisive, contumelious, 
ridiculing, abusive, calumnious. SCUT- 

competing radio Station in Albsny, ap 

rilous, de&g and outrageous re- 
mskr to include plaintiff s full UnLne, 
her place of employmeat, ber position 
of employment and the names of her 6u- 
pervim with full knowledge that 
plaintiff was employed at a competing 
broadcasting company who owned and 
opnated competing radio stations.' 
Slip op. at 3-4. 

While an original complaint 
had apparently alleged only defamation, 
the plaintiffs motion for leave to serve 
m Bmended the complaint, alleging in- 
tmtiwal infliction of e m o t i d  distres 
was granted by JudgeHarris becsuse the 
defendants had not yet s l l s w a e d  the ini- 
tial complaint. 

Hustler Inapplicable 
Thecourt then turned to decide 

the station's motim to dismiss by not- 
ing that if the claim had been based 011 

the law of defamation, 'it is clear that 
the challenged speech would not be 
viewed by a reawnable listener as con- 

at the most, an opinion.' Slip op. at 6. 
'But,' the wurt continued, 'plaintiffs 
claim is not based on the law of defama- 
tion. It is basad on the law of inten- 
tional or reckless infliction of emotional 
distress, even though overtones of 
defamation are present.' Slip op. at 6. 

The court continued to outline 

veying actual fpcts about plaintiff, but 

the developmeat of the achral malice 
standard and its application to emo- 
tional distress claims. Citing the U.S. 
Supreme Court's decision in HUnL?r 
Magazine v. FahveU, Judge Harris 
nded chat while the Supreme Court ap 
plied the actual malice standard to emo- 
tional distress claims, it did so, "only 
because plaintiff was a public figure." 
Slip op. at 9. Thus, Judge Harris rea- 

not apply to private persons. Slip op. 
at 9. Judge Harris tben held that the 
'plaintiff is a private person; neither 
marriage nor newspapex bridal phc- 
tographs convert a private person into a 

soned, "[bly implication the rule dog 

public figure.' slip op. at 9. 

No Ideas To Protect Here 
The judge thenblasted the de- 

fendants for their behavior, likening 
them to wolves 'feasting UpOD the Char- 
acter, reputation and sensibilities of in- 
WCeDt private persons.' slip op. at 9. 
Judge Harris continued. '[the First 
Amendment] was enacted to ensure a 
free interchange of ideas. Such is not 
thecasehere. Intheinstantcasethe 
speech is in no way ideatid and not 
beiig i d e a t i d  it cannot give rise to an 
opinion that would create a privilege 
under the First Ameadment, neither ab- 
solute nor qualified. For an opinion 
cannot exist without an 'idea' on which 
to attschitself. At the most it is a fee- 
ble d bad tnste attempt rat h k r . '  

The court further noted that 
because the plaintiff worked at a mm- 

Slip op. at 9-10. 

petisg 40 statiw, it 'raises the 
specter of a possibly high level of vin- 
dictiveness on the part of the defen- 
dants, raising the Ile8EonBble possibility 

by defendants into apnm in a battle be- 
tween competing broadcasters, with a 
specific intent to injure.' Slip op. at 10. 

The court also negated the de- 
fense of humor by citing to a New York 
State Appellate Division opinion which 
stated that while humor may protect a 
defendant from liability .'even where 
the comic attempt pokes hm at an identi- 
fiable individual . . . [tlhe h e  will be 
crossed, however. when humor is used 

jure; at that point a jest no longer merits 
protection because it ceases to be a 
je&'* Slip op. at IO, quoting, Frank v. 
National Broadcasting Co., Inc., 119 
A.D.2d 252 (1986). 

Concluding, Judge Harris 
stated '[pllaintiff was demeaned and in- 
jured by the speech and conduct of de- 
fendants, not only as a woman, but BS a 
bride, and a human beiig at what ought 
to be one of the most beautiful and 
memorable OcCBsions of life. The cnut 
cannot say as a matter of law that the 
speech and conduct of the defendants 
did not exceed the bounds of h c y .  
That once again, must be determined by 
ajuryasamatteroffact." Slipop. at 
11. 

It should be noted that Murray 
v. Schlarser, the Connecticut 'Berate 
the Bride" case was d e d  for anundik 
c l d  nmouut on the eve of tfd. 

that plaintiff was unfairly transformed 

in anaaemptto disguise an intent to in- 

Minnesota Court of Appeals 

( C o n t i m u d f i m ~ e  7 )  
showing of falsity is not a prerequisite 
to discovery," the court held, "but it 
may be essential to tip the balance in 
favor of d i ~ ~ ~ v e q . '  Slip op. at 11, 
quoting Mitchell v. Superior Coun, 
690 P. 2d 625,633 (GI. 1984). 

Finally, in order to protect the 
First Amendment rights of the press, 

even when all fictors point towards 
disclowe, a 'court has the duty, 
where applicable, to review in c~mera 
any evidence. . . and to take reason- 
able m u m s  to protect infomants 
from harmful cousquf=ces wheo it or- 
ders their identities disChsed. ' Slip op. 
at 12. 
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LDRC LibelLetter 

Kat0 Kaelin's Libel Suit 
Against theG/obe 

Dismissed 

Finding that the Globe had no 
reasontodoubttheveracityofitssourm 
or the ~ ~ l l z a c y  of its report concerning 
suspicions of criminal conduct on the part 
of Kato Kaelin, United Statea District 
Court Judge Dickran Tevridan granted 
summnry j u d m  in &vor of the tabloid 
on Jpnuary 6, 1997. Kaelin v. Globe 

DT (ctx) (C.D. Cal., 01/06/97). 
Kaeh had alleged that an Octo- 

ber 10, 1995 N o r i 0 ~ 1  Ewniner article 
which appeared under the headline, 
'Cops Think Kate Did It," was libelous 
on its face as it accuxd him of the com- 
mission of a crime. Defendants, who had 
=fused to NU a correction or retraction 
before the suit was filed, moved for sum- 
mary jud- on December 4,1996. 

Judge Tevrizipn began his deci- 
sion by OUtliniDg the w~mpry judgment 
standardslaiddowninAndasonv.Lib- 
eny Lobby, 411 U.S. 242 (1986). and 
celora w. v. Carren, 411 US. 311 
(1986). which provide that the moving 
party has the bnrdeu of demonstrating the 
abseoce of a genuine fact for trial, while 
the non-moving party must establish a 
gemline dispute of Eact with respect to 
those elements of which it will bear the 
burdea of proof at trial. 

Turning to the issue of pcrual 
malice, BSKnelindidnotdisputehispub- 
lic figure status, the conrt found that 
Kaelin failed to show that theGlobe sded 
with actual malice. Specifically, Judge 
Tevririan wrote that the "article WBS 

based on both information provided by 
Kevin O'Sullivpa a freelance r e w r  

CommwricCuW~~ w., NO. CV96-2935 

January 1997 Page 

Summary Judgment Upheld in "War of Words" 
On RadioTalk Show 

The Superior Court of New 
Jersey Appellate Division upheld 
mary judgment in Favor of the c m t m  
versial New York ndio talk show host. 
Bob Grant, and his then-employer, 
WABC Radio nnd CapCities/ABC, in a 
libel and privacy action brought by a 
self-styled crusader against "hate rn- 
dio," finding that the context of the 
program generally. BS 88 the sp% 
cific content of the slurs ngninst plain- 
tiff, led to the conclusion that the rea- 
sonable listener would find the speech 
d l i n g ,  hyperbole, and epithet 
and not defamatory. WLron v. Bob 
Grm, A-3864-95TS, (121121%). 

The Crusade against 
"Hate Radio" 

The underlying controversy 
began in Jannary, 1992, when plaintiff, 
who described himself as 'engaged in 
the business of monitohg radio b d -  
casts,' began taping Bob Grant's week- 

plaintiff expressed his displeasure with 
day afternoon radio program. Initially, 

the program-which, he claimed, 
'contributed to the climate of racism'- 
through a series of incnssingly heated 
and controversial o n 4  calls. There- 
after, he b e p  to Write letters to 
WABC'S @den& requesting that Bob 

Grant be replaced, denouncing WABC 
Radio and Bob Grant for 'engag[ing] 
in overt racism against people of 
African anc&ry- and announcing that 
he was commencing a 'public cam- 
paign' agaiast the defesldants. Plain- 
tiff then wrote a series of newspaper 

tions, describing Grant's show as a 
'hatefest' against Black people laced 
with 'occasional invocations to vio- 
lence.' 

In his campaign against 
Grant, plaintiff also distributed copies 
of Grant's tapes to political and other 
organizations, including a school dip 
trict whose teacher, mbseqmtly sus- 
pended, hadcalledintothepmgram 
complaining about Black History 
month and the school's required CUT- 
ridm An article about plaintiff in 
ntc Daily QIollenge described plain- 
tiffs activities as monitoring "hate rn- 
dio programs' and quoted unnnmed 
~ou~ces who described him, among 
other things, as "nay.' 

Grant Fights Back 

articles and letters to various pbl ia -  

On October 26,1994, after a 

during the New Jersey Senate race, 
(Cmllimedonprrge IO) 

tape of Grant's show became Bn issue 

Pretrial Press Release Leads to Libel Claims in 
$100 Million Software Piracy Suit 

'Ihe Jannary 1991 iSnte of the 
ABA Journal has reposed that a David 
and Goliath software piracy snit has led 

Hewlett-padrsrd. 
According to the ABA Jaunnl's 

the Press release issued by An- 

who had submitted information to 'Globe 
on numerous occasions throughout the 

d y  published articles and reports on the 
same topic." Slip op. at 6. 

Looking more closely at 
O'Sullivan's role the court found that 
'[dlue to his prior working relationship 
with Globe on the O.J. Simpson case as 
well as other stories, O'Sullivan had be- 
come a trusted and reliable source of in- 

(Connmdonplgc  IO) 

O.J. SimpSon trial, BS well BS 0th- preVi- 

to the filing ofa  libel C l a i ; n a u e  to the 
release of a 'blow-by-blow" pretrial 
press release. Mark Hansen, PInying 
Against Hypc, ABA JOURNAL, January 
1997, at 36. 

The libel snit, brought by Polo 
Alto, California based computer giant 
Hewlett-Packard, came in response to 
Computer Aid, Inc.'s, a software design 
firm, 'fivepage, single-spaced, blow- 
by-blow Bcu)unt" of the firm's $100 
million s o b a r e  piracy suit against 

d e m n  Kill & Olick, cosounsel for 
Computer Aid, 'essentially .ccused 
Hewlett-Pac)card of having pirated net- 

ware computer Aide had helped develop 
for the cable television industry." The 
release described the suit as a dispute 
'about the ethics and the lengths [to 
which] a division of one of the country's 
leading computer companies has gone in 
muscling out potential rivals before the 

Connnuedonpagr 121 

work management and diagnostic sol% 
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Kat0 Kaelin's Libel Suit 
Dismissed 

(cmffmrrdfmm m e  9) 
formation for Globe." Slip op. at 6.  
The court nlso noted that there was little 
evidence to show that GI& should have 
doubted its sou~ce8 befause, 'the infor- 
mation contained in the aaicle had bem 
the subject [or) similar Nutional Euun- 
ina articles which were source checked 
at the time of pubtidm, and was also 
contained in articles eppearhg in d e r  
tabloid mag&. The subjd had nlso 
been discussed in abookwhichhad bem 
the subject of numerous articles as 
well." Slip op. at 6. 

K n e h  also argued that Globe 
'hid from the truth," citing Alioto v. 
cowle, 519 F.2d 777 (9th &.), Oen. 
dcnied, 423 U.S. 930 (1975). wbich 
held that a jury d d  find achral d c e  
b e c a u s e t h e d e ~ n c w s p a p e r r e ~  
to change a story affer the plaintiff had 
d e d  Rquesting ameetiag to clarify the 
facts before publidion because the pa- 
pex had already gone. to press. Judge 

however, finding that unlike Alioto 
''there is no evidence to show that any 
source chplienged the inforaiation previ- 
oudy given." Slip op. at 8. 

Fidly .  Win contended that 
the deposition twtimmy of John Garton, 
News Editor of the Nutional Emminer, 

with the part of the headline that reed 
'Cops Think Kat0 Did It," provided 
some proof of a c t d  malice. Judge 
TevnziPn disagreed. however, noting 
that Gnrton's testimony continued to 
pointoutthatGertoabdievedthesestof 

Tevlizh disagreed with this assertion, 

in whichhe expressed -Enme ConcUui" 

the hesdline, ". . . he fears they want 
him for perjury, spy pals," eased his 
concerns. sup op. at 8. 

seemingly coming out of 
nowhem, Judge Tcvrizinn concluded his 
opinion with a beckbanded swipe at the 
Globe. stating that ' [wwe Globe em- 
ployees might not have acted with the 
professionalism that would be expected 
at a more reputable journalistic institu- 
tion before running the article about 
['&to' Kaelin], the failure to act reawn- 
ably is not mough to establish malice. " 
Slip op. at 8. 

Summary Judgement Upheld in "War of Words" 
(cmarryulfmm pagr 9) 'WifeAxating' in the context of t h ~  entir~ 
Grant launched an on-air attack agsinst the program, a controversial radio talk show, 
plaintiff, a d g  him, among other as well as in the context of the ongoing 
things, of b e i i  D 'virmal stalker", and m~ of words' behueen the parties. 
further claiming that pLaintiff was sup- Thus viewed, the court held that 
ported by his wife and had kea hospital- the statement WBS not &-. Grant's 
ized in Marlhro Psychiatric Hospital. listeners hew, based generally on the for- 
On February 13, 1995, after the SUE- mat of the show, that 'he would make 
pmded high school teacha died of cancer, pruvocative and caustic remarks" during 
Grant amounted that he'd signed a book his broadcasts and were 'aW81t of his pub- 
deal with Simon & Schuster and inteded lic feud with the plaintiff, including 
in his book to blame the plaintiff for the plaintiffs attempb to have Grant removed 
teacher's swpemion. Referring to plain- from the airwaves and the suspension of 
tiff as the "Westfield media monitor,' but the high school teacher. Moreover, the 
not mentioning his name, Grant vlmt on statemen( at isflle was made during a con- 
to call him a "Sick, no good, pot smok- v d o n  with a caller about the death of 
ing, wif4bealing domk.' the high bchool teacher, whose suspension 

Thextafter, plaintiff 00-4 Grant attributed to plaintiffs actions. "In 
an action, alleging libel based on the . this context.' the court held, 'we conclude 
wife-be9ting' portion of Grant's state- that any listener 'must have perceived that 
ment as well as invasion of privacy based the word@] [were] no more than rhetorical 
on Grant's disclosure that p h t i f f  had hyperbole, a vigorous epithet-...'" Slip 
b e a  confined in a p s y c W c  institution. op. at 14, quoting Grenbeb Coop P d ' g  
The lower wurt granted summary judg- Ass'n v. &der, 398 U.S. 6.14 (1970). 
m e t  in favor of the defeadauts on d of Relying on Gem v. Welch. 418 
plaintiff s claims. US. 323 (1974), and Olhun v. Ewm, 

supru, the court liuther found that having 
The Appellate Division's Decision 'voluntady injected himself into a public 

Having deterrmned ' that the des- controversy,' plaintiff became a limited 
ignation "Westfield media monitor' d- public figure and. as such, 'nmst be will- 
c i d y  identified the pkiotiff. the court ing to bear criticism, disparagemeat, and 
went on to determine whether the state- eves wounding assessments.' Slip op. at 
ment at is.me-ewife-beathgo~ de- 12, quoting Judge Bok's concurrence in 
atory. The court's d y & s  was to include Ollnan, supru. 759 P. 2d at 993. 
coosideration of contealt, verifiability, and Employing similar reaxming, the 
context of the chdleaged statemeats, cit- cwrt liewise aftinned summpcy jdg- 
ing a 1994 New Jersey Supreme Court de- merit on plaintiffs claim that discl- of 
cision, W d ,  v. zelikody, 136 NJ. his umtinerneat in a py~hi8tric facitity 
516,529 (1994). was an invasion of privacy. Aclmowldg- 

While the actual words could be ing thnt plaintiffs haspitaliration wps. in 
'on 

able, the Cowt easily concluded that they of this information would be offensive to a 
fell more readily into the categories of vi- mafanable person,' the Cowt nevertheless 
tuperation, namecalling and like pro- found thst given the public nature of the 
tected speech. contmvesy and the faft that plaintiff had 

As for context, adopting the test voluntarily thrust himself into the coatro- 
laid out in O h m  v. Ewns, 750 F. 2d versy, 'the public had a legitimate interest 
970,982 @.C. Cir. 1984) (en banc), m. in being appriSea of these facts. ' Slip OP. 
denied, 471 US. 1127 (1985). the court at 17. 
held that the statement must be examined 
in its totality and within context and that Counsel for defendants were Pat- 
'the context to be considered is both nar- tersou, BeUmap, Webb &Tyler, LLP, and 
rowly linguistic and broadly social.' Ac- Lowenstein, Sander. Kohl, Fisher & Boy- 
cordingly, the court considered the phrase Ian. 

understood to be defamatory and vaifi- fact, .private' and that the "dismmah . 
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Reporter Faces Jail in Criminal Libel Suit, Case May Present Opportunity for Taiwan 
to Accept Sullivan-type Fault Standard 

By Charles J. Glasser, Jr. 

Ying aim. an Asian-American 
reporter for the New York Daily News 
pod a freelanoe writer for the Hong 
Kong-based newsweekly Yazhou 
ZbOuLan, has been sued by Liu 
Tai-Ying, the Chief Financial Offiw of 
that nation’s ruling Kuomhtang Party 
(KMT), for criminnl libel after the 
Cbhese-lnnguage magazine broke a 
story that Liu o f f d  a $15 million do- 
nation to Presideat Clinton’s reelection 

Taiwanese procedure provides 

suit on criminal charges resulting in jail 
terms. Liability under the Republic of 
China’s Criminal Code 310 is punish- 
able by a jail seaknce of up to two 
years, compulsoxy seMoe. or a maxi- 

vi& that the o f f a  of criminal libel is 
wmmiaed when a person ‘points out or 
c m t e s  a fact which will injure the 
reputation of a n o k  with intent that it 

campaign. 

private. citizens with the right to bring 

mum fine of lo00 yuan. n e  stahrteprc- 

be mmmunicated to the public.‘ While 
the statute allows for truth as a defense, 
that defense is available only in the event 
that the story is related to a matter of 
pubic ccxlcem, and the defendant has the 

There has alrpadybealoneday 
of testimony in the Ying Chan case, and 
the trial is scheduled to resume on Jan- 
unry20,1997.‘IhecaSeisbeingheard 
and w i l l  be decided by a single judge., 
iastead of njury. Repoaers in Asia have 
expressed concern that because Tai- 
wanese judges are mostly members of 
the KMT and the plaintiff is the Chief 
Financial Officer of the KMT, there sre 
potential conflict problems. 

In late October, Y h u  
ZhOuLan published Ying‘s story about 
Mark Middletoo, a formr White House 
aide. and Clinton sssociate who allegedly 
solicited funds in Taiwan for Clinton’s 
re-ele&on campaign. U.S. law phib i t s  
receipt of campaign donations from for- 
eign governmeats or political parties. 

Ymg’s story, which was picked 

burQn of proviug truth. 

up by the W d  SReerJoloranOland i7w 
New York limu. reported that Middle 
ton and ArLaasas restaurateur Charles 
Trie shuttled behueen Washington and 
Taipei and met frequently with busi- 
nes.ipeople in Taiwan. Trie is currently 
under investigation by the US Justice 
Depaament for possible campaign vio- 
lations. Middleton recently gained PO- 
toriety in the US press as the aide who 
made a get-well visit on Uinton’s be= 
half to Hashim Ning, an Indonesian 
businessman whose daughter and 
son-in-law contributed $425,000 to the 
Democratic National Committee in the 
us. 

According to the story, Liu 
Tai-Ying, a ranking officer in the 
KMT, offered the former Clinton aide a 
donation of $15,000,000. The re- 
poaa’s source, prese4t nt the meeting, 
says that Middleton was enthusiastic 
about the offer, and suggested ways tbat 
the money could be funneled to the US. 
Both Middleton and Liu deny the solici- 

fcontimedonpgs 12) 

Supreme Court Update: 
Baugher v. California, No. C018626, (Cal. Ct. App.. 3/19/96), 

cert. denied, 65 U.S.L.W. 3486 (1113197. No. 96- 572). 
The US. Suprem Coua has let 

standa California Coua of Appeal mer- 
sal of a 54.5 million nowmedia libel 
judgmeat arising out of a controversy 
over IcscBzch into the effeds of pesticide 
exposurt 011 humans. Douglas G. 
Boughs, a mmtilic marcher who di- 
rected me of the W e s ,  alleged that 

of violating profess id  ethics. 
cplifomia officials falsely accused him 

In 1988, Bagber and his re- 
search-PUlY,orius- ,were 
hired by Rhone-Poulmc. a pesticide 
munufactum, to develop a protocol and 
conduct an h d e p d e a t  btudy of the ef- 
fects of an insecticide called Zolone on 
grapeharvesters. 

FoUowing the completion of the 
Baugher’s work, the California Depatt- 
ment of Agriculture announced that i t  
planned to investigate the Zolone study. 
In conjunction with the announcement of 

the investigation, the Departmeat issued 

gatingwhe4he€theresmtdmwho con- 
apress realeasestating that it was investi- 

d d  the study violated approved pro- 

posed people to excessive levels of the 
pesticide. Although the Depaament 
pnss release did not ‘name names,” a 
aepprtment spokeswoman later identified 

ccdure~ and pfesS0nal ethice and CX- 

Bsughwand chius as being among those 
lmder investigation to repntem. 

In 1590, Baugher filed suit, ac- 
cusiag state officials of libel and causing 

was subsequently remitted to $4.5 mil- 

emotional distress, and at trial was 
awarded $5 million in damages which 

lion by the trial judge. 
On appeal, however, the Cali- 

fornia Court of Appeal, in an unpub- 
lished decision, dismissed the verdict 
finding that Baugher failed to prove ac- 
tual malice. In its decision the appellate 

court held that Baugher was a public fig- 
ure for the limited purpose of his conduct 
as director of the human exposure study. 

Borrowing largely from Rodney 
Smoh’s checklist for public figuns in 
Low of Defamation, the court stated, 

‘[iln this case the zolone contro- 
versy existed before the d e b -  
tory @, had a significant ef- 
fed on the interests of nonpartici- 
pants, andengenderedahighde- 
g m  of public divisiveness. Dr. 
Baugher, an aftlueat p f e s s i d  
with some experience in the uses 

him some -8 to channels of 
communication for counter- 
speech. He was not prominent in 
the preexisting controversy con- 
cerning Zolone. However, he did 

of media, had resouTceG allowing 

(Connnued on page 12) 
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PreTrial Press Release 

lcawmedm m3* 9) 

game hns even started." The press re- 
lase continued to awuse Hewlett- 
Packard of ''milking" computer Aid for 
its expertise and srtempthg *to svip 
[computer Aid] of its rights to [the soft- 
ware]." 

In response, Hewlett-Packard 
fied a motion to dismiss Computer 
Aid's suit in the federal court in 
Philadelphia while it filed its m action 
for libel ead deckatory relief agpiast 
both computer Aid and Anderson Kill in 
a San Frnncisoo federal wurt. The libel 
complaint alleged tbt several stntements 
in the prem release were 'intended to 
impugn the [HewleU-Packz~d] and to 
canse others to believe that [the com- 
pany] hsd mgaged in unethical, dishon- 
est or illegal activities in its business." 

Jonsthan Marshall, one of the 
lawyers for Hewlett-Packard, stated in 
the ABA Journnl's article that '[tple 
problem is [the comphint] Went well h 
yond the confines of the complaint and 
the bounds of responsible pdvocacy. " 

But Jay Spievack, who filed 
c ~ m p ~ f a  Aid's suit but bas since left 
Anderson Kill. argued that the press re- 
lease m e d y  mirrors the Puegations in 

brought its I i i  daimin order to get the 
case moved out of Philadelphia. Fur- 
ther, Mr. Spievaclr stated that h e  claim 
se& a dangerous precedeat hecause it 

client sod atlomcy. In Mr. Spievnck's 
words. '[a] lawyer ehoddn't have to 

says on behalf of a client as long as it 
bears some resemblance to the allep- 
tiom in the court file." 

As of p ~ s s  time, however, de- 
getions of Hewlett-Packnrd's forum 

the collrplaint, and rhat HeWleO-Packsrd 

c a  a potentid CODflid between 

worry about getting sued for anything he 

shopping m y  be Mgillg less hue, as the 
wmpurer company's libel wmplaint has 
ken transferred to federal court in 
Pennsylvania. While the two actions 
have not yet been CaLSolidated it is an- 
ticipated that they eventually will be 
heard together. 

Reporter Faces Jail in 
Criminal Libel Suit 

Baaugher w. California 

(connnuedfmm pnge 11) 
tatioo or offer. Liu has also sued Chen 
chno-ping, the source for the story who 
claims to havebeeapresent at the d- 
ing at wii& the offer took place. 

According to Ying'S US COun- 
sel, Robert Win of DCS member 
Lankennu Kovner K U N  & Outten, 
L.L.P., the time may be ripe for Taiwan 
to rewgnize a SuUiwn-typ of fault stan- 
dard. Criminnl code 311 pmvides a 
privilege for certain statements made 
'with good intent' and enumerates 
self-defense, statemats made by public 
officials in their official capacity, fair 
comment w public pffairs and a fair re- 

for the 'good intent' defense. Balin says 
that in light of the fact that Australian 
and South African courts have r d y  
racognizedmmeformofactualmaliceas 
a fault standard, there is apossibility that 
this case may bring the high fault Stan- 
dard to Tpiwsn. Bslin notes that Chm, 
the sourcein the story, bas already teai- 
fied at the initial hearing thathentteded 
the meeting at which thecampaign Offers  

motivDte the court to fiDd thst Ying's re- 
portage was without knowing falsity or 
reckless disegard for the truth 'It was 
mtireIy reaswabe for Ying to rely on 
Chea as a source,' says Balin. 

The institution of criminal 
charges against Ying in Taiwan bas 
brought oondderable worldwide pintest 
from media groups such as the Re- 
porte& Committee for Freedom of the 
Press and the Society of Professional 
Journalists, and is alm the subject of 811 
I n b e t  Web Page at 

in the suit is rep-ted by Jams Tseng 
of Baker & McKenzie in Taiwan Ymg 
C!han is represented overseas by Anthony 
Lo of Lo & PsttDers in Taiwan and 
Thomas So of Johnson, Stokes &Master 
in Hong Kong. 

Fomw W R C  Intern chorler Gkuser is 
M associare at Prai, Flaheny. Beliwnu 
& Paahws in Por~tand, Maine. 

port 011 official proceedings as qldifying 

were nllegdy made. and this should 

~:\\mnu.yingchan.w~ The plaintiff 

(conenutdfmmpge 11) 
engage in significant efforts to at- 
tempt to influmce the wntro- 
versy. He undertook the role of 
study director for a human expo- 
sure study that he and his client 
Rhone-Poulenc hoped would re- 
solve the wntrovmy in favor of 
the use of zolone on grapes. In 
that capacity he responded to me- 
dia questions in a manner caIcu- 
lated to cast doubt upon the view 
that zolone was the cause of the 
illness suffered by grape. har- 
vesters in 1987." 

Cert. perition at app. 24. 

In other words, the wurt con- 
tinued, '@augher] was adequately 
pl& on notice that his actions in that 
capacity would be subject to the risk of 
intense media ScNtiny and commentary 
by partisans and observers of the wutro- 
versy." Gs. peritwn at app. 26. 

The court also d e d  that the 
California state privilege pccorded to 
state agency press releasea extended not 
only to the press officer who dratied the 
release but atso to the agency p e ~ ~ e l  
with whom she w d k d  in drafting the 
document. 

In his petition for certiorari, 
Baugberarguedthatthenppellatecourt's 
deciimhas created anew test for status 
as a limited purpose public fiw which 
only & d e d  the following qoestions: 
'(1) Did the Scientist UndeaaLe a Shuty 
which is or lnta becam a public wntro- 
vasy? (2) Did the scientist srtempt to 
influence the outcome of a public COD- 

troversy by doing a study? (3) Does the 
scientist, as a result of his sll~cess as a 
businessman, have media skills, access 
to channels of mmmunidon, and over- 
all ability to m u t  an effective counter- 
speech campaign." Cm. petition at 25. 
Such a test, hugher contended would 
lead to wide applicability and danger 
'almost my researcher can involuntarily 
be made a public figure . . . if partisans 
disparage him or his work." Id. 
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Barber v. Ginett 
Communications: 

Defense Verdict Affirmed 

Reporter Allowed to Proceed With .§ 1983 Action 
Against Village Officials By Sixth Circuit 

Retaliation Aimed at Chilling News Reporter Not Permitted 
Rejecting the plaintiffs cm- 

tentions that the trial court improperly Finding that "at the time of the 
permitted opinion restimon on the i- alleged retaliatory actions, Supreme 
of whether he h ~ d  d d  a e, the 0m-t and Sixth Circuit precedent had 
Court of Appepls of Georgia -fly of- Clearly established that retaliatioD aimed 
firmed a jury for & &f&t at chilling fuadamentd rights was im- 
Gillett ~ o - ~ ~ t i ~ ~  of ~ f l ~ t a  in a proper." the United States court of Ap- - b g M  by former b r g i a  public peds for the sixth Circuit has ruled that 
*e a&-, jack u. &rr- d a g e  o f f i d s  could not claim qualified 
ber v. GiW Commwrimtiom. Inc., No. W t V  in a suit brought pursuant to 42 
A96A1077 (Ga. Ct. &., 12/05/96). UsC 01983 by a reporter alleging that the 

tacted potential employers to strongly 
suggest tbat McBride not be hired. 

In addition, McBride also al- 
kged that the officials threatened her 
with pbysical removal from council 
meetings if &e did not obey their mm- 
mand to leave the press table, verbally 
&used her during comcil meetings. im- 
properly refused to produce d t s ,  
intentionally destroyed govetnment doc- 

At the wr of & - - a Officials ktUfered With herrights of free 
PresS md retdhted 

federal pmsecutors were un- against her for the attempted exercise of 
targeting black offici& with tho= freedom3. MC&& V. X k g C  Of 

WlMa~ts that she sought Bccesb to. and on 

her and 0th- members of the press at a 
1992 report by WAGA-W which exm- Speech and 

fairly 

&OU an Official hurlai 8 chair 

PUbfiC&g. 
'sling' operations. The Rport dimLEsed Michiam, 100 F.3d 457 (6th Ci., Nov. 
prior pmsecutiom agaiast both black and 1491%). 
white offici&, showiog clips of several This decision is the second time 
black thee. five Alleged Displeasure with the Sixth Circuit has reviewed this case, 
~ ~ h ~ * ~  and the second time the court has re- 
group and while his image was on the jected defendants efforts to have the - fo& court dismissal on the ground that 

McBride 'failed to 

Sixth Circuit Reverses Dismissal - ,,,,,,,w this later Reporter's Disclosures 
Apparently unhappy with re- 

,+hg . ing the political happenings of the Vil- 
meen a voice &d, 'A public Semi- PO* NO- MCBride'S reporrS Cover- C k  d i S m k d .  Followiog a d isbkt  

. . after investigators turned up dlega- lageofMicfia  
tions of impmpriw.' in Eerrien set forth a claim rec- 

under the 
no( based upon that united states m- 

'[slimply because no govern- 
ment official has heretofore 

Barber's d a h ,  however, was county, Michi- 
but uDon a gan, which as- 

statement msde by state Repm-at ive  cw.4 the i s -  deemed it acceptable to retaliate tUtion," the Sixth 
Billy McKinney, several m n d ~  after -gofpub- against and threaten a reporter Circuit 

remanded holding Barber's piclure. was on tbe screee McK- liC viola- for relating the activities of a lo- that "the harassment 
h e y  wan shown saying, 'Not a single tiom Of the open cat governmental body does not alleged against the 
white case was as a result of a sting opera- 
tion. E V ~  opc of those white people Meetings Ad, mean that the rights of a mem- of f ids  
were violating the hw, and they were and efforts by ber of the press to be free from 'sufticieot to state a 

caught violating the law.' Officials such retaliation has not been Of for 
retaliation' for uer- 
Cise of a mnstitution- 

BarbersueddIegingthatMcKin- to mCOuToge 
ney's m t  implied thst he h ~ d  com- non-reSbts to 
mittedacrime. w h i l e ~ n e v e r w a s  vote in viltase auy protected activ- 
officially or with a electicm~, the village board allegedly un- ity." McBride v. village of Michiana, 
crime. he did agree to resign a Wries Of actions behueea the 30 F.3d 133 (6th Ck. 1994). 
fm p m t j o n  for allegedly -ting fall of 1989 and 1992 in retaliation for After the remand the defm- 

dants then moved for summary judg- 
Specifically, McEride alleged ment arguing that McBride's claims WmPaaY. 

~m~~~ ~~~d M& B~~~ testified tacted her employers and urged them not ified immunity hecause of their belief 

Gillen communications. political news. theatend to boycott the law that their alleged actions were viola- 
that newspaper McBride worked for if she tive of the Plaintiffs constitutional 

(1) the trial court permining was not removed from the political beat, rights." The district court rejected the 
he had took out an advertisement in a competing defendants arguments and on appeal the 

activity; (2) the paper urging d e n  to cancel their sub- Sixth Circuit had its becood opportunity 
( c ~ ~ ~ , , , , ~ ~ ~ ~ ~ ~ , ~ ~  scriptions to McEride's paper, and mu- (Conbnuedonpgr 14) 

was 

'clearly established." 

& 

tiom two officia~s of a trucking McBrias  d e  m ~ e .  

F o l l e g  trial, a w&ch state that the d a g e  Off ids  repeatedly con- 

defendant, the jury found for to d O W  MCBride to report On Michiana 

should be d i & d  On the basis Of q d -  

that 'there Was UO C k d y  established for 

on appeal, h. 

@wny as to 
in any 
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Reporter Permitted to Proceed With '§ '1 983 Action 1 
(Cmhnuedfmmpoga 13) 
tripl court dLwld not have permitted resti 
mony regarding the indictments ngsins 
the trucking officials for bribing othe 
Commissioners; nnd (3) the trial cow 
erred by not insbucting the jury that nc 
hlal malice may be found where state 
naents are hmndcaa implying the commis 
sion of a + when there has beea M 
indictmeat or conviction. 

The Georgia Court of Appeals 
rejected each of Barber's contentions i 
turn. First, wide the. court sclmowledga 
that the trinl court had ruled on n motin 
in limine to prohibit witneses from giv. 
ing their opinions as to whether n rriw 
had occurred or whether Barber would 
hnve bee0 convicted if hied, the probibi. 
tion was not intended to prevent w i t n m  
from testifying ns .to fncts discovered M 

the investigation of the allegations against 
Enlaex." slipop. at3. 

Thus, the nppellnte court ruled 
the trial court's order was not violated 
wbezl reporter Jimxaiserski testified ulat 
he wns told by Attorney General Bowers 
that Barber had brdcen the law and that 
Bama bad resigned Idler thpn face prok 
ecntion. Likewise, the appellate court 
masoned that the testimony of Attorney 
G a d  Bowers gatiDs that he "believed 
n case d d b e  made ngninst Barber but. 
. . a convidim would probably not d t  
inplmishmentgreatertbanremmalfrom 
office,' did not violate the court order. 
Slip op. at 6. As the sppellate court ex- 
plained, 'the wiQesses do not contend 
Bama committed nuim=,' ratba, 'these 
are statements evalunting the evidence 
.pninst Barber. slip qJ. at 67. 

Barbor'Sc€mtentionthntevib 
of the indictments hnnded down ngninst 

1. 

(contimedfmm pogc 13) h m  such retaliation has not been 'clearix -, ~~ 

tohearthecase. established.'" Id. nt 46061. The cow 
As the Sixth Circuit pointed conhued to state that '&I& the 

out, "as a general principle, Supreme Court and this court have, in 

tionary fimctim mjoy qualified imtrm- ti00 by public officials against the exer- 
nity from liability for performance of cise of First Anrendment rights is itself a 
their official duties.'" Id. at 460. The violntion of the First Amemhat.'" Id. 
court continued to state that "if the con- at 461, quoting, Frcclental Order of Po- 
s t i t u t id  right '&e government official l iceMge No. I21 v. Ciry of Hobart, 864 
allegedly violated was clearly established F.2d 551,553 (7th Ci. 1988). 
at the time of the challenged conduct, Funher. the court went on to 
"the immunity defeme ordinnrily should conclude that "the consistent condemna- 
fail, since a rrasonab?y co- public tion by the Supreme Court and by this 
official should know the law governing court of all governmental reprisals agninst 
his conduct."'" Id at 460, quoting, such individuals for improper purposes 
lhomar v. Whnlcn, 51 F.3d 1285 (6th clearly established that, in 1989 or 1992, 
cir.). In determuun . ' g wherhet the right as in 1994, 'In10 reasonable official could 
was clearly established the court stated possibly believe that it is constitutional~y 
that, "'the contours of the right must be permissible to retnlinte against n political 
sufficiently clear that a resonable offi- opponent with physical threats, hsrass- 
cinl would- that what he is & meat and violence.'" Id at 461, quoting, 
ing violates that right.'" Id. at 460, Zilich v. Longo, 34 F.3d 359 (6th Cir. 
quoting, Anderson v. creighton, 483 1994). 
U.S. 635 (1987). The court noted, however, that 

On appeal, the defendants ar- on remand thnt '[tlhe proper exercise by 
gued that they were atitled to qualified the defendants of their own free speech 
immunity in this case simply because rights cannot serve as the basis for impo- 
thw is "a0 Cout or Sixth I&- sition of liability upon those individuals. " 
cuit authority . . . npplying retaliation Id at 462. Thus, the court insrmcted the 
principles in the context of puhlic offi- district court to 'differentiate between 
cials' denlings with n member of the those alleged improprietis by the defen- 
press." Id at-. dants that constitute protected expressions 

The court of appeals rejected of the defendants' own ideas and p i -  
the nrpmmt outright, *, ''[s]imp?V tions and those allegations t b t  involve 
because no government official has intimidation, hruassment, and relriiutiion 
hererofore deemed it acceptable to-- direded toward McBride solely to punish 
nte against and t b e a h  a reporter for I% her for choosing to exercise one of the 
lntiag the hvi t ies  of n local govern- bagic freedoms upon which OUT society is 
-tal body does not mean that the founded." Id. at462. 
rights of n member of the press to be b 

'govemmalt offici& performing dib+xb fact, -6teUtly recognized 'that retslia- 

tbe trucking wmpmy officials fir the 
b n i  of other Commissicnms wps b- 
properly introduced was .Is0 rej- by 
the appellate COM. Barber had argued 
tbat evidence of the indictments should 
hnve been excluded because he was not 
one of the actors in theothertransactions. 

The appellate court disagreed 
stating thnt, '[elven if the 'other transac- 
tions' rule of OCGA 9 24-2-2 applies to 
the actions of non-pnrties [the trucking 
company officials], evidence of their 

trpnsactioas with [the other commissim- 
em] wns admissible to show their i n h t  
pad motive in approaching connnissiion- 
ers: Slip op. at 9. 

Finally, the court rejected Bar- 
her's argument that the trial court should 
have instructed the jury that evibce of 
actual malice could be found where a 
broadcast implies the commission of a 
crime whm there has been no indictment 
or conviction. According to the appel- 

late court such an instruction "would 
have the effect of court pointing to one 
fnc td  issue nnd Stating that malice could 
be found therefrom, empbssidng it over 
all other evidence." Slip op. at 11. 

According to the attorneys for 
Gam, Judson Graves, Daniel Kent and 
Cynthia Counts, of Alston & Bid, the 
time for the plaintiff to nppeal to the de- 
cision to the state's supreme court has 
passed. 
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Eighth Circuit Releases Opinion in Clinton Deposition Access Case 

On December 20, 19%. the 
United Stptes court of Appeals for the 
Eighth CiFCUit released the opinion sup 
p o h g  its Augusr 12, 1996 order deny- 

cations for access to the videotaped de- 
position of Bill clinton used in the fed- 
eral government's prosecution of Jim 
Guy Tucker and Jpmes and Su~an MC- 
Dougnl. United &ares v. McDougal. 
- F.3d -, 1996 WL 734412 (8th 

ing GeveTp1 media orgsnizptions' appli- 

Ct.. lrn/%). 
The videotqed depositionwss 

mpdesftRthedefeodaotsinthecaserc- 
quested that the court issue a witness 
subpoena to President Clinton. "he 

trict court's permission to testify by 
videotaped deposition. Despite the fad 
that one of the defendants had mDved to 

WII. the district court granted MI. ch- 

% d d  responded by seeking the dis- 

compel the Presideat to testify in per- 

ton's request to testify on videotape. 
Following the deposition, 

which was @en on April 28,1996, a 
number of media organizations, includ- 
ing Reporters Commitiee for Freedom 
of the h, Radio-Television News 
Directors Association, Dow Jones and 
company, ABC, NBC, as. and CNN, 
med an application for Lnmediate PhYS- 
i d  access to the videotape, or at the 
time of its p M 0 1 1  to the jury. 

dered that it would prmride public ac- 
Onhhy 6, the district court 01- 

ces8 to the transaipt of President clin- 
ton's depition PAa the video* had 

d for thedefeme and prosecution 
bad .gned that cert.inportim of the 
vidmtnpc d eansnipt. that generally 

b e a  played for the jury. Meanwide, 

contained objections and arguments of 
counsel, be deleted. On May 9, the 
edited videotape was played before the 
jury but only the edited hmscrip4 was 
admittediDtoevideoccandmadeavail- 
able to the public. 

After thevideotape was shown, 
the medin 0rganiLations requested that a 
copy of the unedited transcript and 
videotape be made available. The Presi- 
dent fied a motion to keep all copies of 
the videotape, whether edited or 

uuedited, under seal. The district court 
then granted the request for ~ m s s  to the 

quests for access to thevideotqe.. 
As the court of pppeals noted, 

'[tlhe district court concluded that, 011 
balance, the circumstnnces favored 
keeping the videotape under seal be- 

mation provided by the videotape had 
already been eo&, (2) release of the 
videotape would be inconsislent with 
thebanoncamerpsinthecourtroomun- 
der Fed.R.Crim.P. 53; (3) in other 
cnsea involving videotaped testimony of 
a sitting president, the tapes were not 
r e l d ,  and (4) there exists a potenrial 
for misuse of the tape, a consideration 
specifically recognized in Niron v. 
Warner Commrmicarions, he. ,  435 
U.S. 589.601 (1978). 1996 WL at +2. 

Onappeal,themediaorganiza- 

the videotape violated both the common 

cess to judicial records, and also the 
common law right to public informa- 
tion. The court of appeals entered an 
order pffrrmiog the district court's deci- 
sion on August 12, 1996 and issued its 
d g  in the December 20 opinion. 

Access to Judicial Records 
In its opinion, the coutt of ap 

peals disagreed with the media organizn- 
tions' basic contention holding "as a 
matter of Low that the videotape itcielf is 
not a public record to which the can- 
rmnlawofaccessnrraches.* 1996WL 
at*4. Rather,thecmrtheldthatthe 
videotape 'is merely an electronic 

1996 
WL at *5. The court fuaher explained 
thal "[a]lthough the public had a right to 
hear and obseme the testimony at the 
time and in the manner it was delivered 
to the jury in the courtroom, we hold 
that there was, and is, no additional 
common law right to obtain, for pur- 
poses of copying, the electronic record- 
ing of that testimony." 1996 WL at *S. 

In fact, tbe court continued to 
state that "[elven if we were to ~ssume 

unedited lraasript but denied all re- 

cpuy: (1) snbstantinl access to the infor- 

tions argued that the Qnial of access to 

law pnd First Amwdmezlt rights of ac- 

recording of witness testimm y." 

that the videotape is a judicial record 
subject lo the common law right of pub- 
lic pccess, we would hold that the dis- 
trict court did not abnse its discretion in 
denying access in the current case." 
1996 WL at e. The court then ststed 
that, '[a]lthough we recognize that there 
is a common law presumption in favor 
of public access to judicial records. we 
note that this wurt in Webbe specifidly 
rejected the strong presumption standard 
adopted by some circuits." 1996 WL at 
+5. Underthisstmidthecourtwill 
give deference to the decision of the dis- 
trict court. 

In addition to the district 
court's reasons for denying access, 
which are listed above, the appellate. 
oourt found other reasons supporling the 
denial of access. Specifically, the court 
noted that BS a matter of public policy, 
'courts should avoid becoming the in- 
strumentalities of commercial or other 
private pursuits.' 1996 WL at f6. "he 
court also reasoned that'granting Bccess 

to the videotape of presideot CLintOn's 
deposition could harm the strong public 
interest in preserving the availability of 
material testimony in criminal trials.' 
1996 WL at f6. Finally, the wud as- 
serted that the fact that as a matter of 
historical interest and public policy 
'there has never been compelled in- 
court testimony of a former or sitting 
president, nor has there wex been wm- 
pelled dissemination of copies of a 
videotap recording of a sitting presi- 
dent's testimony,' also supported the 
denialofaccess. 

Access to Public Information 
Turning to the contention that 

the videotape WBS public information 
and thus should be turned over to the 
media, the court again agreed with the 
distrid court's denial of Bccesz, finding 
that since members of the public, in- 
cluding the press. had already been 
given occe66 to the information 011 the 
tape when it was played in opa court, 
the media had 'received all the informa- 
tion to which they were entitled under 

(Connmed on page 107 
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Inwhtpppers to be the fyst dant’s own monetary interests and to in- 
lawsuit actually tiled by formex Olympic crease its listening audience by falsely 
park bombmg mspe-ct, Richard Jewell, poresyinS MI. JeweU as being associated 
he has filed a complaint in a Georgia insomefashionwith%rc&.” 
state court alleging that %IOC~IWIUS, The semnd claim, for ‘false por- 
an Atlanta radio station. misappropriakd hayal in the public eye,” alleges that the 
his image and plpced him in a false light billboard ‘depict[s] [Jewell] as an evil 
in the public eye. JeweU v. Jacor, he. ,  sinister person.” Further, the complaint 
No. 96-13708-3 (Ga. Super. a., filed alleges that ‘[tlhe use of the term 
Dec. 16, 1996) ‘freebird’ has a criminal connotation in 

JeweWs complaint .rises out of that it implies that MI. Jewell had been, 
the phmnent of approXimately 100 bill- or should have been, charged with the 
boards throughout Atlanta which fea- commission of a criminal offense in wn- 
lured Jewell’s likeaess next to the words, nection with the Centenoial Olympic Park 
‘Freebud, Lynyrd Skynyrd,” and bombig.” 
96rock’s logo. The Jewell billboards Finally. Jewell’s third claim is 
were pnrt of a recent advertising cam- for punitive damages alleging that the 
paip that paired the images of celebri- ‘[dlefendants actions show willful mis- 
ties with classic rock song titles. conduct and that at i re  waut of care which 

According to the complaint, the raises a presumption of collscious indif- 
station had contacted Jewell twice re- fereoce to cmquem~~. ’ ’  

The complaint against %rock is 
paign. Both times, however, Jewell re- the first of what are expected to be several 
fused to cooperate with the station which lawsuits brought by Jewell against media 
allegedly led the station to act on its own defendants in the aftermath of the investi- 
and put up rbe billboards regardless of getion into the centennial Olympic Park 
Jewell’s conseat. bombing. Jewell’s complaint against the 

Jewell’s three count complaint Atlanta J o d ,  which has been dubbed 
first alleges that the billboard by JeweUaaomey L. LinWocdJr., “the 
‘+WZUIWICd ’ y exploited MI. Jewell by mother of all defamation and invasion of 
appro~hislikmesswithoutlawful privacy complaints,” is expected to be 
authorirption in order to advance Defm- filed soon. 

questing his fooperption with the cam- 

Clinton Deposition Access Case 

(coaimied&i pok IS) 
&First Amendment’ 19% WLat QI. 

’Ibe cowt Wrmed the case to h ‘ i i n  v. Warner communicruons, Inc., 
435 US. 589 (1978), where the US. Supreme Court found that “the press’s 
First right WBS adequately protected because members of the public, 
including the press. were (1) permitted to listen to the audiotapes as they were 
played to the jury in the courtroom and (2) furnished with copies of the writtea 
transcript. * 19% WL at Ql. Following this masoning the appellate court StDted 
that while the right of public access extends to the information on the videotape, 
‘the right does not extend to the videotape” itself. 1996 WL at QI. 

Estate of Martin Luther 
King Sues CBS Ower Use 

of ‘I Hawe A Dream” 
Speech 

The estate of Martin Luther 
King has filed suit against CBS, 

bssed on a s ’ s  inclusion of excerpts 
kom Dr. King’s ‘I Have a Dream” 
pa91 in a five-tape videotape set 
stitled lhe %entiah Cenrwy with 
Mike Wallace. fitate of Martin 
!uther King Jr. Inc. v. CBS Inc., No 
I:96-evidence-3052-WCO (N.D. 
3.. filed Nov. 19, 19%). The tapes 
nclude historical footage of Dr. 
h g  delivering the famous speech at 
he Lincoln Memorial during the 

on Washington in 1963. 
The King estate, which re- 

mUy entered into a multimillion 
bllar agreement with Time Warner 
nc. to market material contained in 
he King estate archives, has been 
ggressive in protecting its intellec- 
ual property. The estate has previ- 
~usly brought actions involving the 
I Have a Dream” speech, suing 
JSA Today in 1993 &the newspa- 
ler published the eatire text of the 

he Civil Rights March. The newspa- 
es subsequently settled the suit by 
aying a $1700 licensing fee as well 
6 attorneys’ fees to the estate. 

CBS c h h ~  that by includ- 
ig the excerpts from Dr. King’s fa- 
mu6 speech it is providing the puh- 
c with news material of the greatest 
istorical and social significance. 

:laiming copyright infrhgemeat 

peechon the thirtiethanniversary of 
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Over The Transom: Is Nothing Safe Anymore? 

( c o n l i n u r d ~ " p ~ e  I) 
violation of the Bct can recover from a 
violator in a civil suit. 18 U.S.C. 9 
2520. 

The legislative history of the 
prohibition and exception expressly 

tended to probibit the disclosure of the 
StDteS that those provisions were not in- 

contents of an interrepted communica- 
tion that had alrerrdy become 'public in- 
famation' or *cornmoll knowledge.' 
28 conp. Rcc. at 2181. 

Three years ago a New Yo& 
easeindicatedaheighteaedriskinusing 
'over-the&mwm' material. 'Ihat risk 
has now resurfaced in Texas with four 
sepprptebutrelotedcases. 

In Naroli v. Sullivan, 606 
N.Y.S.2d 504 (N.Y. App. Div. 1993), 
21 Media L. Rptr. 2097. e d . ,  616 

papers received a tape reoxding of a 
telephm ccmversptioD Mea hvo lo- 
cal politicians. Recognizing that the 
Content was newsworthy, one newspaper 
published portions of the recording, I% 
porting on the political importance of 
what they said and who was saying it. 
The other newspapa waited and then 
ran an article relying on the content pub  
lished by the first. The two participants 
in the remrded convenation sued, alleg- 
ing that it was recorded without their 

or should have known that the recoding 
was made in violation of the Federal 

The Becond newspapa avoided 
liability OD the court's holding that it 

N.Y.S.2d 318 (N.Y. 1994). hvo new8- 

~ a n d t h a t t h e l l e w ~ k n e w  

wiretap statute. 

had p u b w n o  more than was already 
inthepublicdomain. Thefirstnewspa- 

astheonutrejeded dl constitutiod ar- 
per. however. was required to defend, 

guments, holding thnt, even considering 
smith v. Daily Mail Publirhing CO., 443 
US. 97, 106 (1979), Laadmu& Com- 
mwricmio~ v. Virginia, 435 U.S. 829 
(1978), Cox Eroadmrting Corp. v. 
Cob,  420 U.S. 469 (1979, Oklahoma 
Publishing Co. v. Oklahoma Counry 
Dirr. CI., 430 US. 308 (1977). and lhe 
Floriah Srar v. B.J.F.. 491 US. 524 
(1994). '[tlhe governmental interest in 

protecting the privacy of telephonic 
communications from unauthorized in- 
trusion is sufficiently substantial to per- 
mit the punishment of the publication of 

in this case.. 606 N.Y.S.2d at 509. 
The Naroli court llso issued 

some prescient observations for the 
Texas cases that have followed: 1) As 
the wrongful information had been in 
private hands, there was no g o v m -  
t p l d y ;  2)therehadbeennore- 
liance upon the government's having 
first placed the i n f o d o n  in thepub 
lic domain; 3) although the material 
published was of public intereA, it WBS 

not of 'paramount public significance 
or import'; and 4) the new6pnpe-n knew 
they were dealing with recorded con- 
versations behveen uncoussnting par- 
ties. 

In the Texas cpses, print and 

cal politics find themselves the next 
subjects of federal wiretap claims for 
reporting on recordings they had no 
participation or responsibility in m r d -  

The first Texas case arose in 
the heat of a racial division on the 
school board. In September 1995 mem- 
bers of the school board received an 
anomymous package with a tape of a 
telephone conversation in which a read- 
ily identifiable white board trustee 
named Dan Peavy directed d slurs 
and vulgar language at fellow school 
board members. Both Peavy and the 
other PMty later denied recording the 
c o n v 4 m  Some school board mem- 
bas tranmibed the tape and then read 
portions of it into the official minutes at 
the next board meeting. The next day, 
The D& Morning News ran a front- 
PBge dory . g the substance of 
the tape and the board's reaction to it. 
Radio and television outlets then ob- 
tained copies of the tape under the state 
open records law and played portions 
over the air. The Dallas Morning News 
subsequently published excerpts from 
the Innscript, deleting, however, most 
of the offensive language. A week 

truthful information lawfully obtained 

television new6 media reposing on lo- 

ing or distriuting. 

later, the Dallas Observer, a weekly 

wipt from the school board under the 
open records law and published the tran- 

newspapa, obtained COPY of the tran- 

script in full, including Peavy's slurs 
and vulgarities. succumbing to protests 
pnd pressure, Peavy resigned. 

Peavy then sued only the Ob- 
server and its editor, claiming in state 
wurt violations of the federal and state 
wiretap laws and lmjurtified publidon 

moved the suit to f& court, Peavy 
-ded the complaint to assert only the 
feded claim. Using the b d  defini- 
tion of mem rea from the federal statute. 
Peavy alleges that '[d]efeodants dis- 
closed or used the contents of the com- 
munication knowing, or having reason 
to know, that it had been obtained 
through the interception of a wire, oral 
or eledronic communication in violation 
of 18 U.S.C. $2511.' He demandsmy 
profits made by the d e f h t s  as a re- 
sult of theii conduct or statutory dam- 
ages in the sum of SlO,ooO, whichever 
is greater, in addition to punitive dam- 
ages and attorney's fees. 

The defendants have moved for 
summary judgment arguing that illegal 
interception bas not been established, 
that the defendants did not know nor did 
they have reasoll to know that the tran- 
script was from an illegally intercepted 
c o d c a t i o n ,  that the conteats of the 

become public information or common 
knowledge, and that application of the 
statute to the conduct at isrue d d  vio- 
late the F i  Ameodnmt and its state 
counteqm, Article I, &on 8 of the 
Texas Constitution. As the defendant 
did in Naroli, the defendants particularly 
rely onFlorida Star v. B.J.F., 491 U.S. 
524,530 (1994). for the proposition that 
there can be no liability consistent with 
the federal or state constitutions for p u b  
lication of truthful information lawfully 
obtained by the defendants from the 
public record. The also rely on New 
YO* TW V. Sullivan, Gem and Hw- 
fk?r v. FalweN, 485 U.S. 46 (1988). for 

(Connmcdonpogr 18) 

of private faas. ARer the defendants re- 

intercepted communication had slready 
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Over The Transom: Is Nothing Safe Anymore? 
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Fonanuedfimpage 17) 
the argument that the federal wiretap 
statute is Mconstitutional to the extent it 
permits liability for negligent or fidt. 
less conduct, especinur where the media 
had no role in procuring the information 
about a public official, and the informa- 
tion has been derived from a public doc- 
umealt. 

In the second Texas case, a 

news medip in the Dallas area received a 
tape of a telephone conversation in 
which an apparedy identifiable black 
D a l h  City Coundl member MU& 
Charlotte Mayes disparaged fellow 

port a white swcesor. Some news m e  
dip reported that Mayes' defeated black 
political opponent had distributed the 
tape. The day after receiving it, B e  
Dallar Morning Novs published a front- 
page story discussing the tape and its 
contents. Two local television stations 

Mnyea sued ntC Dollar Mom- 
ins News, two News reporters and the 
two local television stations io federal 
court claiming violations of the federal 
wiretap statute, alleging that the news 

closed e d  published or broadcast quota- 
tions from the tape to the general public 
with knowledge that it had been illegally 
intercepted. Mayes also claimed inh -  
sion iota seclusion and inteatiod inflic- 
tion of amtiollal distress. 

The new organizations have 
responded chat the i n f O d o n  was al- 
ready in the pubtic domain, that applica- 
tion of the wiretsp statute to the alleged 
condud would be a violation of the First 
AmPndment and/or Article I, section 8 
of the T e r n  ConstituIion, that the de- 
fendants neither knew nor should have 

illegally obtained, and that the defeu- 
dmts carrnol be held liable for the publi- 

obtained. No motions have yet 
been filled. Court ordered mediation did 
uot result in a d e m e n t ,  and the case is 
currently UI discovery. 

Peavy returns BS the plainbff in 

month after Peavy's re€ignation various 

African AIllericans and vowed to sup 

alsoairedstoriesaboutthetape. 

outlets intentionally and maliciously dis- 

known that the tapes c o n v d o n  was 

cation of truthful information lawfully 

the third suit, filed three months ago in 
federal court against a Iocnl television 
station and its reporter. This cnse 
arises from dozens of tapes. none 
broadcast by the defendnut television 
station, of Peavy telephone wuversa- 
tions while he was using a fellular or 
cordless telephone. The tapes were 
made by his neighbor from intercep- 
tions on a common radio scanner. 
While Peavy was using a cellular or 
cordless telephone at a time when it is 
unclear whether the federal law pro- 
tected such radio-telephone signals. As 
a further warp to the facts, the tapes 
were then used by f e d d  prosecutors 
to charge Peavy with bribery for ac- 
tions taken W e  he was a school board 
hustee. Andasthelasttwist: Itwasa 
television investigative report about 
Peavy's conduct that led to the federal 

Peavy claims that the station 
and the reporter not only conspired 
with the government and the neighbor 
to illegally intercept the c o n v d o o s .  
but also illegally used the wntents of 
the taped conversations in preparing 
and airing the station's investigative re- 
port. The station has publicly denied 
that its investigative report w s  bawd 
on any of the tapes recorded by the 
neighbor. ILI the criminal trial, mean- 
while, Peavy has hem acquitted, after 
the government declined to introduce 
the neighbor's tripes. wen though the 
wut ruled them admissible. 

codefendant in the criminal trial - 
filed a nearly identical e t ,  complain- 
ing that hewas aparty to seved of the 
conversations intesepted by Peavy's 
neighbor. 

While it is complicated by 
facts that puU in many directions, the 
Last Peavy case highlights the warning 
first appearing in NufoJi and repeated in 
the other Texas CAW. 

Most recently, the Gingrich 
conference call tape made in Florida 
from a regularly mark& police scan- 
ner illustrates the problems courts 
would create with 811 absolute or virtu- 

investigation and iodictment. 

Pfmy's business associate and 

who was also acquitted - b.5 recently 

aUy absolute rule that ignores congres- 
s i o d  intent and constitutional CM- 

~~ITIS. While the souma (the Martins) 

tion was not a violation of the statute, 
their rewrding end their transmitting 
the tape. to others (icludiag McDer- 
mott) was plainly intentional and 
therefore a facial violation of the 
statufe. McDemtt's subsequmt use 
appears similarly to have been a tech- 
nical violation; and lXe New York 
Tier surely confronted a risk, as a 
cwsequence, when it published ex- 
cerpts from a tianscript of the tape. 
Yet, the substance of the recording, 
the political issues and public officials 
to which it relates are clearly of sub- 
stantial public import. 

If courts ignore or dep- 
the congressional admonition that the 
wiretap stablle was not intended to im- 
pose liability on publication of public 
information or matters of common 
knowledge, and if they require the 
highest public import to implicate 
First Amendmat protections, they are 
likely to follow the New Yo& court's 
lead to the simple propmition that 
news journalists have no special PIC- 

of general applicability. As all of 
these cases illustrate, the courls may 
come to this conclusion despite the 
presence of core speech - news re- 
ports about the performance of elected 

may reasonably assert their intercep 

tection from privacy-protecting laws 

politicians -and in the faceof strong 
constitutional nrguments against a 
CwStnrctiV~knOWkdg~ S h U d U I d  Of 
fault and the imposition of liability for 
publication of truthful information. 

careful use of over-the- 
transom material and thoughtful np 
proaches to litigation are now plainly 
required. 

h a  Peterson Elkind is with 
Thompson & Knight in Dallas.lX, 
and S t u n  F. Pierson is with Levine 
Pierson Sullivan & Koch in Washing- 
ion, D. C. 
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Fly-Along: Rescue Helicopter is Hospital Room In Privacy Analysis 

LDRC LibelLetter 

(Connnucdfmmpgr I )  
cue. The opinion is notable for its ex- 

mary judgment law and its suggestion 
that newsgplhering may be d t l e d  to a 
lwer level of First Amendment protec- 
tion than publication. 

The court held that no cause of 
action for intrusion or publication of 
private facts exists where the media hsr 
simply reoorded sound and image of a 

position of California privacy and sum- 

- that OCCUIG in public on public 
property. ontheothahpDd,thecovrt 
held that triable -of fact remain as 
to whether an intrusion hss occurred 
when the media records the scene inside 
a rescue helicopter where a conscious 
plaintiff is beiig treated for injuries. 
Similarly, the c ~ u t  held that ~unmary 
judgment could not be granted to the 
media on a publication of private facts 
issut whea it had brmhst excerpts of 
the footage takea in the helicopter of a 

able. Finally. the court held that no 
misappropriation claim could stand, re- 
garcuesS of a plaintiff s recognizability, 
because of the statutory exemption for 
news and public offnirs. 

Ruth and Wayne Shulman 
were smong four family members in- 
volved in a serious nutomobiie accident 
onaninterstplc highway in califomin. 
Ruth and Wayne were bo& airlifted by 
helifopter to a local hospital from the 
gully into which the car had ovex- 
turned. whatdistinguishcdtbisairRs- 
cue was that among the ppramedid 

plaintiffpatient who may be recogniz- 

tepmonbosrdwas a cameraman em- 
ployed by defeilaants Group W produc- 
tions, Inc. and 4MN Produftions ('the 
media defendants") who produced a 
television show called 'on scene: 
Emergency Response. 

The camenunan recorded 
vidm footage and audio at the accident 
scene and inside the helimpter, where 
the victims, both conscious, were 
treated by paramedics and a nurse. 
Their rescue attempt was lata featured 
in an episode of 'On-Scene. " The focus 
of the segment on the Shulmaas' acci- 
dent was the dramatic rescue of Ruth 
Shulman, who was cut free from the car 

by a device known as the 'jaws of life.' 
The court describes that Ruth was seeu 
either from a distance or with her face 
obscured with an oxygen mask. Her 
voice is heard at several points in the 
segment, including her inquiries about 
her family and statemeat that she 
wished to die. Wayne's voice was 
never heard and the segmeclt included 
"just two brief glimpses [of him] from 
a distance." 

The Shulmans alleged Six 
causes of action: hvo counts d e &  

into seclusion and the publication of 

appropriation of likeness; Ruth's count 
of intentional infliction of emotional 
distress; and one count for injunctive 
relief seeking a bar to any repeats of the 
original broadcast. Summary judgment 
was entered in favor of the media de- 
fendants and Mercy Air in late 1993 
and plaintiffs appealed. The unani- 
mous opinion of the Court of Appeal, 
written by m a t e  Justice Goody 
P-' contains no explanation for the 
threz-year period between that judg- 
ment and resolution of the appeal. 

California Privacy Claims: 
Constitutional and Common Law 
Claims 'Identical' 

In califomin, privacy claims 
prisebothfromtheprosSerformulation 
of common law and from the state con- 
stitution, which contains the so-called 
'Privacy Initiative." The court dis- 

lyzed under both and concluded that 
they were, for analytical purposes. 
'identical." The court analyzed the 
intrusion and publication of private 
facts claims using the balancing lan- 
guage of the constitutional te& 
'whether appellants had a reasonable 
expectation of privacy and whether 
their clnims are outweighed by a com- 
peting First Amendment interest." 

The murt then broke the case 
into two factual chunks. The first was 
the recording of images and sound at 
the accident scene. The second was the 
recording of images and sound inside 

invasion of privacy based on intrusion 

private facts; hvo counts based on mis- 

cussed at length the factors to be ana- 

the helicopter. 

No Privacy Claims Arise from 
Taping a Public Accident Scene 

The court had little difficulty 

from the taping at the accident m e  or 
the broadc& of that tape. '[A@ objec- 
tively reasonable expectation of privacy 
is a key component of a privacy claim 
based upon an intrusion," said the 
court, noting that the 'accident oc- 
curred on a heavily-travelled public 
highway"; that the car came to rest on 
property owned by the ate; and that 
the videotape showed 'onlookers peer- 
ing down" at the car. who might easily 
have overheard what was said below. 

The court also based its deci- 
sion on "the strong First Amendment 
policy favoring news coverage of auto 
accidents and other eatasrrophes" and 
held, since the broadcast at issue oc- 
curred about three months later, that 
'the mere lapse of time" did not defeat 
this policy. 

Finally, the court rejected 
plaintiffs' contention that any privacy 
claim should be based on theii allega- 
tion that the media defendants rrcorded 
confideatid communications at the ac- 
cident scene or in the helicopter. Fd, 
the court noted that plaintiffs had no 

deciding that no privacy claims prose 

doCtor-ptient rela!ionship with anyone 
atthesceneorinthehelicopter. sec- 
ond, while ruling that plaintiffs had 
waived their argumeot under Califor- 
nia's Confidentiality of Medical Infor- 
mation Act by failing to brief it ade- 
q d y .  the court hinted that sucb an 
argumeat would fail by noting that 
paramedics acting during an emexgeucy 
were exempted from the Act. 

A Flying Hospital Room is a 
Private Place 

On the other hand, the court 
e q d  the rescue helicopter with 'an 
airborne ambulance," and ultimately to 
a hospital room, sounding the death 
knell for the media defendants' sum- 
mary judgment on these claims: 
"[Ojnce the ambulance doors swing 

(Connmedonimge 20) 
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(connmrdfmrnPlge19) 
shut, the unfortunate victim can and 
should reasonably expect privacy from 
prying eyes and ears.” The court 
found ample justification for this in its 
o m  Semiiilities and in the precedent 
of Nobk v. Sears, Roebudr & Co., 
(1973) 33 Cal. App. 36 654, 109 cal. 
Rptr. 269 (privacy claim survives 
where plaintiff has ‘exclusive right of 
oocupancy of her hospital room” inso- 
far 88 defendants are concerned); 
Miller v. National Brwdmsrng Co., 
(1986) 187 Cal. App. 3d 1463, 232 
Cal. Rptr. 668 (privacy claim survived 
where news new taped events without 
permission in d d ’ s  bedroom 
while paramedics nnsucce~fully at- 
tempted to revive him); snd Hill v. Na- 
twml ColLqicUc llrhletic Assn.. 
(1994) 7 Cal. 4th 1, 26 Cal. Rptr. 2d 
834 (privacy tort protects ‘freedom to 
act without observation in a home, 
hospital mom or other private place . . 
. .”). 

The court thus found that 
plaintiffs had a R8sonable expeaation 
of privacy in the events transpiring in 
the helicopter and that they had not 
waived itby Consmting to the camas- 
man’spresence. Hewasdressedinthe 
same uniform as the othe€ members of 
the medical crew and was not identi- 
fied as a member of the media. 

No Trespass Needed for 
Intrusion Claim 

Next, the cmrt rejected the 
media &fedants’ argumeat, based on 
M i k ,  thatatmpassmustbeproven 
to suppoa an intrusion claim. since 
Mercy Air had permitted the media de- 
fendants to be present and to videotape 
within the helicopter. no trespass could 
be proven. while the cnut admowl- 
edged that the M i l h  court ‘threw 
NBC‘s trespgss into the mix *en dis- 
cussing invasion of privafy,” it con- 
cluded it was not a necessafy condition 
precedent. Instead, the court read the 
decision more broadly and concluded 
that the Miller court “was only consid- 
ering the effect of that lrespass in tight 

of [the surrounding circumstan ces] and 
did not intend to nnnonnce. a d e  that a 
trespass was required in all intrusion 
cases. “ 

second, the court coneluded 
tbat permitting Mercy Air to Waive the 
plaintiffs’ privacy rights would 
“un- the law of privacy. The 
court made little secret of its disdain 
for Mercy Air’s decision to permit the 
media along, but noted that plaintiffs 
waived any argument against Mercy 
Air on this g r o u n d .  

Recognizes ‘Some First Amend- 
ment Protection tor Newsgather- 
ing’ 

Plaintiffs argued, citing 
Miller, that there is no First Amend- 
ment ’defense” to an intrusion claim, 
since it does not involve publication. 
The court disagreed with this coastruc- 
tion of Miller and of the law in general, 
holding that ‘there is some First 
Amendment protection for newsgather- 
ing . . . .” But the court also rejected 
the media defendants’ conteution that 
they were. absolutely protected by the 
First Amendment from liability for in- 
trusion. Citing Hill, the court con- 
cluded that the law required a balanc- 

and the media defendants’ First 
-t protection which had not 
been conducted by the lower court. 
The court thus remanded the intrusion 
claims for trial. 

Remands for Trial on Publication 
of Private Facts Claim 

The court r e c o p i d  at the 
outset of its opinion that in cases in- 
volving the First Amendment, sum- 
mary judgment is “a favored remedy 
which wiU be granted nnless the plain- 
tiff Oppohg the motion shows a high 
probability of prevailing at trial.” But 
the court never referred to this standard 
again. The desertion of this d e  was 
fatal to the media defendants’ judgment 

vate facts claim. The court simply con- 
cluded that triable issues of fact existed 

ing between plaintiffs’ privacy rights 

OD Ruth Shulman’s PublicatioU of pri- 

on 8LI of the elements of the claim, and 
mnanded. However, it also held that 
judgment was properly mted for the 
media on Wayne Shulman’s claim 
since he was not ‘shown, heard or 
meutioned” in the helicopter phase of 
the broadcast. 

Exemption for News and Public 
Affairs Bars Claims for 
Misappropriation 

The court easily affirmed the 
judgments in favor of the media on the 
misappmp&tion claims, finding that 
the ‘On Scene” fit within the exemp 
tion to the Civil Code’s misappropria- 
tion statute since it concerned a matter 
of public affairs. 

Plaintiffs argued that the 
bnxdmst contained errors, such as the 
number of people involved in the acci- 
dent, which prevented defendants from 
invoking the exemption. However, 
the court determined that the errors 
that plaintiffs cited -were trivial and 
did not rise to the level of knowing or 
reckless falsehood required to destroy 
the public affairs exemption . . . .” 

Finslly, the court held that 
Ruth Shulman‘s claim for intentional 
infliction of emotional distress bad 
been waived and that the award of 
costs to the media defendants must be 
reversed. Without any discussion, the 
court left standing Ruth Shulman’s 
claim for injunctive relief, while dis-  
missing Wayne’s. 

The Califomin court of A p  
peal denied the defendant’s motion for 
reh-g, but did issne a modification 
cbanging among other items, a subsec- 
tion heading from ‘Triable Issues Re- 
main As To AFirst AmwdmeQt * 
fense,” to ‘Unresolved Issues Remain 

tions of law exist which could be re- 
solved by the trial court on motion. 

Defendants have filed a peti- 
tion for review with the California 
Supreme Court. 

. . .- suggesting that additional qlles- 
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Green v. Chicago Tribune 

( C ~ r n e d M p o 8 . 1 )  
a dozea~doctors, nurses and othex deal 
personnel' awaited him. The Hospital 
trauma center's 'feverish' efforts failed, 

a.m. on New Year's Eve. 
In an Article published New 

Year's Day. 1993, the Chicago Tribune 
reported the tragic demise of Calvin 
Gmm. The Article was pubbhed on the 
fmnt page of the Tr ibm.  and featured a 
color photograph of Calvin's body on a 
gurney, talrea at Cook County hospital the 
night of his death. The Article also BCCU- 
rately reports Calvin's mother's expres- 
sions of grief while viewing her son's 
body at COOL County Hqi ta l .  

The Article reports: 'Calvin's 
name is one of the last on a grim List that 
bas grown every year since 1988. In the 
last four years, homicides in Chicago have 
sopndmoretban4Opercent.' TheNew 
Year's Day Article was pat of the Tri- 
bune's 'Killing Our Children' series. 
The series, which won a Pulitzer Prize, 
sought to put nhumar, face 011 the statis- 
tics of gang warfare. h o k  article in 
the 'Killing Our Children' series, pub- 
lished in the January 3, 1993 Tribune, 
contained anothex photograph of Calvin 
taken at the Hospital the night of his 
death. 

The Lawsuit 
Calvin's mothex, Laura Green, 

sued the Tribune and Cook County. Her 
Comphht pBainsr the T r i b  clnimed in- 
t e a i o d  infliction of e m o t i d  distress 
and invasion of privacy by the public dik 
d- of private facts. Greu~ alleged the 
snmefadsinsupportofboth clpims: 
* that Tribune employees pho- 
tographed Calvin while he wp8 receiving 
treatmentinthetraumacmter; 
* entered a 'private' room where 
Calvin's body awaited the Cook County 
-, 
* 'prwented' Green hum entering 

It 'eavesdropped' on the statements 
Green was making to her deceesed son 
there; and that the Tribune published the 
photographs of Green's son and the state- 
ments she made to him. 

andCshrinwasproIloMceddeadat 1210 

mom. Y e  

Green also claimed -upon %formation 
and belief - that certain unspecified 
Tribune employees committed a 
'battny'upm her by barring a door. 

Green expressly disclaimed my 
reliance on the 'intrusion upon seclu- 
sion' branch of the privacy tort, choos- 
ing to rely solely upon a 'disclosure of 

lntc District - which includes Cook 
~ o u n t y  - does not recognize intrusion', 
and the Illinois Supreme Court has de- 
clined to rule on whether the tort exists 
in Illinois.' 

The Tribune initially moved for 
a bill of particulars, seeking more details 
with respect to Green's nllegatioa that 
she was 'prevented' from entering the 
room where ha son's body awaited the 
coronex. Green successfully opposed 
that motion, and the Tribune moved to 

pri~atc fads' theory. The First Appel- 

dismiss all of the claims agninst it. 

The Circuit Court's Dismissal on 
"Legitimate Public Interest" 
Grounds 

In Illinois, the 'right of privacy 
is a limited one in areas of legitimate 

slafsncnt (Sewnd) of Tom' definition of 
the "private facts' tort, which includes 
the requirerent that the matter publi- 
cized be of no 'legitimate public con- 

Consistent with the Supreme 
court's insrruction to 'proceed with cau- 
tion' in &thing the limits of the privacy 
to&, Illinois courts have &hed legiti- 

cided the issue as a matter of law. 'The 
only question' is 'whetber the 
[depiction] complaioed of has so tmuous 
a d o n  with the article that it can 
be said to have no legitimate relationship 
to it." 

Likewise, Illinois - a fact 
pleading jurisdiction - has consistently 
applied a strict standard to emotionnl dis- 
tress pleadings, and has not hesitated to 
dismiss such claims against the media? 

Following this d e d  law, the 
C i t  Court of Cook County, McGann, 
J., dismissed Green's Amended Com- 
plaint as against the Tribune. The court 

public intffest." Illinois follows the Re- 

I4 
Eem. 

mote public u m o ~ ~ l  bropdly, and &- 

found the com&ined+f elements in the 
news qmrt  were wnnected to a matter of 
public interest, and the newsgathe&g 
d u c t  alleged failed to stnte a claim un- 
der the strict pleading requirements for 
emotional distress under Illinois law. 
T d p t  of Proceedings, Aug. 30, 
1994, Green v. Chicago Tribune Co., 
No. 93 L 08676 (Cir. Ct. Cook Cty.) 
Green appealed the dismissal to the Jlli- 
wis Appellate Court. 

The Appellate Court's Reversal 
The Appellate Court, in a 2-1 

decision, affirmed in part and reversed in 
part the Circuit Court's order, and re- 
manded for fruther proceedings. 

The Majority reversed dismissal 
of Green's invasion of privacy and emo- 
tionnl distress claims, insofar as they 
were based on the January 1,1993 Arti- 
cle. The Majority held that, unlike the 
JMUIY 3 Atticlea, the January 1 Article 
'substantially publicized' Green "by 
publishing a photograph of her dead son, 
Calvin, and by identifying her BS 

Calvin's mother d publishing her state- 
ments to Calvin.' (Green v. Chicago 
Tribune CO., No. 94-3130 (Ill. App. 1st 
Dist.), Dec. 30, 1996 Slip Op.)' 

Complaint, the Majority held that legiti- 
mate public concern wp8 a jury questiOn, 
befause a jury could find the Article 'did 

Calvin or his photograph to convey the 
human suffering behind gang violence.' 
The Majority opinion is in direct conflict 
with h k y  v. Tcsdmrrlo, a 1978 deci- 
sion of the Appellate C o d  Iike MIS. 
Grem, the Bereskys claimed that defen- 

'did not confine itself to 
merely repodng the fact of theu son's 
deoth'-byadrugoverdose-butm- 
gaged in a 'campaign' to 'expose to the 
public the grief, humiliation and shame 
experienced by plaintiffs at the death of 
their son.' Among other things, the 
newspaper printed facts about the plain- 
tiff mother's cancer surgery. But &- 
m i d  of privacy and emotional distress 
claims was affirmed, because the facts re- 
lated in the newspaper bore some connec- 
tion to the subject of dmg use. a matter 

(Connrmed o n p g r  22) 

In sustaining this part of Green's 

not need plaintiffs intimate statements to 
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Green w. Chicago Tribune 

cmmd* PK* 21) 
of obvious public cmcem.l' 

Inslead of h k y ,  the Majority 
relies principally on VirgiI v. Tunc, Inc., 
527'F.M 1122 (sth Cir. 1975). Ofcourse, 
on remaad, the Virgil District court 
granted judgmmt for &fedant rs a matter 
of law. while finding b o  wmpebg rea- 
son' for dehdant to include some of the 
facts obwt plaintiff in its article, the Dis- 
trict court held that "[clompellins need' 
. . . is not the test for new~-~orthiness.~~~ 

The Majority also held the Cirmit 
couttaredinhnding~sstatemeotto 
her son, in the presence of the Tribune re- 
porter, not to be. a 'private matter." The 
Majority, focusing on Green's ellegation 
that she told the reporter she did not wish 
to make a statement, finds the Tribune was 
'on notice it was not to disclose to the gen- 
eral public the statements she made in the 
hospital to her son.*13 

The dissenter, Justice Cahill, 
would have sffirmed the trial court's dis- 
missal in all respects. Justice cnhiu took 
the Majority to task, observing that the 
Majority wrs recognizing sub silentio the 
intrusion branch of the privacy tort, and 
had created an analytical muddle. "when 
the elements of the torts are mingled ps 

they are here, we are led down an analyti- 
cal path that ignores the distinction be- 
hueat the way information is gathered and 
its subsequent publication. . . That Calvin 
and his mothex were tragic involuntary 
public figurea in a story of grim but legiti- 
mate public interest is self-evideat. The 
allegedmtnlsioncannotehsngetheir&3tlls 
or diminish the new8worthin~ of the 
story. 

The disseat also sharply criticizes 
the Majority's handling of the 'legitimate 
public concern* isate: 'it is not for a jury 
to decide how a news story should be 
edited. ToquestiOnwbetherthenewspa- 
per should have omitted certain details 
from a story of legitimate public conm 
amounts to editorial second guessing rather 
than legal analysis." 

As the dissent indicates, the Ma- 
jority's opinion is a radical deprtue from 
Illinois law's traditionally m w  interpre- 
tation of the w m n  Law privacy tort; ob- 
viously, it is deeply problematrc from a 

LDRC LibelLeiter January1997 

First Amendment perspective. 
knowledge. no other Illinois case has d- dress Judge Posner's opinion - applyios - 

die based on a tnrthful publicatim.14 The wf. Im., 8 F.3d 1222 (7th Cir. 1993). 
Tribune is seekiog leave to appeal to the There, Haynes complained that instances 
~ S S u p r e m e C w r t .  of his familial neglect, drunkexmess and 

adultery in thc 1960's were not themselves 
matters of public concern, nor did they 
'need" to be included in a book of social 

1 #e& v. F r w ,  72 IU. App. 3d histgr about the hventieth-century migra- 
642, 391 N.E.2d 54 (1st D i a  1979). tion of black M a e m  to chicago. But 
2 Lovgren v. Cirizens First Na-  QUI.% of the logical nexus of these em- 

N.E.%987,988 (1989). taest discussed in the book, no claim 
3 Lcopold V. M n ,  45 1 1 1 . ~  434, would lie: 'No detail in the book claimed 
440,259 N.E.2d 250,254 (1970). to invade the Haynes' privacy is not ger- 
4 MiUer v. Moroda, hc., 202 m. - to the story the author wanted to tell, 
App. 3d 976, 978,560 N.E.2d 900, 903 a story not OdY of legitimate but of tran- 
(1st Dist. 1990); citing Resraemenr, scendent public interest." Id at 1233. 
9 652D. I2 Virgil v. Sporrs Illustrated, 424 
5 
440,259 N.E.2d at 254. The Majority cites no IUinois law 
6 B ~ ' ~ B  v. ~ ~ ~ l l  comp~y, 31 for that pmposition; it aoalogizes IO Vir- 

579 (1st Dist. 1%1), quoring Lahiri v. a reporter an interview, could w h h w  
Daiiy Mirror, 162 Misc. 776,295 N.Y.S. his cOnseflt to its pubfidon. of W m .  

382, 389 W.Y. super. 1937) (emphasis Virgil did not hold that such withdrawd 
a). ser k w k y  V. ~ ~ r c f u u r ,  64 m. UE& the repDrrer not gather infor- 
App. 3d 848, 381 N.E.2d 979 (2d Dist. mation h u t .  Or uaemces Of. the abject 
1978) (dismissing +"ate facLE and - independent of interview with him. 
t i ~ d d i ~ ~ ~ a ~ ~ ~ ) ) .  And, as Virgil ultimately found, the 

f&lGn v. GnlIogher, 81 IIl. App. 3d g n ,  a privacy claim exen if the publication is 
401 N.E.2d 1243 (1st Dist. 1980) arsuably "private' or 'highly offensive' to 
(newspaper article stating author's opin- a reasonable person. See Virgil, 424 F .  

To WT 11 The Majority also failed to ad- 

lowed a Claim to pmceed against the me- Illinois law - in  hap^ V. AI&& A. 

ENDNOTES 

rional B d ,  126 Ill. 2d 411, 417 534 barrassing facts to the malters ofpublic in- 

LeopoId v. Levin, 45 IU. 2d at F. S-P. 1286, 1290 (S.D. Cal. 1976). 
l3 

111. A P ~ .  2d 191, 196, 17s N . E . ~  577, sil's finding that plaintiff. having grand 

7 E.g., Bereslry v. T a k ,  sqra; 'kgitimate public hteffst' limitatiOU bars 

ims teenag-' probl- with h g s  SUPp. at 1289-90; SfZ &O BfTf3k)'. 64 m. 
a~&o] in -stion with recent Am. 3d at 856. 381 N.E.2d at 984; 

Overdme death of plaintiffs sotl did not HayncS, 8 F-3d at 1232- S W Y  because 
state emntiod distress claim). a E&$& refuses to make a formal state- 
a The Majority affitmd & ck- ment on the reCOrd das not mean a IC- 
cuit c ~ u r t * ~  holding that, since privacy is porter 011 pain ofdamsges, close her 
a personal right, for which =htiVa ~ 8 n -  eyes and to anything el= the =bj=t 
not m v e r ,  Grea had no invasion of pri- aYS or does. 
vacy claim based on the January 3, 1993 14 Compwe KO&@ v. 
Article, which published photograph of Broodfasting Co., 154 Ill. 2d 1, 607 

firmed dismissal ofGm*s battery claim, libel-emotional distress claims against me- 
fioding 110 * o f f e v e  towj&g- of oreen dia); Ammino v. Dell Publirhing &., 17 
by any Tribune employee. Ill. App. 2d 205, 149 N.E.2d 761 (1st 
9 The Majority a h  &e Dist. 1958) (reversing privacy claim based 
m i d  of Plaintiffs intentional infliction on 'fictiooalized' treatment). 

of emotional distress claim based on the 
allegation that Tribune personnel 'barred 
her from seeing her dead son. ' 
10 
979 (2d Dist. 1978). 

Calvin G ~ e n  only. The Majority also af- N.E.2d 201 (1992) (- ' ' g false light- 
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