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Californiacourtof 
Appeal Reverses ABC 
Tdepsychic Verdict 

PcdaalDistlictcouaGtants 
ABC Summary Judgment in 

aclatodcse 

Holding that the jury's findiDg 
that the plpinbiffs 'W PIL o b j d v d y  
reasonable expactation of privacy" 
baud m e q  for an invpsioa of pri- 
vacy dpim. the California CMlrt of Ap- 
paL in a 2-1 deciE.icq has revused a 
$1.2 d o n  invasion of privacy verdict 
ngainst ABC. scudm v. ABC. Inc.. 97 
CDOS 803. No. Bo94245 (a. a. 
App. Jpa 31.1997). 

And h8 related 8 M f O I -  

nia federal district court grsnted ABC 
summary judgmeaf dismissing fraud 

(Conrimudmme6) 

please Note. 
Fraud ClaimRejected in 

Texas, p. 24 

W&m v. Inside 
MWm settled 

H- officials ~ e d  to aaim 
Stake-Out of HusbandMfe US. 

that Crew invaded Their Family's 
PriMCY 

NBA v. Motorola and 
STATS, Inc.: 
At the Buzzer 

scttled the lawsuit brought by hvo U.S. competitive economic principle. not 8 

broad moral d e  forbidding bushes6m Healthcnre officials, Nancy and Richard from 'reaping wbere they have not Wolfson, against King World j o d i s k  
SOWU.. I t s  decision makes clear rbal INS charging h e m  with invasions of privacy 
provides a remedy only where one infor- 
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(collllnurdltwnpqgl4 
arising horn newsgathering efforts. 
Mrs. Wolfson is the daughtex of 
Loonard Ablamson, founder of U.S. 
Aealthcare. 
Tbe joumali- were mgaged in pm- 
ducing a repoa for King World's Imide 

plleot lifestyla of executives in the 
healthare inmcsrry at a tims of b f i t  

Edition c¶ the high &a and collsb 

reductions. With v i ~ l n u d i o  equip- 
mtlt they briefly canrped ontside the 
Wolfsons' home ~IXI U.S. Healthcam 
~ f f i ~  in the Pbiladdpbia area, Sol- 
lowedthewdfsons towo&andEat 
Dff-sbon bcr fatha's home Horida 
during a visit by the Wolfsons. 

The trial court judge, sitting in 

had clearly been outraged by the con- 
3uct of thecrerv - wim hebelieved also 
lollowed thc Wolfson's child a brief 
way to school and was upsettkg the 

P f c d e r p l  district~inphiladelphia, 

hmlth of the t i l a l - p r c ~  Mrs. wolf- 
ron. .moog othathings - PDdenterrd 
L brodly drafted prelimitmy injunc- 
ion tbt inctrdadbarriDg the jonmsl- 
scs from "banssing, holmdhg, follow- 
ng. iatnding, f@lte&g, terroridng 
x i3ddIhg" ~tifhorthdrchil- 

'Ihe SalemDtof the smit did 
rot can fmpymat of mmy by the 
lebmdnntp, but they did agnx aot to 
idlow the Wdfsons for a period of 
imc. laeprrlirninaryinjlmdion~ 
md bem issued by the federal district 
a u t w p 6 ~ l v e d .  Kingworldhad 
llrepdy broodcpst portions of the 
borage of the Wolfsons on Inside Edi- 

bc pnviwsly bIQdc& report. 0 

InYI. 

ion, and the settlemeat did not restrid 
ithcrtheuse or reuse of the footage or 

LDRC has now publishes OW 

D ~ C S  Sur~cy, in the Jm- 
~ a r y  ~ESUC of the LDRC -. OOV- 

e* media libel and related trials in 
1996 and off- dataon media trias 
back to 1980. High l i e  of the survey 
incllsde: 

0 LDRCfound14mediatrialsin1996, 
13jluy and 1 beach, lcss thpn the yearly 
averages from 1980 through 1993, but 
coosistent with 1994-95. 

* T a r O ~ f & o t l n e W s ~  
issues exclusively. 

* Mediasuccessattrialwasvaylow 
- themedinwon4 jury trials (winning 
oneasadirededverdict), losing9jury 
and the one bench trial - similar 
percentag*wise to 1994-95, but 0 t h -  
wise a lower bllcce~s rate than any other 
Rpoaingperiod. 

4 

awardswere.high,and 
Average and median total damage 

Punitive damages resumed as a sig- 
nificant percentage of tbc o v d  dam- 
age marcls. afta declining during the 
1992-93 and 199495paiOds. 

0 P u b l i c ~ l i c o f 6 i d a p p l a i n t i R s  
O I l m d J c X  private figrue plaintirrs in 
the 1 m ,  a change fromtbe 1980s. 

0 Mediaarelosing~higherpaomtage 
of public plaintiff CBSes than private 6g- 
ult - in Ihe 199os, with medin 10s- 
ing dl four public phid€tr ia ls  in 1996 
wide winning half of the eight private 
figvccssesattrial. 

* Andwhileitistmearlytospeculatc 
about 1996 trials, a larger percentage of 
ass, and a larger number overall. of 
cases lost by the media at trial from 
1990-96 have either settled or not bee0 
appealed than UL 1980-89. 

One of the most u n u s ~ ~ ~  fa- 
turos of 1996 trial nwBI118 w86 a d ~ -  

damage mvBTd6. Of the tea verdids 
@ the media in 1996. five awn& 

five wen S125,oOO or lower. 

Total Awards 

ing ofexhcmely low and extnmely high 

were $2,380,000 or higher and the 0th- 

The average award in 1996 of 
d Y  three d o h  ($2,822,716) 
was more than double the average ~t- 

substantinlly larger than the average total 
a w d  for any LDRC reporting period 
back to 1980, ocher than the nll-pround 
rroord-setting 199091 period. The m e  
dim IwBzd of $1.~2.5OO was the high- 
est ever reported by LDRC. 

mere was only one -mga- 
verdict" ($10 million or over) in 1996 86 

compared to one such verdict in 1994 ,  
95. nimc in 199293, but 6 mgaverdids 
(out of 27 total) in 1990-91. Only 4 
'mga-verdicts" wcn monied for the 
1980s. The peroentsge of milliondollar 
rlwads was tbchigha Cverrrpoaed in 
an LDRC survey, with five of the ten 
awards (50%) ova $1 million Imd three 
awardserCbedingW5dm O v d ,  
the perccntagc of millim dollar plus VQ- 

dids hps bemhigha for the 1990s than 
forthe 1980s- 35.1% for 1990-96 VQ- 

ported during the 1994-95 period. and 

m u  226% for 1980-89. 

The Punitive Problem 
The increase in 1996 awards 

was fueled largely by the "lergeacu of 
punitive damages 86 a S i p s a U t  factor 
in the total damages awarded, -of the 
m disturbing findings of thenew sur- 
vcy. After two OomGeCutl 've study paiods 
(covexing 1992-1995) in which punitive 
damages contributed less thaa one fifth 
of the total eward (8.7% in 1994-95 and 
19.1% in 1992-93). in 1996 punitive 

fifths (60.6%) of the total dollars - 
damages accwnted for more than three 

(c~nnuui on p g e  3) 
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Page 3 February1997 LDRC LibelLetter 

LDRC "Damages" Bulletin Released, Showing a Clustering of Very Large 
and Very Small Awards in 1996 

award. 
In two other 1996 cases thc 

ratio of punitive to c m p m k n y  dam- 
ages - 4.M0,oOO to 1 in MCJW Jo& 
V .  v. Ibistar T-wn and 4OOO 
to 1 mFoodLion v. ABC. IK --.p 
par exceptidly vulnapblc to con- 
stitutiolrpl nun&, in addition to c6aI- 
kngesmlinbility. 

onthe&hal4 1996mw 
demnts in two mega+adick fmm 
prior yesrs, .AatsEbwas lffirmd by 
stntesppcalscourtsbutpriortorcViCW 
by the U.S. Supreme court. In one 
cpse. ProzmaJik v. Capital 
Citicr/ABC, Ine., an $11.5 million 
vadict in New York from 1994 was 
raducad to $11 dononpppepI. md 
in the&, thesemliagly eadleMarit 
against the Philadelphia Inquire& 
spragvc v. Walter. the Peonsylvania 
Supreme coort declined to review a 
$34 millioaverdict hull990 that had 
beenreducad by MbhTIbXbk . eppel- 
~ ~ t o s 2 4 ~ o l L  

Key Findings 

ings of the LDRC study include thc 
follm . 'Ihacwae14trkls(13jury 
tri.ls aid 1 aochtlid) in 1996. 'Ihis 
is up slightly from thc rrcord low 
199445paiod (imwhicbthaewpsm 
avu-agc of 125 trials p a  ycar. with 
m l y  8 trials in 1995). w e  them- 
d number of trinls hs lrometimes 
varied widely tllmgtl the 1990s (with 
19 hials in 1990.25 in 1991, 13 in 
1992, 26 in 1993. 17 in 1994, 8 in 
1995. md 14 in 1996). the Napge Of 
17.4 trials pa year over the decade to 
date is significantly lower'than the av- 
erage of 25.8 trials pa year during the 
1980s. 

Dcfendpnts won d y  4 of the 

In mon detpil, tbe key w- 

. 
year's 12 jwy trials (om by diractcd 
verdict), and lo51 the single bench 
trial. Ibc o v e d  defense SUOXSK 

in 19% of 28.6% is the lowest re- 

p o d  for My Mod to d&, but d y  
slightly down from the previous 

rid. It is considcmbly lowcr, how- 
ever, tban the 45.9% d 38.6% re- 
ported in 199293 md 199091, rc- 

record of 29.2% in the 199495 pa 

spectively. Tbc Qfeost mx€aw mu in 
jury trials of 25.0% in 1996 is up, but 
again only slightly. from the d 
low d e  in the 199495 pcriod of 
23.8%. In contparison. the defeasc 
6ucoe88 rate befm juries was 44.1% 
in 199293, 32.4% in 199091, md 
27.8% mthe 1980s. Becausethenum- 
ber of beach hid8 &year is 60 low, 
m b l y  mzmkgfd win-loss s(8tistics 
canbedrawa. . l'he medim awaTd of 
$2,360,000 in jury trials in 19% was 
the highest evm ruvnied and the ava- 
age a d  of $3,136,351 was higha 

If the singlebeach trialis included, the 
median a w d  of $1,252,500 for all 
trials was again the highest w a  re- 
ported md the avenge a d  of 
$2822.716 ford trislswas exceeded 
mly by the 1990-91 paiOa. 

tbaumanypaiOdothathnn1990-91. 

. Halfof IIIC.wsrds reported 
in 19% (five of thc tea cpses). md 
~ O I C  thpn half of tba jury wads 
(555%). exoaBed $1 milliop llris 
lqmsalt6 thc highest percmtnes of 
milliaa-dollnr wads nportcd for m y  
ptriod by LDRC B y  conbit, m the 
1980s tkauwen, milliondollar a d  
in 22.6% ofjury hidsaid for them- 
tim 19908 37.7 % of jury awards haw 
e x ~ o a c m i l l i o n & ~ .  

ontlbothahnnd,intams 
both of the absolute numbers of 
milliondok awards and the size of 
these awards. the 1996 figures fall 
oonsidcrably sboa of the 199091 pb 
rid. in which thae were 11 awards 
greater thnn $1 million (44% of dl 
jury awards) and 6 awards greater 
$10 million (24% of rill jury nvards). 

& h H m e d  on p g t  4) 
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LDRC "Damages" Bulletin Released, Showing a Clustering of Very Large - 
and Very Small Awards in  4 996 

(conn&J$vmprg. 3) . The nverage. compensatory 
nward in 1996 wm ova $1.2 million 
injuytriSlsnndover$l.l millionin 
alltriels.lhesafigUl-C38nC€Sdidly 
unchanged from t h e  reported for 
1994-95, but nre higha than any 
ottaa period except the I u - Q n l d g  
1990-91 peaiod. Howeva, due ton 
dusteringof vay Low pnd very high 
awards, the median compemaby 
awards in 1996 of $50,000 injury tri- 
als and $35,000 indl  trinlswen the 
lowest rowded to date by WRC. 

e The average punitive award 
in 1996 of $3,419550 wa6 up dramat- 

seuillg 1990-91 paicd. WBS the higil- 

thchighcrmffreported 

ically from the 1-95 paiod and, 
with the exception of the record- 

est m a  reoocddd by LDRC. At 54.5 
million thc mediptr pmitive award is 

Punitive dpmpges weze 
.warded in 55.6% of jury trials nnd 
50% of 111 tdnls, np substpntiony 
6 m m t h c 1 9 9 4 - 9 S p e r i o d b l S ~  
tcotwilh~priorpaiods. %pa- - of .u auaages represented by 
prmitivedampgesWBSp164updramati- 
epuy h tbc two priorperi* d- 
tkoiIghbelow the high hr& qui- 
d in 199041 and & decade of 
Ibc 19808. 

0 In tbc 19808 private plaintiffs 
mtmmked pnWc plsintiffs, while 
Ibc revuse has beea me thug far in 
Ibc 1990s. Moreova, while the mb- 
dia wm ooly slighUy mon of its pub- 
lic plaintiff casea in t&e 1980s than 
private, in the 1990s media win 
41.7% of private versus 34% of pub 
lic plaintiff cases. 

Dampge swnrds, both ava- 
nge a d  mediaa. for public plaintiffs 
in tba 1990s are mre msnhvicc 8s 

privnfc figure trials. In the 1980s the 
median was bigher. but the avernge 

h i g h a s t b e w  ' figuresin 

wa6 Iowa for public plaintiffs. 

1996 wa6 a bad year for b d -  
Urstdefeadants. unwrtpriorreportiag 
periods, thae were as many brogdcast 
casesapthereWe€eprint. lbatisrefk- 
sonably conskmu with 1994-95. but in 
part Rporting periods back to 1980, 
print cases have significantly outnum- 
b a d  broadcast cases. Moreover, in 
1996, broadcasters lost dl but om of 
their cases. while print won three of 
theirs. Inthe198os,broadastaswon 
more of their 6cvencases than print de- 
feudants did, a pattern that has beem 
jagged ntbestin the 1990s. . A high pacentage of appeals 

but preliminary data suggest that darn- 
am still pading from 1992-96 trials, 

agesfinallypidinthel99Oswillcon- 
hue to be Iowa tban the amou~ts ini- 
tial awarded. 

t While trial courts in the 1990s 
have granted a smallex prrmtage of de- 
fendants' motions to revase advese 
vadicts as compud with the 1980s. 
deEeodpnts appear tohavebeoom - 
sua?tssful in obtaining new trials. 
Available data on posttrisl motions in 
1996 trials remain incomplete at this 
t k h % ' I h u s E s r , ~ ~ , t h C d ~ I W -  
tionforaJNOVwa6deaied Onthc 
obabnnd, two of the nine jury mvxrds 
from 1996 hwc bemnndihl, one by 
grantof anew trial and one by entry of 
a remittirur. 

* Appellate data m not ye% 
a v W 1 e  for 1996 trials nnd B hi& per- 
eeatageof appeals m+~ still pending from 
1992-95. However, data from earlier 

age of judgments that are either being 
settled or not appealed in the 1990s as 
compared with the prior decade. Thnt 
is, only 6.6% of pkintiffs' verdicts 
were paid without appeal in the 1980s 
versus 16.7% thus farmthe 1990s. and 
only 8.1 16 of plainhffs' v e d c t s  were 
settled UI the 1980s vena16 a settlemat 

periods showrm inaeascin the percent- 

rate of 19.456 lo datein the 1990s. 

In those - where defen- 
dants have appealed there hss k 
decline since the 1980s in th. o v d  
rate ntwhich initinl jrsdgmeats 
some W o n  dhubed (nvased, cb 
maaded, remitted), with 61.8% of 
awards disturbed in the 1980s Y~~QLG 

only 23.6% thus far in the 19906. 
Homer, W a r e  some signs that the 
disturbance rstc on appeal may be ris- 
ing somewbat as the 1990s have pm- 
gressed,witha37.5% d i b i u b l  cerate 
for the 1994-95 period to date. 

Finally, the 19% survey of- 
fers a conrparison of results in &famu- 
tion and related trialst0 the results in 
produdsliabilityandmedicalmalprac- 
tice trials over the period 1990-95. 
The data sua& that d e f h t s  in li- 
bel. privacy, and related claims prwail 
significantly less often at trial and are 
subject to punitive damages signifi- 
eantly mm often than are def- 
in produfts wily pod medicsl mal- 
pradiw suits. Cu~~clusions regarding 
the sizo of thc total aamases 87vplded 
m SO- more tentative becpnse 
ndtha of the published stodies oscd 
for comparisonp-ted data m an 
aualogous mamm to the LDRC data 

. 

0 0  0 a o  

Single irrucs the LDRC B m  
adlabbfrom IDRC a! the Wsf Of 

J35.oOper issue. 

subsrriptiolu for all four Ksm of the 
1997LDRCBuu~nucuc mnilabk for 
SI IO and indude a looseleaf binder 
for ar&iwl storage of this ycar's 

iSSueS. 
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COULD YOU HAVE MISSED IT?? RICHARD A. JEWELL SUES 
THE ATLANTA JOURNAL-CONSTITUTION 
*CNN FOLLOWS NBC IN SETTLEMENT WITH JEWELL 

*JEWELL'S COUNSEL THREATENS MANY MANY MORE CLAIMS 

As had barn promised by 
Richprd Jcwcll's CoUDsel. Jew& hps 
filed a lawsuit rgpinst lke Atlanta 
J d - C b W h I O  ' n m d  vcuious of its 
caployceu aUeging libd based opon its 
covaap of tbc susped in lb At- 
lmlta ccnteantl Olympic Puk bomb- 

and Ovanight media saltation first M 
hauthmMsprpoctedbomkt, isrsstr- 
ing ch.1 be was a private figure at the 

ing. J c a r C l l , t h e S ~ a s a a i t y ~  

time of the defnrmtory publications. 
And with thenewspsper stating that it 
bclitvcs that thc Caarges in the com- 
plaint 'ucwitbwtfamdoton' md that 
it hs M intauion of etttlhrg the suit, 
Jcwell'a c a w d  wns probably correct 
w k a  be was qu&d M prsaicting '8 

loog d hsrd fought W e '  ovcr the 
claim. ThtAtlpntnnewbpPpawpsthe 

to ideatie Jew& firatmolgmmtm 

uc amrmber of m storits from July 
3ah euollgh August 1, md m Gpinim 
C O h U l C l l l ~ l .  

Ab0 Mmcd in tbc snit WPsJiew- 
4'8 zwmtr employs, piedmoat cd- 
legqitspiesidcntditssp0lrcsmnn.d- 
l e g e a t o h m m s d c ~ . n d d e h a t o q  

W i t h l k l c o l l C g O ~ t o ~ ~  
*olplpicaomrily. 

Ihs8IJiteeebauDapecifibedd.m- 

. .  
M a w  & k l C h l t b c q l a i n t  

mtmmh abotd J d ' s  cmploymrat 

.ga, bo& compcnsrtory md punitive. 

IT'S AN INTERESTING 
COMPLAINT 

while much about the +page 
cnmplaint is interesting, a few items 
stand out. FirsI, of -. is J-6 
contcotion that despite 111 of the inta- 
vims be gave in his hcroic p b .  which 
WUI prior to the covuage that is alleged 
tobedefamatory,hewpsaplivatcfig- 
ure. His complaint st.tes that be did the 
initial interviews with relucrpncc and 
only at the request of AT&T. A c h  em- 

employed htm. 
ployed the securrty fonrs whtch m blm 

Second. he concedes in the 
complaint that the nnvspaper had both 
FBI d AtLanta Police DepPrtmmt 
sou~cts, rl- Midmtified. He S- 
sats that ntc Atlanta Journal- 
com.nufm 'failed to employ rta8011- 
able prmdurcs to invcdgate arhy m- 
named law alforcempt official8 Wac 

willingtoleakMr. Jewell'snnm'wha~ 
n o d w a r r p n t h a d ~ s o u g h f n o  
amst was bunineat. md the officials 
would not go on the record to wnfirm 
that Jewell was a suspect. Other 11- 
lcgedly false statemts are also con- 
tended to have bem made without rea- 
sooable investigntion on the part of the 
Ihwspqmde-ts. 

While Jcwd's counsel was 
quoted as saying thnt it was' 91 
to the litigation whether Jewell was a 

'is 60 bad, it won't matter.* he told the 
F u l r o n c o U n t y D a i l y ~ ~ 1 1 2 9 / 9 7 a t  

d-. a fair reading of thecom- 

Ihird, J-ll tnlas on a cd- 

private or public figun - the l tporhg 

2 -andthenaregaraal allegaticasof 

p-auggests-. 

urnnthat.ppearadinrkncwspspa, 
evm naming the c o w  M a Mea- 
dpnt, ch.1 liLmed lkl seadl ofhis d- 
dmoe to tbtof W a p w i u i m b  W n  At- 
Lmt.nms3childmtrrderrr. whilclmdb 
~ l ~ ~ - ~  . inhamt 
plaint (Pan. 137) M 'yellowjapmalism 
of the worst kind' - the column PT 

quotedin chr cwnphinr suggestsarcla- 
tivdy stmight-fonvard Q19c of opinioa 

w. ~ a y  am, who W U I + ~ I I ~ -  

Fourth, the comph.int amtmds 
that the presiaeot of Piednxmt college, 

ow articles d who is d in the 
complaint as a &fedant, on Nwunber 
26 of 1996 signed a 261-page StDtanCnt 
under& for Jewcll's u)u116cI inwhicb 
he denied making the various d e b -  

to him. ndmitted that they were false, 
and if made would constitute an kvl-  
sim of Jewell's privpcy with respect to 

torym- . g statements pttributed 

his anploymmt at Piednmmt. A copr 
of Ibis cxtrpordiaary docommf how- 
mer, wes notauached totfio complaint. 
presumably it will be made svnilable in 
the first round of discovay. 

prtsidmta~.eoordisgto 

thanoneintuvicw to h lmdia (mhieh 
the complaint, not d y  grauted morc 

should make his cumnt depials a bit 
a i e r  to amssheck), bat called the 
FBI afta seeing Jcw&as-bero on Me- 
vision to suggest that the FBI take I 
look at the forma Piedmont employee. 
~ c c o r d i ~ g  to the reports, a- told 
the FBI d the msdia. UnOng & 
things, that J e w 4  inhis role asfgmpus 
cop was over-zealous, immatum . a- 
rafic, enjoyed the limelight, had bao 
toldto resign or be fircd, and shouldbe 
looked st more closely in connedr 'on 
with the Olympic bombing. 

a~,somrdingtothecom- 
plaint, left hir last job lmder a cloud 
and 'bas beul dedcnbed M having a 
personnlhis tory~cvidmas  insp 
p r o p r i o t e j e a l o u s y m d ~ - ~  
WenMadcsiretotlevrtthimStlfiato 
the limelighL' (complaint at Para. 
B) 

Thnswa~acomplaintthpt 
r r t g g c s t s s o m c o f t h e m o s t ~  
and ehlleaging issDcs in h i  kw, 
with a ast of chrnacrs - ths 
newsp.per-dcfeadants lsidt - am0 
promiss tote novel, at h v a y  least. 

AND CNN SElTLES... 
As lke Journal-Cowtirution 

geared up for the lawsuit, CNN m- 
d that it had d e d  with Jnvell 
md his mother. Neither the m u n t  
paid (and Jewell's c o d  indicated 
that there wa6 mmey paid to Jew& and 
hismother) wrmyofthetermswae 

ing its continued belief that its coverage 
was fair and ucumte. CNN had previ- 

made on a crossfire program. * 

m o u n d .  cNNwesreportadasstpt- 

Mlsly issuad M apOlOgY fOr 8tPte-k 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



Page 6 February 1997 LDRC LibelLetter 

m c  Telepsychic Verdict Reversed 
w-'+*€=s* 1) 
claims brought by a diffeamt grwp of 
plaintiffs. but Msing out of the same 
new8 repoll. swsnlm v. ABC, lnc., 
No. 94-8524 JMI (C.D. cal., Feb. 13, 
199% 

The SMdm suit, which was 
earrsolidatsd at trial with aasir v. Cqpi- 
tal C3iu/DC, Inc , BIose out of a 1993 
ABC prh.mm?Livrhiddm - in- 
~ i t l t o t h e t e l e p s y c h C i n d u s t r y .  
Like the recmt Food Lion case. the 
t d c p s y c h i C ~ i n J u d a d h i d d m a m -  
an footageobtsimdby an ABCrepOlta 
wbo obtained aqloyment with 8 Cali- 
fomie telepsychic operation. 

During thecourse of the under- 
UNQ w o k  ABC recarded u)nycTsB- 

tions with two telepsychic operntors, 
Mike snndas nrd Narsis &rsis (aka. 
pralEii@nd). snndaswaslecodd 
QIL two ~ i o l l s  tulking to ABC re- 
porter scboey Lescbt. who had beea 

. .  

hired by mC opaation as a te4epychic 
oprstorpltdwwreahidden camera con- 
ctaladinbcrhat. oneoftheooaversa- 
tions was foiordcd nt Lescht's abicle 
mdtheothaatsloders'. 

Kersiswnsfilmed by ABC caun- 
cnmpll Steve Bell, who d the site 
pasiagur Lcscht's boyhiad and talked 
wittr gcrsis in tbe employee. I h m  
FdtowingthCprimcllmcLiWbrosd- 
ast, which inclnded a six m n d  por- 
tion of the C a I v d O n s  with spnders 
a d  nine sacmds of the cammation 
with Kmi& both sanders md Kusis 
~ S u i t ~ A B c n l l e g i n g m J p W f u l  
QvcGdToppiDg. inrruhion. plblic disflo- 
mm of priMte fixas, drlst lig& intal- 
t i d  md negligent inAidion of uno- 
tied distress, andviolatioLl of the Cali- 
fornia constitutional right to privacy. 
Prior to hid the court threw out the 
'brondcpst" claimk-false light and pri- 
vate facts-but left the claim for inva- 

n p b Y  iotact. 
sion of pri~acy by aureptitious photog- 

Jury: No Reasonable 
Expestation Of Privacy 

Despite the fact that the jury 
found that the communications betwee0 

Lcschtnnd sandersandthosebehveen 
B e l l o n d M  were not protected by an 
objectively reasonable expedntim that 
the W n v d m  were oonfidmtipl, he. 
bialcourtatthntpointinstructed W u r y  
sua xpoiue that it oould find ABC liable 
for a 'sub-tort" of 'the right to be free 
of photographic invasion." The jury 
thea did j~ that, ABC OVQ $1 
million in wmpemato~~ and punitive 
damngs Before the jury completed its 
delibmtions, however, KeKis.died of 
dcohol poisoning a d  the jury m v d  in 
his favor died with him. @is pprcllts 
have fled a wrongful deathclaim against 
the w o s k  whicb was recently upheld 
by the Ninth Circuit against ABC's mo- 
tion to dismh See W R C  LibelLuter 
lanusry 1997 at p. 5.) 

me Appeal 
onappeal, ABCargoedthattbe 

trial court's sub-tort of invasion of the 
right to be free of photographic invpsion 
si@y did not exist. Rather, ABC f ~ n -  

tended that because the jury had found 
that Sanders did not have a rearonable 
expeetaton of privacy in the Ibcorded 
convabations,hewasbarrcdfrornrsov- 

Privacy. Toarpportitsugrmvntthat 
l k m - c d i W d d O p B ~  

give rise to aninvasim of privacy dpim, 
ABC cited numemu non-C&f 'ornia 

eringonarqthaoryallegingimgsionof 

case6 disxE&g ~ l a c e p r i v a c y ~  m- 
cluding, Kcmp v. Block 607 P.slq-p. 
1262 @.New. 1985) a d  P E U  v. Bobby 
Baarid, Ud, 895 P.2d 1269 (Nm. 
1995). M well M CaWomia's @ate Cleo- 
t r o n i c e a v ~ i t a w w h i c h ~ c l u d e s  
objectively l l o n 4 ~ c o m r m m i c a -  
tias from its wverage. 

Sanders, for his part. argued 
that a claim for invasion by atrreptitious 
photography exists 'if mC person $0- 

togmphed does not subjettively intend 
that his communication be pho- 
tographed, evm if the w d - n  
occurs without an Objectively reasonable 
expectption of privscy." 

In reaching its deckion &e Cali- 
fornia Court of Appeal fust noted that 
'in general, the invasion of privacy tort 
requires an invasion into a secluded area 
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Doe v. D & .  News: "Rape Hoax" Case Dismissed 
ch;lpta in .case that has involved eoafi- 
dcoripl police Bo-. UI azmuym0u.s 
public figure plaintiff. John Milton's 
Areopgif ia ,  and the ghost of Justice 
Hugo Black. 

n e  plaintiff, who had beca 
 permission by the court to pm- 
mdwith  ber h i  crpim & tbs UI- 

d name 'Jane Doe," chimed in 
d y  1994 tohavebeea raped i n B d -  
lydsprospstppk Relyingupoaw 
Iwel calfidmw m- inside the 
New York City Police DepMmmt (It 
leastoneofwhom. itwasrevepleddnr- 

iLlg discovay, was thea Police Depprt- 
meat spolctsmnn, John Millex) for the 
hctrul basis of his Stories, New Yo& 
Daily Nnvs columnist Mike MacAlary 
wrote thres articles leporting thDt poliw 
offici& klicved that the plnintirr hnd 
infsctac4b&araped,buthrsreadliled 
a filsc police fgroa to bring public at- 
tention to bear m the problems of v ie  
lcncc l g p i n s t ~ n n d  toeahanosber 
stnturtisIsdivi& 

AAa MecAL.ry's first article 
appeam& however, the Police Deprut- 

(CMplwrdOnpqe 8) 

Sussman v. Amcrican 
Broadcasting Cos., Inc 

After Kcrsu and Sunders won 
their verdicts, a number of their co- 

I 
I 
I 
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C - @ - d m m e  7/ but that henported thatmisinformDtioll0- 
&# publicly, at least, to wmc curately und drew reasonable inferrnces 
i t spos i t ionre fut ing~sc la imthat  horn it . . . . [tJhe nrticles are. nm- 
thaewas M e v i h  that n rnpe. hsd oc- ncricnsble." Slipop. n~ 7. 
auld Infad,thenPolifficomrmsg OILer 
William Bmcm isared a public npolosy to A cell for ADR 
the plaintiff for rmy wmdud on the part of Noting that tho fricrion b & n  

the police departmeor duat might have cesi the CarstitUtioDal safeguardspmt&iogthe 
dollManherrmwmtof theaime. press d theneed for a remedy 'for those. 

wtro suffa at the haads of theprtss," has 
The Common Law Privilege not givm rise to -le solution. JUage 

Innaomewhat\mnwpl~e,  per- Rnmosccdinwi to suggest tbat ' 0  form of 
bpps toLasepthe~ofrevasplonnp Altanative Dispute Rcsdutioa be sdopcen 
peal, in additicm to his sweeping fedcrpl for the adjudication of claims atch as the 
and state coaaitutioaal baxd Opinion. mepnsentlybefonus: Slipop. at9-10. 
Judge Ramos plso isared an opinioalim- Under such a system Judge Rnmos 
ited to the common law privileges and contended, ' [ a ]  tribunal of press profs- 
New Y&s Civil Right6 Law. sionals and others would pmvide for awn- 

Noting that 'the common law governmntal fonun that would permit zep- 

. .  

p n v i l e - g e o f f a i r c o ~ i s ~ t o t h e  utatioostobedcfendedandthecthicsofthc 
stshdoryprivilcge accordedthcpresspur- press tobe uaminedwitlPnltgreatexpensc 
snsnt to New Yorlc's Civil Rights Law 3 end without the thnat to the hpe flow of 
74," Judge Remos srotod that "an aetion opinion and infodon," Slip op. at 10. 
for h i  is bamd if the press article in Becausz the governmat would not be in- 
question was n fair end true repoa of volved, 'constitutional consideratioas 
'official information'" slip op. at 2. would not exist," and '[i]t would be the 

?aejuigeStatadthat the privilege respoasibility of the press to legitimize and 
cm be dekted if thc plaintiff can 'show cmpowaalibel ADR" Slipop. at 10. 
tu thecmdodof thedefedalltsarps irra- 
spansiblc in not reporting .wuately.' The Constitutional Defense 

ast, JudgcRamoslMtedthat '[r]elianoc iond~byJudgeR8mos,bewrotcthat 
upoa qutnble 80- of infomretion, 'the .aoptiOn of the Fourtbeath Anmd- 
w i d u x  official or simply 0 reliable news- merit was part of aconstitotional mro1utim 
pppa. if panhrttd, is sufficia~& to djs- &ai effcfted a Wesale pmndmmrofdl 

6. bUtdmyingtbtscatcs8U~~pcnwrto  

1 6 p f ~ i t i B ~ a t e d t u s o m c 8 t o t b  Op.lt20. 
umtnumtmud * i n t h e ~ p r t i c l c s w a e  Judge Ramos cited back to Bll ear- 

srjpop.at2 considaingthetirdsojlhe Inthemnstitutional defense CQiP 

~ 8 c k i m O f d C 3 S U e 3 S . ~  &lipOp.d S t a t c d ~ ~ ~ d y e o d i n g d o w r y ,  

while Judge Ramos recognized cd~~lreligioa, speechorthepress." Slip 

natacuuatedeaaiptionsofeveatsthatoc- lia opiaioa be tiad writtm in the case in 
currcdinpmsped~'hedistinguisbed which he traced "the historical orgumat 
those harmrack baclmsc the gtandsrd for frsedom of exprrarioD. . . from =pi- 
WpsmtwhcchaMncAlary m y  nndamr de4 (hrough Milton nnd tho framas to An- 

MacAlary fairly pnd accurately npoacd sion, Judge Ramm criticized the Dctual 
wht his poliffi 8ou1~es told him. In the d c e  Qdrimsuggesting'thatthe Federal 
words of the court. 'for &e purposes of d N e w  York State umstitutimprovided 
rtporting in the press, 'the truth' is wht absolute immunity to the pres for even 
wp6 mid by chc police, not whether what 'libelous nnd malicious repom." Doe v. 
thepolicesaidwastruc." Slipop.at6. DailyNcws, 167Misc.2d1,632N.Y.S.2d 

T l ~ u s ,  Judge Ramos concluded 750 (1999, see aLro LDRCLibelzmrr Au- 
that bacause 'Mec/&y was o v a  tnfor- gus~ 1995 at p. 5 .  
won by thc police thal was iIlamm&, 

r a t d y r r p o r t e d ~ ~ t h o s e ~ ~ b u t ~ ~ ~  thonyLovis." Slipop.at6. Inthatd&- 

loseph E. Martintxu is Wirh 1hcJrm 
Lewis. Rice & Fingersh in St. Louis, 
uo. 
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Filmmakers Not Liable for Copycat Crime Sprees 

coacluding thnt 'the law simply 
doesnot rsmgIlizc a cdns2 0f.Ction suclr 
a thnt prescated in Plnintiffs pe$itio%' 
Louisiann S W  Judge Robat H. M d -  

a $20 million negli- m-m- 
gencc &ion fled agninst Tim W.ma 
d oliva s m  among others. for ill- 
juries caused by a nim sprrc that- 
allegedly i n s p i  by the Oliver stale 

. .  

filmNatumlBOnrKula2. B y m v . E d -  
mondron, d al, No. 95-13 (L.. 2lst 
Judicinl District Cuut, Jm. 23,1997), 
slip op. at 2. 

Tile decision mprks the gcoDd 
dismissal of a lswacit lrising out of the 
1994 film. wilich ClULmidd tbc 52 rmp- 
dacrimesprrc andcosuing debrityof 

with b mucder of Mallory's pslents a+ 
Mickey a d  Mdlory Knox-beginniOg 

Eulminating in a violent prison riot. 

B y e  v. Edmondson 
In h a  action, plaintiff Patsy 

AM Byem. who Was shot lod penaa- 
~ 

Texas Judge Denies Injunction in "V Movie Case 
NBC Voluntarily Chooses Not to Show Film 
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DEIFAMATORV 
MEANING STRETCHED IN 

SDNQ 
C o n v d h m m e  9) 
Id. nt QI. Although the Pan arlicle never 
mratiod ha nbility to @om or my 
&t that thc ovadose might have on 
her cure=~~ or raleot, Judge Duffy 

dethmtory to allow n daim to 
lis where n statam& although noted- 
dressing m e ' s  pmfe&ion, by cxtensioa 
d . f f e d i t ,  He&testhatthcacticle 
'SuggeSys]' incapacity to perform by 
St.ting mat she had a cardinc pmblem, 
dqn'm?im d P weight problem. 

An addit id irony in the C8se 
is that in discovay, the PLaintiff admit- 
ted thnt ShCm d d m  damsges to 
ha pmfessioDnl intaests as a result of 
thc article apaa fromdisputad erpenses 
fa'damageoanh'ol" AndJudgeDuffy 
rrfused to apply New York's single in- 
st.nce d e  - 'a statmmt that reLates to 
P single act of bosirrcss or professional 
malfepspnce is not actionable, absent 
special dsmages' Id. at 9-10 - because 
the rulehas never ban applied to anon- 
business mistake tbat affects business 
um@eaxy 01 .a chnnctcristic" of 

pstclude punitive damages. howeva, 
based 011 New Yo& m p i r e d  of 
 law rmlicc 98 well as actual 

ptainti& The PanaFon thir motion to 

malice nnder PrOtaaliL- v. capiral 
CitiUIABC I n c .  n e  Post was q r e -  
eentod by SI& Me%calf nnd Dori AM 
Hmswiah of DCS e m b a  firm 
SqImdnm Eumoff. plesent & sheinfetd, 
U P .  0 

Formcr l3RC fnurn C 7 d . u  is 
auassoaae * 

& P& in Portland, M a i m  
crl Pmi, IWleny, &liHnu 

Filmmakers Not Liable for Copycat Crime Sprees 

(Connmurdfrwn~e 9) 
clerk. Edmondwn ha6 told nuthorities 
that Dams shot Savage aud then, the 
next day, copxed her into shooting Bym. 
thc 601M: way W&y copxedmory in 
thefilm. 

The coneovcrsy over thc film, 
which has nllegdy givm rise to cqy- 
cats in Utah, Gaagiad 8s faraway 85 

Paris, gainedwider attmtion inthcwup 
=of 1996 whea amelkt John Grisbam 
publicly criticized Stone for making the 
film. Grisham.whowarafiimdofSov- 
age. stntedat the time (haf 'Thc 'nrtist' 

pulled the trigga." Grishamllsowrote 

dits against the likes of Oliver stone, 8nd 
his proauction company, and perhaps the 

men the paay will be over.' 

should be rc+red to share ule e- 
bility dong with the nut who actually 

that the movie 'glamorizbd casual may- 
hemandbloodlust. . . . Onelargeva- 

sxeu~writer, and the studio Wf, aad 

While Judge Morrison sympa- 
thized with the 'personal tragedy' suf- 
fered by the plaintiffs in the case and 
stated that he 'crmwt persoaally oondolle 
mucb of what is depictea in motion pic- 
lures, television aad the &,' the cwrt 
lux+.edthnt'similar* . have 
kcn SlmDSt nnivasany rejedea as stat- 
ing c8pses of action in the lwum of this 
c0Imtzy.O sIpop.pt1. 'zhns,thccaart 
d u d c d  lhat "tbc law simply does lux 

slip op. at 2 
mxgniz pfs. Byax'] cause of dm. 

MiIlw w. Warner &othenr, hc. 

State Coua Indgt MelvinK. Westmors- 
land also dismissed claims against 
Wprnar Brothers, Tim Wama. and 
Oliver Stone mising out of the production 

onDecemba3.1996,Gcorgis 

Texas TV Movie Injunction Denied 
w==dmmc 91 bilityforcreahgsucbasituation.'Slip thiDkingonmypart, butIwouldfeel 
Drpgo stated that *it may well be that catnin that KXAS would wmt the de- 
upon voir direwcfanwt find a fair fadants, the Statc of Texas and the 

hputid jury and the ca6e dl family of thedeceased d tobaveafpir 
have to be mvcd at great end in- hid." Slip op. at 4. 
C T d  expense to the taxpayas of KXAS subsequently chose not 
rtris wunty nnd to the victim's family. to air the film. 0 

w[As should share in the responsi- 

op. at 3. 
And, he continued, 'regardless 

of my deciim today, I wwld strongly 
urge KXAS as a respoasible citizen of 
this community to consider voluntarily 
preemptkg or wt bhowing tbis film .in 
T m t  County. Perhaps this is wishful 
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New York Court Upholds Anti-SLAPP Action Against 
libel Plaintiffs' Motion to Dismiss 

Applies Protections to Statements to the Press 

LDRC LibelLetter 

Purpose, Scope, and Provisions of 
the New Yo& SLAPP Statute 

In ordcr to claim prokction 
unda tbe New York State SLAPP 
stptutc. tho defendant myst estnblish 
tluttbcundalyinglowbuitis'm.ctiaa 
involving public petition md pprticip.- 
th.' N.Y. Civ. Rights Law 0 701(1). 
lhis Iqllima a showing (I) tbpt thc 
pLintiff in tb underlying suit is a 
"public qplicant or permitiee," de- 
fined as ale who 'hps applied for or 
obtained a permit, toning chauge, 
lepae, liaost, Oatificw or othr ati- 
tlement for use or pcrmissim to act 
from my gove?nmalt body"; and (2) 
tht tiaehwmit was -mataipllyrtlnted 
tomy effoasof tbcdefeod.nt to report 
on, 00mmeDt on, d e  on, cl~~.Uagc or 
oppost such applicatim or permis- 

4 lXa) ,  (1xb). 
As a preluae to his discusion 

of the applicability of the New York 
SLAPPstatute, Ju6ticeLevittaotedtlut 

Siol~" N.Y. Civ. Rights h w  0 76- 

&papose of thc statute is to "pmreot 
wetl-beelsd public permit holders (or 
rho6s8edring such permits) fromnsing 
tbsthrcatofpasonaldamagcgmd Iiti- 
~, inthnidrtiag, or pmishiDg individ- 
nab.-- 1.. 

and o t h a  w b  have involved than- 
tdvca in public .ffiirs' by opposing 
thcla'Id.atcol.2.(fitingciti?alPar- 

*CQ6ts.. . M a w  Of hsnss 
. .  

tiCip.tim Act, 1992 Consol. Lw. 
Catp.767,01). Hethmwentmto 
obscm: 

It is the opinion of this court 
that plaintiffs' defalnatim law- 
s u i l . ~ . g p i n s t r m a d h o c  
group of univasity ptofessors, 
shdents, and alumai who have 
@en agsinrj plaintiffs' alleged 
improper management of the 
University. calls out for the 
Slafute's protection. 

The New Yo& S W P  stahlte 

offers a wide range of prorsdion to & 
~ i n s L A P P s u i t s c o s c s m d  at- 
torneys' fsesue -eaable if the suit 
' k r o s c o ~ o r ~ w i ~  
.ElhtMhd . b.sisinfnctpodkw,pod 
collldnotb.apporkdbyasubstantinl 
ugummt for the. artmsion. modifica- 
tion. or ICVQGPI of Qistiag kw." N.Y. 
Civ. Rights Law 0 701(1)(a). Compm- 
sstory dpmagesmy .L6ob.IbcovcItd if 
the .ction %as cornmmoed or ooatin- 
Id forth. purpostof bsmssing, intimi- 
dating, punishiDB or othemise mali- 

speach, petitim or .sbociQtioll rights." 

nally, punitive dampsts m y  b. -- 
d m a ahowing rhat theplnintiffs 
aolcpurposcinbringingtbomlitwPsto 
inhibit fltespeechorpssociDtionrights. 

ciously iuhiiting the fm exercise of 

N.Y. Civ. Rights Law 0 70-.(1)@). Fi- 

N.Y. Civ. Rights Law 0 70-.(l)(c). 

NY SLAPP Statute Applies to Exist- 
h g  As Well As Pending Permits 

JUStiCeLcvittformdthptAdel- 
phi is a "public pamittes" because its 
operptmof thclmivasity md its ability 
to.warddegrees.TtdepmdeatPpon. 
grclat from the State of New YorL rmda 
thosrrtcEdwahon . Law.Mortova,bc 
noted, Addphi remairvd subject to con- 
tiauad stptc ovasight. slip op. atcd 3 

llICTNStCCS~tlutlmda 

k e g  iElimitedt0 llw8esx!khgtoobtain 
.ticaDscorparmitmdtllatbamusc 
Adelphi had no rllpIicptioDs d y  
peadingbeforcthostwthomtatutedid 

statute 'applies to those who have 

tho&? sseking one. " Id. 

thoNewYodr&t~~U. .puMicpamit- 

not apply. Justice Levitt rejected this .r- 
gummt, noting thatundaits term the 

'obtnined' apamit orliccnsC M W& .8 

NY SLAPP Statute Applies to 
Statements Made to the Medm 

lustice Lcvia also rejected the 
argument thnt the New York SLAP€' 
statute is limited to suits arising from 

(Con~rmrdonpr8* I D  
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New Qork Court Uphokis Anti-SLAPIP Action 
the participants in the debate to influ- 
amx thotcmcngeoftcll dctcrrmnes ‘ t h e  
outoonae. Id. 

Finally, Jwtice Levis held 
open the possibility that &Committoe 
mi&! be able to werpnit ivedmn- 
ages ftom the Trustees, holdiag that 
the allegation that the Trustees had 
bmught the lawsuit ‘for &e sole pur- 
poss of hnrasFing, intimidating, pun- 
ishingorotbermse . maiieioudyinhibit- 
ing the freeaerciseofspeech. petition 
nnd PSGOCiBtiotl rights” was ‘morc than 
adequats” to survive a motion to dis- 
miss. Id. 

Less than one week after the 
decision in Adclphi Uniwrsity. the 
N.Y. State Reg& removed 18 of the 
19 Adelphi trustees. slnting that they 
had ov+d thepreside& nnd failed to 
keep trackof his compensntion or to 
review his job p e i f O l m a w x ,  and tbaf 
inaddition,tuvtncje+shpdimprog 
erly benefited from doing busies 
with the university and had failed to 
disclose these dealings. See N. Y. SMe 
Regenis Ousi I 8  &&hi University 
TIUS~M, N.Y. ?haEt, February 11, 
1997. Although the tntstces initially 
obtained n court order blocking their 

removal. they ~~bseque~tly resigned 
rhdr positions. See 18 &&hi ~cguur 
Ruign. N.Y. TQces. F e b q  14, 
1997. 

flthough decided only in the 
contwt of (I motion to dismiss, &lp& 
uniwrsity is the firsr deckion to pt 1- 
-tmlplate the possibility of pwarding 
damages under the New York s w  
SLAPP statute prior decisions pddrrss- 
ing the StDtutehad e i k  fomd it imp- 
plicable because the undedyhg euit 
was not a SLAPP suit or or had de- 
clined t0 I W d  attorneyS’ fees and 
costs Uder the statute. See, cg., Hm- 
feM v. Sea Gate, 1995 N.Y. Mi=. 
LEXIs522(N.Y.Sup.CX,N.Y.Co.. 

ply becausemdedying suit was not a 
SLAPP suit); In  he Mamr of Wrst 
B r a d  Gmwnmion Assodation, Inc., 

ston, 636 N.Y.S.2d 61 (2d Dep’t 1995) 
(rem of trial court to award costs aod 
attorneys’ fees was not an abuse of di~- 
d o n ) ;  Rmnbo v. Gmowse, No. 95- 
15344 (N.Y. Sup. Ct., Suffolk CO. 
septemba 17, 1996) (stntute not appli- 
cable becausc undmlying msliciws 
proseartioll claim WaE not ffivolollE). 0 

August 10,1995)(statutedoesnotep 

V. Planning Bamd of To~n of C&k- 

Supreme Court Update: 
PJtan w. CBpitalGtiedABChc. 95 F.3d 32 (10th Cii.. 19951, cartdenled, 65 U.S.L.W. 3563 (2/18/97. 

No. 96817) 

The U.S. snprem cooa has 

Ishorm. fcdapl district court gnnt of 
~ j = k m = t ~ s u b s e q u e a t p f -  
lklnmceby the court of Appeals for 

denied kkVEI@d Robat Ifl tOn’E pb 
~mforartioIprilctting~anok- 

&e Tmth CirCpit in favor of ABC. 
Tiiton, ’Imgcrsd ova Q 1991 primrli i  
Live brosdcast which alleged that the 
llunmel led m exfnvagant lifestyle and 
made fnlse promists  to his followas. 
sued the network for libel and hhe 
light invahim of privacy. ’Ihc dislrict 
court’s grant of a u n m a ~ ~  judgment was 
baed in part on &e issues of falsity. 
opinion md substantial truth, but the 
nctual d i c e  staodnrd provided the 

. .  

t o u c h s t o a e a s t k c o o r t d l l d e d ~  
Titon simply did not show that with 
comrindng clarity tbat ABC knew or 
h a d E U i o n 6 ~  16 to tktmth of the 
Rpon SULDRCLibelLmrr, Septem- 
bm1996atp. 1. 

T ~ ~ ~ I I ’ E  petition, which nlso 
sought PIL injuactim against rebroed- 
clst, prtseatsd the following I.peStions: 
(1) Is the plaintiff E S e n t h  Amend- 
ment right to a trial by jury violated by 
the district COUI~’E grsnt of summary 
judgment? (2) If a libel plaintiff proves 
tbal sta(ements and implications in a 
broadcast concerning him are false. is 
he then entitled to an injunction pre- 
venting rebroadcest of those tame state- 

BEatE and implicatioas, regardless of 
wile&?€ they wallttad with kooatl- 
edge of their falEity in the first instpoct? 

also has * pttition for catiorari before 
the U.S. .%pxme coita. In that -. 
arising out of the gamc broadcPst, the 
church alleged Nc!o v i ~ h t i o r ~  and am- 
spiracy. nlesuitwasnlsodismissed~ 
the district murt ~evd and subsaluentl~ 
affirmed by the Court of Appeals for the 
Fifth Circuit. Word of Faith World Out- 
rea& church v. Sawyer, d d.90 F.M 
118 (5th Ci., 1996). cm. filed, 65 
U.S.L.W. 3524 (1128197, No. NO. %- 
1056). * 

Tdm’E ministry. thc word of 
Faith World Ouhwch center ChUFEh. 
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T nR 

due to the NBA's cxpmdmm ' of effort 
Md mollcy, to which Ihc defeadpnts 
d e  w contributicw the defendants 
waetryins to 'reap wben t h s y b a v O o o t  
sown. *they rrpoaed NBA gtm 
sconsandstatistics. ThaNcwYork 
Timcs. tbe AP, md Amaica onliac 
filed lmicus briefs On behalf of tbe &- 
fendants and the other major sports 
leagucs supported tk. NBA's positica. 

AAer bid, Judge P d m  dis- 
misssd tk. NBA's copyrigat infrings 
meat claim but found that SportsTmx 

tatDinmenr of [an NBA] game in 
pmgmz.' and eajo id  &fedants from 
reposing m y  NBA game informotion 
during the by my means.' Be- 
cause defendants copied d y  facts from 

m a t  CLPim b a r d  by the S u p n m  
Court's &xision in Fdn Publi&, 
Inc  v. Rural Td Serv. e., which re- 
jected m y  notion of mpyright uihaing 
t0fpCts.J l l l . ? h i a l ~ ~ ~ e c t e d  

lrgument that sports w== 
0th- Walt6 wen2 within the subject 
mpttaofcopyright 

Ihedefealdmtsamtaukdthat 
*WE6 tbu NBA's mbappropMhm 

prwnpt& rmder Gcctioll 301 of the 

sofar as the claim ddrtsMd copying 
fmmbroodasts. but hcld thnt aclaim 
ddnssing mi-am of NBA 

mibappropMted 'the cxdtemmtd m- 

NBAbiWdCSk,sbcbeldthein6ringb 

. .  

~ ~ J l U i p P l C S I M ~ i l l -  

g p m a r l b c m s d v e s s m v i v o d ~  
siam tbuegrmes WaemJt M'tbincopy- 
r i g b t ' s m m o t t a .  Skcdubkdthis 
dlamdw&forwhichmprecsdeatMs 
atsd, 'putiplprrcmptioa' 
. .  . 

JudgcpRska theabeld that the 
defmdsnts' activity with SportsTrpx 
~comom-cieUy immorsl' behavior, as 

vegment in its gams without mntribut- 

ily on a &es of old New Y d  @sea 
enjoining copying and redishibution of 
radio sportscpsts - casea decided well 
before collgress, in the 1976 Copyright 
Act. brought s i m u l t a n ~ l y  rrC0rde.d 

right protection. and provided for broad 

they wen profiting from the NBA'8 in- 

ingtothosecfforts. shenliedprimar- 

live brosdcarss within the scope of copy- 
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NBA w. Motorola and STATS, lnc. 

. .  (COW-VVW-W 13) 
~~~~W~ on 
claims nddrrssii my material CUI- 
tained within copyrightable works 
(eva if, those w& contained un- 
cogyrigbtabledemalts such lls fads) be 
eg 
t i n l ~ r n * ' w o U l d e x p a D d  
Llignificantly ths repch of etats law 
cl.imspndrmdathepreemptmn in- 
tended by C o m  l m ~ 1 e . * I 0  

congrrss' intentionthatevmts -as op 
posed to thcbmdxsts of thoseevmts 
- remlin in tbe public domain. The 
conrtalso emphpsizoa thediiiieuly in- 
ham! in - thempyrightable 
arorlc fromtheunwpyl-ightablefodsor 
evmts. 

Thc Court next considered 
whe4her the NBA's misappropriation 
CLim .ddrcsscd an infringemmt of 
@I& gearrPny @valeat to the exclu- 
sive rights granted unda copytight 
law. "hCourtheIdthatthevarietyof 
mimpqnMon found by the district 
mmt, the 'broadandfkxible" dodrine 
of 'co '4 immornlity" under 
New Yo& low. was plainly of a t p e  
pmmptairmdaexktingristiagtprsb 
dalt. ' C o d  imnaonlily' was 

copyingad ... mm meaaingfol fa&- 
i o n d i & @ & a b l e f r o m ~  
ofacopyrighl'" Tbccomttamsd 
f l m o l d m d i o ~ ~ r m ~  
J+ presh had d i e d  'simply not 
good law," in light of the nnrulmmh 
to lhccqyxigk A c t ~ e x t e o d i a g -  
tioa to s i m n l d y d  broad- 
cpstsandpnxqlmg . &-- 

sions wae bad.'* 

INS Construed 
The cwrt then held that the 

only mi.lppropriation claim that may 
possibly survive p'oemption is an INS 
hot- claim so mmwly canstnrad 
BS to quire close conformity to INS' 
fads." A true hotnews claim requires 
p m f  of n number of e lemts  to escape 

?Irt opinirm foMd chat n par- 

Partial preemption would violate 

W Y W M f o r w r o q g f u l  

tioa theory 011 which those old deci- 

preemption: (a) geaeration or colledim 
of iI&maon . bytheplsintiffntawst; 
@) the infomratirm is higbly time- 
seasitive; (c) defendant use6 this infor- 
matirm to frearidem plaintiffs costly 

is in direct CompetXrm with the plain- 

efforts without hamring oosts of its 
Own. (a) dehmdant'S prod- M 8UViCC 

Wsprodud or savioc; and (e) wen 
others allowed to hcaridc in this mas- 
nex, the p W s  inccntivc would be 
BO reduced that tbe quality or even cxis- 
-of tbe plpintiffs exvice would be 

Judge W& emphasized that 
'INS is not about ethics,' but about 
P- '011 of a markeiplace in which 

profit incentive to mgnge in their busi- 

protect the public, for without its lim- 
ited pmtedion, 110 one would go into 
the 'hot-nms' bushes. 

The Court found that the NBA 
failed toprove d least two key elemeats 
ofanINSclaim. First.becauseSTATS 
gathe.red the i n f o d o n  carried on 
SportsTrax at a cost, it was thus not 
freariding thc NBA's owll stotisticS- 
@hexing efforts. In addition, Sport- 
sTnrX'8 trpnsrmssl . 'on of 'dk' 
sc4ms was htld to bean eatirely differ- 
cat *informational product" from the 
NBA's gamcs and live gamt broad- 
casts l l b ¶ c a n t f ~ t h e o b v i o l l s t o  
betrue:sportstraxwasmtasubstUe 
fol&C4ldkg~WPtcbiqg8llNBAgam 
andhadnocon@atm .. impactonthe 
NBA'sbusiDess BecousatheNBAre- 
tpinedthsincentivCtomCerthemsrket 
with its owll 'dk'  paga savicc 
and compctc with spoastras '[tplis is 

arbstantially threatened.'l' 

competjngmgatberaswillretpina 

llc&s.U ultimately. INS is intended to 

obviously not the situation against 
which INS wm intended to 
Accordiogly, the misappropriation 
claim w118 dismissed as ptmqted. 

The PostGame Analysis 
Tbe secwd Circuit's decision 

has something of interest for evexyone; 
Sports leagues, sports fans, the d. 
entrepreneurs in new information tech- 
nologies, and even inte'llexual property 
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NBA v. Motorola and STATS, Inc. 

Endnotea 

1 'Ihe NBA roccntly peli- 
tioIIedtheSccandaircuitf0rarrbar- 
ing. and STATS d Motomlo have 
moved for an award of attorney's fecs 
mdmsts. 

2 See, eg.. "BA Sues to Keep 
&om in Its caul.' New Po& Itmu, 
Mnrcb 21,1996; 3/31196; 'Ths NBA 
vs. AOL: You Got& Pay to Play.' Buri- 
nu.r Week, S e p k k  16.1996; The 
NBA Fouls Free Speech'. New Pork 
limes, Odober 22,1996; M. Conrad, 
'The Impad of NBA's SpoltsTnx Vii- 
tory,' W, Novemba 1 and 8,1996, 
'But Is It Good For The News?', Ihc 
New YOAT, November 18,1996. 

3 The NBAassated mits moving 
pspers that it 'OWL@] md cotrtrol[sl tbc 
astion.nddiswmm& . 'onofinforma- 
tion and statistics dating to NBA 
Games. * 

4 939 F. Supp. 1071. 1106 
(S.D.N.Y. 1996) 

5 499 U.S. 340 (1991) 

6 Slip. op. at 1453. 

8 Slip op. at 14% Since this is- 
wa w.6 not rpised m appeal by thc 
NB& it.ppars thnt Jdge  Wintasvns 
Rsching out tor eject^ speculation 
that sports moves or plnp am copy- 
rightable. See R Kunsbadt. F. Kieff md 
R %amer, 'Are Sports Moves Next in 
Ip Lad', llu N a i i o d  Law Journal, 
May 20,1996, p. C1. 

9 Another rccmt exnmple of this 
principle is Unilcd SIarCs ofherim a 
rel. Bergc v. Board of lhurew of thc 
Vniwrsiry of Alabama, No. 95-2811 
(4th Cir., Jmuary 22. 1997). which 
found a claim for wnv&on of intellec- 

(Connnudonpgr 161 
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NBA w. Motorola and STATS. !nc. 
Endnotes 

v. Doric Silk Gorp., 35 F . 3  279, 280 
(2d Cir. 1929). cm. Md,  281 U.S. 
728 (1930). 

14 Slipop. at1469 

1s Id. 

16 Slip op. at 1473. 

17 'Ihctheorighodofhtegmwn 

argued thst Judge pndca erred by d y -  
quiteexotic. OnecommPtotor- 

ing on misapproprintion theory. Ac- 
cording to the writer, urn0 relied on the 
d - c r i t i c i z e d  valula white case, the 
Court &odd have ruled that SportsTnu 
somehow violated the NBA's players' 
slato-law rights of publicity, or. dtema- 
tively. violated the 'moral rights" of 
sports broadcpsters by fniling to credit 
their efforts. R Kunstadt, 
"Misappropriation' Theory Scores 
G.mc Point in NBA V. Motorola But 

1997. The Second Circuit's 
should dimurage furthet 8peculative ef- 
foas to disoova a "hidclm' nm- 
prretqpted-ofactioe 

18 AweeknftatheSeconndcU- 
cuts's Umwns hspded down, it 

deal with a wmpe&o~ of STATS, 
-that thc NBAhad reached a 

sports-Ti*, to carry real-time statis- 
tics galaersaby t h e N B A d t o  suethc 
title "Anthorized Rep1-Timc Statistics 
Distributor of the NBA. ' 

19 On appeal, the Chicago Mer- 
cantile Exchange filed an amicus brief 
Supporting iheNBA. 

20 M. d D. Nimmr, N unmrr 
on copyriht (1996), 0 1.011Bl[211bl. 
Indeed, INS may be the only remaining 
S u p c e u ~ ~  Coua decision in which the 
F i  Ammdment views of Justices 
Bmdeis end H o l m  ( d o  dissentad) 

Will It Count?', NHJ. 21. did not eventually prevail. 0 
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VIRTUAL UNCERTAINM: UNRESOLVED ISSUES 
OF PERSONAL JURISDICTION OVER INTERNET DEFAMATIONS 
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- VIRTUAL UNCERTAINTY: UNRESOLVED ISSUES 
OF PERSONAL JUfUSDlCrlON OVER INTERNET DEFAMATIONS 

W d f m n P o g r J 7 )  
N& surfas, including connecb. 'cut reside&, coastituted solic- 
itatiaa of business within the State. satisfying hmeciicut's 
Img-ann statute (937 P.Supp. nt la), 08 well ns tstablishing 

e o n t a c t s w  for duspmocss pupxes: e . .  

In thc present case, [&fedant] has dtectbd ik ebver- 
tising activitic8 via theIntanetand ik toll-free uumber 
toward not only the &ate of COMceh 'cnt ,buttodl 
statm. l b ~ p s W e l l a s t o l l - f i D e ~ a r e t o  
OommDniCBtc withpeopls .ad thcir businesses inevery 
state. Advatiscment ontheIntcnretC2ltlrepchaSmany 

Further, onoepostedon theIntarset, unlike television 
M 10,ooO Internet uses within connecticut done. 

md d o  a d v e a i s i ,  the advatisernen t is available 
continuously to any Internet user. Defendant] bas 
thcnforc, purposefuuy d e d  itself of the privilege of 
d o i i b u i n e s 5 w i t h i n ~ ~  

K at 16s. 

AfewmonhafferthedecisiminInruSysems, the 
juti6cIic.ti-m issue - again in Maria, I n c  v. cybagokf, 
k, 1996 WL. 714240 (E.D. Mo. 1996). 'Ihe defendant there 
rnalnhlmrdikIntQDetsitema mff in California that, natu- . .  
xally. wls -%le to Nct surfas in Missouri . Althwghnot 
o Q a a h d  It tho tim of suir, the &fedant intended to use 
imsittcorrgisteriatcnsced w r f a s d  toproviae thmwith  
lcqwfxI*- ' ' Ilitplaiffsuaa the defea- 
dantinMissortrifodarlcomt,daimingtrademslkinfritlgb 
m e D t ~ i O j m y  tothepllintiffmthat state. 

O f ~ j U I i s d i ~  the caatfamdthatthcdefeodaat's 
auivitie.3 feu rmda ooc of b tort provisions of Missouri's 
bog~stntote.Tmningtotheduapnressinqniry,bDis- * comr8dmwi&gedthat - [ W m n d f i c i m t m i n i m n m  
~ t o o w l i n p a g o a p l j n r i s d i c t i o n o v e z a d e ~ c n n b e  
e5tabliskd aowy lhmllgh the use of w m  d e l s t m a i c  
commuaicatiom is a new issut mdes due process jurispru- 
daux.' ki. a! +6. Inholding that the ex- of pasonal 
jllrisaidion would oot offed due process, the corut focused 
on the &fedant's intcal to use its site to -Net surfers 
-including choac in Missouri - rind provide them with iafor- 
mationvinthe~andonreamisshowingthatthedefm- 
dnut's site had received 131 'hits" from wmputas in Mi- 
&. K These fads. the court coocluded. belied the plain- 
t i f fs  argument that it wxs maintaining a "passive website." 
Id 

In k u a n  Rcsra~ranr Cop. v. King, 937 F. Supp. 
295 (S.D.N.Y. 1996). the plaintiff owner and operator of 
" n e  Blue Note" JUZ club m New Yo& City cbarged chat the 

R d i I @ O n & C d C ~ S  dmtodismiss forlpdr 

defendant, which ran n jazz club in Missouri also d e d  *& 
Blue Note,w infringed the plaintiffs fedemlly 
marks. The defendan! edveaiised itself with a site 
onnServe+inMhmun ' Thesikprovidsdntetepbonen~- 
ber for ordaing tidcets, butmYonS purchasing ti&& by t e b  
phcme bad to ntrieve themat the club in Misouti m he plain- 
tiff medin New Yolk federal ooort, cmtedng tbat&& 
fendan!'S Intaod ate - llccebsiblc to my- in New 
Yolk State - done Eonstituted n toxtious ad in New y e  
sufficient to ex- persod jurisdiction wa thc &f&t 
b. 

on the & f ~ ' s m O t i o n t o d i g n i s s  forladcofpa- 
Sooal julisdictim the coua firti ooncludsd that the defm- 
daat's n~tivitia did not fall under dtha of the two arguably 
applicable provisions of the New Yo& 1ong-m-m statute? ~n 
what wp8 in effed dictum, the Court thea sddressed Ibe d w  
prooess issues raised by the defendant's motion to dismiss: 

[The defeda~~tl, like numeroub others, simply created 
a Web site and permitted anyone who could hnd it to 
POC+SG it. Crratiog a site, like placiig a produd into 

evm worldwide-but, withou more, it is not an act 
purposefully directed toward the forum state. See 
ksahi Metsl Indus. Co. V. Superior Court, 480 U.S. 
1% 1U, 107 S.Ct. 1026.1032.94LEd2d 92 (1992) 
(plurality opinion). Thm ere no dlegaticms that [the 
defeamlm~t] sctively sought to ~lcourpgc New Y& 
to Bcct86 [its] &, Or that [it] WiMhddmy business- 
-Ict done a contirmous md aystcmDtc part of its 
L?uskm-inNewYok ~ ~ m f a c t m ~  

New Yorkothrthan the WebQte thatwnbcnc+csscd 

shouldhavefonsga that- d n c a s ~  thehesitem 
New Yorkmd be coafuscd as to the rrlationship of the 
two Blue Note clubs isinsllfficimt to satisfy duepro- 

the stream of commercr, may be felt donwidbor  

that [!be &fedant] has my preseore of my kind m 

wmidvhk ~ S ~ t h a t [ t h e d e f ~ J  

oess. 

937 P.Supp. at 3(30 . 
In Hrroa, Inc v. Haas Fouduion, 2 ENA Elec. 

Info. Pol'y & L. Rep 81 @.D.C. 1996); d e r  

ble in the forum - invited usem to correspond by e-mil end 
provided an 800 number for mnking donations. The defm- 
dant alw placfdanadveati6em ina l d  Imvqqe€, which 
likewise provided the t01I -b  number. Relying OD Imu Sys- 

trpdemart co6c, tb5 defendant charity's 5b - d- 

fm and cybagold, the District Court denied the defeadant's 
motion to dismiss for Lack of personal jurisdiction, holding 

~ o n n n n e d o n p g r 1 9 )  
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VIRTUAL UNCERTAINTY. UNRESOLVED ISSUES 
OF PERSONAL JURISDICTION OVER INTERNET DEFAMATIONS 

Here, [defaldant] Dot Corn argues that its umW with 
P ~ ~ r e s i d e a c s I r s f o r t u i t o u s k c o u s c P ~ l v a -  
nipns hnppcoaa to 6mJ its Web site or h d  .bwt its 
nms&deRlhnddecidedtosubscribe. lm 
W-=t- thecoffotatitousconcPcts 

Ms with P ~ l ~  d bc fortuitous within thc 
meaning of Wodd Wide Volkswagen if it had m Pam- 
sylvsni. & i  md pn Ohio subscn'ba forwarded a 
copy of a 6le he obtained tiurn Dot Com to a friead in 

putet along 011 a trip to Par~~~lvauia  and usedit to ne- 
cess Dot corn's &. lhat is not thc situation here. 

embodied WOdd wide VOlkSwagaL C 0 m ' S  CUI- 

Petmsylvania or m Ohio subscriba brought his corn 

Dot corn rcpeptodly Md ~ o ~ y  chose to process 
Paln6ylvaaip residents' applications rind to pssigrl thcm 
parswords. Dot C0mknew that the result of tbeseaa- 
~ w 0 d d b C t h : t  of dectllmic mesmges 
intopeansylvnnie Thetransrmssr . 'onofthesemesarns 

within the meaning of W d  wide vollrswpgea when 

. .  

&ly within its control. Dot Corn cmmt maintain 
that thest contrads ue 'fortuitous' or 'coincidental' 

a def- makm a &ow choice to & busi- 
ness with the residents of a forum stste, 'it bns clear 
notice thnt it is subject to suit there.' World W& Vok- 
swag- 444 U.S. at 297. 

1997 WL 31657 at V? 

Panavidon htemat&d, LP. v. Torppar. 938 
F.Supp. 616 (C.D. Cd. 1996), involved th: infpmous 'w- 
squatter' Deanis T-, who bad sct np a PANAVI- 
SION.COM Intcmct Site. notwithstsndrng . t h a t t k a p w w p s  
thertgisteredoMIcroftbePANAVISION~s Panad- 
aiclrwbdincllifani.for~infringement mddilutiaaofits 
wdl-knowntndempk I n d m y i n g T o e p p m ' s ~ t 0 d i s -  

.dopteaadUqmKm3.pproachnotoscdinInrrrSyamu.C).- 
miss for Lck of pa-scd juridction, the Distrid Court 

bagold. &Nurcm. H a v a  or Zppo. Specificsy, thc Caut 
held (938 P.Supp. at 62G21) that ppnavision's claims charged 
T o e p p e a w i t h c o a d u d m o n p r o p e r l y v i d u r ~ ~ ~  

fcrs from that .pplicable to commmid suits because of the 
'effects test" stptad in Galder v. J o m ,  465 U.S. 183 (1984), 

contacts with rtre forum 

thpacommrdpl, that the dubproass d y & i n  tort cpses dif- 

d that& that test, Toeppenhsdthcneassnry minimum 

Under thc 'effects doctrine," Toeppen is subjed to 
pcrsonnl jurisdiction in Califomin. Toeppen allegedly 
registered Panavision's trademarb as domain n a m ~  

Panavi- with cbe tnowledgc that the nameb belonged 
(Connnurdonplgr 20) 
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sion and with the iateat to interfere with Panavisioo's 
busioess. T o e p ~ m ~ y ~ h i ~ 0 o n m a d a t ~ -  
i f d  F i y , T ~ b s ~ P ~ t h e  
bnmt of which €havision bs borne in California, 
which Toeppcn tmw would likely hsppep because 

of the tbe&ical motion picture and television camem 

nia 

panavisioa's principal place of business aad the heaa 

alb3 photognrphic CqUipnIeat business me in califor- 

938 P . W .  at 621-22.. 

In addition to these eix hadernarLcpses, ELmSsqfi- 
w m  Int&d, LL c. v. Btuis Intemational Ltd ,947 
P.Supp. 413 (D. Ark 1996), addrrssed the Internet jurisdic- 
tioniffutinthemntcxtofadefamationdaim. TheArizona- 
bared plpintirr in EDLlS alleged that the New Mexico defeu- 
&not only breachedtheircoatrod, but also defpmed the 
plpintiff by a d  rrnt tothe plaintiffs customrs m Arbma 
sod in mss~pe6 posted on the defeudant's &mp-e Web 
r i temdf~'Inden~thedefendant 'SdontodismiSs  
for lack of pasonnl j d c t i m ,  the D d c t  Coua afed the 
-repsoniqg as Pwkniswn, holding that the amail. Web 
site md folummessages wen not d y  "'contads' under the 
minimum contnds dy&. but additionally confer juridic- 
tion in Arizona lmder the 'effeds test'' 947 P.Supp at 420. 
s i p i h l l u y  forthcarrrent discussioa the colnt f d  that 
mC Wcbpggcitselfrepnseated apJrposcrul directionofthe 
sgod- ' into Ariwnabccsusethe defendaut could 
forcscc that theprpintirrwould d e r  injury thm 

l l l m  d e h d d ]  diredad the *mail, web page, and 
formn mesage at Arkma because Arizoap is [the 
phintiffsl principle [sic] place of busintss. [Ihe 
p W f f j  allegedly felt the Cc(lll0mie effccts of the 
defirmDtorysrptemeotsinArirrma.... Tllus,if[the 
defedmt] Coyldforrsee thatthensultof the slate- 
m s t s n l i g h t b c t o o ~ ~ ~ c a s t o m t r s ,  

might be felt in Arizona 
(hea [the defendanfl could also foresee that the injury 

Id' 

C. calderv.jones 
Insel Systems, Cybergold. &Nuscur. Zippo and 

Herou dl used a dubproass analysis lhat hinged on the pres- 
axe (albeit at least in part malnvegllt) of some 'plus" fador 
that, when added to the defendant's Internet activities, 
evinced the requisite purposeful projection of the defeodant 
loto the forum state.' In the three caw upholding jUri6d1~- 

tion, a resideat in the fomm state could c a r e  a trans- 
action with the defendant either directly via the ~nm 
( c y b a g o ~  *P), 01 by toll-fm~ numbn p- 
through the - u m a  .%mu rind H a w ) .  In &rru- 

the fontmstataconldnot compl& 
Otransncb. .on widl the defeatdan! atha on the Intanct with 
the telephone muabes advettised 011 the defea&nt*s h h ~  
site. 

SUR. in cosltrast. o 

Howeva. a6 Panavision and EDLas 
'plus' fDftors - makeweight 0I othrwiss - are inelevpnt 
rmdcr Cpldrr's 'effects test," which focuses instead the 
foreseeability to the &f- of the nalum and brtpdth of 
the in-forum injury likely to be borne by the plsintiff. 
calda thus btpls close analysis because it may phy a pivotal 

pxonal jurisdietion in In- defama- role in dctenrrrmng 
tim CPseG. 

CuJdfr involved an allegedly defamatory article 
publisl~cd in l%e Natwnal Enquirer about the well-known 
cntertniner, Shirley Jones. Jones, a California resident, 
brought suit in California Superior court against the article's 

reside&& Neikx defeadant had been physically present in 
California to d or write the article, nor had any ~011- 

trol over the circulation of the nrticle there. Relying on 
WorL-W& Volk.nvagen s statemeat that ' foresembility' 
alone bas never bsep a suffiueatbeaherk for perranaju- 
Iisdictionpnderthe Dueprocess clause" (444 U.S. at 299, 
the defcdants argued that they could not be subject to the 
cplifomio c o a t ' s  jnrisdi&m simply because they a u l d  
have foressa that the Enquirer would have beea distn'buted 
inthatstatc. 

In Zejm that argumeaf the Suprane Cant held 
that - at least as todcfnmpton - foreseeability be k- 
minativc: 

. .  

author and the Enquirds president and editor, both Florida 

[the defmdalts] arc notchargedwithmaclmtargeted 
negligare. btk, th& inteationaz d allegedly 
tatious, actions wms expressly Pimd at - 
pefmdmt] Soah wrote and [defendant] Cdder 
edited PIL nrticle that they knew would have a p o b -  
tiany devastating impact upon [Jontsl. And they 
knew that the bnmt of tbt injury wonld bc felt by 
[Jones] in the State in which &e lives nad works 4 
.in which the National Euquim has its largest cimh- 
tion. Under the cimmstan ces. [defendants1 must 

answer for the truth of the statemeuts made in their 
article. World-Wide VoIkswageu Gorp. v. Woobson, 
444 U.S., at 291 . . . . An individual injured in Cali- 
fornia need not go to Florida to seek redress from 

. .  

"reasonably anticipate being haled into taut thac" to 

(conbnud on p g e  21) 
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lol 
paxms wim, though remaining in Florids, knowingly 
cpuscthcinjuryinwomL. 

465 U.S. at 790-91. 

D. Due Process and Internet Defamation 
cclldcr codd h e  seriws impticatiaM far the Inter- 

Poncn3rion md ww, ptcemcol of de- (or other tor- 

adefadptlt to pumnnl- in tbcplnintiffs horn fo- 
mm if it is fomuable thnt the. pleiatiffwill suffer signifimt 

acL Asilbhtcd by &. .pplicrtim ofits 'cffcds ttst" in 

&us -) m m Inter& site -withcut mm - cpll subject 

injmy thac Momova, m a  suit in other than the plaintiff's 
home fomm, &.court might be able to eradsepersolrpl juris- 
didion at least iftbcdefeadantkncw that the defamation would 
enjoy signiticaut Intemec dissermnoh . .onthcredwrhdisemi- 
nation in bct ocwrrd. See Kcaon v. H u n k  Magazine, Inc., 
465 us. no (1984). 

Hawcva,&PunaviswnnorWUSPddressesthe 
degrtcofIatanctdisaemmab. . ~ o n i a i i l c f o m ~ t o c s -  
td4M thnt rigni6mt injury thae was m 'effect" forrsoepble 
bythedefedmlt. ~ b o t h d e c i s i o n s p r e s u m e w i ~  
dir . 'bnbocrnscoftbtIntcmet'spemasiv-. Ydin 
cotia. cam fAc&cpcratnding the. colla of tbt defedMt6' in- 
-to direct th i ra t ide  into tbc ptaintiff.5 foNmwas'pmof 

y md I i e l i i y  cx- 
ihhgcstcircplnhoa 
ian,tbudcfepdmt~'contamourl 

16.titwss"&.stlu.. .inwhichthe.N~dEnquiruhas 
465 US. at790-91. Likcrvisc i n ~ h  

ploited. ..[thfommst.te' s] market... ." 465U.S.at781. 
If~mdmdnrspuirasllbstpntipllntemctdis- 

mninalim in the forum, thtn - EDUS md Panaviswn 
--forum rasgbility tothe ate . f m w a n o t  
bemfhalt. * Bven proof of W d  llmdrcd Mdom fomm 
-bite m thc dcfmdsnt'ti site might not be slough rmda m 

* 'on -dFcaIl W" aquichg evidence of E a h t m t d  dl6Smmh 
(I= .ypm riots 8). A 'passive" Intcme( sita - Le, a site 
d; ced by thc SaCDdipity of wim happms to yxegl it - 
~llmDstcat.inlyarouldnotproducesufficimtdubprocess 
ccatac& with Ibe fonml.' 

On the &hand. one Cirarit colla -tly held 
that - at least a to M individual plaintiff -& dnimiC 
tim of the defnmpton io the plaintiffs fonun 6 4 I f 3 i ~  unda 

* 

. : 

, .  
. 

cIlldaforduopra+86purpobes. Gordyv. ntrDailyNovs. 
LP.. 95 P.M 829 (9thCir. 19%)." If Gmiy is thegoverning 
rule, m idhidud plaintiff cwld .rguc that &fmalory matb 
rial posted to c y c ~  a ' p i v e "  Internet sik should subject the 
defmdant to jurisdiction in the plaintiffs forum of mideuce." 
Moreova, if Keaon M ultimtely held applicable to 'psssivc" 
Inkmet defamations, the defendant oight also be. subject to 
jurisdiction in MY othm forum hving aoccss lo the'site where 
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W m d W  m e  21) 
prospsd of the DLX Pmcess clwsc shielding defabhts who 
bowingly use this vast communicaticos aetwor€i to inflict cars. the exercise ofjurisaictioa is ddcrmintd bywaminingthe 
q m t a c i d  injury in distsnt forums. 0 

New Pork my. 19,1996). 

The middle grcnmdia occupied by inkactive Web sites v&- ,, 
user EDP exchange infonuation with the host computer. h these 

level of intcrdvity @d QoulmauaI ' nnhveoftbtex-eof 
information that ocam on the Web site. E.G. W~Z, h. v. 
Cybergold, Inc.. 1996 U.S. Dkt. Luis 15976 (E.D. Mo. hg. AIaMda Gigante Ir with rhcfim Moilmrut & c;isante in 

ENDNOTES 

1. 
available 011 thouisring gloasl systemof - com- 
pnter netwxb. The World Wide Web (the Web) - which is 

&ce bnsed on Hypertext Mark-Up h p g e  (HTML). 
thaf =mug other things, pgmirr hypertext lioking b&weea 
Web sites. Howcva, m common psrlsna - and in many of 
the court decisiaas discussod in this article - thc Web and the 
Intgnctaresomehmes . usedasinterchaagepbletams. 

2. 
tortiouS eds commitled in or causing injury inNew York. 

3. ThC decision is also available at 
<http:lIreos.Lmade-lawlaseshms.html>. 

4. ' I b e z i p p o c a n t ~ t h i s d t a R a s u r v e y i n g  
msny of the nxat dcdsionsoa Interml persaoal jurisdidkm. 
NoCingthat&eInteme(msLea it p i e  to umduct m inta- 

The (mn%te€lu4" mtatls thepoply  of services 

but a part of thcIntemer -is the Intemct graphical interface 

C2L.R W A X 2 )  and 3o(ypx3xii). which deal with 

Mtiaal- fromadesldop. Imd tl?a.eis 'scant"laW 
ontheju&di&d issues prising from this "globpl revolu- 
thb" the cant distilled the few .pposite dsisions as fol- 

t h ~ t h a t p a s o n a l j m i s d i c t i o n C a n b e ~ ~ ~  
UaCiSCdiSdirsCrlyproporholutc . t o t h e n a t r r r e m d ~ o f  
unmmcidsdivity &ntrndtycnn&~% ovatheIntan& 
Thia sliding sale is mnsistcatwithwcll &vdciped personsl 
Jumk4On-b. A t o n c d 0 f t h e ~ s p e d r u m ~ ~ -  

lows: 

. . . .  
tiom whae a defendpnt clearly does business oyer the Inta- 
neL If the &fedant mters into coatracts with nsideats of n 
f d g n  juriEdidon that iuvolve the knowing and repeated 
tmnsmkion of cornpya files over the Inkmet, persoaal ju- 
risdictim is proper. E.g., Compuscrve, Inc. V. patttrson, 89 
F.3d 1257 (6th Cir. 1996). At the opposite md are situations * B defendpnt has simply posted information on an Inter- 
net Web site which is accessible to weas in foreign jurisdic- 
tions. A passive Web site that does little -re than make 
infonn~&on available to those wbo are interested in it is not 
grounds for the exercise persoaal jurisdrctioa E.g. Bensusan 
Rcstauranl Cop. v. Kmg, 937 F.Supp. 2% (S.D.N.Y. 1996). 

1996 WL 37657 at aq (foLltlkote omitted). 

5. Toeppcll'r'basiaes"isfindingafsmws&~ 
owner neglcued to register it as M Intemetdompia m, e&- 
cerinp the dompin-himselfaud then selling it to the - whathe latter-onlaterattemptingto re.-&e&J& - - of T-'s prior egkhtim. Pana-m hw- 
natiooal. LP. v. Toeppm, 938 F.Supp. 616,619.621 (C.D. W. 
1996); hteamalic Inc. V. Twppecq 1996 WL 716892 at 81. .6 
(N.D. Ill. 1996). 

6. Compuserve subscribers can set up Web sites dimUy 
tbmugb Compuserve, rather than usiag a separate Inleraet senice 
pmvida. 

7. McDonough v. Fallon McElligott, Inc., 19% WL 
753991 (S.D. cpl. 1996). also addressed the interplay behmen 
Internetdvitiesaad'minimumcontsfts," butinadiffexentcoa- 
text. 'Iberr. becoltse the conteot of tbt &fezdent's web sitewns 
lnuehkdto theplpintiffs copyright claim. theplpintiffprgued 
W t h C d C f ~ * S I n t a n c t p r e s e a c e c m s t i t u t e d ' ~  . "oc 
'- d ~ C " c o n t a c t w i t h t h e f o m m g i v i q g r i s c t O  
'gemral"judsdidim over dle defealdant for my Qulsc of sction. 

tiffsatgumnt: 

Because the web alables easy world-widtpccebs. idknviq com 
'mviathewtbtoqlysufficimtcontadstocstab- 

=we- iishjurisdic4imwoddevimmte h p e r s o a a l j w  
mmt as it axrmtly exists; the Court is not willing to take this 
step. Thus. the fact that [tl~edefealdant] hss a Web siteusedby 
CPLiforninns caunot establish jurisdidion by 

1996 WL 753991 at "3 (emphasis added). 

8. For -le, in Ins@ Sysrmu and Haocs, the availsbil- 
ity of the &fedant's toIl-free number, even whea added to the 
thsonticpl possibility that fonun rcsidmts would access the &fm- 

in the forum that covrts have traditionally required regdiog nm- 
Inmet, intcrstatc business dvit ies .  See, e+. Nicholas v 
B w h ,  806 F.2d 305 (1st Clr. 1986). an. &d. 401 U.S. 

(Connnurdonpgr 23) 

Sce ELAiwptea~~ Neckmales dc columbio, S . k  v. Ha& 466 US. 
408.414-16 (1984). The court perfimctorily rejected thc plain- 

puts- . . .  

dant's Internet site. hsrdly evinced the level of purposeW conducl 
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10. In- coro-vmt Qrp. v. Nokl Indus- 
hits AB. 11 P.3d 1482 Qth Cir. m3), whichheldtht a 
Swedish &faldarIt conld not be spcd in clliforni. for al- 
legedly defaming s ~ r l d w i d c  oorporation, GYrdy p t e s  
C h e - V .  for &e pmpitim that '[a] corporPtion does not 
d a  hnrm in a pllrticulpr Bdogrpphic location in the hpme 

.m8e that M individunl does." 95 F.M at 833. 

11. Burs~eRobertD.Snck&SandnS.BPTOII,LlBEL, 
SLANDER, AND RELATED PROBLEMS 413.3.1, at 745 
(1994 d.), uguing that the 'principle [that minimal cirarlp- 
tioa in the. fonun is inarfficient] . . . ought to survive W o n  
md colda, 00 tbc grounds that arh lilulwirn is less pur- 
posCfiIlly dirsctad' towad nsideJlts of the forum, lcSS Sig- 
nificm~t,' nnd =re isohted,' random,' or fodtoUS'" 
(footnotes omitted). sa &o Playboy Enterprises, Inc. v. 
Chuckleberry Publishing, Inc.. 939 F.Supp. 1032 (S.D.N.Y. 

631 P . m .  at 1363. It should be d t h a t  m Cd@tnk~J?-  
wmc the alleged defimption was v i d  by s e ~ d  of t h e p b -  
Wscustomasoutsi& of cdifm but not incllifomia it- 

injury thae. In light of Gorby's exegesis on prior "I Circuit 
decisims u m e  pasonal jurisdiction in &fanMion cpse~ 
(scc rupm wtes 9 and lo), the dueprocess holdhg in W m  
nia Sofnare is now questionable. 

13. 

self, lltbwgfi thecorporotcplninmclrimd tohsvCblJffed 

IU nddition to Ima @sum, QbmgoU, H-, Z p p  
md Bemucan, see Compuscrve Inc. v. Patterson. 89 F.3d 
1254. 1264-67 (6th Cir. 1996). v i h ~  the 'ph6" b t o m  in- 
cluded the defendant's oontrpct with the ohio-basad plaintiff, 
which provided lhst Ohio law would govern, and the defen- 
dant's periodic downloading of software to the plaintiff 6 conk 
puler punaunt to their coutmc( and with howledge of tbe soft- 
ware's Ohio destination. * 
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AT- Court of has 
nffirmed 8 u m m ~ ~ y  judpmt in favor of 
King world OII claims of libel and fraud 
brought by M slggrieved on-camera 
intavi- who a n d  himself to be 
inMicwbd aod to be tppoabelieving 
UIQttfieintaWse ’ r w a s n p o t m t i d  
investor in his employer’s pmducts. 
Homey v. King world Entarcrinmarr, 
k. No. 01%-W@S (1st Dist. Texas. 
Feb. 6,1997) Tbe W claims w u e  
disposoa of by a finding of ahstpntial 
tmth. Buttbeoourtdismissedplnintiffs 
fnud claims for failure to establish 
damages npaa from deged injury to 
tqmtatim that wpb thew of his libel 
clpim. 

F e  that under Taas law, 
a fraud claim rapires ‘pecuuiary loss 
& f e d  that is directly traceable to, and 
which resulted from. &e false 
rq-tation m which the injured 
p.rtyrelied...Iojluyforffaudmudbe 
esrpblished epart fmm damages suffered 
as a d t  of mother .d by the 
-” tbecourt f d  that plaiatiff 

hadfailedto establish his Cla im.  

Homsey is n biombdicnl 
engineer involved in the pmduction of a 
biompfaial, Proplasf that is used. 

tbe jaw. A corporation sct up by 

tbat beuune subjbct of rmmpo116 

lswsuits in the US. As a result. the 

lmmg ocher lbings. in TMJ implants in 

p ~ m s n ~ ~ c c r t a i n i m p l a n t s  

entity stopped producing the impLot. 
O t h a T M J ~ l a r I ~ w a o ~ b c t ~ w e l l  
10 on FDA investigatim, which 
ultimately seized the products md 
r e q u i d  a patiat wtificstion p- 
dd. 

Plaintiff moved to S W i b M  
where he worked as scientific director 
with enothm wmpeny that itself w88 
OSiagF‘roplastforimplants. Aocording 
to the wurt opinion, en pssistant 
producer for Amrriorur Jownal, 
producsd by a wholly d subsidiary 

export of the proaud to South America 
With the lssistnnt producer d i n g  
himself n ‘Dr. (which he contended in 

of King world, d p l a i n t i f f  abwt 

his affidsvit w a ~  w k t  he hsd kn 
called for years md was the custow 
title for people with degrcts and of n 
catain class etatue in columbio), 
plaintiff believcdthenssistsntproduca 

invc%tol. Eemtwithhim,spokeof6is 
wolk Md his employer amlagreed tob 
videotaped A t h a b i o f ~ ~ e w ,  
m nportcr from Americw Journal 
allivedtonocsoioapmf€. 

’IbefnntdJaimwasbasedon 
the alleged false qres~mtations made 
by the .ssiStnnt producer in order to 
obtain the interview. Plaintiff Bought 
nonpecuniary damages for mental 
anguish end prmniary damages for 
losses resulting from disclosure of 
coafidential i n f m o n  nboUt himself, 
his work and his employer, as well as 
for the provision of footage of himself. 
Asnotedabove, thecourt found that the 
failure of the plaintiff to prove injury 
spart from that resulting h m  the 
~egeddefamationwas fatal tohis frpud 
C l a i m .  0 

to be n legitimate South m w  
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