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     Thank you for being a terrific president of the Defense Counsel Section.  As  you all know, the officers of the DCS rotate on 

an annual basis.  What that means is that a brand new officer starts as Treasurer each year — elected by the DCS at their Annual 

Breakfast and Meeting in November — and moves up the ranks till he/she reaches President of the Executive Committee.  What 

that also means is that each year we are obligated to say good-bye to that year’s President as we welcome the next.    

     Susan Grogan Faller was President of the DCS Executive Committee in 2001, and she has been a wonderful President.  She 

runs a taut meeting — complete with fire horns straight from Cincinnati during each of the Monday noontime Executive Commit-

tee meeting sessions.   She cares deeply about the progress of the DCS and about the creation of practical, intelligent materials 

and programs for her colleagues in the media and media bar, with the result that under her watch a number of reports and projects 

were published and new ones begun.  She has helped us all keep our focus, even as the ground, sometimes literally, seemed to 

shake beneath us.   

     Indeed, I am deeply grateful to Susan for all that she uniquely brought to the post this past year.  It hasn’t been an easy year.  

But her concern for all of us and her patient, intelligent presence made it easier for us to work through the stresses of this year to 

see through to notable accomplishments.  We value her common sense (of course, as a Midwesterner myself, I place high stock in 

the particular version of common sense Susan brings to the table), her sense of humor, as well as her experience as a media de-

fense counsel.   

     Fortunately, she will be on the Executive Committee one more year, as President Emeritus.  And we welcome Jim Stewart to 

the DCS Executive Committee as our new Treasurer, starting January 1.  David Schulz will take over as president, Lee Levine as 

Vice-President, and Bruce Johnson as Secretary.  We will all look forward to a dazzling 2002…with the caveat that following 

Susan’s example of accomplishments will be no mean feat.  Thank you, Susan Grogan Faller. 
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By David A. Schulz 

 

      The jurisprudence of Internet jurisdiction is still in its 

infancy and unresolved legal issues abound.  [Note the 

cases discussed in the box below, and on p.5, if you had 

any doubt about that proposition].  But, three recent rul-

ings firmly reject, in different contexts and on different 

rationales, the notion that the availability of information 

on the Internet, alone, is enough to assert jurisdiction any-

where the information can be read.  These cases require 

evidence establishing a deliberate intent to conduct activ-

ity in the forum, or evidence showing that injury in the 

forum was reasonably foreseeable to follow from the de-

fendant’s conduct. 

1R -XULVGLFWLRQ 2YHU D

7UDGHPDUN &ODLP
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      The first of the recent rul-

ings came in late September, 

when Judge O’Toole of the U.S. District Court in Massa-

chusetts dismissed a trademark infringement and breach of 

contract case for lack of personal jurisdiction.  See Wild-

fire Communications, Inc. v. Grapevine, Inc., 2001 U.S. 

Dist. LEXIS, 18238 (D. Mass., Sept. 28, 2001).  Wildfire 

Communications, the plaintiff, is a Delaware company 

that provides Internet and computer services from its 

headquarters in Massachusetts; the defendant, Grapevine, 

is an Illinois company that markets and sells its Internet 

applications over the Web and, under the name Wildfire, 

provides local ISP services to customers in the (618) tele-

phone area code in southern Illinois.   

      Plaintiff first became aware of the defendant in 1995, 

when Grapevine sent an (unsuccessful) e-mail solicitation 

for plaintiff to advertise on its website.  A year later, 

plaintiff approached Grapevine to purchase the name 

“wildfire.net;” Grapevine agreed, and this transaction was 

completed in October 1996.  However, Grapevine contin-

ued to operate a website at “wildfireinternet.com.” 

     The court’s opinion is less 

than clear about the facts that 

led to the litigation, but in late 

2000 Wildfire Communications 

sued Grapevine for trademark 

infringement and unfair compe-

tition.  A few months later it 

added a claim for breach of the 

con tra ct  con ve yi n g th e 

“wildfire.net” name.  Plaintiff argued that personal juris-

diction over Grapevine existed in Massachusetts because 

Grapevine maintained three websites that were accessible 

in the State, Grapevine had solicited business from plain-

tiff in the State, and Grapevine had signed a contract with 

plaintiff, a Massachusetts company, that contained a Mas-

sachusetts choice of law provision.  Notwithstanding that 

Massachusetts is plaintiff’s home state, the court rejected 

its choice of forum. 

      The court was entirely unpersuaded of the signifi-

cance of Grapevine’s websites, standing alone, to the ju-

risdictional issue.  The court recognized that Massachu-

setts residents “could theoretically purchase” services 

from the websites, but without evidence showing an 

“actual purchase” by or “direct solicitation” of customers 

in Massachusetts, the court found the existence of the 

web pages insufficient to establish the necessary 

“minimum contacts” with the State.   

      The court did not expressly apply an active/passive 

analysis, but found the lack of commercial activity with 

defendant in the state over the Internet to be significant.  
�&RQWLQXHG RQ SDJH ��

7KUHH &RXUWV 5HMHFW ([SDQVLYH 9LHZ RI ,QWHUQHW -XULVGLFWLRQ

83'$7(� 6WDQOH\ <RXQJ Y� 1HZ +DYHQ

$GYRFDWH� +DUWIRUG &RXUDQW� HW DO�
 

      In this case involving the key jurisdictional issue — 

whether personal jurisdiction can be obtained by a home-

town plaintiff over a non-resident newspaper  premised 

upon little or nothing more than its availability on the 

Internet — the Federal Court of Appeals for the Fourth 

Circuit has accepted an interlocutory appeal from a deci-

sion from the Western District of Virginia.  Civil No. 

2:00CV0086, LDRC LibelLetter, September 2001 at 7.  

Appellants’ briefs are due in mid-January. 

  
>:@LWKRXW HYLGHQFH VKRZLQJ DQ

´DFWXDO SXUFKDVHµ E\ RU ´GLUHFW

VROLFLWDWLRQµ RI FXVWRPHUV LQ

0DVVDFKXVHWWV� WKH FRXUW IRXQG WKH

H[LVWHQFH RI WKH ZHE SDJHV LQVXIILFLHQW�
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�&RQWLQXHG IURP SDJH ��

The court found Grapevine’s single, unsuccessful at-

tempt to win business from plaintiff by an email mes-

sage, and its signing of a contact that had been solicited 

by plaintiff, to be insufficient to establish that Grapevine 

had “purposefully availed itself of the laws and privi-

leges of the Commonwealth such that it could reasonably 

foresee being haled into a Massachusetts courtroom.” 

1R -XULVGLFWLRQ 2YHU 1< 3XEOLFLW\ &ODLP

3(55< 9� %26721 &$3,7$/ 9(1785(6

     In October, Judge Siragusa in the Western District of 

New York similarly threw out a complaint filed by a 

home-state plaintiff, this time alleging a violation of Sec-

tion 51 of the New York Civil Rights Law, which pro-

tects against the unauthorized use of a persons name or 

likeness for purposes of trade.  See Perry v. Boston Capi-

tal Ventures,2001 U.S. Dist. LEXIS 18789 (October 30, 

2001).   

     Dr. Perry, the plaintiff, is a well-known scientist who 

developed a device known as an “aerial tram,” that al-

lows a person to explore the rainforest canopy without 

injuring the plant life by using a system of ropes, clamps 

and pulleys.  Dr. Perry was also one of the founders of 

two companies, defendants in the litigation, which own 

and promote an ecotourism facility in Costa Rica, known 

as the Rainforest Aerial Tram, where tourists can experi-

ence his device.  Plaintiff severed his ties with those 

companies several years ago and has since begun to de-

velop his own ecotourism businesses in several other lo-

cations, including upstate New York.   

     When the Costa Rican firms continued to use Dr. 

Perry’s name and statements in various brochures and 

letters, he objected.  When they did not heed his objec-

tion, Dr. Perry filed suit in New York against the Costa 

Rican companies, several related individuals and the 

most significant shareholder in the venture, an invest-

ment firm located in Boston.  None of the defendants 

were residents of New York. 

'HIHQGDQWV .QHZ 3ODLQWLII ZDV LQ 1HZ <RUN

      Moving to dismiss for lack of jurisdiction, defendants 

alleged that none of them regularly transact or solicit busi-

ness in New York, or reasonably expect their acts to have 

consequences in New York.  Defendants operate a website 

that physically is located on a server in Dallas, and anyone 

who desires to make a reservation for the Costa Rican facil-

ity is directed by the website to addresses and phone num-

bers in either Costa Rica or Miami.  Defendants urged that 

they could not reasonably have foreseen that their acts 

would cause injury in New York. 

      Plaintiff asserted that jurisdiction was proper, largely on 

the basis of defendants’ website promoting the Costa Rican 

facility.  The website included a description of Dr Perry’s 

role in the project and contained a link to an article he had 

written about the rainforest canopy.  Plaintiff contended that 

personal jurisdiction existed because defendants’ website is 

accessible in New York and is used to solicit business from 

New York residents, defendants derive income from tourists 

who reside in New York, and 7 percent of the shareholders 

of one defendant reside in New York.   

      Plaintiff also argued that defendants had reason to know 

that the injury they inflicted on him would occur in New 

York, because employees of the defendant companies had 

visited him in New York to discuss business while he was 

still affiliated with the companies, and had previously com-

municated with him in New York by telephone calls, letters 

and email messages. 

%HQVXVDQ &RQWUROOLQJ

      Notwithstanding these allegations, the District Court 

declined to exercise jurisdiction, finding the Second Cir-

cuit’s holding in Bensusan Rest. Corp. v. King, 126 F. 3d. 

25 (2d Cir. 1997), to be controlling.  In that case, a New 

York City jazz club had alleged trademark infringement 

against a music club in Missouri that used the same name, 

and asserted personal jurisdiction in New York because the 

defendant maintained an Internet website accessible in New 

York.   

�&RQWLQXHG RQ SDJH ��

7KUHH &RXUWV 5HMHFW ([SDQVLYH

9LHZ RI ,QWHUQHW -XULVGLFWLRQ
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7KUHH &RXUWV 5HMHFW ([SDQVLYH

9LHZ RI ,QWHUQHW -XULVGLFWLRQ

�&RQWLQXHG IURP SDJH ��

      The Second Circuit, however, concluded that the web-

site promoting defendant’s business did not provide a suf-

ficient basis to exercise personal jurisdiction, because a 

New York resident would have to take several affirmative 

steps to access and use the information on the website, and 

would still need to travel to Missouri to pick up tickets 

(defendant did not mail out tickets) and attend a perform-

ance.  The mere fact that information is posted on a web-

site, the court found, is not the equivalent of targeting ad-

vertising to persons in New York.  

      Judge Saragusa found this analysis persuasive, con-

cluding that the website promoting the Costa Rican facility 

was substantially similar in nature and function to the web-

site at issue in Bensusan.  He therefore declined to exercise 

for two reasons.  First, he found that plaintiff failed to sat-

isfy New York’s long-arm statute, which requires an injury 

within New York to be reasonably foreseeable when juris-

diction is based upon a tort committed outside the State.  

As in Bensusan, the court found that the defendants had 

not been shown to have made the type of discernible effort 

to serve a market in the forum state that is needed to sat-

isfy the forseeability requirement.   The court held that 

web presence, alone, is not sufficient and that plaintiff had 

not made a prima facie showing of such conduct.  Even 

though some tourists may have visited defendants’ facility 

after viewing their website in New York, the court con-

cluded that the “mere forseeability of an in-state conse-

quence and a failure to avert that consequence is not suffi-

cient to establish personal jurisdiction.”  Second, for the 

same reasons the court concluded that the exercise of juris-

diction would also violate due process, because the exis-

tence of the website did not establish that the defendants 

had purposefully availed themselves of the benefits of con-

ducting activities in New York. 

1R -XULVGLFWLRQ 2YHU D /LEHO &ODLP

1$0 7$, (/(&7521,&6 9� 7,7=(5

      The third decision reaching the same outcome was 

handed down in November, when an intermediate appel-

late court in California declined to exercise jurisdiction 

over a libel claim brought by a Hong Kong-based com-

pany against a Colorado resident.  See Nam Tai Electron-

ics, Inc. v.  Titzer, 2001 Cal.App. LEXIS 2544 (Cal.App., 

2d Dist., Nov. 26, 2001).  Plaintiff accused defendant of 

posting several defamatory messages on a number of Ya-

hoo! bulletin boards, some of which were devoted to dis-

cussions of the plaintiff’s stock.  California was chosen as 

the forum, apparently, to obtain convenient subpoena 

power over Yahoo! in order to compel the disclosure of the 

name of the anonymous person who had posted the de-

�&RQWLQXHG RQ SDJH ��

83'$7(

$XVWUDOLDQ +LJKHVW &RXUW WR +HDU

,QWHUQHW 3XEOLFDWLRQ -XULVGLFWLRQDO

,VVXH LQ *XWQLFN Y� 'RZ -RQHV
 

      The High Court of Australia in Sydney has agreed to 

hear an appeal by Dow Jones of the decision in Gutnick v. 

Dow Jones [2001] VSC 305, ¶ 60 (Aug. 28, 2001) 

(Hedigan, J.) (available on-line at <www.austlii.edu.au/

cases/vic/VIC/2001/305.html>) in which the Victorian Su-

preme Court ruled that the ability of subscribers to access 

material from the Dow Jones website was publication in 

Australia and subjected Dow Jones to Australian court ju-

risdiction.  See, LDRC LibelLetter, September 2001 at p. 

11.   

      At  issue were allegedly defamatory statements pub-

lished in Dow Jones’ Barron’s magazine.  Key to jurisdic-

tion were the 1700 subscribers to www.wsj.com who used 

credit cards issued by Australian and the court’s conclu-

sion that 300 of whom were from Victoria.  Plaintiff had 

not initially alleged that any hard copies of the publication 

were at issue, although he later made efforts to amend his 

complaint to assert claims based upon the very small num-

ber, approximately three copies, which were intended to be 

sent to subscribers  in Victoria.  The plaintiff is a resident 

of Australia, but the article was about several stock frauds 

in the United States in which religious charities were mis-

used to manipulate stock prices.  No schedule for the argu-

ment was reported. 
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�&RQWLQXHG IURP SDJH ��

famatory messages.  Having independently learned the 

defendant’s name, the initial “John Doe” complaint was 

amended, and plaintiff sought to proceed with the case in 

California. 

      After first rejecting an argument that defendant had 

waived his jurisdictional defense, the court took up the 

issue of when a jurisdiction over a libel claim can be 

based on a website posting.  It found the “effects test” 

from Calder  v.  Jones to be appropriate in the Internet 

context, so that jurisdiction could be based upon inten-

tional actions expressly aimed at the forum state that 

cause harm within the state, where defendant has reason 

to know that the brunt of the harm is likely to be suffered 

in the forum state.   

      In applying this test to the facts 

presented, the court again under-

scored that mere Internet presence 

is not enough to satisfy the “effects 

test.”  Rather, it must have been 

foreseeable that defendant’s Inter-

net posting would create a risk of 

injury by defamation in the forum state.   

      The plaintiff argued that this standard was surely met 

because the defendant posted his messages on websites 

maintained in California, but the court rejected this sim-

plistic approach entirely:   
 

The issue is not whether the company that makes 

the Web sites available is incorporated or based in 

California….  [A]n Internet company of Yahoo!’s 

type may be based anywhere in the world. 
 
Instead, the court found the dispositive issue is whether 

the websites where the statements were posted are of par-

ticular significance to Californians so that a user “has rea-

son to know the posting of a message will have a signifi-

cant impact in this state.”   

      Because the plaintiff presented no evidence that either 

defendant’s messages or the websites on which they were 

posted were directed at Californians or disproportionately 

likely to be read by Californians, the court declined to 

exercise jurisdiction over a lawsuit between two out of 

state parties.   

7KUHH &RXUWV 5HMHFW ([SDQVLYH

9LHZ RI ,QWHUQHW -XULVGLFWLRQ

     The court also rejected an argument that defendant’s 

agreement to Yahoo!’s terms and conditions subjected 

him to California jurisdiction, because they amounted to a 

contract of adhesion that did not unambiguously notify 

customers that such third party disputes would be liti-

gated in California. 

,QWHUQHW 3UHVHQFH 1RW (QRXJK

     These three cases each firmly reject any notion that 

Internet presence, without more, is sufficient to establish 

jurisdiction.  Although the Internet analysis of each hold-

ing focuses on a slightly different aspect of the jurisdic-

tional equation, each court concluded that the operation 

of a website does not make it reasonably foreseeable that 

a defendant will be pulled into 

court in any forum from which the 

website can be accessed.   

      The Massachusetts court de-

manded some evidence of actual 

business conducted via the website 

in the forum state; the New York court found evidence of 

some actual forum-related business referrals generated by 

the website still insufficient where there was no evidence 

that the forum was a target of the website or that defen-

dants specifically intended to solicit in the forum; and, the 

California court, in a libel context, required evidence that 

specific harm in the forum was reasonably foreseeable 

because of the nature of the message or the nature of the 

website. 

 

     David A. Schulz is a member of Clifford Chance 

Rogers & Wells LLP in New York. Counsel in the cases 

discussed are:  Paul J. Hayes, of Weingarten, Schurgin, 

Gagnebin & Hayes, Boston Mass., for Wildfire Communi-

cations, Inc.; Anthony A. Froio of Robins, Kaplan, Miller 

& Ciresi, Boston, Mass., for Grapevine, Inc.; Carl Jacob 

Schwartz, Jr., Penn Yan, New York for Donald R. Perry; 

Keith C. Long of Kirkpatrick & Lockhart, LLP, Boston, 

Mass., for defendants Boston Capital Ventures, et al.; 

Robert E. Feyder of Kirkpatrick & Lochart, LLP , for 

Nam Tai Electronics, Inc.; and, Lee G. Werner of Carroll 

& Warner, for Joe Titzer. 

  
>7@KH FRXUW DJDLQ XQGHUVFRUHG

WKDW PHUH ,QWHUQHW SUHVHQFH LV QRW

HQRXJK WR VDWLVI\ WKH ´HIIHFWV WHVW�µ
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      The fact that a newsletter was distributed on the Inter-

net, in addition to its hard-copy form, was not a basis for 

New York officials to discontinue disclosure of the 

names, titles and salaries of certain employees working 

for life insurance companies doing business in New York 

contained in publicly filed forms.  See Belth v. New York 

State Dep’t. of Ins., 2001 N.Y. Misc. LEXIS 490 (N.Y. 

Sup. Ct., Sept. 28, 2001). 

      Joseph Belth is the publisher of The Insurance Forum, 

a monthly newsletter that is partially available via its 

website, www.theinsuranceforum.com.  When Belth re-

quested the names, titles and salaries of the highest-paid 

employees in the insurance community, the Life Insur-

ance Council of New York, Inc., objected.  According to 

the court, the respondents had “routinely disclosed this 

information since 1986,” but began to object in 2000 

when various insurance companies learned that Belth was 

publishing the information on the website, as well as in 

the printed version of the newsletter.  Numerous insur-

ance associations and companies claimed the dissemina-

tion of the information would be an “unwarranted inva-

sion of privacy.”   

      The court rejected Belth’s argument that because state 

law requires the insurance companies to file this informa-

tion, the information was thus available for public dis-

semination.  However, the court did hold that under the 

state’s Public Officers Law § 89(2)(b), disclosure of the 

information was not an invasion of privacy. 

      Significantly, the court found no substantiated in-

crease in harm from the dissemination of the information 

via the Internet.  The court said, despite claims by the in-

surance companies that the availability of the information 

via the Internet could result in undesired solicitations and 

“possible criminal wrongdoing,” there was  
 

no attempt, however, to show how the data’s po-

tential impact had changed during its former avail-

ability in printed format as compared with its cur-

rent availability on the Internet. 
 
The court went on to say that  
 

other than respondent’s conclusory and unsup-

ported claim that Internet dissemination can have 

a deleterious result, respondent has offered noth-

ing to substantiate this claim.  Respondent’s con-

clusory allegations cannot serve as a basis for de-

nial of petitioner’s FOIL request.”   
 
Thus, the refusal to release the requested data was arbi-

trary and capricious. 

      The opinion was written by Judge Nicholas Figueroa.  

Counsel for Belth was Nina Morrison and Matthew D. 

Brinckerhoff of Emery, Cuti, Brinckerhoff & Abady in 

New York, and Justin P. Smith and David C. Viadeck of 

Public Citizen Litigation Group in Washington, D.C.  

Counsel for the Life Insurance Council of New York was 

Elizabeth D. Moore of Nixon Peabody in New York. 

,QWHUQHW Y� +DUG &RS\ 1HZVOHWWHU� 1R $GGHG +DUP )RXQG

      A district court in the Southern District of New York 

has dismissed, with prejudice, a second amended com-

plaint filed in a class-action lawsuit seeking to hold two 

financial news services responsible for money lost in a 

stock hoax. See Hart v. Internet Wire, Inc. and 

Bloomberg, LP, Case No. 00-6571 (S.D.N.Y. Oct. 3, 

2001).  The defendants claimed Internet Wire and 

Bloomberg showed a lack of care by distributing a fake 

press release, and thus should be held liable for damages.  

The district court, however, held the plaintiffs’ allega-

tions failed to meet basic pleading standards. 

      The case arose when a California man was facing a 

margin call from his stock broker.  Unable to cover his 

debt, Mark Simeon Jakob decided to try to cause the price 

of Emulex stock to fall dramatically.  Jakob did this by 

causing Internet Wire and Bloomberg to distribute a 

phony press release about Emulex. 

      Internet Wire is a corporation that distributes corpo-

rate news, including press releases.  Bloomberg is a fi-

nancial news organization that regularly re-transmits 

press releases to the general public.  Bloomberg typically 
�&RQWLQXHG RQ SDJH ��

&ODVV $FWLRQ 6XLW $JDLQVW %ORRPEHUJ

DQG ,QWHUQHW :LUH )DLOV $JDLQ

&RXUW +ROGV )DLOXUH WR ,QYHVWLJDWH ´5HG )ODJVµ

'LG 1RW &RQVWLWXWH 6HFXULWLHV )UDXG
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�&RQWLQXHG IURP SDJH ��

receives the press releases from companies such as Internet 

Wire and re-transmits the press releases without editorial 

revision.  Jakob, a former employee of Internet Wire, was 

able to take advantage of this system by sending a ficti-

tious press release to Internet Wire. 

      In his press release, Jakob claimed that Emulex’s Presi-

dent and CEO had resigned and that the Securities Ex-

change Commission was conducting an investigation of 

the company.  After Bloomberg re-transmitted the press 

release, Emulex’s stock fell from an opening price of ap-

proximately $110 per share to approximately $44 in less 

than an hour.  Later in the day, after a correction had been 

published, Emulex’s stock went as 

high as $130 per share, closing at 

$105. 

      The complaint did not charge ei-

ther defendant of any fraudulent mo-

tive or intent to commit fraud, but as-

serted that Internet Wire and 

Bloomberg showed a “lack of care and absence of verifica-

tion of the story.”   

      Quoting Ernst & Ernst v. Hochfelder, 425 U.S. 185 

(1976) and Novak v. Kasaks, 216 F.3d, 300 (2d Cir. 2000), 

the district court stated that no private cause of action will 

lie under section 10(b) of the Securities Exchange Act of 

1934 and Rule 10b-5 in the absence of “any allegation of 

‘scienter,’” that is any “intent to deceive, manipulate, or 

defraud.”  The “basic pleading standard” for scienter re-

quires “expression of the facts from which to infer fraud 

and fraudulent intent.”  Because the second amended 

complaint still failed to properly allege scienter, the court 

held that the suit “should not have been brought.” 

     The plaintiffs had attempted to meet the pleading bur-

den by citing “red flags” that, according to the plaintiffs, 

should have caused either company to investigate the ve-

racity of the press release.  Yet, the court examined them 

individually and as a whole, and concluded that the red 

flags were still not sufficient to satisfy the pleading re-

quirements.  The court said that “failure to investigate 

such flags as cited here simply does 

not amount to securities fraud.”  

None of the red flags, according to 

the court, “suffice to show a plausi-

ble motive or intent to defraud in-

vestors.” 

     Counsel for the class was Par-

trick A. Klingman, Andrew M. Schatz, and Jeffrey S. No-

bel of Schatz & Notbel in Hartford, Conn.  Counsel for 

Bloomberg was Richard L. Klein and Thomas H. Golden 

of Willkie Farr & Gallagher in New York.  Counsel for 

Internet Wire was Kenneth Conboy and Elena C. Norman 

of Latham & Watkins in New York, and Robert W. Perrin 

of Latham & Watkins in Los Angeles. 

  
7KH FRXUW VDLG WKDW ´IDLOXUH WR

LQYHVWLJDWH VXFK IODJV DV FLWHG

KHUH VLPSO\ GRHV QRW DPRXQW WR

VHFXULWLHV IUDXG�µ

&ODVV $FWLRQ 6XLW $JDLQVW %ORRPEHUJ DQG

,QWHUQHW :LUH )DLOV $JDLQ
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&RORUDGR 6XSUHPH &RXUW $GRSWV 0LVDSSURSULDWLRQ 7RUW

$SSOLHV )LUVW $PHQGPHQW 1HZVZRUWKLQHVV 3ULYLOHJH

purpose of the publication was for Dickerson’s personal 

benefit and whether the article was on a matter of public 

concern.  See Dittmar v. Dickerson, 9 P.3d 1145, 1147 

(Colo. Ct. App. 1999). 

&RORUDGR $GRSWV 7RUW RI $SSURSULDWLRQ

      Colorado’s Supreme Court began its analysis of the 

case by surveying case law, academic writings, and the 

Restatement of Torts’s treatment of the cause of action for 

“invasion of privacy by appropriation of identity.”  Impor-

tantly for its decision, the court recognized that the appro-

priation tort “subsumed … two types of injuries — per-

sonal and commercial — into one cause of action that ex-

isted under the misleading label of ‘privacy.’”  2001 WL 

1456508 at *4.   

     With practically no discus-

sion of the policy ramifications 

for or against the state’s adopting 

this species of the four invasion 

of privacy torts, Colorado’s Su-

preme Court recognized the mis-

appropriation tort, and noted that 

“neither the plaintiff nor the de-

fendant in this case disputes that such a tort is cognizable 

in Colorado.”  Id. at *5.  (Curiously, the first issue upon 

which certiorari was granted was the question “whether 

the tort of invasion of privacy based on appropriation of 

another’s name or likeness is cognizable under Colorado 

law.”)  Id. at *2. 

      The court proceeded to identify the elements of the 

tort.  In doing so, it expressly rejected one of the elements 

that had been identified by Colorado’s Civil Jury Instruc-

tion Committee, namely that “the defendant sought to take 

advantage of the plaintiff’s reputation, prestige, social or 

commercial standing, or any other value attached to the 

plaintiff’s name, likeness, or identity.”  In other words, the 

court rejected the requirement that to state a claim for mis-

appropriation, “the plaintiff’s identity must have had pre-

existing commercial value.”  The court explained its rea-

soning as follows: 
 

�&RQWLQXHG RQ SDJH ���

By Thomas B. Kelley and Steven D. Zansberg 
 

      In a decision issued November 19, 2001, Colorado’s 

Supreme Court (opinion by Hon. Michael L. Bender, 

Assoc. Justice) recognized the tort for invasion of privacy 

by appropriation of another’s name or likeness.  In doing 

so, the court rejected the requirement that plaintiff prove 

a pre-existing commercial value in his/her persona, but 

held that a newsworthy publication is protected by a First 

Amendment privilege.   

      The case, Joe Dickerson & Assocs. v. Dittmar, _____ 

P.3d _____, 2001 WL 1456508 (Case No. 00SC115, 

Nov. 19, 2001), arose out of an article published in a 

newsletter called “The Dickerson Report” that private 

investigator Joe Dickerson distributed free of charge to 

law enforcement agencies, finan-

cial institutions, law firms, and 

others.  In the newsletter, 

Dickerson described various 

fraud investigations, tips for 

avoiding fraud, activities of pri-

vate investigator boards, infor-

mation about upcoming confer-

ences, and the like.   

      In one article entitled “Fraud DuJour — Five Cases, 

100%+ Recovery,” Dickerson discussed five cases his 

firm had investigated, one of which involved the plaintiff 

Roseanne Dittmar, who, while working as a secretary at a 

brokerage firm, stole a customer’s bearer bonds and 

cashed them for personal use.  Dittmar was later charged 

and convicted of the theft, and, as described in 

Dickerson’s report, was ordered by the court to pay resti-

tution to the theft victim.  The article appeared on the 

front page of “The Dickerson Report,” mentioned Dittmar 

by name, and included her photograph. 

      Dittmar sued Dickerson alleging numerous tort theo-

ries, including invasion of privacy by appropriation of 

another’s name or likeness.  The trial court granted 

Dickerson’s motion for summary judgment on all claims.  

Colorado’s Court of Appeals reversed that ruling, holding 

that there were genuine factual disputes over whether the 

  
&RORUDGR·V 6XSUHPH &RXUW UHFRJQL]HG

WKH PLVDSSURSULDWLRQ WRUW� DQG QRWHG

WKDW ´QHLWKHU WKH SODLQWLII QRU WKH

GHIHQGDQW LQ WKLV FDVH GLVSXWHV WKDW

VXFK D WRUW LV FRJQL]DEOH LQ &RORUDGR�µ
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�&RQWLQXHG IURP SDJH ��

It appears illogical to require the plaintiff to 

prove that her identity has value in order for her 

to recover for her personal damages.  The market 

value of the plaintiff’s identity is unrelated to the 

question of whether she suffered mental anguish 

as a result of the alleged wrongful appropriation.  

A plaintiff whose identity had no commercial 

value might still experience mental anguish based 

on an unauthorized use of her name and likeness. 
 
     Accordingly, the court identified only the following 

four elements necessary to establish an invasion of pri-

vacy by appropriation claim:  (1) the defendant used the 

plaintiff’s name or likeness; (2) the use of the plaintiff’s 

name or likeness was for the 

defendant’s own purposes or 

benefit, commercially or 

otherwise; (3) the plaintiff 

suffered damages; and (4) 

the defendant caused the 

damages incurred.  The 

court left for another day the 

question whether a plaintiff 

who does seek to recover 

commercial damages (unlike Dittmar) must prove the 

value of her identity or “whether such commercial dam-

ages are recoverable under either the rubric of privacy or 

the right of publicity.”  Id. at *7. 

)LUVW $PHQGPHQW 3ULYLOHJH 7XUQV RQ WKH

&RQWHQW� 1RW 0RWLYH

     Having recognized that Dittmar had sufficiently 

stated a claim for appropriation of name or likeness, the 

court proceeded to decide whether Dickerson’s publica-

tion was nevertheless “constitutionally protected speech 

as a matter of law.”  The court held that the article in 

question related to a matter of legitimate public concern 

because it described the circumstances surrounding the 

plaintiff’s arrest and conviction, topics that were undis-

putedly “newsworthy and of legitimate public concern.”  

Id.   

     To determine whether a use of the plaintiff’s likeness 

was constitutionally privileged, and could not therefore be 

subject to civil damages liability for invasion of privacy, 

the court stated that it was required to determine “whether 

the character of the publication is primarily noncommer-

cial, in which case the privilege will apply, or primarily 

commercial, in which case the privilege will not apply.”  

Id. at *8.  The court defined commercial speech as speech 

that proposes a commercial transaction,” citing City of 

Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 422-

23 (1993), but then diluted that definition with the obser-

vation, “in many situations . . . it is not altogether clear 

whether a particular use of a person’s name or likeness is 

made for the purpose of communication of news or for the 

purpose of marketing a prod-

uct or service.”    The court 

held that it was required to 

determine “which type of 

speech predominates.”  Id.  

The court stated that “a profit 

motive does not transform a 

publication regarding a legiti-

mate matter of public concern 

into commercial speech,” id. 

at *9 (citing Board of Trustees of State Univ. of New York 

v. Fox, 492 U.S. 469, 482 (1989)), and emphasized, “It is 

the content of the speech, not the motivation of the 

speaker, which determines whether particular speech is 

commercial.”  Id. (citing City of Cincinnati v. Discovery 

Network, Inc., 507 U.S. 410, 422-23 (1993)).   Recogn iz -

ing that “defendant’s article has aspects of both commer-

cial and noncommercial speech,” the court concluded that 

Dickerson’s publication was “primarily noncommercial 

because it related to a matter of public concern, namely the 

facts of the plaintiff’s crime and felony conviction.”  Id.  

The court reiterated that even though Dickerson published 

the newsletter with a profit motive, that “does not affect 

the fact that the article relates to the arrest and circum-

stances of a felony conviction, which are matters of legiti-

mate public concern.”  Because the court found that 

Dickerson’s publication “was predominantly a noncom-

mercial publication,” it held that the First Amendment pro-
�&RQWLQXHG RQ SDJH ���

&RORUDGR 6XSUHPH &RXUW

$GRSWV 0LVDSSURSULDWLRQ 7RUW

  
7KH FRXUW UHLWHUDWHG WKDW HYHQ WKRXJK

'LFNHUVRQ SXEOLVKHG WKH QHZVOHWWHU ZLWK D

SURILW PRWLYH� WKDW ´GRHV QRW DIIHFW WKH IDFW

WKDW WKH DUWLFOH UHODWHV WR WKH DUUHVW DQG

FLUFXPVWDQFHV RI D IHORQ\ FRQYLFWLRQ� ZKLFK

DUH PDWWHUV RI OHJLWLPDWH SXEOLF FRQFHUQ�µ
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&RORUDGR 6XSUHPH &RXUW

$GRSWV 0LVDSSURSULDWLRQ 7RUW
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vided a privilege for the article and, accordingly, that the 

plaintiff’s claim for invasion of privacy by appropriation 

of name or likeness must fail. 

2QH -XVWLFH 7DNHV $QRWKHU $SSURDFK

     Writing separately in concurrence, Justice Nathan B. 

Coats stated that while he agreed with the majority’s con-

clusion — that summary judgment must be granted in de-

fendant’s favor — he did not believe this case was an ap-

propriate one in which to recognize the tort of misappro-

priation or to reach, unnecessarily, a constitutional ques-

tion.  Id. at *10-11.  Justice Coats rejected the majority’s 

recognition of actionable appropriation of certain values 

associated with a person’s name or likeness arising from 

the publication of a person’s 

felony conviction record.  For 

that reason, Justice Coats would 

find no actionable claim, and 

would reserve for another day 

what First Amendment limita-

tions, if any, are applicable to 

an otherwise actionable appro-

priation claim. 

4XHVWLRQV $QVZHUHG DQG 8QDQVZHUHG

     The majority opinion laid to rest in Colorado some of 

the issues in the appropriation/commercial speech conun-

drum that are fermenting elsewhere.  The court recognized 

that the appropriation tort is subject to a broad First 

Amendment privilege, and that the privilege presents a 

question of law that is subject to the court’s de novo re-

view.  The court also declared that the availability of First 

Amendment protection for information that is newsworthy 

or has a legitimate relationship to a subject of public or 

general concern is to be determined by assessing the con-

tent of the speech, and not whether the speaker is moti-

vated by a desire to increase its business or commercially 

promote itself.   

     The newsletter in question, like many law firm news-

letters, was an infomercial (which would not be circulated 

unless thought to help the firm retain or increase business), 

but that is not dispositive and arguably irrelevant if there is 

a reasonable relationship between the use of the plaintiff’s 

identity and a subject of public or general concern.  The 

“content only” approach suggests that the pitfalls of cases 

like Proctor & Gamble Co. v. Amway, 252 F.3d 539 (5th 

Cir. 2001), and U.S. Healthcare v. Blue Cross, 898 F.2d 

914 (3d Cir. 1990), may be avoided in Colorado.  Finally, 

the court also indicated that it will focus on the particular 

article at issue, and not the whole of the publication, even 

if it is otherwise chock full of advertising and promotion of 

the publisher’s products or services (after all, the advertis-

ing section of every newspaper contains an offer to contact 

the advertising department to place ads). 

      The unanswered questions, to use one of the court’s 

words, predominate.  The court 

holds that there is a First 

Amendment privilege for any 

publication that is newsworthy 

or has reasonable relevance to a 

subject of public or general 

concern.  However, the privi-

lege applies only if the publica-

tion is “primarily noncommer-

cial,” and does not apply if it is “primarily commercial.”  

This sounds like trouble, and contrary to the approach 

taken in the better-reasoned cases, such as Hoffman v. L.A. 

Magazine, 255 F.3d 1180, 1185 (9th Cir. 2001) (extending 

First Amendment protection when the use of plaintiff’s 

likeness is not “pure commercial” speech, and the com-

mercial aspects of the use are “inextricably intertwined” 

with expressive elements).  But then, the court declared 

that “the defendant’s publication was primarily noncom-

mercial because it related to a matter of public concern, 

namely the facts of the plaintiff’s crime and felony convic-

tion.”  The court seems to be saying that use of plaintiff’s 

likeness that is “relevant to a matter of public or general 

concern,” by definition, is not “primarily commercial.”   

      If the two terms are indeed mutually exclusive, that 

would more or less banish from Colorado appropriation 

jurisprudence the pronouncements by other courts that 
�&RQWLQXHG RQ SDJH ���

  
7KH FRXUW KROGV WKDW WKHUH LV D )LUVW
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“advertising which ‘links a product to a current public 

debate’ is not thereby entitled to constitutional protec-

tion afforded noncommercial speech.”  U.S. Healthcare 

v. Blue Cross, 898 F.2d at 936, quoting Bolger v. 

Young’s Drug Products Corp., 463 U.S. 60 (1983).  The 

court’s circular reasoning (use of likeness relevant to 

subject of public concern is protected, if not primarily 

commercial; use is not primarily commercial if it is rele-

vant to a subject of public concern) raises the question 

why the court introduced the question of commercial 

speech at all, and then bothered to define it as “speech 

that proposes a commercial transaction.”   

     The article in question contained nothing readily 

identifiable as “propos[ing] a commercial transaction,” 

and the lack of analysis on this point further suggests 

that the court’s inquiry was completed as soon as a pub-

lic interest component was identified.  If this court is 

indeed willing, sub silentio, to bypass the commercial 

speech analysis, this may be a reflection of its unwilling-

ness to limit the appropriation tort only to those uses that 

are for the publisher’s commercial benefit:  Consistent 

with its recognition of a broadly applicable tort, the 

court left the way clear for application of the tort to any 

use of the plaintiff’s name or likeness that is for the de-

fendant’s benefit, “commercial or otherwise.”  It is hard 

to predict where this may take us. 

     In discussing the First Amendment limitations on the 

tort, the Dickerson decision speaks in terms of a 

“newsworthiness privilege” for content published for the 

apparent “purposes of communicating news.”  The deci-

sion suggests that “entertainment” may also be a pro-

tected form of noncommercial speech, but leaves unclear 

whether the privilege adopted in this case would also 

apply to publications made for the apparent purpose of 

expression other than communication of news. 

     In the abstract, a broadly defined tort subject to a 

broadly defined First Amendment safe harbor sounds 

okay.  However, the uncertainty generated by the Ditt-

mar opinion’s explication of the Justices’ reasoning sug-

gests we need to hear more from the court before the 

harbor is safely navigable. 

     The plaintiff was represented by Richard J. Lesch of 

Denver.  Defendants were represented by A. Peter Greg-

ory and Michael Brice Sullivan of Harris, Karstead, Jami-

son & Powers, P.C. of Denver. 

 

     Thomas B. Kelley and Steven D. Zansberg are part-

ners in the Denver office of Faegre & Benson, LLP. 

1RZ $YDLODEOH

/'5& ���67$7( 6859(<

��������

0(',$ 35,9$&< $1'

5(/$7(' /$:

:LWK D VSHFLDO UHSRUW RQ SULYDF\

DQG UHODWHG ODZ LQ WKH )HGHUDO

&RXUWV RI $SSHDOV�

1RZ DYDLODEOH DW ���� SHU FRS\

9LVLW ZZZ�OGUF�FRP IRU RUGHULQJ LQIRUPDWLRQ

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter Page 13 December 2001 

     In a 5-2 decision, the Kentucky Supreme Court de-

nied a right of publicity claim after it found a “genuine 

connection” between the use of a former country music 

singer’s name and likeness in a music video and the 

song for which the video was made. See Montgomery v. 

Montgomery, et. al., 2001 Ky. LEXIS 205 (Ky. 2001).  

$ 6RQJ $ERXW WKLV 'DG

     The defendant, John Michael Montgomery, is a na-

tionally known country music star. His father, Howard 

Edward Montgomery, was a country musician who 

never attained national fame, but recorded several songs, 

performed over a period of 

years at local-area festivals 

and once appeared on a Nash-

ville television show.   

     After the father’s death in 

1994, the son wrote a song 

about the father and included 

it on his album released in 

1997. The son later made a video for the song and the 

father’s likeness (including a clip from a song the father 

recorded) appeared in approximately 30 seconds of the 

video.   

     The father’s second wife, as personal representative 

of the estate of Howard Edward, filed suit claiming, 

among other things, that the use of the father’s likeness 

in the video violated his estate’s common-law and statu-

tory right of publicity under Ky. Rev. Stat. § 391.170. 

7KUHH &RXUWV�7KUHH :LQV

     Despite three different approaches taken by the trial 

court, the court of appeals and the state supreme court, 

all three courts denied the Barbara Montgomery’s claim. 

     The trial court granted summary judgment for the 

defendants, holding in pertinent part that the common-

law right of publicity is not inheritable and that the fa-

ther was not a “public figure” within the meaning of 

Kentucky’s right of publicity statute, which provides for 

descendability up to 50 years after death.  The trial court 

defined a public figure as a “person who has attained 

¶*HQXLQH &RQQHFWLRQ· WR ([SUHVVLYH :RUN %DUV 5LJKW RI 3XEOLFLW\ &ODLP

.HQWXFN\ $OORZV WKH 8QDXWKRUL]HG 8VH RI ,PDJHV DQG 6RQJ &OLSV :KHQ 7KHUH LV 3URSHU &RQQHFWLRQ

‘national celebrity status’ within his lifetime.” 

      The court of appeals affirmed the grant of summary 

judgment, but on different grounds.  Instead of finding a 

common-law right of publicity separate and distinct 

from the common-law right of privacy, as the trial court 

did, the court of appeals found publicity was part of the 

appropriation prong of the right of privacy.  The court of 

appeals still held that the common-law right of privacy 

was not descendable.   

      As to the statutory right of publicity, the court of ap-

peals held that the trial court’s definition of “public fig-

ure” under the Kentucky right of publicity statute was 

too narrow.  Instead, the court of appeals defined a pub-

lic figure as “a person whose 

name and likeness had a 

‘significant commercial 

value.’” The court of appeals 

affirmed the grant of sum-

mary judgment when it deter-

mined that the father’s name 

and likeness did not have “significant commercial 

value.” 

      On appeal, the step-mother abandoned her common-

law claims and focused solely on the statutory right.  

Thus, the Kentucky Supreme Court did not decide  
 
(1) whether there exists a common-law right of public-

ity that is distinct from the common-law right of 

privacy (though the court, in dicta, quoted a law re-

view article that said the common-law right of pub-

licity is “a distinct cause of action intended to vindi-

cate different interests.”),  

(2) whether the common-law right of publicity is inher-

itable, or  

(3) whether any or all of the rights embraced by the 

right of privacy are inheritable.  The Kentucky Su-

preme Court did not determine the correct definition 

of “public figure,” either, because it held that the 

father’s likeness was not appropriated for 

“commercial profit,” and thus the step-mother did 

not have an actionable claim.  
 

�&RQWLQXHG RQ SDJH ���

  
$ ULJKW�RI�SXEOLFLW\ FODLP LV DFWLRQDEOH

RQO\ ZKHQ WKH LQIULQJLQJ ZRUN LV ´VLPSO\

GLVJXLVHG FRPPHUFLDO DGYHUWLVHPHQW IRU

WKH VDOH RI JRRGV RU VHUYLFHV�µ
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7R %H 3XEOLVKHG LQ -DQXDU\
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3DWWHUQV � 3ULYLOHJHV DQG 'HIHQVHV � 3URFHGXUDO ,VVXHV � (PSOR\HU 7HVWLQJ RI (PSOR\HHV � 6HDUFKHV � 0RQLWRULQJ RI

(PSOR\HHV � $FWLYLWLHV 2XWVLGH WKH :RUNSODFH � 5HFRUGV � 1HJOLJHQW +LULQJ � ,QWHQWLRQDO ,QIOLFWLRQ RI (PRWLRQDO
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25'(5 12: $1' 6$9(�

����

9LVLW RXU ZHEVLWH ³ ZZZ�OGUF�FRP ³ DQG SUHYLHZ

WKH /'5& ���6WDWH 6XUYH\ ����� (PSOR\PHQW /LEHO DQG 3ULYDF\ /DZ 2XWOLQH�

�&RQWLQXHG IURP SDJH ���

     The Kentucky Supreme Court held that a right-of-

publicity claim is actionable only when the infringing 

work is “simply disguised commercial advertisement for 

the sale of goods or services.”  Here, the use of the fa-

ther’s likeness was not a “disguised commercial adver-

tisement,” but a legitimate use of the father’s likeness in 

a constitutionally protected form of expression. 

     The court held that the claim was not actionable be-

cause the song and video were protected by the First 

Amendment and the use of the father’s likeness was 

“intimately related to the underlying work.” The court 

also held that “the commercial nature of music videos 

does not deprive them of constitutional protection.” The 

court cited Parks v. LaFace Records, 76 F.Supp.2d 775 

(E.D. Mich 1999), for the proposition that the right of 

publicity is “inapplicable under the First Amendment if 

the content of the expressive work bears any relationship 

to the use of a celebrity’s name.” 

     The dissent felt the trial court’s summary judgment 

was premature. The dissenters felt that the step-mother 

¶*HQXLQH &RQQHFWLRQ· WR ([SUHVVLYH :RUN %DUV

5LJKW RI 3XEOLFLW\ &ODLP

“has not yet had an opportunity to fully attempt to dem-

onstrate the extent of any commercial value in Harold 

Montgomery’s name and likeness,” and thus would have 

remanded the case to the trial court to reevaluate sum-

mary judgment after full discovery. The dissenters also 

objected to the court deciding the case on an issue never 

raised by the son (that application of the right of public-

ity statute could infringe on First Amendment rights).  

The dissenters also felt that music videos were more 

commercial than the majority (and thus subject to less 

First Amendment weight). 

      The decision was written by Justice Johnstone.  He 

was joined by Chief Justice Lambert and Justices Coo-

per, Graves and Wintersheimer.  Justice Keller dis-

sented.  He was joined by Justice Stumbo.  Counsel for 

the step-mother was William M. Thompson and David 

A. Tapp of Somerset, Kentucky. Counsel for the son 

(and Atlantic Records Corp.) was Brent L. Caldwell and 

Jon A. Woodall of McBrayer, McGinnis, Leslie & Kirk-

land in Lexington, Kentucky. 
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By Victor A. Kovner and Matthew A. Leish 
 

      Invoking both First Amendment protections and the fair 

report privilege, a federal court in Michigan has granted 

summary judgment dismissing tortious interference claims 

brought by Amway Corporation against The Procter & Gam-

ble Company and Dinsmore & Shohl LLP, one of Procter & 

Gamble’s law firms.  The decision, Amway Corp. v. The 

Procter & Gamble Co. et al., 2001 U.S. Dist. LEXIS 14455 

(W.D.Mich. Sept. 14, 2001), touches on a range of important 

First Amendment issues, including commercial speech doc-

trine, the public figure status of Amway, and the question of 

whether the alleged actual malice of one defendant may be 

imputed to another, as well as the scope of the fair report 

privilege.  

7KH 6DWDQLVP 5XPRU $ERXQGV

      The Michigan case is just the 

latest chapter in an ongoing series 

of related legal battles between 

Amway and Procter & Gamble 

arising out of the “Satanism rumor” 

that has long plagued Procter & Gamble.  According to the 

rumor, which has resurfaced intermittently for nearly twenty 

years, the president of Procter & Gamble revealed on a tele-

vision talk show that he worships Satan and that a portion of 

Procter & Gamble’s profits are given to the Church of Satan.   

      A number of Amway distributors were involved in 

spreading the initial rumor, often in the form of a flier urging 

a boycott of Procter & Gamble products.  After an Amway 

distributor named Randy Haugen disseminated the rumor in 

1995, Procter & Gamble brought suit against Amway, 

Haugen, and other Amway distributors in Utah, alleging, 

among other things, that Amway is an illegal pyramid 

scheme.  Amway has since been dismissed from the Utah 

action, although Procter & Gamble’s Lanham Act and tor-

tious interference claims against the Amway distributors are 

still being litigated.  Procter & Gamble Co. v. Haugen, 2001 

U.S. Dist. LEXIS 12600, 2001 WL 957683 (D.Utah June 7, 

2001). 

      Procter & Gamble also commenced litigation against 

Amway in Texas after learning that Amway distributors 

there had allegedly spread the Satanism rumor as well.  The 

0LFKLJDQ 'LVWULFW &RXUW 'LVPLVVHV $PZD\·V 6SHHFK�%DVHG

7RUWLRXV ,QWHUIHUHQFH &ODLP $JDLQVW 3URFWHU 	 *DPEOH

district court dismissed the case, which included claims for 

defamation, fraud, Lanham Act and RICO violations, but the 

Fifth Circuit reinstated the Lanham Act and RICO claims 

earlier this year.  Procter & Gamble Co. v. Amway Corp., 

242 F.3d 539 (5th Cir. 2001).  

     In connection with the Utah case, Procter & Gamble’s 

counsel, Dinsmore & Shohl, hired Sidney Schwartz, the 

creator of an Internet website that is highly critical of Am-

way, as a non-testifying consultant.  Dinsmore allegedly pro-

vided Schwartz with copies of pleadings and other publicly 

available documents from the Utah and Texas cases and from 

other suits involving Amway, which Schwartz then posted 

on his website.  Amway responded by commencing the 

Michigan action against Procter & Gamble, Dinsmore, and 

Schwartz, alleging that the defen-

dants,  
 
individually and in concert with 

one another, disseminated mali-

cious attacks against Amway 

on the internet with the intent 

and effect of interfering with 

Amway’s contracts and pro-

spective and actual business relationships. 
 
 Amway, 2001 U.S. Dist. LEXIS 14455 at *6. 

     Although Amway, during discovery, identified 99 alleg-

edly defamatory statements from the Schwartz website, only 

18 of those statements were from documents provided to 

Schwartz by Dinsmore — namely, 16 paragraphs from the 

Texas complaint, and two statements from a separate com-

plaint brought against Amway by a former distributor.  Each 

of the 18 statements involved either allegations that Amway 

is a pyramid scheme or allegations of RICO violations. 

     In granting Procter & Gamble and Dinsmore’s motions 

for summary judgment, Judge Robert Holmes Bell began by 

holding that, since the record did not support allegations of a 

conspiracy or of non-speech related conduct by Procter & 

Gamble or Dinsmore, the action against those defendants is 

“strictly one of speech.” Amway, 2001 U.S. Dist. LEXIS 

14455 at *25.  Even though Amway had not raised a direct 

defamation claim, Judge Holmes correctly held that where “a 

claim for tortious interference with business relations is 

�&RQWLQXHG RQ SDJH ���

  
´>$@ FODLP IRU WRUWLRXV LQWHUIHUHQFH

ZLWK EXVLQHVV UHODWLRQV LV SUHPLVHG

RQ WKH SXEOLFDWLRQ RI GHIDPDWRU\

VWDWHPHQWV� )LUVW $PHQGPHQW

SURWHFWLRQV DSSO\�µ
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�&RQWLQXHG IURP SDJH ���

premised on the publication of defamatory statements, First 

Amendment protections apply.”  Id. 

$PZD\ LV 3XEOLF )LJXUH

      Judge Bell next concluded that Amway was a public 

figure and was therefore required to show actual malice by 

clear and convincing evidence in order to prevail. To sup-

port its finding, the court cited evidence submitted by Proc-

ter & Gamble showing that Amway has over 14,000 em-

ployees in 45 countries, had estimated retail sales of $5.7 

billion in 1998, has approximately one million independent 

distributors in the United States, is well known worldwide, 

advertises extensively, and “has been the subject of public 

debate since long before the actions at issue in this case 

took place.”  Amway, 2001 U.S. Dist. LEXIS 14455 at *28.  

In addition the court noted that the question of whether Am-

way operated as an illegal pyramid scheme has been a pub-

licly debated issue since the 1970s. 

$FWXDO 0DOLFH $SSOLHV

      In an interesting gloss upon commercial speech doc-

trine, Judge Bell next rejected Amway’s argument that 

Procter & Gamble was judicially estopped from raising the 

actual malice defense because it had successfully argued in 

the Texas action that a public figure need not show actual 

malice where commercial speech is involved.  (See Procter 

& Gamble v. Amway, 242 F.3d at 546-47).  Judge Bell held 

that judicial estoppel did not apply because of the 

“significant” differences between the two cases — namely, 

that the Texas case arose under the Lanham act, and that , 

unlike in the Texas case — where the Fifth Circuit held that 

the Satanism rumor allegedly spread by Amway was com-

mercial speech because it was economically motivated — 

there was “no support for Amway’s argument that litigation 

documents [at issue] in this case are commercial speech” 

under the three-factor test set out in Bolger v. Youngs Drug 

Prods. Corp., 463 U.S. 60 (1983).  Amway, 2001 U.S. Dist. 

LEXIS 14455 at *29-31. 

      Applying the actual malice test, Judge Bell went on to 

find that, while there was a factual issue as to whether the 

pyramid scheme and RICO allegations were true or false, 

Amway had not set forth sufficient evidence of actual mal-

ice.  Specifically, the court found no evidence that Procter & 

Gamble or Dinsmore knew that their allegations were false 

or that they acted in reckless disregard of truth or falsity, and 

the court also held that  
 

the pyramid and RICO allegations are in the market-

place of ideas and are subject to vigorous debate [and] 

no reasonable juror could find that the claims made 

by P&G and Dinsmore are so objectively false that 

actual malice can be inferred.   
 
Amway, 2001 U.S. Dist LEXIS 14455 at *41-42. 

     The court also noted in passing that, despite the alleged 

conspiracy, any actual malice by Schwartz could not be at-

tributed to the other defendants; rather, Amway was required 

to — but did not — show that Procter & Gamble and 

Dinsmore “individually acted with actual malice.”  Amway, 

2001 U.S. Dist LEXIS 14455 at *43. 

$ )DLU 5HSRUW

     Finally, as an independent ground for granting summary 

judgment to Procter & Gamble and Dinsmore, Judge Bell 

held that the dissemination of “full and complete” copies of 

publicly available litigation documents was protected under 

Michigan’s statutory fair reporting privilege, which protects 

the publication of “a fair and true report of matters of public 

record, a public and official proceeding, or of a governmental 

notice, announcement, written or recorded report or record 

generally available to the public….”  Amway, 2001 U.S. 

Dist. LEXIS 14455 at *44-49. 

     Unfortunately for Mr. Schwartz, the court declined to 

dismiss the claims against him, concluding that, in light of 

his other conduct and additional material posted on his web-

site, there was a question of fact as to whether he acted with 

actual malice and whether he tortiously interfered with Am-

way’s business relations.   

     Amway has made clear that it intends to appeal the dis-

missal of its claims against Procter & Gamble and Dinsmore 

& Shohl to the Sixth Circuit. 

 

     Victor A. Kovner is a partner and Matthew A. Leish is an 

associate at Davis Wright Tremaine LLP. Mr. Kovner was 

retained by Procter & Gamble as an expert witness on First 

Amendment issues in the Michigan case. 

0, 'LVWULFW &RXUW 'LVPLVVHV $PZD\·V 6SHHFK�%DVHG

7RUWLRXV ,QWHUIHUHQFH &ODLP $JDLQVW 3URFWHU 	 *DPEOH
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By Robert P. Latham 
 

     In the latest episode of the long running battle be-

tween Westchester Media, the publisher of “POLO” 

magazine, and PRL USA Holdings, Inc. (Polo Ralph Lau-

ren), the United States District Court for the Southern 

District of Texas fashioned a very specific disclaimer for 

the cover of POLO magazine to alleviate consumer con-

fusion.  Westchester Media Co. L.P. v. PRL USA Hold-

ings, Inc. , 2001 U.S. Dist. LEXIS 17468, Civ. Action 

No. H-97-3278 (S.D. Tex. October 23, 2001).   

3ROR 0DJD]LQHV

     The dispute between Westchester and PRL is unique 

and involved, and was chronicled previously in the Libel-

Letter of August 2000, at 

pages 41-43.  The trouble be-

gan when Westchester re-

launched POLO magazine, 

which historically had been the 

magazine sent to members of 

the United States Polo Asso-

ciation.  In 1997, Westchester created two new publica-

tions, one being “Polo Player’s Edition” geared towards 

the sport of polo, and the new “POLO” magazine which 

was, in Westchester’s own words, “not about the sport, 

but rather about an adventurous approach to living life.”  

The case presented a classic conflict between the interests 

of trademark law and the interests of the First Amend-

ment.   

     The district court previously had found infringement 

by Westchester of PRL’s distinct marks and ordered a 

permanent injunction that Westchester cease and desist 

from publishing POLO magazine under the title “POLO.”  

In Westchester Media Company L.P. v. PRL USA Hold-

ings, Inc., 214 F.3d 658 (5th Cir. 2000) the Fifth Circuit 

affirmed the finding of infringement but remanded the 

case to the district court to fashion a remedy more sensi-

tive to First Amendment concerns.   

     The Fifth Circuit stated that even where trademark 

infringement has been found, “First Amendment interests 

should influence the choice of remedy.”  The Fifth Circuit 

found that a magazine title contains components of 

“expressive” speech and is therefore more deserving of 

First Amendment protection than pure commercial 

speech or strict commercial use of a distinct mark. 

,QMXQFWLRQ Y� 'LVFODLPHU

      Upon remand to the district court, PRL continued to 

assert that the court should reinstate the permanent in-

junction prohibiting the magazine from being titled 

“POLO,” even after weighing the First Amendment con-

cerns.  Westchester, though it had previously opposed 

the temporary injunction issued by the court requiring a 

non-specified disclaimer on the cover of “POLO,” now 

argued that such a non-specified disclaimer was suffi-

cient to alleviate confusion.  Adding to the mix was the 

fact that POLO Magazine ceased publication in October 

1999.  On the latter point, the 

district court found that West-

chester had expressed a desire 

to resurrect the publication so 

the issue was not moot. 

      After the remand, the court 

was presented with the results 

of four different surveys, as well as additional expert 

testimony regarding consumer confusion.  The upshot of 

the court’s analysis of this information is that the court 

found that with the general disclaimer Westchester had 

been using, there was a 14 percent reduction in con-

sumer confusion as to whether POLO magazine was as-

sociated with PRL opposed to when it was not used.  

But the court also found that there was a 17 percent in-

crease in consumer confusion between Polo Players Edi-

tion (the magazine geared towards the sport of polo) and 

POLO Magazine (the magazine geared towards polo 

“lifestyle”) as to whether each was associated with PRL.   

%XUGHQ RI 3URRI RQ 5HPHG\·V (IILFDF\

      Perhaps the most significant aspect of the court’s 

analysis concerned the burden of proof on the effective-

ness of a disclaimer.  Must the infringer demonstrate the 

effectiveness of the disclaimer or must the senior user of 

a mark demonstrate the ineffectiveness of such a remedy 

in order to be entitled to absolute prohibition?   
�&RQWLQXHG RQ SDJH ���

3ROR 7UDGHPDUN 'LVSXWH &RQFOXGHV ZLWK &RXUW 'UDIWHG 'LVFODLPHU

  
)LIWK &LUFXLW VWDWHG WKDW HYHQ ZKHUH

WUDGHPDUN LQIULQJHPHQW KDV EHHQ

IRXQG� ´)LUVW $PHQGPHQW LQWHUHVWV

VKRXOG LQIOXHQFH WKH FKRLFH RI UHPHG\�µ
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      That issue was one of first impression in the Fifth Cir-

cuit and the court looked to trademark law, rather than 

First Amendment law, to resolve it.  The district court 

noted that Westchester had already been adjudicated to be 

an infringer, and that finding was affirmed on appeal.  The 

fact that Westchester’s compliance with the temporary in-

junction had been spotty may also have influenced the 

court’s analysis.  The court ultimately held that, in the con-

text of this case, the infringer would have to bear the bur-

den to “come forward with evidence sufficient to demon-

strate that any proposed materials would significantly re-

duce the likelihood of consumer confusion,” citing Home 

Box Office, Inc. v. Showtime, The Movie Channel, Inc., 

832 F.2d 1311, 1316 (2d Cir. 

1987).   

      Nevertheless, in the same 

opinion the court relied heavily 

upon the Second Circuit’s opin-

ion in Consumer’s Union of the 

United States, Inc. v. General 

Signal Corp., 724 F.2d 1044, 

1053 (2d Cir. 1983), a case which the Fifth Circuit had 

cited with approval.  The Second Circuit in Consumer’s 

Union and the Fifth Circuit in Westchester Media both 

opined that absolute prohibition of speech was unconstitu-

tional when there was “any” possibility that a disclaimer 

would suffice to alleviate consumer confusion. 

      Thus, the question remains as to whether a party who 

has been held to infringe must come forward with evi-

dence to show that a disclaimer would significantly reduce 

consumer confusion or come forward with evidence to 

demonstrate that there is “any possibility” that a disclaimer 

would significantly reduce consumer confusion.  The 

court’s holding would seem to indicate that it is the latter 

standard. 

$ 1HZ 'LVFODLPHU 5HTXLUHG

      Due to a number of factors, the court reasoned that it 

needed to draft a disclaimer that was more specific than 

the previous court-ordered disclaimer to make clear that 

POLO magazine was not affiliated in any way with PRL.  

3ROR 'LVSXWH &RQFOXGHV ZLWK &RXUW

'UDIWHG 'LVFODLPHU

The court was persuaded by the testimony of an expert 

witness that the shorter the text of a disclaimer, the more 

effective it would be.  The specific placement of the dis-

claimer on the cover would also be important in alleviat-

ing consumer confusion.  Westchester had put its previ-

ous disclaimer in the lower left hand corner of the cover 

which the expert testified was the least likely place for it 

to be read.   

     Accordingly, if Westchester is to resume publication 

of POLO, a new shorter disclaimer will be required, right 

under the title of the magazine, and of a specific size and 

color (black lettering on white background).  By consis-

tently placing such a disclaimer in a more prominent po-

sition on the cover of the maga-

zine, as well as in any corre-

spondence or documentation in 

which Westchester referenced 

the title of the magazine, the 

court felt that it could accom-

modate the First Amendment 

right of Westchester to resurrect 

the magazine under its preferred title. 

     The polo saga contains valuable lessons to the parties 

on either side of such a dispute.  The memorandum opin-

ion of the district court is instructive to show factors that 

go into a court constructed remedy and the burdens each 

side might face in such a dispute. 

 
         Robert P. Latham is a partner with Jackson Walker L.

L.P. in Dallas, Texas. 

  
>$@Q DEVROXWH SURKLELWLRQ RI VSHHFK ZDV

XQFRQVWLWXWLRQDO ZKHQ WKHUH ZDV ´DQ\µ

SRVVLELOLW\ WKDW D GLVFODLPHU ZRXOG

VXIILFH WR DOOHYLDWH FRQVXPHU FRQIXVLRQ�
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      On November 9, 2001, in Rubin v. U.S. News & World 

Report, et al., 2001 WL 1397891, applying established state 

law (Florida), a unanimous panel of the 11th Circuit 

(Reavely, J., sitting by designation from the 5th Circuit) 

found that practices which are standard in the  magazine in-

dustry did not raise defamatory implications.  Although only 

in a brief footnote and dicta at that, the decision also marks 

the first time a federal appellate court has suggested that a 

private figure faces additional hurdles imposed by the First 

Amendment when suing over an implication allegedly aris-

ing from true facts. 

      A Miami gold refiner, Richard Rubin, brought a libel 

claim arising out of an investigative article entitled “The 

Golden Age of Crime: Why international drug traffickers are 

invading the global gold trade.”  Rubin, who was inter-

viewed for and quoted in the arti-

cle, and who willingly posed for 

a photograph for the article, 

claimed that the article implied 

that he was involved in money 

laundering: namely, that he proc-

essed gold that he knew had been 

smuggled and that he kept two 

set of books.   

      The Eleventh Circuit disagreed, affirming the district 

court’s dismissal on the grounds that no reasonable person 

could read the article to be defamatory of the plaintiff.  

Rather than the implications suggested by plaintiff, the Court 

held the “reader could only see Rubin as a knowledgeable 

gold refiner who has cooperated to be interviewed as a 

source of information about the industry.” 

1DWXUDO ,QIHUHQFH IURP 7UXH )DFWV 1RW

$FWLRQDEOH

      The plaintiff did not challenge the accuracy of his quotes 

nor the accuracy of the facts in the article until his reply on 

appeal.  When he raised, for the first time, a false fact in his 

reply, the Circuit Court granted defendants’ motion to strike 

that portion of the brief.  The Court went on to hold: 

“Because a statement must be false to be libelous, any dam-

age to Rubin flowing from the article’s uncontested state-

ments is not actionable.” 

      Rubin was quoted — accurately — as saying he “may 

have handled” smuggled Peruvian gold.  Rubin’s use of the 

(OHYHQWK &LUFXLW )LQGV 1R /LEHO E\ ,PSOLFDWLRQ $ULVLQJ )URP $FFXUDWH 4XRWHV

word “may” undercut, in the Court’s view, any accusation of 

knowing handling of illegal gold, as plaintiff had contended.  

Even if unwitting facilitation of such illegal activities could 

have been deemed defamatory, it was not actionable because 

he did not contest the quote. 

     The fact that there was no allegation of falsity also set the 

stage for the Circuit’s suggestion that an unintended infer-

ence that arises from true facts or true quotes is not action-

able without some additional showing.   

     A growing number of Circuits (D.C., 4th, 7th and 9th) have 

required an “especially rigorous showing,” as the Fourth Cir-

cuit prescribed in Chapin v. Knight Ridder Inc., 993 F.2d 

1087, 1092-93 (4th Cir. 1993), that the implication was in-

tended or endorsed rather than inadvertent or unintended.  

This was the first time the Eleventh Circuit has weighed in 

on this question 
 
We recognize that a First 

Amendment problem is en-

countered where a private 

figure complains that he has 

been defamed by implication 

in a communication contain-

ing only true facts 
 

     While two federal district courts have in recent years held 

that private figures had to show the implication was intended 

or endorsed, Rubin was the first time a circuit court has sug-

gested, albeit only in dicta in a footnote, that it is necessary 

in the context of libel-by-implication claim brought by a pri-

vate figure.  (The court assumed without deciding Rubin’s 

status as a private figure).  The requirement that an implica-

tion was intended flows from the actual malice standard — 

knowledge of the implication — but its application is less 

obvious for the private figure who does not have to demon-

strate such subjective knowledge. 

7KUHVKROG ,QTXLU\ RU 3DUW RI WKH )DXOW

5HTXLUHPHQW

     This case also invited the court to make the requirement 

of an intended or endorsed implication part of the initial 

threshold inquiry of defamatory meaning on a motion to dis-

miss.  Citing Fourth Circuit and D.C. Circuit authority, de-

�&RQWLQXHG RQ SDJH ���

  
5XELQ ZDV WKH ILUVW WLPH D FLUFXLW FRXUW

KDV VXJJHVWHG� DOEHLW RQO\ LQ GLFWD LQ D

IRRWQRWH� WKDW LW LV QHFHVVDU\ LQ WKH

FRQWH[W RI OLEHO�E\�LPSOLFDWLRQ FODLP

EURXJKW E\ D SULYDWH ILJXUH�
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fendants argued that there must be affirmative evidence on 

the face of the text that the implication was intended or en-

dorsed, an objective test for which discovery would not be 

necessary.  In this scheme, there would also be a second bite 

at the apple, should the motion to dismiss not be granted, 

requiring evidence of subjective intent or endorsement by the 

reporter or editors as part of the fault inquiry following dis-

covery, an approach the Ninth Circuit has clearly adopted.   

      The advantage of making this added hurdle part of the 

threshold inquiry is, of course, it avoids lengthy discovery.  

But, as Judge Carnes asked at the oral argument in Rubin, 

beyond the theoretical added hurdle, the affirmative evidence 

of intended or endorsed implication may not, in reality, be 

that different from what a court examines to determine de-

famatory meaning in the first 

place — juxtaposition, omission 

and tone.  The response at oral ar-

gument to what would constitute 

such affirmative evidence was to 

point to cases where the defendant 

was too cute by half, all but saying, 

with a linguistic wink and a nod, the implied accusation.  

More broadly, there must be some affirmative adoption be-

yond just the natural implication that arises from the state-

ment of true facts.  Another way to frame the threshold in-

quiry, along the lines of some state courts, is whether the im-

plication is the “principal” inference not just a “plausible” 

inference, again an objective measurement based on the face 

of the text.   

7KH 6RXUFH RI WKH $GGHG 5HTXLUHPHQW� &RPPRQ

/DZ RU )LUVW $PHQGPHQW

      Another question raised: what is the source of this added 

requirement of an intended or endorsed implication?  In 

Rubin, the source of the requirement mattered: Florida com-

mon law, while recognizing claims based on implication, has 

never required this added showing.   

      In addition to common law roots for intended defamatory 

meaning, there is the First Amendment, which like the actual 

malice standard, is a constitutional overlay on state common 

law. The First Amendment’s “sanctuary for truth” as the 

Fourth Circuit declared in Chapin, is threatened by implica-

tion claims based on true facts where the publication or 

broadcaster gets everything right and still faces a libel claim.   

     Additionally, the suggestion in Gertz v. Robert Welch, 

Inc., 418 U.S. 323, 384 (1974), that the danger to reputation 

must be “apparent” gives rise to a requirement that the impli-

cation must have been foreseeable to be actionable.  Other-

wise, publishers will be too cautious if they have to guess 

what readers, juries and judges might find implied from the 

true facts. The Eleventh Circuit, in dicta, has now in Rubin 

suggested that this especially rigorous showing was required 

by the First Amendment.   

7KH 6WDQGDUG 0DJD]LQH 3UDFWLFHV 'R 1RW

6XSSRUW 'HIDPDWRU\ ,PSOLFDWLRQ

      Whether part of the inquiry into 

affirmative evidence of intended or 

endorsed implication or just the 

plain vanilla defamatory meaning, 

magazine practices which are stan-

dard in the industry were found not 

to support Rubin’s claim of impli-

cation.   

     To plaintiff’s claim that the fact that he was the only per-

son pictured in an article about drug dealers and money laun-

derers, the court cited the “common practice of magazines to 

show photographs of those they quote merely for visual in-

terest.”   

     The fact that his quote from the text was used in abbrevi-

ated form as part of the caption, only reinforced the reader’s 

understanding that Rubin’s photo was used to “put a face to 

the text.”  The fact that he appeared in an obviously posed 

photo and quoted in the article could even do more and af-

firmatively to suggest to the reader that Rubin was a legiti-

mate businessman, since drug traffickers and money launder-

ers do not typically pose for photos and talk about their mis-

deeds to national magazines.  Plaintiff countered that “60 

Minutes” and the like have created expectations that miscre-

ants will — albeit foolishly — make embarrassing confes-

sions to a national audience. 

     Plaintiff cited the use of the word “concedes” instead of 

“says” in introducing Rubin’s quote in the text about double-

booking: “ ‘There’s a dual economic system in the jewelry 

�&RQWLQXHG RQ SDJH ���

(OHYHQWK &LUFXLW )LQGV 1R /LEHO E\ ,PSOLFDWLRQ

$ULVLQJ )URP $FFXUDWH 4XRWHV

  
7KH FRXUW FLWHG WKH ´FRPPRQ

SUDFWLFH RI PDJD]LQHV WR VKRZ

SKRWRJUDSKV RI WKRVH WKH\ TXRWH

PHUHO\ IRU YLVXDO LQWHUHVW�µ
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industry,’ concedes Richard Rubin, the owner of Republic 

Metals in Miami, a gold refiner,  ‘There’s on the books and 

there’s off the books.’ ”  Rubin argued that “concedes” sug-

gested grudging acknowledgement of his own culpable in-

volvement.  The absence of any more direct accusation 

against Rubin, in contrast to the article’s very direct charges 

against named drug traffickers and others, led the court to 

conclude that readers would understand Rubin to be 

“knowledgeable” of this industry practice rather than culpa-

ble.   

      The abbreviated version of Rubin’s quote in the caption 

omitted Rubin’s reference in the text to doublebookkeeping 

“in the jewelry industry.”  Rubin cited this omission as evi-

dence that the implication was in-

tended or endorsed, implying by its 

silence that the doublebookkeeping 

was at his gold refinery.  The omis-

sion in the caption was marked by 

ellipses.  As is typical for maga-

zines in general, and U.S. News in 

particular, the caption was a lift 

from the text, effectively referring 

the reader back to the text for the full quote.   

$ &ODULILFDWLRQ RU 1RW

      Rubin also complained that the article omitted either a 

disclaimer that he was not knowingly involved in the 

schemes described or an affirmative statement that he was a 

legitimate businessman.  Where, as here, no allegation was 

made in the first place, a disclaimer might raise a cloud 

where none had existed.  Although, in the legal prepublica-

tion review, such disclaimers are sometimes added in the 

hope of avoiding lawsuits, such an affirmative legal obliga-

tion to include a disclaimers would be contrary to First 

Amendment principles that courts do not dictate what pub-

lishers must include, absent an omission so material as to 

create a defamatory falsehood. 

      After receiving a retraction demand from Rubin, U.S. 

News did publish a clarification to the effect that U.S. News 

did not suggest or intend to suggest that Rubin was involved 

in the illegal activities described in the article.  The decision 

whether to publish such a clarification is often faced by pub-

lishers where they do not really think there is a problem but 

the clarification is accurate — they did not intend the impli-

cation — and they hope to avoid a lawsuit.  It runs the down-

side risk of looking like the publisher thought there was an 

implication that needed clarifying.  But, as happened in the 

oral argument in this case, the Court wonders why plaintiff is 

not satisfied with the published clarification rather than 

bringing the lawsuit.  

$Q $IILGDYLW� 7KH 5HDVRQDEOH 5HDGHU

     Both the Eleventh Circuit and the district court dismissed 

Rubin’s claim based on how the proverbial “reasonable 

reader” would have understood the article.  After dismissal at 

the trial level, plaintiff tried to put 

flesh on the “reasonable reader,” 

producing an affidavit of a would-

be customer who had been shown 

the article by one of plaintiff’s 

competitors and who declined to do 

business with Rubin because he 

thought plaintiff was accused in the 

article of being a crook.  But this is 

a threshold question of law addressed to the court based on 

how a reasonable reader, not an actual reader, could under-

stand the article.   

     Even if such actual readers’ views are not theoretically 

part of the inquiry, such affidavits are an invitation to a court 

to deny dismissal since the standard is tough — no reason-

able reader could possibly understand the defamatory impli-

cation, implications are so much in the eye of the beholder 

and plaintiff is asserting real readers and real damage.  In this 

case, the district court declined the invitation and denied re-

consideration without opinion, a ruling the appellate court 

did not address. 

     Defendants U.S. News and its reporter were represented 

by Laura R. Handman, along with Rick Cys and Connie Pen-

dleton of Davis Wright Tremaine LLP, Jerry Budney of 

Greenberg Traurig, as local counsel, Martin Krall, Executive 

Vice President/Chief Legal Officer, U.S. News, and Peter 

Dwoskin, General Counsel, U.S. News.  Barry Langberg, 

Deborah Drooz, Michael Niborski, Richard Simring and 

Sean Firley of Stroock & Stroock & Lavan LLP represented 

plaintiff Richard Rubin. 

(OHYHQWK &LUFXLW )LQGV 1R /LEHO E\ ,PSOLFDWLRQ

$ULVLQJ )URP $FFXUDWH 4XRWHV

  
$V KDSSHQHG LQ WKH RUDO DUJXPHQW

LQ WKLV FDVH� WKH &RXUW ZRQGHUV ZK\

SODLQWLII LV QRW VDWLVILHG ZLWK WKH

SXEOLVKHG FODULILFDWLRQ UDWKHU WKDQ

EULQJLQJ WKH ODZVXLW�
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By Richard J. O'Brien and Jamie L. Secord 

 

     A Chicago alderman’s unique theory of defamation 

liability against a mere funder of a grassroots organiza-

tion’s newsletter failed to survive defendant’s summary 

judgment motion.  

     An Illinois state court dismissed Crossroads Fund, a 

not-for-profit foundation, from Alderman Eugene Schul-

ter’s defamation and false light invasion of privacy ac-

tion.  Crossroads’ only involvement was its grant of 

$400 to the community group that published the news-

letter.  Crossroads did not write, edit, review, publish or 

disseminate the newsletter.   

     The challenged newsletter, entitled “Alderpuppet 

Schulter Purports,” criticized Alderman Schulter’s deci-

sions about gentrification and commercial development 

in his 47th ward.  The anonymous authors urged politi-

cal activism to prevent their neighborhood from falling 

prey to even higher rents and property taxes and the 

saturation of Starbucks’ coffee shops.  The last page of 

the newsletter noted that Crossroads Fund provided the 

authors with financial assistance. 

     Plaintiff cited an Illinois Supreme Court case, Van 

Horne v. Muller, 185 Ill. 2d 299 (1999), for the proposi-

tion that “all persons who cause or participate in the 

publication of libelous or slanderous matters are respon-

sible for such publications.”  Schulter alleged that Cross-

roads helped cause the publication of a libelous matter 

by providing financial assistance and, therefore, could 

be deemed a publisher for liability purposes.   

     Crossroads argued that it was not a publisher of the 

newsletter under the traditional common law definition.  

Crossroads further contended that it could not possess 

the requisite actual malice for a public official plaintiff 

because it had no prepublication knowledge of the chal-

lenged statements.   

     Crossroads requested that sanctions be imposed 

against Schulter because plaintiff's pleading was neither 

well-grounded in fact nor warranted by existing law and 

was a classic SLAPP  (“Strategic Lawsuit Against Pub-

lic Participation”) suit. 

     The court granted Crossroads' summary judgment 

motion but denied its request for sanctions.  The suit is 

3XEOLF 2IILFLDO
V 'HIDPDWLRQ &ODLP $JDLQVW 1HZVOHWWHU )XQGHU )DLOV LQ &RXUW

still pending as to the actual authors of the allegedly de-

famatory material.   

 

      Richard J. O'Brien, David TerMolen and Jamie L. 

Secord of Sidley Austin Brown & Wood represented de-

fendant Crossroads Fund.  Robert W. Fioretti and Sara 

D. Lund of Fioretti & Des Jardins, Ltd. represented 

plaintiff. 
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By Robert D. Lystad 
 

     In a case of first impression for the District of Columbia 

Court of Appeals, the District of Columbia’s highest court 

held that the statute of limitations for a libel action against a 

newspaper begins to run upon publication of the allegedly 

defamatory remarks, and not when the plaintiff learns of the 

article.  Mullin v. Washington Free Weekly, Inc., Civil No. 

00-CV-1199 (D.C. Nov. 8, 2001). 

     An article published in the Washington City Paper, a free 

weekly newspaper, described a lengthy landlord-tenant dis-

pute and included comments that the tenant was a 

“freeloader” who did not pay his rent.  The tenant filed a 

complaint for libel, false light inva-

sion of privacy and intentional in-

fliction of emotional distress in the 

Superior Court for the District of 

Columbia against the newspaper, 

the landlord, and the landlord’s at-

torney.  The complaint was filed 

one year and three days after the 

article was initially distributed to 

the public.   

     In lieu of filing an answer, the Washington City Paper 

filed a motion to dismiss or for summary judgment and at-

tached affidavits attesting to the date that the article was first 

distributed.  The Superior Court granted the motion, holding 

that the plaintiff failed to file within the one year statute of 

limitations for libel.  The court further held that the same 

one-year limit applied to plaintiff’s other tort claims because 

they were intertwined with the defamation claim.  

     On appeal, the plaintiff urged adoption of the discovery 

rule for his libel claim, contending that he did not know 

about the article until the week after it was initially distrib-

uted.  (The plaintiff did not challenge the lower court’s rul-

ing that the one-year statute of limitations for libel applied to 

his other tort claims.)   

     The D.C. Court of Appeals, following precedent of other 

jurisdictions and its own policy rationales regarding the dis-

covery rule, refused to apply the discovery rule to this libel 

claim.  It noted that the discovery rule traditionally is in-

voked only where “the relationship between the fact of in-

jury and the alleged tortious conduct is obscure,” such as in 

medical malpractice cases.  Mullin at 4.  “In defamation 

'�&� &RXUW RI $SSHDOV 5HMHFWV 'LVFRYHU\ 5XOH IRU 6WDWXWH RI /LPLWDWLRQV LQ /LEHO &DVH

cases, on the other hand, at least where mass media are in-

volved, ‘the fact of . . . injury can be readily determined,’ 

and thus any resulting defamation claims will ‘accrue for 

purposes of the statute of limitations at the time the injury 

actually occurs,’ i.e., publication.”  Mullin at 5 (citations 

omitted).   

      The D.C. Court of Appeals decision is consistent with 

precedent from other jurisdictions.  See, e.g., Schweihs v. 

Burdick, 96 F.3d 917, 920-21 (7th Cir. 1996); Bradford v. 

American Media Operations, Inc., 882 F. Supp. 1508, 1519 

(E.D. Pa. 1995); Russell v. The Standard Corp., 898 P.2d 

263, 264-65 (Utah 1995); Flynn v. Associated Press, 519 N.

E.2d 1304, 1307 (Mass. 1988); Holloway v. Butler, 662 S.

W.2d 688, 693 (Tex. App. 1983);  

McGuiness v. Motor Trend Maga-

zine, 180 Cal. Rptr. 784, 786 (Cal. 

Ct. App. 1982); see generally 

Francis M. Dougherty, Annotation, 

Limitation of Actions: Time of Dis-

covery of Defamation as Determin-

ing Accrual of Action, 35 A.L.R.4th 

1002 (1985 and 2001 Supp.).  

Courts that have applied the discovery rule in defamation 

actions have done so only where the allegedly defamatory 

publication is secret or confidential, such as a credit report.  

See, e.g., Tom Olesker’s Exciting World of Fashion, Inc. v. 

Dun & Bradstreet, Inc., 334 N.E.2d 160, 164 (Ill. 1975).  

           Dismissal of the claims against the other defendants 

(the landlord and his attorney) was also affirmed because 

the plaintiff sued only over the statements published in the 

article, and thus the one-year statute of limitations barred 

those claims. 

           The D.C. Court of Appeals decision is scheduled to 

be published in the Atlantic Reporter. 

  

      Robert D. Lystad, a partner in the Washington, D.C. 

office of Baker & Hostetler LLP, and David W. Andich, a 

partner at Andich and Andich in Rock Island, IL, repre-

sented Washington Free Weekly, Inc., the publisher of the 

Washington City Paper.  The co-defendants were repre-

sented by Roger L. Amole and Associates of Alexandria, Va.  

Plaintiff appeared pro se.  The opinion was written by Asso-

ciate Judge Steadman and joined by Associate Judges 

Schwelb and Farrell. 

  
&RXUWV WKDW KDYH DSSOLHG WKH

GLVFRYHU\ UXOH LQ GHIDPDWLRQ DFWLRQV

KDYH GRQH VR RQO\ ZKHUH WKH DOOHJHGO\

GHIDPDWRU\ SXEOLFDWLRQ LV VHFUHW RU

FRQILGHQWLDO� VXFK DV D FUHGLW UHSRUW�
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By Tom Clyde 
 

     For national reporters who do not relish the thought 

of having to defend their reporting in the deep South, a 

federal district court has issued a helpful decision on 

Georgia long-arm jurisdiction.  Earlier this year, Atlanta 

federal district court chief judge Orinda Evans dismissed 

an Associated Press reporter from a libel action, enforc-

ing Georgia’s exception for defamation contained in its 

long-arm statute.  Weinstock v. Gordon, et al., No. 1:00-

CV-2935-ODE (N.D. Ga. June 20, 2001). 

     Under Georgia’s long-arm statute, jurisdiction can be 

established by an allegation that a non-resident commit-

ted a tortious act or omission in 

the state, “except as to a cause of 

action for defamation of character 

arising from the act.”  O.C.G.A. § 

9-10-91(3).  The exception for 

defamation in effect requires libel 

plaintiffs to establish jurisdiction 

under other subsections of the 

Georgia statute, which demand 

that a nonresident have persistent course of conduct in 

the state. 

     Georgia is one of four states that contain such carve-

outs in their long-arm statutes. Although the wording 

and effectiveness of the carve-outs vary, other states 

with similar exceptions include Connecticut, Minnesota 

and New York.  Some District of Columbia courts have 

also achieved a similar limitation, even in the absence of 

an express exception, by strictly interpreting the Dis-

trict’s long arm statute. 

     The case against Associated Press reporter Marcy 

Gordon presented a compelling opportunity to enforce 

the defamation exception in Georgia’s statute.  Apart 

from her reporting, Gordon had no contacts with Geor-

gia other than some occasional telephone calls to the 

state and the pleasure of making some flight connections 

through the nation’s busiest airport.  

     Gordon wrote the challenged story from her desk in 

the Securities and Exchange Commission’s pressroom in 

Washington, D.C.  Her story reported on the filing of a 

SEC action against the operator of an Atlanta-based 

'LVWULFW &RXUW (QIRUFHV 'HIDPDWLRQ ([FHSWLRQ LQ *HRUJLD /RQJ�$UP 6WDWXWH

Internet ponzi scheme and his counsel, a high-profile 

attorney in the city’s plaintiff’s bar.  The attorney, Mi-

chael Weinstock, admittedly profited handsomely from 

the his investment in the scheme, but nevertheless 

fought the SEC’s action seeking the return of his “unjust 

enrichment” and simultaneously launched his defama-

tion suit challenging Gordon’s wire story. 

      In response to the filing of a motion to dismiss 

Gordon for lack of jurisdiction, the plaintiff insisted a 

ruling on the motion was premature until he was permit-

ted to take thorough and sifting discovery on Gordon’s 

contacts with Georgia, including the contacts she had by 

telephone with Georgia residents in preparing the story.   

      The district court rejected 

plaintiff’s request for discovery 

and instead entered a dismissal of 

Gordon, even making the dis-

missal “with prejudice” for good 

measure.  The decision is particu-

larly helpful because it reaffirms 

that a plaintiff cannot circumvent 

the exception by claiming that 

jurisdiction is not premised on the publication in Geor-

gia, but rather on the newsgathering contacts that oc-

curred in preparing the publication, an area that plain-

tiffs inevitably want to explore through discovery.  Cit-

ing a Georgia Supreme Court decision, Bradlee Mgmt. 

Servs., Inc. v. Cassells, 249 Ga. 614 (1982), the opinion 

states:   
 

Any such contacts [from the preparation of the 

story at issue] would be irrelevant to an evalua-

tion of the propriety of personal jurisdiction un-

der Georgia’s long-arm statute.  Rather, for the 

court to authorize discovery on this issue, Plain-

tiff must allege that Gordon engaged in some 

course of conduct [in Georgia] unrelated to the 

news article. 
 
      Richard Winfield and Mark Weissman of Clifford, 

Chance and Peter Canfield and Tom Clyde of Dow 

Lohnes represented Gordon and Associated Press.  

Plaintiff Michael Weinstock was represented by himself, 

Jan Cohen and Adam Gleklen of Weinstock & Scavo. 

  
7KH GLVWULFW FRXUW UHMHFWHG SODLQWLII·V

UHTXHVW IRU GLVFRYHU\ DQG LQVWHDG

HQWHUHG D GLVPLVVDO RI *RUGRQ� HYHQ

PDNLQJ WKH GLVPLVVDO ´ZLWK

SUHMXGLFHµ IRU JRRG PHDVXUH�
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By David Atlas 
 

     In an important decision for online news organizations, 

on December 5, 2001, New York State Supreme Court 

Justice Paula J. Omansky dismissed defamation and re-

lated claims brought by Banco Nacional de Mexico, S.A. 

against Mexican journalist Mario Renato Menendez Rodri-

guez, and independent journalist Al Giordano and his web 

site, The Narco News Bulletin, over statements accusing 

the bank’s Chairman of involvement in drug trafficking.  

In dismissing the complaint in Banco Nacional de Mexico, 

S.A., v. Rodriguez, et al. against Mr. Menendez, the Court 

held that Mr. Menendez had insufficient contacts with 

New York for the Court to exercise long-arm jurisdiction 

over him.   

     With respect to Mr. Giordano and The Narco News 

Bulletin, the Court held that the web site and its reporters 

were entitled to the full realm of First Amendment protec-

tions accorded to traditional news gathering organizations 

and that the bank could not meet its burden of proving that 

these defendants acted in a grossly irresponsible manner, 

the required standard under New York law. 

%DFNJURXQG RI WKH &DVH� ,QLWLDO $UWLFOH LQ

0H[LFR

     The dispute arose in Mexico in 1997 when Mr. Me-

nendez published a series of articles in his Mexican news-

paper, Por Esto!, about Roberto Hernandez Ramirez, the 

Chairman and General Director of Banco Nacional de 

Mexico, S.A.  Responding to complaints by local fisher-

man about being forced from their land by drug traffickers, 

Por Esto! conducted an investigation and reported that Mr. 

Hernandez was permitting drug traffickers to operate 

freely on property that he owned known as Punta Pajaros.   

     Following the publication of these articles, the bank 

filed a complaint with the government prosecutor against 

Mr. Menendez seeking to have him arrested and jailed for 

defamation (which is both a criminal and civil offense in 

Mexico).  The first Mexican court to hear the case dis-

missed the charges against Mr. Menendez, ruling that the 

statements in Por Esto! could not be read to communicate 

1HZ <RUN &RXUW� 'LVPLVVLQJ 'HIDPDWLRQ $FWLRQ�

$FFRUGV :HE 6LWH )XOO )LUVW $PHQGPHQW 3URWHFWLRQ

any illegal or immoral activity on the part of the bank, nor 

could the accusations against Mr. Hernandez be imputed to 

the bank.   

      That decision was affirmed on appeal and the bank’s 

subsequent, repeated efforts to hold Mr. Menendez crimi-

nally responsible for such statements were all rejected.  

Thereafter, in several articles on the Narco News Bulletin, 

Mr. Giordano repeated and expanded upon many of the 

allegations published by Por Esto! 

,QYLWDWLRQV WR 6SHDN LQ 1<

      In March 2000, Mr. Menendez was invited by the Latin 

American Law Students Association to participate in a 

panel discussion at Columbia Law School in New York on 

drugs and drug trafficking.  Just before coming to New 

York, Mr. Menendez gave an interview from Mexico to 

The Village Voice in which he asserted that Mr. Hernandez 

was a narcotics trafficker.               

      At Columbia Law School, Mr. Menendez recounted 

the results of his investigation into drug trafficking on 

Punta Pajaros and pointed out, as he had repeatedly done 

in Por Esto!, that Punta Pajaros was land owned by Her-

nandez, the Chairman and General Director of the bank.  

Mr. Giordano, who participated with Mr. Menendez in the 

panel discussion, also appeared on WBAI 99.5 FM in New 

York to further discuss the allegations against Mr. Hernan-

dez.  

      In response, the Bank of Mexico, which has a branch 

office in New York and is authorized to do business in the 

state, commenced an action in New York for defamation 

and tortious interference against Mr. Menendez, Mr. 

Giordano and the Narco News Bulletin based upon the 

statements made at Columbia Law School, to The Village 

Voice and WBAI, as well as those appearing on the Narco 

News Bulletin web site.  

6XIILFLHQW &RQWDFWV WR $VVHUW -XULVGLFWLRQ 2QO\

2YHU *LRUGDQR DQG WKH :HE 6LWH

      On the defendants’ motions to dismiss, Judge Omansky 

first ruled that New York’s law governed, rejecting defen-
�&RQWLQXHG RQ SDJH ���
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dants’ arguments that she should accord res judicata or 

collateral estoppel effect to the Mexican courts’ dismiss-

als of the bank’s criminal claims. Interestingly, the New 

York court’s conclusions rested on finding that the public 

policy of the state required that she look to New York 

and not Mexican law.  The public policies included pro-

tecting companies (presumably ones with economic in-

terests and transactions in the state) from accusations of 

illegal conduct, and First Amendment and state defama-

tion law and principles which would not allow a New 

York court to enforce a judgment under Mexican crimi-

nal defamation law.   New 

York’s substantive, as well as 

its procedural, laws and rules 

would govern. 

     Turning to the question of 

jurisdiction, the court found 

that New York’s “long-arm” 

jurisdiction statute does not 

permit the exercise of jurisdic-

tion over Mr. Menendez.  The 

Court found that Mr. Menendez’s statements in New 

York, standing alone, were insufficient to confer personal 

jurisdiction where it was clear that he had no other con-

tacts with or business activity within the State.  Accord-

ingly, the Court dismissed the bank’s complaint against 

him in its entirety. 

     Mr. Giordano and Narco News also argued that the 

court lacked jurisdiction over them.  Mr. Giordana lives 

in Mexico.  He argued, and the court agreed, that merely 

maintaining a website accessible by New York residents 

was insufficient basis for jurisdiction.   

     However, the Court found that the bank had alleged 

facts, including Mr. Giordano’s maintenance of a post 

office box in New York and the web site’s retention of a 

New York based web host, which, if true, would support 

the exercise of personal jurisdiction over them.  The dis-

pute, the court held, could not be decided just on the mo-

tion papers.   However, the Court found that the bank had 

failed to adequately plead a defamation claim against Mr. 

Giordano or the Narco News Bulletin. 

:HE 6LWH DQG ,WV 5HSRUWHUV (QWLWOHG WR )XOO

)LUVW $PHQGPHQW 3URWHFWLRQ

     In analyzing the bank’s defamation claim against Mr. 

Giordano and Narco News Bulletin, the Court rejected 

their arguments that the statements at issue were pure 

opinion and could not be defamatory to the bank  How-

ever, it held that the web site is “a media defendant and is 

entitled to heightened protection under the First Amend-

ment.”   

     The Court based this finding on its review of Mr. 

Giordano’s submissions on the web site, which demon-

strated that  
 
defendants’ format is simi-

lar to a regularly published 

public news magazine or a 

newspaper except for the 

fact that the periodical is 

published ‘on line’ or elec-

tronically, instead of being 

printed on paper.  The fact 

that the Narco News web-

site can accept readers’ comments, or letters to the 

editor, via a separate e-mail address only strength-

ens the need for First Amendment protections for 

the medium. 
 
Accordingly, “Narco News, its website, and the writers 

who post information, are entitled to all the First Amend-

ment protections accorded to a newspaper/magazine or 

journalist in defamation suits.” 

1R *URVV ,UUHVSRQVLELOLW\

     Based on the motion papers, the Court could not de-

termine whether the bank is a public figure.  But, it nev-

ertheless ruled that the bank had failed to plead any facts 

to indicate that Mr. Giordano or Narco News acted in “a 

grossly irresponsible manner without due consideration 

for the standards of information gathering and dissemina-

tion ordinarily followed by responsible parties,” the re-

�&RQWLQXHG RQ SDJH ���

1< &RXUW $FFRUGV :HE 6LWH )XOO

)LUVW $PHQGPHQW 3URWHFWLRQ

  
7KH &RXUW IRXQG WKDW 0U� 0HQHQGH]·V

VWDWHPHQWV LQ 1HZ <RUN� VWDQGLQJ DORQH�

ZHUH LQVXIILFLHQW WR FRQIHU SHUVRQDO

MXULVGLFWLRQ ZKHUH LW ZDV FOHDU WKDW KH

KDG QR RWKHU FRQWDFWV ZLWK RU EXVLQHVV

DFWLYLW\ ZLWKLQ WKH 6WDWH�
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     In March, Tomasic charged the publisher and editor of 

The New Observer with multiple counts of criminal defama-

tion for articles about the Kansas City, Kan., mayor and her 

staff. See Kansas v. Carson; Kansas v. Powers (Kan. Dist. 

Ct. Wyandotte County 2001). See also LDRC Libelletter, 

March 2001 at 5.  The charges were filed after The New Ob-

server was critical of Tomasic and Mayor Carol Marinovich 

during their re-election in 2000.  Among the articles that 

gave rise to the charges was an article that claimed that the 

mayor and her husband, a county district judge, did not live 

in Wyandotte County, as required by law. 

     Judge Klinginsmith did not want Tomasic or his staff 

handling the case because of the “history of contentiousness” 

between Tomasic and the defendants, publisher David Car-

son and editor Edward Powers Jr.  The judge also said that 

“the probity of the D.A.'s decision to file the subject charges 

at the time they were filed ... is, in the public's mind, ques-

tionable at best.”  The judge even claimed there was 

“extreme personal animus” between Tomasic and the defen-

dants. 

     Judge Klinginsmith, a Brown County District Judge, was 

hearing the Wyandotte case because all Wyandotte judges 

refused to hear it. 

     The Kansas criminal libel statute, Kan. Stat. Ann. § 21-

4004 (1988), prohibits “maliciously communicating to a per-

son orally, in writing, or by any other means, information, 

knowing the information to be false and with actual malice.”  

In 1995, the 10th Circuit Court of Appeals upheld the facial 

constitutionality of the Kansas law in Phelps v. Hamilton, 59 

F.3d 1058, 23 Media L. Rep. 2121 (10th Cir. 1995). 

     Carson and Powers are represented by Mark Birmingham 

of Kansas City, Kan. 

     A Kansas judge has ordered county prosecutors not 

to handle a criminal libel case that was filed against a 

politically oriented alternative newspaper last March.  

Judge Tracy Klinginsmith instructed District Attorney 

Nick Tomasic to seek a state-appointed prosecutor if the 

case is to proceed.  If Tomasic does not find a special 

prosecutor, Judge Klinginsmith indicated he will appoint 

a prosecutor for the case. 

6SHFLDO 3URVHFXWRU IRU &ULPLQDO /LEHO &DVH 2UGHUHG $JDLQVW 1HZVSDSHU

�&RQWLQXHG IURP SDJH ���

quired standard under New York law for even private 

figures when the statements concern matters of public 

concern.   

     In this regard, the Court noted that the bank had not 

alleged that Mr. Giordano or the Narco News Bulletin 

failed to use “methods of verification which are reasona-

bly calculated to produce accurate copy” or that they 

“used sources which they knew, or should have known, 

were unreliable.”  The Court also held that Mr. Giordano 

and the Narco News Bulletin were entitled to rely on the 

accuracy of articles written by reporters from Por Esto!  

Even if these defendants were guilty of unbalanced re-

porting, the Court found that to be not actionable and 

strictly a matter of editorial judgment. 

     The Court dismissed the remaining claim for tortious 

interference, finding that the bank had failed to allege 

any specific relationship with which these defendants 

interfered. 

     Thomas Lesser of the firm Lesser, Newman, Sou-

weine and Nasser represented defendant The Narco 

News Bulletin; Al Giordano appeared pro se; Michael 

Madigan, Thomas McLish and Trevor Peterson of the 

firm Akin Gump Strauss Hauer & Feld, LLP represented 

plaintiff Banco Nacional de Mexico, S.A. 

 

     David Atlas is a partner at Frankfurt Garbus Kurnit 

Klein & Selz, P.C. in New York and, together with Mar-

tin Garbus and Jessica Miller, represented defendant 

Mario Renato Menendez Rodriguez 

1< &RXUW $FFRUGV :HE 6LWH )XOO

)LUVW $PHQGPHQW 3URWHFWLRQ

$Q\ GHYHORSPHQWV \RX WKLQN RWKHU

/'5& PHPEHUV VKRXOG NQRZ DERXW"

&DOO XV� VHQG XV DQ HPDLO RU D QRWH�

/LEHO 'HIHQVH 5HVRXUFH &HQWHU� ,QF�

�� (LJKWK $YHQXH� 1HZ <RUN� 1< �����

3K� ������������

)[� ������������

OGUF#OGUF�FRP

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter Page 28 December 2001 

 
IMPORTANT NOTICE:    

 
PLEASE SEND US YOUR E-MAIL ADDRESS  
FOR   FUTURE  NEWSLETTER   DELIVERY 
 

   The LDRC Board of Directors has voted to distrib-
ute the newsletter, the LDRC LIBELLETTER by e-
mail only.  The directors have taken this position 
both because “snail mail” is increasingly cumber-
some, slow and, in some businesses, virtually unde-
liverable, and in order to save LDRC the substantial 
expense of mailing hard copies each month.   Cer-
tainly, e-mail distribution is faster.  LDRC already 
distributes over 175 copies of the LDRC LIBELLET-

TER by e-mail each month in a manner that allows 
recipients to print it out in the same format as the 
hard copy. 
 
   We will continue to distribute the LDRC LIBEL-

LETTER by both e-mail and hard copy  for at least a 
few more months.  But please send us your e-mail 
address as soon as possible.  We do not want any of 
you to miss even one issue.  And also, let us know 
if, for some reason,  you cannot receive the LDRC 
LIBELLETTER by e-mail.  Again, we want all of you 
to receive the publication each month. 

PLEASE SEND EMAIL ADDRESSES OF 
ANYONE IN YOUR ORGANIZATION WHO 

WOULD LIKE TO RECEIVE THE  
LDRC LibelLetter BY E-MAIL TO:    

.HOO\ &KHZ �NFKHZ#OGUF�FRP�

way of example, the court agreed with the trial court that 

the statute could be construed to “proscribe parodies, 

anonymous political cartoons, or anonymous ‘letters to 

the editor’ of a local newspaper that ridicule or expose to 

contempt individuals who are not public figures, but are 

nevertheless ‘in the news.’” 

      Lastly, the court held the statute to be void for 

vagueness because it “fails to apprise a person of ordi-

nary intelligence what would subject him or her to 

criminal punishment.” 

     A Florida Court of Appeals upheld a trial court’s dis-

missal of criminal charges brought under a section of the 

Florida criminal libel statute.  In doing so, the court of 

appeals held that the section making it unlawful to print 

or publish something that “tends to expose any individual 

or any religious group to hatred, contempt, ridicule or 

obloquy” is unconstitutional. See Florida v. Shank, 2001 

Fla. App. LEXIS 13166 (Fla. Ct. App. Sept. 19, 2001). 

     Florida’s criminal libel statute, Fla. Stat. § 836.01 et. 

seq.,  is composed of 11 sections.  In August 1999, Lloyd 

Shank was arrested and charged with violating § 836.11 

when he admitted to writing and circulating to the mem-

bers of the Broward County Board of Commissioners an 

anonymous letter that included anti-Semitic comments.  

     Under the heading “Publications which tend to expose 

persons to hatred, contempt, or ridicule prohibited,”            

§ 836.11 provides that it is unlawful to anonymously: 
 

print, publish, distribute or cause to be 

printed, published or distributed by any 

means, or in any manner whatsoever, any 

publication, handbill, dodger, circular, 

booklet, pamphlet, leaflet, card, sticker, 

periodical, literature, paper or other printed 

material which tends to expose any individ-

ual or any religious group to hatred, con-

tempt, ridicule or obloquy. . . 
 
     The trial court concluded that § 836.11 violated the 

First Amendment because it was “impermissibly content-

based, overbroad, and vague.”  In a short, conclusory, per 

curiam opinion, the court of appeals affirmed. 

     Stating simply that § 836.11 is not content-neutral, the 

court said the statute “criminalizes speech based solely on 

content, i.e., speech that criticizes or ridicules is targeted, 

while other ‘nice’ publications that praise or promote ap-

proval, admiration, or commendation are not penalized.”  

Citing cases such as R.A.V. v. City of St. Paul, Minn., 505 

U.S. 377 (1992), the court of appeals held that the statute 

was facially invalid. 

     The court also held the statute to be overbroad be-

cause it “not only impacts proscribable speech, it also 

profoundly impacts speech that is clearly protected.”  By 

)ORULGD &RXUW RI $SSHDOV 6WULNHV 'RZQ 6HFWLRQ RI &ULPLQDO /LEHO 6WDWXWH

6WDWXWH )RXQG WR EH ,PSHUPLVVLEO\ &RQWHQW�%DVHG� 2YHUEURDG DQG 9DJXH
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By Joyce S. Meyers 
 
     Judge William H. Yohn, Jr., of the United States 

District Court for the Eastern District of Pennsylvania, 

has ruled that Richard A. Sprague, a prominent Philadel-

phia attorney and perhaps the most famous libel plaintiff 

in America, will be allowed to proceed with his libel suit 

against the American Bar Association, the ABA Journal 

and its reporter, Terry Carter.  On November 14, 2001, 

Judge Yohn denied defendants’ motion for judgment on 

the pleadings, finding that the challenged language was 

sufficiently ambiguous in context to preclude granting 

defendants’ motion, which had argued that the publica-

tion was not defamatory. Sprague v. American Bar Asso-

ciation, et. al., 2001 U.S. Dist. LEXIS 18707 (E.D. Pa. 

Nov. 14, 2001). 

$Q $UWLFOH RQ &RSV DQG 5DFH

     The article at issue, entitled “Cops in the Cross Fire” 

and published in the October 2000 issue of the ABA 

Journal, detailed the fatal shooting of a young black 

man by a white Philadelphia police officer, Christopher 

DiPasquale.  The article reported on the use of a private, 

criminal-complaint procedure by leaders of the black 

community to obtain a court order forcing Philadelphia 

District Attorney Lynne Abraham to pursue murder 

charges against DiPasquale, and the District Attorney’s 

appeal of that order.  The article explored the serious 

public issues raised in this controversy, relating to the 

disciplining of police in Pennsylvania, both internally 

and through the courts, and the policy question of 

whether the District Attorney should have ultimate con-

trol over decisions to prosecute.  In addition, because the 

victim of the shooting was black, the police officer was 

white, and the sides in the controversy were racially di-

vided, the case carried serious racial and political impli-

cations.   

     Describing the charged atmosphere in which the case 

was proceeding, the article reported, “Some of the big-

gest names in the city’s legal community have lined up 

&RXUW 'HQLHV -XGJPHQW RQ WKH 3OHDGLQJV LQ
5LFKDUG $� 6SUDJXH Y� $PHULFDQ %DU $VVRFLDWLRQ� HW $O�

´/DZ\HU�FXP�IL[HUµ 0D\ EH 'HIDPDWRU\

to battle over the validity and constitutionality of this 

use of the private criminal complaint.”  The challenged 

language appears in this context in the following para-

graph: 
 

The political stakes were raised in May when the 

DA accepted outside help in the case from her 

former boss, Richard Sprague, perhaps the most 

powerful lawyer-cum-fixer in the state.  The ap-

pearance of the storied Dick Sprague set off 

alarms in the black precincts.  Within a week 

they brought in their own big guns.   
 
The next paragraph describes the “big guns” brought in 

on the other side, including a former chancellor of the 

Philadelphia Bar Association and two highly regarded 

prominent African-American civil rights lawyers.   

      Sprague, famous not only for his $34.5 million libel 

verdict against The Philadelphia Inquirer but also for his 

prominent role over several decades in many high-

profile and politically sensitive legal matters as a district 

attorney in Philadelphia, a special prosecutor, and coun-

sel to many prominent public officials, claimed that the 

descriptive phrase “lawyer-cum-fixer” defamed him.  

His complaint alleged that the description accused him 

of agreeing to “fix” the DiPasquale case and of having 

“fixed” other cases, in violation of various criminal stat-

utes and the Rules of Professional Conduct.   

$UJXPHQW ,W ,VQ·W 'HIDPDWRU\

      Defendants filed an answer, denying that the chal-

lenged language was defamatory in context and attach-

ing more than 100 examples of the term “fixer” used by 

reputable publications such as The New York Times, The 

Washington Post, The Philadelphia Inquirer, The Na-

tional Law Journal and Associated Press to describe, in 

laudatory terms, some of the most distinguished lawyers 

in the country, including Clark Clifford, former Deputy 

Attorney General, Richard Kleindienst, presidential ad-

visors Vernon Jordan, Charles Ruff, and Lloyd N. Cut-

ler, and nationally known trial lawyer, Robert Shapiro.  
�&RQWLQXHG RQ SDJH ���
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     Defendants simultaneously filed a motion for judg-

ment on the pleadings, arguing that the term “fixer,” as 

used in the context of the article, was intended as “an 

accolade, not an insult,” to describe Sprague as a highly 

effective attorney and formidable adversary, whose in-

volvement in the case raised the political stakes and mo-

tivated the other side to bring in its own top lawyers.  

Defendants argued that the use of the term “fixer” in that 

manner to describe lawyers in terms of their promi-

nence, effectiveness as advocates and success in solving 

complex problems was a common and legitimate use of 

the term that was not defamatory in the context of the 

article or the broader context of ordinary journalistic us-

age.      

     Defendants also argued that 

the term was protected under 

the First Amendment as rhetori-

cal hyperbole and figurative 

language rather than a statement 

of an objectively verifiable fact, 

relying on Milkovich v. Lorain 

Journal Co., 497 U.S. 1 (1990), 

Greenbelt Cooperative Publishing Ass’n, Inc. v. Bresler, 

398 U.S. 6 (1970), and Letter Carriers v. Austin, 418 U.

S. 264 (1974).  Defendants cited numerous cases that 

relied on Greenbelt to hold that challenged language was 

not defamatory because the context did not explicitly 

refer to criminal conduct.   

6SUDJXH $UJXHV ´)L[HUµ LV &URRN

     In opposing defendants’ motion, plaintiff cited pub-

lished articles and judicial opinions using the word 

“fixer” in contexts clearly involving criminal charges 

and indictments, including specific allegations of bribing 

judges.  Most of Sprague’s examples consisted of arti-

cles and judicial decisions relating to “Operation Grey-

lord,” a federal investigation of judicial corruption in 

Chicago that resulted in numerous convictions for fraud 

and bribery.  Sprague argued that the use of the word 

“fixer” in these contexts establishes that, in reference to 

a judicial proceeding, a “fixer” is one who employs 

unlawful means to procure a desired outcome.  Sprague 

argued that the term must be read as defamatory because 

it accuses an individual of illegal activities.   

      In its opinion denying defendants’ motion for judg-

ment on the pleadings, the court defined the controlling 

question as “the impression the statement would have 

made upon the average reader of the ABA Journal.”  Ac-

knowledging that such readers comprised a sophisticated 

audience, the court assumed that they would be aware 

that the term “fixer” has two meanings.  One meaning, 

which defendants assert they intended, is “that Sprague 

has a reputation as a politically savvy lawyer who can 

achieve results for his clients that others with fewer 

skills or connections could not.”  The other meaning de-

scribes attorneys “who arrange to pay judges or bribe 

administrative agencies for the 

outcomes they desire.”   

&RXUW )LQGV LW

$PELJXRXV

      The court concluded that the 

specific description of Sprague 

in the article was ambiguous because it “contained no 

additional modifiers” and there was “no direct reference 

in the article to Sprague’s political skills.”  The court 

concluded,   
 

Without direct modification, the contextual refer-

ence to Sprague as a ‘fixer’ could have either 

connotation:  either Sprague’s opponents could 

be alarmed because he is a challenging adversary 

on the political and legal playing fields, or they 

could alarmed because they believe that he has 

reputation for conducting illegal activities for the 

benefits of his clients. 
   
      The court acknowledged that the context arguably 

tipped in favor of the defendants’ interpretation:   
 

It is arguably less likely that the black commu-

nity would respond by hiring lawyers of the caliber 

listed if it believed that Sprague conducted illegal 

activities — presumably the community would in-

stead seek a law enforcement investigation — but the 

�&RQWLQXHG RQ SDJH ���

6SUDJXH Y� $PHULFDQ %DU $VVRFLDWLRQ� HW DO�

  
7KH FRXUW·V DQDO\VLV WXUQHG RQ WKH
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By Micheal Doornweerd 
 
      A Chicago federal judge dismissed an $11 million 

lawsuit alleging that the motion picture Hardball, which 

stars Keanu Reeves as a youth-league baseball coach 

managing a team of inner-city children, defamed plain-

tiffs and portrayed them in a false light before the pub-

lic.  Plaintiffs are Robert Muzikowski, a securities bro-

ker active in the community, and a Little League® he 

founded on the west side of Chicago.  Plaintiffs’ com-

plaint purported to allege claims under Illinois law of 

defamation per se, defamation per quod and false light 

invasion of privacy.  Plaintiffs previously moved for a 

temporary restraining order and a preliminary injunc-

tion, seeking to prevent the nation-wide release of Hard-

ball.  United States District Court Judge 

Charles P. Kocoras denied that motion following oral 

argument on September 6, 2001.  See LDRC Libelletter, 

October 2001 at 19.  On November 28, 2001, Judge Ko-

coras dismissed plaintiffs’ complaint altogether.  

Muzikowski, et al. v. Paramount Pictures Corp., et al., 

No. 01 C 6721 (N.D. Ill. Nov. 28, 2001), available at 

http://www.ilnd.uscourts.gov/racer2/. 

           Defendants Paramount Pictures Corp., SFX Tol-

lin/Robbins, Inc. (the film’s production company), and 

Fireworks Pictures (the film’s international distributor), 

filed a motion to dismiss the complaint in its entirety on 

the grounds that (1) the film, a work of fiction, is not 

defamatory per se because plaintiffs cannot allege that 

the film named or pictured them, and because the film is 

subject to an innocent construction; (2) plaintiffs failed 

to plead with specificity the special damages required to 

state a claim for defamation per quod; and (3) plaintiffs 

failed to plead the elements of a claim for false light in-

vasion of privacy. 

           In opposition to defendants’ motion to dismiss, 

plaintiffs argued that the fictional character Connor 

O’Neill, played by Reeves in the film, actually is or 

could reasonably be considered a depiction of 

Muzikowski.  Plaintiffs further argued that the film was 

defamatory per se because the O’Neill character alleg-
�&RQWLQXHG RQ SDJH ���

83'$7(� &RXUW 'LVPLVVHV &DVH &ODLPLQJ

0RWLRQ 3LFWXUH +DUGEDOO :DV 'HIDPDWRU\�&RQWLQXHG IURP SDJH ���

article notes the charged atmosphere in which the 

black community complained that it had not already 

received appropriate assistance from law enforce-

ment on issues.  The black community’s alarm at 

Sprague’s addition could stem then from being 

forced to fight its political battle on another front as 

well.”  The court therefore concluded that this ambi-

guity in the context of the article meant that “readers 

of ABA Journal could possibly have understood the 

term ‘fixer’ to be defamatory. 
 

     The court’s analysis was based entirely on its inter-

pretation of the words in context and turned on the lack 

of explicit language in the context to negate any possible 

implication of illegal activity.  The court ignored the 

clarification published in the November 2000 issue of 

the ABA Journal, which stated that the Journal 

“intended the reference to mean that Sprague is known 

for his problem-solving skills in politically nuanced 

cases” and “did not intend to convey that Sprague has 

engaged in any unethical or illegal activity.”  Although 

the court acknowledged the clarification in a footnote, it 

concluded that it did not bear on the issue before the 

court but was relevant only to mitigation of damages.  

The court also ignored First Amendment considerations 

in its analysis.  Although noting in passing defendants’ 

reliance on Greenbelt and Letter Carriers, the court did 

not discuss, or apparently consider, their application to 

this case. 

     Because the only issue before the court on the mo-

tion for judgment on the pleadings was whether the chal-

lenged language can be read as defamatory, defendants 

can assert other appropriate defenses in a motion for 

summary judgment at a later stage in the proceedings.  

     Plaintiff Richard A Sprague is represented by James 

E. Beasley, the same lawyer who represented him in his 

successful libel suit against The Philadelphia Inquirer.   

 

     Defendants are represented by Joyce S. Meyers, 

David H. Marion and Jeanette Melendez Bead of Mont-

gomery, McCracken, Walker & Rhoads, LLP in Phila-

delphia. 

6SUDJXH Y� $PHULFDQ %DU $VVRFLDWLRQ� HW DO�
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edly engages in illegal activities and the depiction of 

O’Neill’s behavior and motivations for coaching children 

cast aspersions on Muzikowski’s professional integrity and 

ability as a securities broker and insurance agent.  With 

respect to their claim of defamation per quod, plaintiffs 

argued that, as a natural result of the film, corporate spon-

sors would be reluctant to contribute to the plaintiff Little 

League®, volunteers would be unlikely to continue to do-

nate their time, Muzikowski’s securities and insurance 

sales and renewals would be harmed because his clients 

would have reason to believe that he misrepresents him-

self, and Muzikowski would become a target of street 

gangs in the areas where he coaches. Muzikowski also ar-

gued that he had spent time that 

would normally be used for sales 

calls trying to mitigate the harm 

to his reputation.  Finally, plain-

tiffs asserted that they had ade-

quately plead the elements of a 

claim for false light invasion of 

privacy.     

7KH 2SLQLRQ

           In a ten-page written opinion, the court granted de-

fendants’ motion to dismiss in its entirety.  The court first 

noted that the complaint contained insufficient allegations 

on behalf of the plaintiff Little League® to state a claim 

for defamation of any kind under Illinois law.  The court 

then dismissed plaintiff Muzikowski’s defamation claims.  

As to the defamation per se claim, the court first noted first 

that Hardball is a work of fiction and that Muzikowski “is 

not mentioned by name in the film.”  The court then con-

cluded that the complaint failed to allege that the O’Neill 

character is “immediately identifiable as Muzikowski” be-

cause the complaint alleged several differences between 

Muzikowski and O’Neill, as well as some similarities.  

Applying the innocent construction rule, the court con-

cluded that based on the differences between O’Neill and 

Muzikowski, the O’Neill character “could reasonable be 

construed to refer to someone other than Muzikowski or to 

no actual person at all.”  The court therefore dismissed 

Muzikowski’s defamation per se claim. 

           As to Muzikowski’s defamation per quod claim, 

the court held that the complaint failed to adequately 

plead special damages.  The court reasoned that the bulk 

of the damages allegations in the complaint referred to 

possible future damages and were therefore improperly 

speculative.  The court further concluded that the sole 

allegation of actual damage, which consisted of 

Muzikowski’s claim that he had spent time mitigating 

alleged damage to his reputation, was too general to sat-

isfy the requirement that special damages be plead with 

specificity under Rule 9(g) of the Federal Rules of Civil 

Procedure. 

           Finally, the court dis-

missed the false light invasion 

of privacy claims.  The court 

dismissed the claim of the 

plaintiff Little League® on the 

ground that it did not have 

standing to bring any kind of 

invasion of privacy claim be-

cause it was a corporation and 

not a person.  The court dismissed Muzikowski’s false 

light invasion of privacy claim because he could not 

adequately plead that the film put him in a false light 

before the public in that Muzikowski could not allege 

“that he and O’Neill are one and the same.”  Alterna-

tively, the court opined that a false light invasion of pri-

vacy claim — with its requirement of actual malice — 

“seem[s] singularly inapplicable under the circum-

stances of this case” because the film Hardball is a work 

of fiction, and “it is difficult to imagine how a produc-

tion company could produce a work of fiction without 

knowledge of its falsity.” 

           Plaintiffs have vowed to appeal to the United 

States Court of Appeals for the Seventh Circuit.  They 

are represented by Marian Conroy Haney and Donald 

William Rupert of Mayer, Brown & Platt in Chicago.  

 

           Debbie L. Berman, a partner, and Michael A. 

Doornweerd, an associate, of Chicago’s Jenner & 

Block, LLC, represent defendants in this matter. 

&RXUW 'LVPLVVHV &DVH &ODLPLQJ 0RWLRQ 3LFWXUH

+DUGEDOO :DV 'HIDPDWRU\

  
>%@HFDXVH WKH ILOP +DUGEDOO LV D ZRUN
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LPDJLQH KRZ D SURGXFWLRQ FRPSDQ\
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     On December 5, the Court of Appeal, led by the 

Master of the Rolls, hearing an appeal from the Queen’s 

Bench Division (Mr. Justice Gray), reversed a judgment 

for the plaintiff in Loutchansky v. The Times Newspa-

pers Ltd & ORS   finding that the trial court had misread 

the qualified privilege delineated by the House of Lords 

in  Reynolds v. Times Newspapers Limited [2001] 2 AC 

127.      

     The appellate panel also found, however, that main-

tenance of a defamatory article on the newspaper’s web-

site archive, where it was conceded to have been read on 

occasion, constituted re-

publication each time the article 

was accessed, thereby rejecting 

the “American single publica-

tion rule.”  Moreover, while the 

initial publication of the article 

might well be found qualifiedly 

privileged under the Reynolds 

analysis, maintenace of that article on the website ar-

chive, after having been notified of a claim based upon 

defamation, would not necessarily be privileged as well.  

The plaintiff was allowed to retain his judgment on the 

archival claims. 

     The opinion is lengthy and important.  LDRC will 

publish a more comprehensive analysis of the decision 

in the January 2002 edition of the LDRC LibelLetter. 

5H\QROGV 3ULYLOHJH $UJXHG

     Defendants, the publisher and editor of The Times 

and two of its journalists, did not try to defend the arti-

cles at issue — which placed Loutchansky as a boss in a 

major Russian criminal organization — under 

“justification,” or truth within the strictures of English 

law.  Instead, the defendants sought protection under the 

“Reynolds” qualified privilege to publish because the 

information was of import once to the public and the 

defendants had an honest belief in its truth.  As to archi-

val retention of the articles, and their availability on the 

website archive, the defendants argued in favor of the 

single publication rule for the internet publication.  

      The Reynolds privilege asks “whether in all the cir-

cumstances ‘the duty-interest test, or the right to know 

test’...is satisfied.”  Para. 22, quoting from Al-Fagih v. 

H.H. Saudi Research and Marketing (UK) Limited 

(unreported, 5 November 2001).  In determining the an-

swer to that question, the Reynolds court set out a list of 

ten factors — one presumes it is not a dispositive or ut-

terly  comprehensive list — that the lower courts are to 

use to evaluate the public interest and the bona fides of 

the journalists in publishing the 

material.  The court is forced to 

analyze whether or not the jour-

nalist acted responsibly, that 

being part and parcel of a deter-

mination as to whether the pub-

lication itself is qualifiedly 

privileged. 

'HILQHV ´'XW\µ RI 3XEOLVKHU

      The appellate panel rejected outright the test used by 

the trial court below to determine the duty element of the 

Reynolds privilege:  whether the “publisher would be 

open to legitimate criticism if he failed to publish the 

information in question.”  Para. 44.   The appellate court 

concluded that was both wrongly derived from the 

precedent cited and was far too narrow a definition of 

the duty owed.   Uniformity amongst the press as to the 

absolute need to publish the information at issue in the 

given litigation was not required.  The standard is “that 

of responsible journalism.” 

$Q\ 5ROH /HIW IRU 0DOLFH

      Among the interesting elements  of the appellate 

court decision in Loutchansky is the conclusion that  

once a finding is made by the court that the published 

material is privileged under a Reynolds analysis, then it 

�&RQWLQXHG RQ SDJH ���

/RXWFKDQVN\ 8. /LEHO :LQ $JDLQVW 7KH 7LPHV 5HYHUVHG LQ 3DUW

)XUWKHU ([SODQDWLRQ RI 5H\QROGV 4XDOLILHG 3ULYLOHJH

$SSHOODWH &RXUW 8SKROGV 3ODLQWLII·V -XGJPHQW RQ :HE $UFKLYH 5HSXEOLFDWLRQ

  
7KH UHTXLUHPHQW EXLOW LQWR WKH

5H\QROGV SULYLOHJH WKDW WKH MRXUQDOLVW

KDYH DFWHG UHDVRQDEO\� ´HIIHFWLYHO\ SUH�
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serves as a complete defense.  While as a general propo-

sition, a privilege under English law can be defeated by 

a showing of malice, this privilege, the court stated, is 

different as the requirement built into the Reynolds privi-

lege that the journalist have acted reasonably, 

“effectively pre-empt[s] a finding of malice.”   

     In effect, Reynolds conflates the two more standard 

prongs of a qualified privilege analysis — arguably, one, 

whether the material is in the public interest giving rise 

to the privilege and two, whether the publisher abused 

the privilege by acting with malice — into one.   

5HMHFWV 6LQJOH 3XEOLFDWLRQ 5XOH

     As to the single publication rule, the court felt that 

the law’s failure to accept it would not inhibit publica-

tions’ willingness to maintain archives.   
      

      Where it is known that archive material is or 

may be defamatory, the attachment of an appro-

priate notice warning against treating it as the 

truth will normally remove any sting from the 

material.”  Para. 74. 
 
     But that in any event, while the maintenance of ar-

chives has social utility it is “a comparatively insignifi-

cant aspect of freedom of expression.”  

     Moreover, while acknowledging that allowing a libel 

action on the basis of a new dissemination of a very old 

article “is at odds with some of the reasons for the intro-

duction of a 12 month limitation period for defamation” 

Para. 75 — one of the major reasons for American adop-

tion of the single publication rule — the court stated that 

such republication is likely modest with equally modest 

damages ensuing.  

1HHG WR 3XW 4XDOLILHUV LQ $UFKLYH

     Interestingly, the court of appeals rejected the trial 

court’s conclusion that the defense of qualified privilege 

must be struck down on the basis that the newspaper was 

not prepared to defend based upon its honest belief of 

the truth of the statements.  The court of appeals did be-

lieve, however, that the qualified privilege was not ap-

plicable when the publisher continued to make the arti-

/RXWFKDQVN\ 8. /LEHO :LQ $JDLQVW 7KH 7LPHV

5HYHUVHG RQ ,QLWLDO 3XEOLFDWLRQ

cles available through its web archive recognizing that it 

was not seeking to justify the truth of the allegations, but 

“without publishing any qualification to draw to the 

reader’s attention the fact that the truth of the articles 

was hotly contested.”  Para. 79 

      The courts language regarding the requirements and 

values of free press are notable.  The    Reynolds privi-

lege, the opinion states,  tolerates factual inaccuracy and, 

interestingly, in a New York Times v. Sullivan -esque 

analysis, the court states that it does so for two purposes: 

“first so as not to deter the publication sued upon (which 

might have been true); and secondly so as not to deter 

future publications of truthful information.” Para. 41. 

      More on this post-Reynolds decision in the next is-

sue. 

      Counsel for Loutchansky were Desmond Browne 

QC and Hugh Tomlinson (instructed by Olswang).  

Counsel for The Times defendants were Lord Lester of 

Herne Hill QC, Richard Spearman QC, Richard Parkes, 

and Brian Kennelly (instucted by Reynolds Porter and 

Chamberlain). 

 
 

LDRC is distributing the  
 
 

PRACTICE GUIDE: HOW TO  
DEFEAT PLAINTIFF’S CLAIMS 

OF ACTUAL MALICE  
 
 

by e-mail, to allow you not 
only to read it, but to cut and 

paste easily from it.  To obtain 
a copy, send an e-mail request 

to ldrc@ldrc.com.    
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By Marc E. Ackerman and Justin M. Brown 
 
      The Second Circuit Court of Appeals affirmed the 

United States District Court for the Southern District Court 

of New York granting TheStreet.com, an online financial 

based newspaper, access to deposition transcripts previ-

ously sealed by the District Court.  New York Stock Ex-

change, Inc. v. TheStreet.com, 2001 WL 1517018 (2d Cir. 

2001).  The ruling will allow TheStreet.com to gain access 

to deposition transcripts of two high-ranking NYSE offi-

cials, Edward A. Kwalwasser and William R. Johnston.  

The Court of Appeals found that United States District 

Court Judge Jed Rakoff did not abuse his discretion in 

finding that the media interest in obtaining access to docu-

ments, which relate to the interaction of government agen-

cies, outweighed the possible 

reputational harm.  In so doing, 

however, the Second Circuit 

panel’s clarification of the ap-

propriate standard to be applied 

by a court in deciding whether to 

modify or vacate a protective 

order it has entered in a civil suit 

appears to restrict severely the 

public’s right of access to discovery materials not filed 

with the district court. 

7KH 'LVWULFW &RXUW

      TheStreet.com intervened in a civil suit brought by the 

Securities and Exchange Commission (the “SEC”) against 

broker John D’Alessio and his company D’Alessio Securi-

ties Inc.  The SEC claimed that from 1993 to 1998 D’Ales-

sio had engaged in illegal trading activities violating fed-

eral security laws.  As part of D’Alessio’s defense, he filed 

a third-party complaint against the New York Stock Ex-

change (the “NYSE”), which alleged that the NYSE and 

top NYSE officers, including NYSE Chairman Richard A. 

Grasso, were aware of and condoned illegal trading on the 

exchange floor.  

      In October 2000, Judge Rakoff entered a protective 

order (the “October Order”) that allowed the parties to des-

ignate discovery material “confidential” if the parties be-

lieved in good faith that the material was entitled to such a 

6HFRQG &LUFXLW *UDQWV 0HGLD $FFHVV WR 'HSRVLWLRQ 7UDQVFULSWV RI 7RS 1<6( 2IILFLDOV

designation.  Confidential material was not to be filed with 

the court except when required by court rules or in connec-

tion with motions or other matters pending before the court.  

The October Order was stipulated to the NYSE, its perti-

nent officers and D’Alessio.  The SEC, however, did not 

stipulate to the October Order.   

      The District Court eventually dismissed D’Alessio’s 

third-party complaint, finding that the NYSE and its offi-

cers were absolutely immune from claims arising from their 

performance of regulatory activities.  Nonetheless, by De-

cember of 2000 Kwalwasser and NYSE President William 

Johnston had provided deposition testimony at the request 

of D’Alessio who claimed their testimony was necessary to 

his remaining affirmative defenses.  The depositions were 

attended by representatives of the SEC.  The NYSE desig-

nated certain portions of the testi-

mony confidential (“Confidential 

Testimony”). 

     In December 2000, the NYSE 

learned that the press had ob-

tained a portion of the Deposition 

of NYSE Chairman Grasso, 

which included references to the 

Confidential Testimony of Kwal-

wasser and Johnston.  As a result, the NYSE moved for en-

forcement of the October Order or a new protective order, 

under Federal Rule of Civil Procedure 26(c). 

      On January 4, 2001, during a closed proceeding, in 

which Judge Rakoff excluded members of the press from 

the courtroom, the District Court concluded that the Octo-

ber Order had not been violated, but that the Confidential 

Testimony did contain sensitive information.  The court 

then entered a second protective order on January 24, 2001 

(the “January Order”) which sealed the Confidential Testi-

mony.   

      In March 2001, TheStreet.com moved to intervene, un-

der Federal Rules of Civil Procedure 24(a) and 24 (b), to 

modify the January Order and to gain access to the sealed 

information.  TheStreet.com argued that the media and the 

public had a presumptive right of access to all of the sealed 

information.  The argument was bolstered by the strong 

public interest in the Confidential Testimony, as it con-

cerned the activities and interaction of a governmental 
�&RQWLQXHG RQ SDJH ���

  
'RFXPHQWV WKDW SOD\ QR UROH LQ WKH
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�&RQWLQXHG IURP SDJH ���

agency, the SEC, with a quasi-governmental agency, the 

NYSE.  TheStreet.com further argued that complete access 

would afford it the opportunity to fulfill the press’ role of 

watchdog over governmental affairs. 

     In April 2001, the District Court granted The Street.

com’s motion and ordered the Confidential Testimony un-

sealed.  District Court Judge Rakoff, from the bench, or-

dered that “a new balance must be drawn now that warrants 

the unsealing of those portions of the depositions that this 

court previously sealed.”  Judge Rakoff continued that “I 

don’t think it is accurate to say that the interests of the inter-

venor were meaningfully represented at the hearing where I 

made my previous finding of good cause.”   

     Thus, the District Court found a strong public interest in 

the Confidential Testimony and 

held that “there is a specific non-

conclusory relevant interest that 

the media might have in those 

depositions relating to the interac-

tion of the SEC and the [NYSE] 

that outweigh[ed] possible reputa-

tional harm.”  The Order was 

stayed pending appeal.   

6HFRQG &LUFXLW &RXUW RI $SSHDOV

     The NYSE appealed claiming that the Confidential Tes-

timony was not a “judicial document” and thus not subject 

to a common law right of access and, even if it were a 

“judicial document,” privacy interests outweighed the pub-

lic’s right of access.  On appeal, the Second Circuit consid-

ered the appropriate standard to be applied by a district 

court in deciding whether to modify or vacate a protective 

order it has entered in a civil suit.   

6WDQGDUG IRU 0RGLILFDWLRQ RI 3URWHFWLYH 2UGHUV

     The court determined that the appropriate standard for 

reviewing Judge Rakoff’s modification of the protective 

order was for abuse of discretion.  The court then revisited 

its holding in Martindell v. Int’l Tel & Tel. Corp., 594 F.2d 

291 (2d Cir. 1979).  There, the court held that a district 

court should not modify a protective order granted under 

Rule 26(c)  “absent a showing of improvidence in the 

grant of [the] order or some extraordinary circumstance 

or compelling need.”  Id. at 296.       

      Thus, the court held that Martindell establishes a 

strong presumption against the modification of a protec-

tive order where it is found that the party claiming pri-

vacy has reasonably relied on the protective order.  The 

court also noted that some district courts in the Second 

Circuit have incorrectly found that that the Martindell 

rule only applies when the Government is seeking modifi-

cation of a protective order.  The court opined that “its 

logic is not restricted to Government requests nor did our 

opinion in Martindell suggest otherwise.”   

      The court also stated, however, that “some protective 

orders may not merit a strong 

presumption against modifica-

tion.”  Protective orders that are 

temporary, limited or where a 

litigant or deponent could not 

reasonably rely on a continua-

tion of a protective order are, 

according to the court, properly 

subject to modification.  

5LJKW RI $FFHVV

      Next, the court examined when “judicial documents” 

deserve a presumption in favor of access.  The Second 

Circuit examined its Amodeo line of cases where it recog-

nized the long established, but not absolute common law 

right of public access to judicial documents.  See United 

States v. Amodeo, 44 F.3d 141 (2d Cir. 1995) (“Amodeo 

I”); United States v. Amodeo, 71 F.3d 1044 (2d Cir. 1995) 

(“Amodeo II”).   

      In Amodeo I, the court held that “judicial documents” 

are entitled to a presumption of public access when the 

items are filed with the court and are relevant to the per-

formance of the judicial function and useful in the judi-

cial process.  Amodeo, 44 F.3d at 145.  In  Amodeo II, the 

court considered the standards that should be applied by a 

court in light of objections to disclosure of a “judicial 

�&RQWLQXHG RQ SDJH ���

6HFRQG &LUFXLW *UDQWV 0HGLD $FFHVV WR 'HSRVL�

WLRQ 7UDQVFULSWV RI 7RS 1<6( 2IILFLDOV
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�&RQWLQXHG IURP SDJH ���

document.”  The court instructed that district courts should 

first determine the weight of presumption of public access 

by evaluating “the role of the material at issue in the exer-

cise of Article III judicial power and the resultant value of 

such information to those monitoring the federal courts.” 

Amodeo, 71 F.3d at 1049.  The court confirmed that the 

“public has an especially strong right of access to evidence 

introduced in trials.”  However, it also stated that 
 

[d]ocuments that play no role in the performance of 

Article III, such as those  passed between the parties 

in discovery, lie entirely beyond the presumption’s 

reach and stand on a different footing than a motion 

filed by a party seeking action by the court, or in-

deed, than any other document which is presented to 

the court to invoke its powers or affect its decisions   
 
Id at 1049-1050.   

%DODQFLQJ ,QWHUHVWV Y� $FFHVV

     After the district court determines the weight of the pre-

sumption of public access, it is then required to balance the 

competing considerations against that presumption.  Id at 

1050.  The court identified at least two “countervailing fac-

tors”:  (1) the danger of impairing law enforcement or judi-

cial efficiency; and (2) the privacy interests of those who 

resist disclosure.  Id. 

Applying the Standards  

     After revisiting Martindell and the Amodeo cases, the 

Second Circuit panel decided that the Confidential Testi-

mony did not directly affect an adjudication nor did it sig-

nificantly determine litigants’ substantive rights, and con-

cluded that the Confidential Testimony did not carry a pre-

sumption of public access.  By so holding the Second Cir-

cuit failed to adopt TheStreet.com’s argument that the Con-

fidential Testimony was a “judicial document” because it 

was reviewed by the District Court during its decision on 

whether or not to enter the protective order.  

     Indeed, the panel took a bleak view regarding the pub-

lic’s right of access to discovery material.  The court went 

so far as to question the validity of the presumption of ac-

cess to discovery material created by the Agent Orange line 

of cases, in so much as they rely on Federal Rule of Civil 

Procedure 5(d), which was recently amended, to prohibit 

the filing of discovery material except in certain limited cir-

cumstances.  See In re Agent Orange Products Liability 

Litig., 821 F.2d 139 (2d Cir. 1987); Fed. R. Civ. P. 5(d).  

      The court then concluded, however, that the District 

Court acted properly in not applying Martindell’s strong 

presumption against access.  The panel reasoned that the 

deponents could not have provided their testimony in rea-

sonable reliance on any of the protective orders at issue.   

      The Second Circuit did not rule on the District Court’s 

determination that the deponents could not rely on the Octo-

ber Order because interested third parties, who had not 

stipulated to that order, were present during the depositions.  

The Appeals Court, however, did find that the January Or-

der could not be reasonably relied upon because it was en-

tered at least a month after the depositions occurred.    

&RQWUDU\ WR 6L[WK &LUFXLW"

      Curiously, in a footnote, the court left open the possibil-

ity that parties could enter into a private agreement to keep 

discovery material confidential before presenting a pro-

posed protective order to a court, and that such an agree-

ment might provide a basis of reliance that discovery mate-

rial would be kept confidential.  This notion seems contrary 

to the Sixth Circuit’s holding that  “Rule 26(c) allows the 

sealing of court papers only for good cause shown to the 

court that the particular documents justify court imposed 

secrecy.” Procter & Gamble Co. v. Bankers Trust Co., 78 

F.3d 219, 227 (6th Cir. 1996) (vacating a protective order 

which allowed the parties to control public access to court 

papers).   

      In Bankers Trust, the court stated that a “district court 

cannot abdicate its responsibility to oversee the discovery 

process and to determine whether filings should be made 

available to the public.”  Id.  Nonetheless, here, the Second 

Circuit determined that the Martindell presumption against 

public disclosure was never triggered.  

 

      Marc E. Ackerman and Justin M. Brown are associates 

at White & Case LLP.  Robert L. Raskopf of White & Case 

LLP represented the TheStreet.com in the above described 

matter. 

6HFRQG &LUFXLW *UDQWV 0HGLD $FFHVV WR 'HSRVL�

WLRQ 7UDQVFULSWV RI 7RS 1<6( 2IILFLDOV

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter Page 38 December 2001 

By Richard J. O’Brien and Jamie L. Secord 

 

     An Illinois federal court enhanced the media’s access 

rights to court-protected documents to aid the fight 

against the “ugly and expensive” bad-cop syndrome.   

     The court allowed a weekly newspaper and reporter 

to intervene in an action that had been settled nine 

months earlier to obtain access to discovery documents 

under a protective order.  The court based its ruling on 

the public’s need to review police misconduct files.  It 

championed the theory that publicity helps society rem-

edy social ills. 

3ROLFH 0LVFRQGXFW

     In Doe v. Chicago Police Officer, 2001 U.S. Dist. 

LEXIS 11680, No. 97 C 3913 (N.D. Ill. Aug. 6, 2001), 

the court began its opinion by asking, “Will police mis-

conduct ever end?”  It answered that “unless serious ef-

forts are undertaken to review, evaluate and scrutinize 

prior police misconduct, the answer . . . will invariably 

be ‘absolutely not.’” 

     The plaintiff in Doe alleged that a police officer used 

his position to commit a sexual crime against her.  The 

parties settled the lawsuit.  Subsequently, the Chicago 

Reader and staff writer Tori Marlan filed a petition to 

intervene to challenge a protective order.  The Reader 

sought access to confidential documents produced by 

defendant City of Chicago.   The documents included 

sealed depositions of Chicago Police personnel, hiring 

and personnel information for the defendant officer, and 

investigative complaint register files for the defendant 

and other police officers, which primarily concerned al-

legations of official sexual misconduct.   The court noted 

that all personal information had been deleted from most 

of the documents, including social security numbers, 

addresses, and telephone numbers.  

*UDQWLQJ ,QWHUYHQWLRQ

     Noting that intervention is “the procedurally appro-

priate course for third-party challenges to protective or-

ders,” the court granted the Reader’s petition to inter-

,OOLQRLV &RXUW 2SHQV 3ULYDWH 'LVFRYHU\ 'RFXPHQWV WR

0HGLD LQ 3ROLFH 0LVFRQGXFW &DVH

vene.  The court held that the parties could not suffer 

“tangible prejudice” as a result of intervention.  After 

all, the Reader did not seek any documents from the 

plaintiff, and all personal information in defendants’ 

documents would be redacted before being handed over 

to the media.   

      Defendants had objected to intervention because, in 

producing various confidential materials, they had relied 

on the court’s protective order.  Consequently, they ar-

gued that prejudice would result from a non-party's in-

tervention to obtain access to private documents.  The 

court dismissed defendants’ argument, finding that it did 

not sufficiently outweigh the “strong public interest in 

disclosure. 

5HGHVLJQDWLQJ &RQILGHQWLDO 0DWHULDOV

DV 3XEOLF

      The court next granted the Reader’s motion to obtain 

access to defendants’ “so-called” confidential docu-

ments.  Balancing the need for public exposure with de-

fendants’ privacy interests, the court held that no good 

cause existed to maintain the protective order.       T h e 

court chastised those who allow the bad-cop syndrome 

to perpetuate and undermine the justice system.  It com-

mended the Reader and Marlan for shining light on inci-

dents of police misconduct.  Quoting Justice Brandeis 

and Martin Luther King, Jr., the court concluded that 

appropriate media scrutiny is necessary to air police mis-

conduct issues and assist society in searching for a rem-

edy. 

 

      Richard J. O'Brien is a partner and Jamie L. Secord 

is an associate with Sidley Austin Brown & Wood in 

Chicago.  David William Andich of Andich & Andich in 

Rock Island, Illinois, and Robert Stephen Minetz of 

Levin, McParland, Phillips & Minetz in Chicago repre-

sented plaintiff-intervenors the Chicago Reader and 

Tori Marlan.  John Patrick Goggin, E. Michael Kelly 

and Steven M. Puiszis of Hinshaw & Culbertson in Chi-

cago represented defendant City of Chicago. 
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By Jonathan Donnellan 
 

     An English High Court Judge in October granted 

CNN’s application to televise a Public Inquiry into the 

case of family doctor convicted of killing 15 patients 

and suspected of murdering hundreds more.  CNN 

sought to broadcast the Inquiry as a matter of right, cit-

ing the free speech guarantee in Article 10 of the Euro-

pean Convention of Human Rights (ECHR), adopted 

into British law in 1998.  The Judge, however, based the 

order on her inherent discretion and granted access only 

to the second of the inquiry’s three phases as a pilot pro-

gram.   

     Although short of the mark, the effort does open to 

broadcasters proceedings that ordinarily remain closed 

to cameras, and may pave the way 

for greater access and press rights in 

the future.  The assertion of an af-

firmative right to televise was, after 

all, a novel one.  And although ulti-

mately rejected, it provoked serious 

and thoughtful discussion by many, 

including the Attorney General, who intervened to argue 

against the application.  In contrast, an earlier applica-

tion by the BBC that did not rely on Article 10 prompted 

little debate and was summarily denied by the Judge. 

$UWLFOH �� *XDUDQWHHV

     It is hard for those who live and breathe the First 

Amendment to imagine, but until recently there existed 

no legal basis to challenge the UK’s long history of ban-

ning cameras from courts.  Following a photograph be-

ing taken of the infamous Victorian poisoner, Dr. Crip-

pen, sitting in the dock at the Old Bailey, a 1925 statute 

was passed to specifically bar cameras, overriding the 

common law “open justice” principle, and access to ju-

dicial fora not reached by the act — such as public in-

quiries and the House of Lords — has until now been 

sought hat-in-hand, not as a matter of right.   

     Parliament’s adoption of the ECHR three years ago 

changed all that.  Article 10(1) provides that “Everyone 

has the right of freedom of expression,” which “shall 

include freedom to ‘receive and impart information and 

&DPHUD $FFHVV *UDQWHG )ROORZLQJ 8QSUHFHGHQWHG $SSOLFDWLRQ 8QGHU $UWLFOH ��

ideas without interference by public authority.’”  Article 

10(2) tempers this presumption with a number of excep-

tions, permitting restrictions “necessary in a democratic 

society,” including national security, public safety, pro-

tection of the reputation or rights of others, and main-

taining the authority and impartiality of the judiciary.  

      The same law that adopted the ECHR also requires 

that opinions of the European Court of Human Rights be 

heeded in its interpretation.  Those opinions hold that the 

state must establish a “pressing social need” for any re-

striction, and that it be proportionate to the legitimate 

aim pursued.  E.g., Nilsen and Johnson v. Norway, 30 

EHRR 878, para. 43 (1999).  Sounding very much like a 

First Amendment analysis, Article 10(2)’s exceptions 

are to be “construed strictly” and the need for any re-

striction “established convincingly.”  

Id.   Article 10 protects not only the 

substance of the ideas and informa-

tion expressed, but also the form in 

which they are conveyed.  Jersild v. 

Denmark, 19 EHRR 1, para. 31 

(1994); Oberschlick v. Austria, 15 

EHRR 389, para. 67 (1991).  

&11 $UJXHV 3UHVXPSWLYH $FFHVV

      CNN’s argument was straightforward.  It had a pre-

sumptive right to camera access under Article 10(1), and 

any additional distress that broadcasting may cause wit-

nesses (the justification for denying the BBC’s earlier 

application) could not survive strict scrutiny under Arti-

cle 10(2).  Broadcasting also furthered the principle of 

open justice, the purpose of the public inquiry and the 

Judge’s stated aim to make the proceedings entirely 

open.  Public inquiries — which by law may be estab-

lished only to address a “definite matter” of “urgent pub-

lic importance” — are initiated in response to national 

tragedies and go far beyond the fact-finding and judg-

ments of trial courts, casting a wide net and aiming to 

propose systematic changes to avert future disasters.  

      This inquiry, which began in early 2001 and is ex-

pected to run at least two years, focuses in the first phase 

�&RQWLQXHG RQ SDJH ���

  
&11·V DUJXPHQW ZDV

VWUDLJKWIRUZDUG� ,W KDG D

SUHVXPSWLYH ULJKW WR FDPHUD

DFFHVV XQGHU $UWLFOH �����
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on the true scope of Dr. Shipman’s homicidal miscon-

duct and next on the failure of public health and other 

authorities to identify and put a stop to it.  Initially con-

vened as a private inquiry, the victims’ families waged a 

successful legal challenge to make it public, and the 

Judge has since ordered that all evidence and daily tran-

scripts be posted on a website.  A closed-circuit camera 

feed was also set up in a public library in the town where 

the doctor practiced.   

     The victims’ families and public officials involved in 

the inquiry did not contest the applicability of Article 10.  

Their opposition was limited to broadcast of their own 

respective testimony, arguing it would cause added 

stress for “some” witnesses.  

While CNN would not concede 

that claims of increased anxiety by 

some witnesses could amount to a 

“pressing social need” overriding 

Article 10’s free speech guaran-

tee — causing the exception to 

swallow the rule — it proposed a 

protocol which would have al-

lowed those witnesses to opt out of television coverage.   

7KH &URZQ·V 2SSRVLWLRQ

     The Attorney General filed a response just before 

oral argument was held.   Stating that it had “no view on 

the desirability or otherwise of a public broadcast” in 

“this specific case,” the Crown was troubled by the 

“startling” ramifications of CNN’s argument.  If CNN is 

correct, it rightly argued, every type of public event or 

proceeding from which cameras are prohibited would 

potentially infringe the human rights of broadcasters, 

and the 1925 law prohibiting cameras in courts would 

also be at risk of incompatibility with Article 10.   

     On the latter point, the Crown reluctantly acknowl-

edged that, because this was not a trial, CNN’s applica-

tion avoided a direct showdown with the 1925 law, as 

well as the need to take into account Article 6 of ECHR, 

which permits courts to exclude the press from trials 

where necessary to avoid prejudice or further the inter-

ests of justice.  Either of those laws would have given 

the Attorney General more to work with in opposing the 

application. 

      It argued instead that Article 10 did not give CNN 

the right to “receive” information others were not will-

ing to impart to it, and that the Inquiry was under no ob-

ligation to give CNN access to its camera feed.  In the 

alternative, it argued the Judge was free to exercise her 

“(considerable) discretion” to bar camera access under 

Article 10(2).  The basis for such discretion, the Crown 

suggested, was because a contrary finding “would imply 

that any public authority would be obliged to let the tele-

vision cameras function at any public event, unless it 

could justify their exclusion” un-

der Article 10(2).  And this, it 

stressed, “would be a potentially 

very burdensome requirement.” 

7KH &RXUW 5HGHILQHV

,QIRUPDWLRQ

      The Judge took a somewhat 

different tack in finding that Article 10 does not apply, 

holding that the transient experience of events taking 

place at the inquiry amounted to “knowledge” — which 

Article 10 does not protect — and only a permanent re-

cord of events qualified as “information” which CNN 

would have a right to receive and impart under Article 

10.   

      “Information,” she wrote, “is the communication of 

knowledge.”  And “the difference” between the two “is 

important when one considers what information is in the 

public domain.”  “It is different,” she opined, “from 

what knowledge is available to the public.”  Because 

there is no permanent audiovisual record of the inquiry, 

there exists no “information” for CNN to receive or im-

part to its viewers.   Thus, the Judge concluded, Article 

10 is not engaged.   

      This bit of wordplay finds some support in the Ox-

ford English Dictionary.  Information is indeed defined 

as “Knowledge communicated concerning some particu-

�&RQWLQXHG RQ SDJH ���

8. &DPHUD $FFHVV *UDQWHG )ROORZLQJ

8QSUHFHGHQWHG $SSOLFDWLRQ

  
7R UHDG WKH ZRUG ´LQIRUPDWLRQµ DV
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lar fact, subject, or event.”  Though far from being lim-

ited to preexisting recordings, information is “that of 

which one is apprised or told.”   

     To read the word “information” as narrowly as the 

Judge suggests would be to exclude from Article 10’s 

protection any speech not already recorded.  It would do 

nothing to protect a dissenter’s voice, political debate 

and argument, unpopular lectures, and speeches urging 

social responsibility, much less the live broadcast of any 

of these events.  In a word, it would render Article 10 

toothless.  Live speech would be chilled — only preex-

isting recordings would be protected. 

     The Judge advanced another basis for her conclusion 

that Article 10 does not apply:  “Article 10 does not pro-

vide a right to film a public event if the person with law-

ful control of the event is not willing to allow it.”  Only 

where “no person has lawful control, then there is a right 

to film, because in practice there is nothing to prevent 

it.”   

     This reading excludes from Article 10’s protection 

coverage of any public event where the government is in 

control, which would seem to be at odds with the lan-

guage of Article 10, which requires the government to 

make a showing that its speech restrictions are 

“necessary in a democratic society.” 

     In the end, the Judge exercised her discretion to in-

vite broadcasters to televise the first part of the Inquiry’s 

second phase to a broader public.  It seems this invita-

tion will be viewed as a litmus test by the English Judi-

ciary who are now considering whether to extend cover-

age by experimenting with it in the UK Appeal Courts.  

 

     Jonathan Donnellan is Assistant General Counsel of 

CNN.  Mark Stephens and Amber Melville-Brown of 

Finers Stephens Innocent, London were CNN’s solici-

tors in the case; Geoffrey Robertson QC and Anthony 

Hudson of Doughty Street Chambers, London were 

CNN’s barristers. 

8. &DPHUD $FFHVV *UDQWHG )ROORZLQJ

8QSUHFHGHQWHG $SSOLFDWLRQ

      On November 28, a photographer for the Brattleboro 

(Vt.) Reformer was detained and threatened with arrest 

for treason after he was seen taking pictures of the Ver-

mont Yankee nuclear power plant.  The photographer 

was attempting to get pictures of the power plant to ac-

company a story on the security at the plant.  Under a 

little-known Vermont statute it is illegal to take pictures 

of a nuclear power station during times of war or threat 

of war. 

      The Windham County State’s Attorney Dan Davis 

has indicated that he does not intend to press charges 

against the photographer.   However, the statute and the 

threat of prosecution is worth taking note of. 

      Originally passed in 1917, the statute was originally 

designed to protect railroads after war was declared with 

Germany.  The statute can be found at 13 Vt. Stat. Ann. 

§ 3481, and it reads as follows: 
 

A person who, without permission of lawful au-

thority, while the United States is at war or 

threatened with war, makes or attempts to make, 

or has in his possession or attempts to obtain, or 

aids another to obtain, any map, drawing, plan, 

model, description, or picture of any military 

camp, fort, armory, arsenal or building in which 

munitions of war are stored, or of any bridge, 

road, canal, dockyard, telephone or telegraph line 

or equipment, wireless station or equipment, rail-

way or property of any corporation subject to the 

supervision of the public service board, or of any 

municipality or part thereof, shall be imprisoned 

not more than ten years. 
 
The statute was implicated in the case because the Ver-

mont Yankee nuclear power plant is “subject to the su-

pervision of the public service board.” 

,V 7KHUH $ 7UHDVRQ 6WDWXWH

LQ <RXU 6WDWH"
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By Kevin M. Goldberg 
 

     Several bills which are intended to spur private enti-

ties to share information with each other and the govern-

ment in order to protect our nation’s critical infrastructure 

represent a major threat to the Freedom of Information 

Act.   

$ )2,$ ([HPSWLRQ

     H R. 2435 and the similar S. 1456 would give compa-

nies which own and operate this infrastructure an antitrust 

exemption and immunity from civil suits for sharing in-

formation.  It would also make this information exempt 

from disclosure under the Freedom of Information Act by 

creating a new exemption under subsection (b)(4), which 

exempts information related to trade secrets and commer-

cial or financial information from disclosure under FOIA. 

The House bill was introduced by Reps. Tom Davis (R-

Va.) and James Moran (D-Va.), and is similar to a bill 

that they introduced last year.  The Senate bill was intro-

duced by Senator Robert Bennett (R-Utah). 

%URDG 'HILQLWLRQV

     Under both bills, the FOIA exemption would apply to 

information shared by private entities with the govern-

ment regarding the critical infrastructure, which is de-

fined as  any industry sector that provides a continual 

flow of goods and services essential to the defense or eco-

nomic security of the United States, the functioning of 

government, or the health, welfare or safety of the public.  

     Critical infrastructure information is defined as any 

information relating to facilities or services so vital to the 

nation or its economy that their disruption, incapacity, or 

destruction would have a debilitating impact on the de-

fense, security, long-term economic prosperity, or health 

or safety of the United States - although this mainly per-

tains to computer systems, it can also mean physical in-

frastructures such as the nation’s highways or water reser-

voirs.   

     Any entity sharing critical infrastructure information 

with the government may request that the information be 

exempt from disclosure.   

&RQJUHVVLRQDO 3URSRVDOV WR /LPLW $FFHVV WR ,QIRUPDWLRQ RQ &ULWLFDO ,QIUDVWUXFWXUH

'HOD\HG WR ���� 6HVVLRQ

      The House bill has not moved since being referred to 

the Government Affairs Committee and the Judiciary 

Committee.  Of more concern is the Senate, where S. 

1456 may be attached to a bioterrorism prevention bill 

introduced by Senator William Frist (R-Tenn.).  That bill 

is S. 1765.   

      The Bennett bill appeared to be on a fast track to the 

Senate floor, as it was expected to be attached to a 

bioterrorism bill introduced by Senators Kennedy and 

Frist.  That could have resulted in the bill becoming aw 

without so much as a committee hearing on the matter.  

However, on December 12, Senator Bennett announced 

that he would delay consideration of the critical infra-

structure bill on the Senate floor until 2002, citing in-

creased opposition from groups interested in public ac-

cess, especially an outporing from groups working in the 

environmental arena.  However, it is expected that hear-

ings will be held on this bill in the Senate Governmental 

Affairs Committee in early 2002.   

 

      Kevin M. Goldberg is an associate with Cohn and 

Marks in Washington, D.C. 
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By Mark Anfinson 
 

     Cases involving subpoenaed journalists may still be 

rare enough for each to be considered unique.  But the 

one involving reporter Wally Wakefield currently being 

played out in Minnesota has some features that are un-

usual by any measure. 

     Wakefield is a 70-year-old sports reporter for Lillie 

Suburban Newspapers, a group of weeklies serving sub-

urbs in the northeast Twin Cities metropolitan area.  A 

year and a half ago, Wakefield was served with a sub-

poena by the plaintiff in a civil lawsuit. Among other 

things, the subpoena sought the identities of confidential 

sources Wakefield had used in 

preparing a story about a school 

district’s decision not to extend 

the contract of a popular high 

school football coach. 

     Eighteen months later, 

Wakefield’s effort to spike the 

subpoena is still on-going, and 

appears to be far from over.  He 

has just filed a second appeal in the case, prompted by a 

contempt ruling from the trial court directing that he be 

fined $200/day until he complies with its earlier order 

requiring him to disclose his sources for each of several 

statements that appeared in the newspaper article. 

%DFNJURXQG

     Dick Weinberger was a successful and well known 

football coach at Tartan High School.  When he was told  

in 1997 that his contract would not be renewed, it sur-

prised him and many other people in the suburban St. 

Paul school district.  The decision prompted editors at the 

Maplewood Review, which provides regular coverage of 

Tartan’s athletic teams, to publish an explanation of what 

had happened. 

     But when they sought that explanation from school 

officials, the newspaper’s reporters ran head-on into Min-

nesota’s data privacy law, one that (as in many states) 

allows the district to release very little information about 

personnel matters where no actual discipline has been im-

posed.  So Wally Wakefield set out to interview people 

who might know something about the circumstances of 

Weinberger’s departure. However, he encountered a reluc-

tance to talk — potential sources expressed concern about 

how Weinberger might react.   

      Wakefield, who was helping lead reporter Jason Ta-

rasek cover the story, then asked sources if they would 

provide information contingent on a promise of confidenti-

ality.  Some agreed, and Wakefield obtained what ap-

peared to be illuminating information about the Weinber-

ger separation.  On January 27, 1997, an article appeared 

in the Maplewood Review under the headline, “Tartan offi-

cials say they won’t renew 

coach’s contract.”   

     It was a good piece of jour-

nalism.  The article gave the 

community its only real insight 

into what had been a consider-

able mystery:  why a popular 

and successful high school foot-

ball coach had been told to hit 

the road.  But the article was not flattering to Weinberger.  

Several quotes from confidential sources were highly criti-

cal of his behavior and attributed his fall from grace 

largely to this.   

&RDFK 6XHG 6FKRRO %RDUG

      For some months after the article appeared, little more 

happened.  No retraction or correction demand was served 

on the Maplewood Review, and the article seemed safely 

consigned to the morgue.  But Weinberger’s relationship 

with the school district continued to deteriorate.  Eventu-

ally he hired well-known Minnesota attorney Steve Cooper 

(a former state Commissioner of Human Rights, who also 

spearheaded the drive to raise bail money for Sara Jane 

Olson).  Cooper sued Weinberger’s school district on a 

number of theories, one of which was defamation.  To a 

significant extent, the defamation claim derived from the 

article that had appeared in the Maplewood Review.  

�&RQWLQXHG RQ SDJH ���
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Weinberger evidently believed that most of the sources 

quoted in the article were school district employees.  But 

the suit did not include as defendants either the newspaper 

or the reporters who had prepared the story. 

     The litigation between Weinberger and the school dis-

trict ground along for some time without any involvement 

on the part of the Maplewood Review.  But in July 2000, 

Wakefield was suddenly served with a subpoena by Coo-

per.  (The attorney also sought to serve Jason Tarasek, but 

Tarasek had left the state to attend law school in Califor-

nia.)  The subpoena directed Wakefield to appear at a 

deposition with his notes from the January 1997 article.  

At that point, Ted H. Lillie, publisher of Lillie Suburban 

Newspapers, contacted legal counsel.  An objection to the 

subpoena was lodged, citing the 

reporters’ shield law (formally 

known as the Minnesota Free Flow 

of Information Act).  Thus began a 

legal campaign that has become far 

more protracted and complex than 

anyone envisioned at the outset. 

:DOO\ :DNHILHOG LQ WKH &RXUWV

     Minnesota’s shield law provides broad protection for 

both confidential sources and unpublished information.  

Procedurally, it requires prior court approval for a sub-

poena seeking any such information.  In response to the 

newspaper’s objections, attorney Cooper therefore sched-

uled a hearing before Judge Dale B. Lindman of Ramsey 

County District Court in St. Paul, who was presiding over 

the Weinberger litigation.   

     And, although  for the most part the state’s shield law 

is robust, it does contain a “defamation exception” (Minn. 

Stat. §595.025).  The exception provides that where a suf-

ficient showing of need is presented by public figure and 

public official plaintiffs seeking to establish constitutional 

malice, the protection of the shield law can be defeated.  In 

essence, the exception mirrors similar loopholes carved out 

by state and federal courts throughout the country inter-

preting the journalist’s privilege derived from the First 

Amendment.  A decision issued a few years ago by the 

Minnesota Court of Appeals comprehensively addressed 

the exception and imposed on the statute’s relatively spare 

language a five-factor test that a plaintiff seeking to defeat 

the shield law must satisfy.  See Bauer v. Gannett Co., Inc. 

(KARE 11), 557 N.W.2d 608 (Minn. App. 1997)  

      When Wakefield appeared before Judge Lindman at 

the hearing on the subpoena in August 2000, he argued 

that the Bauer test could not be satisfied, and more funda-

mentally, that the Minnesota Legislature never contem-

plated extending the defamation exception to non-party 

journalists.  Since Wakefield was not a defendant in the 

underlying defamation claim, Wakefield contended that he 

could not be subpoenaed at all.  But Judge Lindman gave 

short shrift to these arguments, and in an order dated Octo-

ber 9, 2000, directed Wakefield to 

provide information to the plain-

tiff’s attorney about what sources 

he had relied on, and what they 

had said. 

      Wakefield promptly appealed 

this ruling to the Minnesota Court of Appeals, where he 

amplified the arguments presented to the trial court.  In an 

unpublished decision issued on June 22, 2001 (Case No. 

C5-00-1830), the Court of Appeals reversed the trial 

court’s order, and remanded the matter for further proceed-

ings.   

      Unfortunately, the appellate court’s decision was not 

broadly framed.  It rejected Wakefield’s argument that the 

Minnesota Legislature had not intended the defamation 

exception to apply to non-party journalists, predictably 

relying on canons of statutory construction suggesting that 

a statute be interpreted to mean what it says.  But then the 

court of appeals examined the five-factor Bauer test, and 

concluded that the trial court had, at minimum, not pro-

vided adequate findings to support its determination that 

the subpoena should be enforced.  

$ 6HFRQG 5RXQG DW 7ULDO &RXUW

      Thus the proceeding resumed with Judge Lindman, 

who in July 2001 conducted another hearing to consider 

�&RQWLQXHG RQ SDJH ���
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      On November 28, the Justice Department sent U.S. 

Sen. Charles Grassley (R-Iowa) a letter regarding subpoe-

nas issued to journalists over the last 10 years.  Unfortu-

nately for the Justice Department, the letter only raised 

more questions from Sen. Grasserly. 

      In late August, the Justice Department disclosed that in 

May it had secretly compelled Verizon to turn over the 

home telephone records of Associated Press reporter John 

Solomon. See LDRC Libelletter, September 2001 at 4. In 

the wake of that disclosure, Sen. Grasserly, the ranking 

member of the Subcommittee on Crime and Drugs, de-

manded an explanation from the Justice Department. In 

letters dated September 4 and 6, Sen. Grasserly informed 

the Justice Department that he expected an answer by Sep-

tember 24.  The events of September 11 intervened and 

Sen. Grasserly gave the DOJ a pass on the initial deadline.  

The DOJ’s response came by letter on November 28.  The 

letter prompted a new request for information. 
�&RQWLQXHG RQ SDJH ���
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the enforceability of the subpoena in light of the appellate 

court’s opinion.  In this round, Wakefield’s principal argu-

ment was that the plaintiff could not create a sufficient 

showing under the Bauer test to sustain the subpoena.  Un-

surprisingly, however, Judge Lindman again disagreed, and 

in an order filed on August 8, 2001, he once more directed 

Wakefield to identify his sources with respect to the alleg-

edly defamatory quotes found in the article. 

      An appeal from this order was not immediately pursued:  

The plaintiff’s attorney never served the notice required to 

trigger the 60-day time period in which appeals may be filed 

in Minnesota.  Also, by this point, the legal costs for Lillie 

Suburban Newspapers had become considerable — the 

newspaper company had been paying for all of Wakefield’s 

legal expenses.  As Wakefield and the newspaper company 

mulled their options, Cooper brought a motion in September, 

2001 seeking to impose contempt sanctions on both Wake-

field and the newspaper for failure to comply with the Au-

gust 8 order.  (Cooper believed Wakefield had turned over 

his notes or other information about his sources to employ-

ees of the newspaper, which turned out to be untrue.)  

      At a hearing on the contempt motion in early November, 

Wakefield argued strenuously that Cooper had not made any 

credible showing that he could satisfy the Bauer factors — 

in particular, evidence of constitutional malice.  Wakefield 

contended that because of this infirmity in the plaintiff’s 

defamation claim, Weinberger would be unable to prevail 

regardless of whether Wakefield provided the information 

requested.  But, as with other arguments that Wakefield had 

offered, Judge Lindman rejected this one from the bench 

(though he did rule that the newspaper company would not 

be held in contempt).   

      Judge Lindman then asked Wakefield to approach — the 

first time the reporter had the opportunity to speak in court 

himself in 17 months of litigation.  When Judge Lindman 

asked Wakefield if he would comply with the order, Wake-

field responded succinctly.  He said that while he had the 

greatest respect for the court, his promises to his sources 

must take precedence.  At this point, Judge Lindman gave 

him two weeks, until November 24, to comply with the or-

der.  If by that date he neither complied with nor appealed it, 

the $200-a-day contempt fine would begin accruing. 

      It should be noted here that, while Judge Lindman has 

ruled against Wakefield at every stage of the subpoena 

challenge, he has nonetheless accorded Wakefield and his 

counsel full opportunity to present their arguments.  Lind-

man has conducted lengthy hearings, listened carefully to 

the attorneys debate the fine points of the law, and issued 

what appear to be carefully thought-through decisions.  

Ultimately, the real problem in the case is with the lan-

guage of the Minnesota shield law’s defamation exception, 

and probably with the fact that Judge Lindman does not 

see the First Amendment’s protections in quite the same 

perspective as journalists do. 

&RXUW (QWHUV D �����D�GD\ )LQH IRU -RXUQDOLVW

5HIXVLQJ WR 1DPH +LV 6RXUFHV
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     By a letter dated December 6, Sen. Grasserly told Dep-

uty Attorney General Larry Thompson that the Justice De-

partment has thus far “failed to demonstrate that it followed 

its own rules and regulations when it obtained a subpoena 

for Mr. Solomon’s home telephone records without any no-

tification or negotiation.”  In fact, the letter from the Justice 

Department illustrates that the Solomon subpoena was most 

likely handled in a way that no other subpoena to journalists 

has been handled over the last 10 years. 

     In its November 28 letter to Sen. Grasserly, the Justice 

Department claimed there have been at least 88 subpoenas 

since 1991 that were authorized in connection with mem-

bers of the news media — 12 of which were for telephone 

records.  Of the 12 subpoenas for telephone records, five 

involved no prior notification or negotiation with the af-

fected new media.  (The Justice Department regulations 

governing the issuance of subpoenas against the news me-

dia allow for no prior notification or negotiation where noti-

fication poses a threat to the integrity of the investigation. 

The regulations give the DOJ an initial 45-day delay when 

this determination is made.)  In only one of the five cases 

where there was no prior notification – presumably the case 

involving Solomon and his home phone records – the Jus-

tice Department requested an additional 45-day delay in 

notifying the media of the subpoena, resulting in a 90-day 

delay in notification. 

     In his December 6 letter to Deputy Attorney General 

Thompson, Sen. Grasserly asked for a clarification on the 

statistical data provided by the Justice Department.  He spe-

cifically asked if the one case of a 90-day delay was in fact 

the Solomon case.  The DOJ provided no information that 

identified any of the cases. 

     Sen. Grasserly also requested more specifics on the 

Solomon case.  Sen. Grasserly requested a detailed chronol-

ogy of the events leading to the subpoena of Solomon’s 

home telephone records.  Sen. Grasserly asked what 

prompted the investigation, including the first event that 

“set this situation in motion.”  He also asked if, in the inves-

tigation into disclosure of grand jury information to Mr. 

Solomon, the Justice Department attempted to “interview 

and/or polygraph the limited number of persons who had 

access to the information in question (contents of a 1996 

wiretap of Sen. Robert Torricelli)?” 

      In addition to those clarifications, the Senator requested 

clarification in a number of other areas where the Justice 

Department simply provided raw numbers.  For example, 

the Justice Department claimed that out of the 88 subpoenas 

of the news media, only 17 involved a situation where a 

confidential source may have been revealed as a result of 

the subpoena.  Sen. Grasserly asked in how many instances 

of the 17 authorized subpoena requests was the purpose  to 

discover the reporter’s source. 

      Sen. Grasserly request that the DOJ answer his addi-

tional questions by January 8, 2002. 

,Q /HWWHU WR 6HQDWRU� -XVWLFH 'HSDUWPHQW 'HWDLOV

8VH RI 6XESRHQDV $JDLQVW -RXUQDOLVWV

/HJJHWW 5HPDLQV LQ -DLO
 

      Vanessa Leggett remains in jail for refusing to turn over 

her notes to a Texas federal prosecutor.  Leggett has been in 

jail since July 20, 2001. Last month, the 5th Circuit Court of 

Appeals  refused to rehear the case, leaving her with few 

options other than to seek review from  the United States 

Supreme Court. 

      Leggett has long surpassed the record for incarceration 

of a journalist in America.  The previous record for incar-

ceration of a journalist is believed to have been set by a Los 

Angeles reporter almost 30 years ago. William Farr, then 

with the Los Angeles Herald Examiner, was jailed for 46 

days in 1972 for refusing to reveal the source of leaked 

documents in the Charles Manson trial. 

      Leggett was doing research on the 1997 murder of 

Houston resident Doris Angleton when a federal grand jury 

looking into the murder issued a broad subpoena to Leggett. 

See LDRC Libelletter, August 2001 at 7.  A district court 

held Leggett in contempt when she refused to comply with 

the subpoena.  

      In August, the 5th Circuit Court of Appeals let stand the 

decision of a three-judge panel in Houston that held there 

was no applicable reporter’s privilege that would allow Leg-

gett to refuse to testify and withhold research. 

      Leggett is represented by Mike DeGeurin of Foreman, 

DeGeurin, Nugent & Gerger in Houston. 
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      On October 26, 2001, President Bush signed into law 

the USA PATRIOT Act, a vast and complex statute which 

grants unprecedented surveillance authority to law en-

forcement. USA PATRIOT (an acronym for “Uniting and 

Strengthening America by Providing Appropriate Tools 

Required to Intercept and Obstruct Terrorism) makes sig-

nificant changes to more than 15 existing federal statutes, 

expanding the powers of the government to monitor and 

intercept electronic communications through the use of 

wiretaps and pen registers, as well as increasing the scope 

of subpoenas and search warrants while limiting judicial 

review of them. It also expands surveillance authority un-

der the Foreign Intelligence Surveillance Act (“FISA”), 50 

U.S.C. §1861 et seq, which regulates the collection of in-

formation within the United States for counterintelligence 

purposes. 

      Many of these provisions were proposed and rejected 

by Congress during the Clinton administration, but in the 

wake of the September 11 attacks, most members of Con-

gress put aside their scruples and voted in favor of the stat-

ute. Given the length and complexity of the legislation 

(342 pages) and the speed with which it was enacted, it is 

reasonable to ask how many of them actually read it first.  

      This summary is not a review of the entire USA PA-

TRIOT Act. Its scope is limited to the sections dealing 

with surveillance and computer trespass, as well as a few 

provisions potentially affecting the exercise of First 

Amendment rights. Although nothing in the statute itself 
�&RQWLQXHG RQ SDJH ���

7KH 86$ 3$75,27 $FW�

/RXLV )UHHK *HWV +LV :LVK

     As promised, a coalition of historians, historical as-

sociations, and public interest groups including the Re-

porters Committee for Freedom of the Press has filed a 

lawsuit challenging an executive order issued by Presi-

dent Bush under which both current and former presi-

dents are given authority to keep presidential records 

secret for indeterminate periods.  See American Histori-

cal Ass’n v. Nat’l Archives and Records Admin., No. 

1:01cv02447 (D.D.C. filed Nov. 28, 2001). 

     The order, Exec. Order 13233, 66 Fed. Reg. 56025 

(2001), requires the Archivist to notify the sitting and 

former presidents of a request for records of the former 

president, and to provide the sitting and former presi-

dents with copies of the requested records.  The sitting 

and former presidents then have 90 days to review the 

material, after which either may block disclosure of the 

documents on the basis of executive privilege.  Similar 

provisions were included to encompass vice-presidential 

documents not mentioned in the Act itself.  President 

Bush issued the order after requesting that the release of 

internal communication records from the Reagan Ad-

ministration, scheduled for last January, be delayed.  

(For more information on the order and its issuance, see 

“Executive Order Allows Withholding of Presidential 

Records,” LDRC LibelLetter, Nov. 2001, at 13.) 

     The lawsuit, which names the National Archives and 

Records and Administration and Archivist John W. 

Carlin as defendants, seeks declaratory judgments that 

the order is unlawful and that the defendants have 

unlawfully withheld the Reagan administration records, 

and an injunction or writ of mandamus ordering the re-

lease of the Reagan documents.  It alleges that Exec. Or-

der 13233 violates the Presidential Records Act, Pub. L. 

No. 95-961, 92 Stat. 2523-27, codified as amended at 44 

U.S.C. § 2201, et seq., and that the National Archives’ 

refusal to release the Reagan documents is arbitrary, ca-

pricious and an abuse of discretion in violation of the 

Administrative Procedure Act, 5 U.S.C. § 550, et seq.  

The complaint is available online at www.citizen.org/

litigation/briefs/FOIAGovtSec/articles.cfm?ID=6515. 

     The plaintiffs are represented by Scott L. Nelson, 

David C. Vladeck, and Michael Tankersley, all of the 

Public Citizen Litigation Group in Washington, D.C.  At 

83'$7(� /DZVXLW &KDOOHQJHV 3UHVLGHQWLDO 5HFRUGV 2UGHU

press time, the government defendants had not yet ap-

peared in the suit.  The case has been assigned to Judge 

Colleen Kollar-Kennedy of the Federal District Court for 

the District of Columbia. 
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indicates that existing legislation, such as the federal 

Privacy Protection Act governing newsroom searches, or 

the Attorney General’s Guidelines on subpoenaing the 

news media, have been amended or rescinded  by enact-

ment of USA PATRIOT, the breadth and sweep of the 

new law suggests that its impact will be felt throughout 

American society, especially in the communications in-

dustry. 

:LUHWDSV

     Wiretap orders can now be issued for the following 

new crimes: terrorism offenses (§ 201) and felony com-

puter fraud and abuse (which means exceeding the au-

thority of a computer used in interstate commerce and 

causing more that $5000 in 

damages, § 202). Formerly, the 

Electronic Communications 

Privacy Act governed law en-

forcement access to stored elec-

tronic communications (such as 

e-mail), but not stored wire 

communications (such as voice 

mail), which were covered by 

the wiretap statute, requiring an intercept order. Under 

USA PATRIOT, both are now covered by the same rule, 

and only a search warrant, not an intercept order, is re-

quired to retrieve voice mail and other stored wire com-

munications (§ 209). 

6HDUFK :DUUDQWV

     Terrorist investigations are now subject to single-

jurisdiction search warrants (§ 219). A warrant may be 

issued in any district where activities related to terrorism 

may have occurred, and may be executed to search any 

person or property regardless of location. 

This single-jurisdiction provision also applies to war-

rants to seize unopened e-mail less than 180 days old, 

which can be served on any ISP/OSP or telecommunica-

tions company anywhere, without identifying that com-

pany in the warrant itself (§ 220). Notice of a warrant to 

seize any wire or electronic communication, or for tangi-

ble property, may be delayed if a judge finds 

“reasonable cause” to believe that immediate notifica-

tion would endanger life or physical safety, result in 

evidence tampering, or otherwise seriously jeopardize 

an investigation. Delay in notification may be extended 

for good cause. This is the so-called “sneak and peek” 

provision (§ 213). 

3HQ�7UDS RUGHUV

      The prior law covered wire communications only, 

and was limited to phone numbers. USA PATRIOT 

now expressly includes dialing, routing, signaling and 

addressing information that identify content (such as 

what web sites someone visited), although it still ex-

cludes the “contents” of communications (not defined 

in the statute). Grounds for 

issuance include surveillance 

that is likely to uncover infor-

mation “relevant to an ongo-

ing investigation.” These or-

ders, too, authorize installa-

tion anywhere within the 

United States, and may be 

served on any service pro-

vider whose assistance will 

facilitate execution of the order (§ 216).  However, if 

the provider is not named in the order, the provider 

may seek certification from a U.S. attorney that the or-

der in fact applies to it. There is no requirement that an 

ISP install or maintain equipment that would facilitate 

surveillance (§ 222); the government will presumably 

use its own technology, such as DSC 1000 

(“CARNIVORE”) or Etherpeek, to collect information. 

6XESRHQDV

      In order to establish users’ identities, the new law 

amends the Electronic Communications Privacy Act to 

allow subpoenas for stored information to be issued to 

ISP and other providers to obtain records of a cus-

tomer’s name, address, session times and durations, 

temporarily assigned network addresses, means and 

source of payments (credit card or bank account num-
�&RQWLQXHG RQ SDJH ���
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*LYHQ WKH OHQJWK DQG FRPSOH[LW\ RI WKH

OHJLVODWLRQ ���� SDJHV� DQG WKH VSHHG
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UHDVRQDEOH WR DVN KRZ PDQ\ RI WKHP

DFWXDOO\ UHDG LW ILUVW�
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bers), local and long distance connection records, length 

of service (including start date) and types of services 

utilized (§ 210). Cable service providers are specifically 

covered by the new law if they provide telephony or 

Internet access services, but customer cable video view-

ing records (as long as the content is not streamed over 

the Internet) are still protected under the Cable Act (§ 

211). USA PATRIOT expands ISPs’ right to 

“voluntarily” disclose content or non-content informa-

tion if they have reason to believe an immediate danger 

of death or serious injury exists (§ 212). It does not cre-

ate an affirmative obligation to monitor customer com-

munications. ISPs are also allowed to disclose non-

content information such as log-in records to protect 

their rights and property. 

),6$

     Foreign intelligence sur-

veillance is subject to differ-

ent standards than criminal 

investigations; for example, 

probable cause is not re-

quired. A special FISA 

court, consisting of 11 federal district judges (increased 

from seven by § 208), reviews applications for authori-

zation of surveillance in secret; records and case files are 

sealed. Although historically FISA investigations have 

been kept legally distinct from criminal investigations, 

USA PATRIOT allows greater potential for disclosure 

and information sharing between investigatory entities 

(§ 203). Formerly, foreign intelligence gathering had to 

be the primary purpose for FISA surveillance; now, it 

need only be a “significant purpose” (§ 218). 

     Under USA PATRIOT, FISA now has roving wire-

tap authority to intercept any telephone or computer that 

a target may use. Previously limited to orders requiring 

“specified person[s]”  to assist with the interception 

(“specified persons” such as common carriers, landlords, 

custodians who were required to provide “information, 

facilities, or technical assistance in such a manner as will 

protect its [the electronic surveillance’s] secrecy and 

produce a minimum of interference with the services 

[provided]”), these intercept orders no longer need to 

specify the person or entity required to assist.   Roving 

wiretap authority can result in the monitoring of commu-

nications by others who use the equipment after the tar-

get does so (§ 206). 

      The new law extends and expands the time period 

and authority for FISA search warrants (§ 207), pen/trap 

orders (which may involve a “United States person,” as 

long as the investigation is intended to protect against 

international terrorism and is not conducted solely upon 

the basis of First Amendment activities) (§ 214), and 

subpoenas for computers, business records, or similar 

items (§ 215). These provisions apply whether or not the 

entity served with an order to disclose these materials is 

the subject of the investiga-

tion.   

      A particularly Draconian 

aspect of § 215 is that the 

FISA court effectively has 

no discretion to deny a re-

quest for a subpoena pro-

vided he/she finds that the 

application meets the re-

quirements of  § 215, which becomes the new Sections 

501-503 of FISA. The order itself must not state that it 

was issued under § 215, and the person served with the 

order is forbidden to disclose that it was received. These 

provisions potentially raise troubling issues in the con-

text of subpoenas and search warrants issued to the news 

media. It is unclear whether existing privileges and pro-

tections would apply, or even be taken into account by a 

FISA judge, or whether the “gag” imposed would be 

construed as constituting an unconstitutional prior re-

straint on a news media recipient of a FISA subpoena. 

&RPSXWHU 7UHVSDVV

      USA PATRIOT contains provisions relating to com-

puter trespassing. “Computer trespassers” are individu-

als, including U.S. citizens, who gain access to a 

“protected” computer without authorization. This seems 

�&RQWLQXHG RQ SDJH ���
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5HFHQW /'5& %8//(7,1 WRSLFV KDYH LQFOXGHG�

$ 5(3257 21 75,$/6 $1' '$0$*(6 LQ FDVHV DJDLQVW WKH PHGLD�
7KH UHSRUW LQFOXGHV VXPPDULHV RI FDVHV DQG D FRPSLODWLRQ RI
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6,*1,),&$17 '(9(/230(176� $Q DQDO\VLV RI WKH H[WHQW RI WKH

HQFURDFKPHQW LQWR WKH HGLWRULDO VLGH RI VSHHFK E\ ULJKW RI SXE�

OLFLW\ FODLPV� PLVDSSURSULDWLRQ� DQG YDULRXV FRPPHUFLDO VSHHFK

FODLPV� �/'5& ���� %XOOHWLQ� ,VVXH QR� ��

/'5& ���� 6800$5< -8'*0(17 678'< $1' 6835(0( &2857

5(3257� ���� 7(50� $Q H[DPLQDWLRQ RI VXPPDU\ MXGJPHQW LQ

PHGLD GHIDPDWLRQ FDVHV IURP ���� WKURXJK ����� DQG WKH

/'5&·V DQQXDO UHYLHZ RI SHWLWLRQV IRU FHUWLRUDUL WR WKH 8�6� 6X�

SUHPH &RXUW� �/'5& ���� %XOOHWLQ� ,VVXH QR� ��

)RU RUGHULQJ LQIRUPDWLRQ� YLVLW RXU ZHEVLWH� ZZZ�OGUF�FRP

$WWHQWLRQ 0HGLD 0HPEHUV DQG WKRVH '&6 0HP�
EHUV DW D GXHV OHYHO RI ����� RU PRUH�

<RX DXWRPDWLFDOO\ UHFHLYH D VLQJOH VXEVFULSWLRQ
WR WKH %8//(7,1 ZLWK \RXU PHPEHUVKLS�

&RQWDFW XV WR RUGHU DGGLWLRQDO VXEVFULSWLRQV�
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to be aimed at hacking and denial of service attacks, and 

although the term “authorization” is not defined, it appar-

ently does not include individuals, such as subscribers, 

who have an existing contractual relationship giving them 

access to all or part of the computer. Surveillance and in-

terception of the content of computer trespassers’ commu-

nications by any government employee (not only law en-

forcement) may be “authorized” by the owner or operator 

of a computer and provided there are reasonable grounds 

to believe that the content will be relevant to an investiga-

tion. Other persons’ communications may not be accessed 

(§ 217). 

$PHQGPHQWV WR &RPSXWHU )UDXG DQG $EXVH

$FW ��� 8�6�&� �����

     The following is a “terrorist offense” under USA PA-

TRIOT: an act calculated to influence or affect the conduct 

of government by intimidation or coercion, or to retaliate 

against government conduct, and that involves gaining ac-

cess to restricted or classified information on protected 

computers with reason to believe the information could 

injure the United States, and willful communication of it to 

one not entitled to it (§§ 808, 814).  

3URYLGLQJ 0DWHULDO 6XSSRUW IRU 7HUURULVP

     “Domestic terrorism” as defined in § 802, an amend-

ment to 18 U.S.C. § 2331, includes criminal activities that 

are dangerous to human life and are intended to intimidate 

civilians, influence government policy by intimidation or 

coercion. It has been suggested that this could apply to acts 

of protest involving civil disobedience. Those who harbor 

terrorists (§ 803)(“Whoever harbors or conceals any per-

son who he knows or has reasonable grounds to believe, 

has committed, or is about to commit” any one of the enu-

merated offenses), or provide them with material support 

(§ 805) are subject to severe penalties (§§ 809, 810, 813). 

The existing definition of “material support” in 18 U.S.C. 

2332b is amended to now include providing “expert advice 

or assistance” as well as “training.” Arguably, this could 

extend to publication of information, as long as the facili-

tator knew that the information would be used to commit a 

terrorist offense.  

7KH 86$ 3$75,27 $FW

6XQVHW 3URYLVLRQV

      Although some provisions of USA PATRIOT “sunset” 

on December 31, 2005, others do not. Those that do not ex-

pire include §§ 203 (criminal investigative information), 

208, 210, 211, 213, 216, 219. Those that do expire include 

§§ 201, 202, 203 (grand jury information), 206, 209, 212, 

213, 214, 215, 217, 218, and 220. 

 

      Jane E. Kirtley is the Silha Professor of Media Ethics 

and Law and the Director of  the Silha Center for the Study 

of Media Ethics and Law at the University of Minnesota . 
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      A lawsuit has been filed challenging the federal gov-

ernment’s refusal to release information on those detained 

in the wake to the Sept. 11 terrorist attacks, and other suits 

are being prepared to challenge the planned use of military 

tribunals to try those suspected of terrorism.  Under pres-

sure from Congress, the FAA began allowing newsgather-

ing flights in most American cities. And an Islamic charity 

sued several new-organizations in what appears to be the 

first libel case stemming from coverage of the attacks and 

their aftermath. 

      In Afghanistan, meanwhile, there was a report of CIA 

operatives posing as journalists. 

6XLW )LOHG 2YHU

'HWHQWLRQV� 7KUHDWHQHG

2YHU 7ULEXQDOV

      Government policies in 

the wake of the Sept. 11 ter-

rorist attacks have come un-

der fire, including in the 

courts. 

      A coalition of 19 civil 

liberties groups including the 

American Civil Liberties Union, the First Amendment 

Foundation, the Nation magazine and the Reporters Com-

mittee for Freedom of the Press has filed a lawsuit chal-

lenging the withholding of information regarding more 

than 1,100 people detained in the weeks after the attacks.  

See Center for Nat’l Security Studies v. Department of Jus-

tice, No. 1:01cv02500 (D.D.C. filed Dec. 5, 2001). 

      These individuals were detained under the provisions 

of the Foreign Intelligence Surveillance Act of 1978, Pub. 

L. No. 95-511, 92. Stat. 1783 (codified as amended at 50 

U.S.C. §§ 1801-1811, 1821-1829, 1841-1846, 1861-1862), 

which allows lower due process standards and allows 

“secret evidence” to be used in criminal cases stemming 

from espionage investigations.  Under a temporary provi-

sion of the USA PATRIOT Act, passed in response to the 

attacks, the criminal cases in which the “secret evidence” 

is used need not involve espionage crimes — any crime 

discovered in the course of an espionage investigation is 

7KH 3UHVV *RHV WR :DU
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eligible.  See USA PATRIOT Act of 2001, Pub. L. No. 

107-56 (signed Oct. 26, 2001), § 224. 

      For 11 weeks after the attacks, neither their identities 

of those detained nor the charges against them were dis-

closed, and court proceedings involving them were sub-

ject to gag orders.  

      But on Nov. 27, Attorney General John Ashcroft re-

sponded to the criticism by releasing some information 

about the detainees. He released the names of 93 people 

who had been charged with crimes, but did not disclose 

the names of 11 who have been charged under sealed 

indictments.  He also disclosed the nationalities of 548 

people who were being held on immigration and other 

charges, but not their names. 

     Ashcroft said that releas-

ing the 548 names would 

violate the privacy of the 

detainees.  “[I]t’s very possi-

ble that some individuals 

that (sic) we think might be 

terrorists might someday, by 

further investigation, be 

shown not to be terrorists,” 

he said at a press confer-

ence. “I think it would be inappropriate for us to either 

advertise the fact of their detention or to provide the sug-

gestion that they are terrorists in a way which would be 

prejudicial to their not only privacy interest but personal 

interest. And for that reason, we are not going to do 

that.” 

      The New York-based Center for Constitutional 

Rights and the ACLU have announced that they are pre-

paring to sue the Bush administration over its executive 

order allowing non-citizens accused of terrorism to be 

tried by military tribunals.  See Military Order of No-

vember 13, 2001, 66 Fed. Reg. 57831 (2001).   

      The order requires the Secretary of Defense to draft 

regulations to implement the order, including public ac-

cess to such proceedings.  Id., § 4(c)(4).  These regula-

tions are now being drafted by the Defense and Justice 

departments, but Defense Secretary Rumsfeld said that 
�&RQWLQXHG RQ SDJH ���
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the procedure used may vary based on the character of the 

case. For example, White House officials told The New 

York Times that the trials held by military tribunals may 

generally be open, except when classified or sensitive in-

formation is discussed. 

8VLQJ -RXUQDOLVWLF &RYHU"

      A little-noticed report by the Washington Post, recently 

reiterated by Editor & Publisher, may show yet another 

danger for journalists in Afghanistan beyond the threats 

inherent in reporting from a war zone — CIA operatives 

posing as journalists. 

      In a Nov. 30 story, the Post reported on an exclusive 

interview with former Taliban deputy interior minister 

Mohammed Khaksar, who shifted his alliance when North-

ern Alliance troops took over Kabul. 

      Besides detailing some of the internal workings of the 

Taliban, Khaksar told reporter Peter Baker that he was in 

frequent contact with American intelligence operatives 

while he was part of the regime.  The article states that 

these operatives were “disguised as journalists.” 

      “They came two or three times, and they knew about 

my policy and about my opinion,” the article quotes Khak-

sar as saying. 

      Left unclear in Khaksar’s comments are the true nature 

of his visitors, and, if they were intelligence operatives as 

he alleged, how extensive their cover as journalists was. 

      The Post story also quoted a CIA spokesman reiterat-

ing the agency’s policy on agents posing as journalists, 

which is not use American media organizations as cover 

for clandestine operations. 

      Two days before the Sept. 11 terrorist attacks, Northern 

Alliance leader Ahmed Masood  was killed by Taliban op-

eratives posing as television journalists. 

1HZV 7DNHV )OLJKW

      Spurred by Congress, the Federal Aviation Administra-

tion has been granting waivers to allow news helicopters 

and planes to operate in major cities, on a case-by-case 

basis. 

      After Sept. 11, the FAA prohibited news flights from 

operating in airspace around 30 major airports.  This re-

stricted airspace originally extended 25 nautical miles, 

then was reduced to 18 nautical miles. See FDC 1/1225 

(issued Oct. 13, 2001).   

      While the temporary rule is still in force, the agency 

has granted 2,000 waivers to individual operators. Even 

with the waivers, hovering and circling are still restricted, 

and there are special no-fly zones in some cities. 

      The waivers were sparked by the passage of the Avia-

tion and Transportation Security Act, which includes a 

provision which provides plane and helicopter operators an 

automatic waiver within 30 days unless the FAA acts to 

keep the restriction in place, and explains its reasoning be-

hind the restriction.  See Aviation and Transportation Se-

curity Act, Pub. Law No. 107-71 (signed Nov. 19, 2001), § 

146. 

      In the meantime, the FAA continues to investigate four 

pilots who allegedly violated the temporary rule by operat-

ing aircraft to cover news events in Miami, Dallas and 

Denver. 

)LUVW 6XLW )LOHG

      What appears to be the first lawsuit against the media 

stemming from coverage of the terrorist attacks and their 

aftermath was filed Nov. 15.  Global Relief v. New York 

Times Co., et. al., No. 1:01-CV-8821 (N.D. Ill. filed Nov. 

15, 2001). 

      The lawsuit was filed by the Global Relief Foundation, 

a non-profit, humanitarian organization which describes 

itself as “the second largest United States-based Islamic 

charitable organization.” The defendants named in the suit 

are the corporate owners and/or reporters for ABC News, 

the Associated Press, The Boston Globe, the New York 

Daily News, The New York Times, and the San Francisco 

Chronicle. 

      The suit alleges that reports by the various media out-

lets incorrectly identified the Global Relief Foundation as 

one of the charitable agencies who assets had been or may 

be frozen by the American government.  ABC News, 

whose report ran on “Good Morning America” on Sept. 

24, placed a correction on its web site later that day. 

      The lawsuit seeks a total of $25 million in compensa-

tory damages and $100 million in punitive damages. 

7KH 3UHVV *RHV WR :DU
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      Resolving the first major test of the constitutionality of 

the Digital Millennium Copyright Act (“DMCA”), which the 

hacker community has protested as an incursion on free 

speech rights, the Second Circuit unanimously affirmed the 

judgment rendered by District Judge Lewis Kaplan entering 

declaratory and injunctive relief in favor of the eight leading 

motion picture studios.  Universal City Studios, Inc. v. 

Corley, 2001 U.S. App. Lexis 25330 (2d Cir. November 28, 

2001).  The Second Circuit’s 71-page opinion was written by 

Senior Circuit Judge Jon O. Newman, a noted First Amend-

ment champion, for a unanimous panel on which he was 

joined by Circuit Court Judge 

Cabranes and District Judge 

Thompson.   The court upheld the 

constitutionality of the trafficking 

provisions of the DMCA, and re-

jected each of the arguments that 

the hackers and their allies had 

pressed.1 

7KH '0&$ 2SHQV WKH :D\ IRU '9'V

      Congress enacted the DMCA in 1998 pursuant to the 

United States’s obligations under the World Intellectual 

Property Organization (“WIPO”) Copyright Treaties, which 

required signatories to provide additional protection for 

copyright owners from digital infringement by mandating 

legal protection for technological measures employed to pre-

vent unauthorized copying and distribution of copyrighted 

works.  Congress heard extensive testimony that digital 

copying posed dangers that differed in kind from those posed 

by analog copying on videotape.   

      Among its various provisions, the DMCA prohibits the 

public offering or provision of “any technology, product, ser-

vice, device, component, or part thereof” that “is primarily 

designed or produced for the purpose of circumventing a 

technological measure that effectively controls access” to a 

copyrighted work, or that “has only limited commercially 

significant purpose or use other than to circumvent” such 

control measures, or that is knowingly marketed for use in 

circumventing” such measures.  Content owners who protect 

6HFRQG &LUFXLW 8SKROGV 'LJLWDO 0LOOHQQLXP &RS\ULJKW $FW

1DSVWHUL]DWLRQ RI 0RWLRQ 3LFWXUH ,QGXVWU\ $YHUWHG

their works by encryption or other technological means are 

assured of a right to have those measures respected, and per-

sons providing the public with the means to circumvent them 

are subjected to civil suits (for injunctive relief and damages) 

and criminal prosecution. 

     Congress heard that, in view of the dangers of digital 

copying, motion picture studios were hesitant to release films 

in digital form without the technical protection of encryption 

and the additional legal protection that would prevent hack-

ers from defeating encryption measures; and that similar 

fears were inhibiting those in other content industries as well 

from the broader provision of creative works in digital for-

mats.   

     Supporters of the DMCA used 

the analogy of locks and keys and 

the protection afforded those who 

utilize them to protect property: 

just as the public provision of bur-

glars tools is illegal, and the pub-

lic provision of master keys to the 

automobile fleets of the major 

auto companies can be criminal-

ized, Congress was persuaded that the owners of copyrighted 

digital content needed an additional layer of legal protection, 

in addition to existing protection against infringement.   

     The protection afforded consisted of a cause of action to 

prohibit the distribution of devices, however configured, that 

would defeat technological protection measures implemented 

by copyright owners.  If copyright owners employed tech-

nologies such as access-control or copy-control-measures, 

such as encryption or scrambling, on their creative works 

(for example, by encrypting films distributed on DVDs or e-

books distributed in stores or via the Internet), then circum-

venting those measures is wrongful under 17 U.S.C. § 1201

(a)(1), and trafficking in decyption devices is wrongful under 

17 U.S.C. § 1201(a)(2) and 1201(b)(1).  

7ULDO -XGJH ,VVXHV ,QMXQFWLRQ

     Universal City Studios v. Reimerdes was commenced in 

the United States District Court for the Southern District of 

New York in January 2000, when the eight major motion 

�&RQWLQXHG RQ SDJH ���
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picture studios filed suit against three hackers operating 

websites (Shawn Reimerdes, Roman Kazan, and Eric 

Corley) upon finding that they were providing to the pub-

lic, on their websites, a software utility for decrypting mo-

tion pictures released on DVDs, called DeCSS.  (The pro-

tection on DVDs, which results from a complex negotia-

tion among motion picture studios, computer manufactur-

ers, and the consumer electronics industry, is known as the 

“Content Scramble System” (“CSS”), and the hackers had 

named the software to defeat it “DeCSS”.) The Electronic 

Frontier Foundation (“EFF”) undertook to supply a de-

fense, and engaged Martin Garbus of Frankfurt Garbus 

Kurnit Klein & Selz.   

      Judge Lewis Kaplan granted a preliminary injunction 

and ultimately, after intensive discovery and a two-week 

trial, final injunctive and declaratory relief.  Judge Kaplan 

rejected both the statutory and constitutional challenges 

asserted by the remaining defendants who had not already 

abandoned the field, and enjoined them from “offering to 

the public, providing, or otherwise trafficking in DeCSS”, 

by any means, including the means he had been using dur-

ing the six months that the preliminary injunction was in 

effect (i.e., providing hyperlinks to DeCSS) in his finger-

flipping challenge to the court’s authority.  Adding belt to 

suspenders, Judge Kaplan added a provision expressly bar-

ring Corley from further distributing DeCSS by 

“knowingly linking any Internet website operated by them 

to any other website containing DeCSS or knowingly 

maintaining any such link for the purpose of disseminating 

DeCSS.”  

      As testimony elicited by the court showed, the links 

that Corley set on his 2600.org website did not reach 

DeCSS by accident or as an unintended byproduct of his 

journalistic provision of information.  In response to the 

filing of the motion for a preliminary injunction, Corley 

had issued a world-wide call for “civil disobedience,” 

pleading for hackers to “mirror” his site and return to him 

the URL for each such mirrored site.  He then patiently 

reviewed each returned URL, setting links only once he 

established that the mirrored site in fact contained DeCSS, 

and then setting only deep links, to the pages actually con-

taining DeCSS.   

6HFRQG &LUFXLW 8SKROGV

'LJLWDO 0LOOHQQLXP &RS\ULJKW $FW

7KH $SSHDO

     Shortly before the appeal was argued, the Electronic 

Frontier Foundation announced that oral argument for ap-

pellants Eric Corley, who goes by the nom de net 

“Emmanuel Goldstein” (after a character in Orwell’s novel 

1984), and his company 2600 Enterprises Inc., would be 

delivered not by Garbus (who was then engaged in the 

Wind Done Gone litigation in Atlanta, but who remained on 

the briefs of the appeal), but by Kathleen Sullivan, Dean of 

the Stanford Law School.  The United States had inter-

vened to defend the constitutionality of the DMCA, and 

argued in tandem with the undersigned in support of the 

judgment below.   

     The Second Circuit appeared highly interested in the 

well-publicized case.  In addition to hearing oral argument 

for nearly two hours, the court granted Dean Sullivan’s re-

quest to submit a post-argument brief, and then, shortly be-

fore those submissions were due, sent the parties a list of 

questions, on various questions of how First Amendment 

doctrine applied to DeCSS and the DMCA.  (The law-

school-exam-gone-mad character of the questions pro-

pounded is indicated by the one that asked, “If DeCSS or 

its dissemination or its use to decrypt has both speech and 

non-speech elements and is not subject to intermediate 

level scrutiny simply because of the non-speech elements, 

is intermediate level scrutiny appropriate because of the 

close causal link between dissemination of DeCSS and its 

improper use?”) 

3RVWLQJ DQG /LQNLQJ

     The Second Circuit’s decision closely tracked both the 

decision below and the studios’ brief on appeal.  Each of 

appellants’ First Amendment arguments (they had aban-

doned the statutory arguments raised at trial) was quickly 

dispatched. 

     First, the court had to address the standard of scrutiny 

for Corley’s First Amendment claims.  Although Garbus 

and Dean Sullivan argued that strict scrutiny necessarily 

applied because computer code is (apparently always) 

“speech” and therefore, they maintained, always subject to 

the closest scrutiny, the court rejected that syllogism.  

�&RQWLQXHG RQ SDJH ���
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Agreeing with Judge Kaplan that computer code has both 

speech and non-speech elements, it also agreed with the 

court, and the Studios, that the scope of First Amendment 

protection for code depends not on whether “speech” is in-

volved but on the character of the regulation: on whether the 

restriction at issue is imposed because of the content of the 

speech elements, or to regulate conduct (regardless of view-

point or the content of speech).   

     Accepting the argument that had persuaded Judge Kap-

lan, the Second Circuit held that the DMCA’s anti-

trafficking provisions are content-neutral, and the govern-

ment’s interest in preventing unauthorized access to en-

crypted copyrighted works “is unquestionably substantial.”  

The court further held that the 

regulation of DeCSS by the 

DMCA, and specifically by 

Judge Kaplan’s posting injunc-

tion, served that interest.2  Ad-

dressing the linking injunction 

separately, the court reached the 

same result, holding that Judge 

Kaplan applied the right test for a 

content-neutral regulation to 

Corley’s linking scheme, and agreed that the linking injunc-

tion served the same important governmental interest.3 

)DLU 8VH

     Judge Newman’s opinion for the panel resoundingly re-

jected Appellants’ “extravagant claim” that the DMCA un-

constitutionally eliminated fair use on three grounds: 

     First, the Court observed that no Supreme Court holding 

had ever held fair use required.    

     Second, since appellants were not themselves interested 

in making any fair use themselves (but only in helping the 

rest of the world to do so), they had no standing to raise the 

claim.   

     And third, appellants provided no support for their con-

tention that the fair use of DVD films is constitutionally re-

quired to be made by copying the original work in its origi-

nal format.  Cataloging a long list of means by which fair 

use, even for content available only on DVDs, may be un-

dertaken, and observing that in any event fair use has al-

ways been dependent on the owner’s provision of access, 

Judge Newman found insupportable the notion that users 

have a First Amendment (or fair use) right to sufficient 

access to make a perfect digital copy of any given work. 

      Among the decision’s highlights, the court agreed that: 
 
• CSS “is like a lock on a homeowner’s door, a combi-

nation of a safe, or a security device attached to a 

store’s products.”  The DMCA bars decryption code 

“because of its capacity to instruct a computer to de-

crypt CSS.  That functional capability is not speech 

within the meaning of the First Amendment.”  

• The DMCA is not subject 

to demanding First Amendment 

review because it is “content-

neutral, just as would be a re-

striction on trafficking in skele-

ton keys . . . even though some 

of the keys happened to bear a 

slogan or other legend that 

qualified as a speech compo-

nent.”  

�&RQWLQXHG RQ SDJH ���
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      An issue raised by the Corley case has been the poten-

tial liability of on-line journalists who may be reporting on 

Corley and his activities or on DVD or DeCSS or any re-

lated topic were they to themselves offer a hyperlink to 

Corley’s site, knowing he linked to DeCSS, or linking to 

any of the sites that provide access to DeCSS.   The issue, 

and arguments pro and con regarding the risk to journalists 

from the Second Circuit opinion were discussed in a recent 

article online at the New York Times site: “Experts Say 

Decision Could Undermine Online Journalists,” by Carl S. 

Kaplan, December 14, 2001 (http://www.nytimes.

com/2001/12/14/technology/circuits/14CYBERLAW.
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• “The injunction’s linking prohibition . . . validly regu-

lates the Appellants’ opportunity instantly to enable any-

one anywhere to gain unauthorized access to copy-

righted movies on DVDs.”  

• Congress has the authority to craft new laws that re-

spond to new possibilities of harm.  
 
The court’s powerful decision faulted appellants and their 

amici for consistently ignoring “the reality of the functional 

capacity of decryption computer code and hyperlinks to fa-

cilitate instantaneous unauthorized access to copyrighted ma-

terials by anyone anywhere in the world.”  Also rejected was 

their “extravagant” claim that the DMCA “eliminates fair 

use.”  The court held that the 

application of the DMCA to 

Corley did not violate Corley’s 

First Amendment or fair use 

rights, because preventing 

hackers from making perfect 

digital copies “provides “no 

basis for a claim of unconstitu-

tional limitation of fair use.”  

Corley’s central premise was 

rebuffed when the court ob-

served that “the Supreme Court has never held that fair use is 

Constitutionally required.”  Behind that conclusion was the 

knowledge that the First Amendment was not violated during 

the 1950s, 1960s, and early 1970s when the “right” to make 

fair use of Disney’s Snow White had to accommodate itself 

to the fact that Disney only released the cartoon every few 

years, and when would-be fair users had no concomitant 

“right” to demand access to a print so as to make copies of 

visual images.  

$ 7KRURXJK 5HMHFWLRQ RI WKH ())·V $UJXPHQWV

      Judge Newman’s decision makes the case seem rather 

simple; and in the end it was.  The arguments against the in-

junction, and against the DMCA, were overwrought, exag-

gerated, and depended on a parade of horribles that was not 

only hypothetical but at worst years away, for at present 

there is no indication that the DMCA has been, or would 

ever likely be, used to “lock-up” protected speech or create a 

pay-per-view world in which browsing, fair use, and free 

speech are actually impaired.  Fair use has not been elimi-

nated. 

     Notwithstanding their long list of decisions vindicating 

free speech claims, Judges Newman and Cabranes, and Dis-

trict Judge Thompson from Connecticut who sat with them, 

had little trouble rejecting the anti-DMCA arguments that 

had been clothed in ill-fitting First Amendment garb.  The 

earnestly-pressed arguments that Corley was a journalist, that 

Judge Kaplan (who had at Paul, Weiss represented media 

defendants) had enjoined journalism, and that the injunction 

somehow threatened linking by responsible journalists, were 

all expressly or implicitly rejected.   

      The section of the opinion 

focusing on the dual nature of 

computer programs (as speech, 

but also having functional ca-

pabilities), and on the essential 

purpose of encryption code (to 

prevent unauthorized access, 

which is a right of all property 

owners), explained the basis 

for rejecting those arguments.  

As the court observed,  
 

Just as the realities of what any computer code can 

accomplish must inform the scope of its constitutional 

protection, so the capacity of a decryption program 

like DeCSS to accomplish unauthorized — indeed, 

unlawful — access to materials in which Plaintiffs 

have intellectual property rights must inform and limit 

the scope of its First Amendment protection.” 
  
     At the bottom of the court’s holding, and the answer to 

concern about the DMCA, is that Corley was not enjoined 

from criticizing anyone, or from providing information, or 

from linking to such speech; he was enjoined only from dis-

tributing to the public a “digital crowbar” for breaking into 

the technological protection measures employed by the stu-

dios on their property.  Corley’s 2600.com website was for 

months after the final injunction full of vitriolic criticism of 

Jack Valenti, Judge Kaplan, and the DMCA, which the in-

junction had not reached or even sought to reach.   

�&RQWLQXHG RQ SDJH ���
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      All that was enjoined was the specific program that 

broke into the technological protection surrounding films 

on DVDs and turned an encrypted stream of data into an 

unencrypted one, making films on DVD available for 

transmission over the Internet to millions of computers 

world-wide, each of which could then send the film further 

in a wholly un-degraded form.   

      What Corley did, as compared to articles by the New 

York Times and others on the DeCSS controversy that 

themselves linked to sites at which DeCSS could be found, 

is, considering all the relevant facts and circumstances 

(including the deep linking, the number of links, and the 

creation of the mirrored sites at Corley's own instigation as 

detailed above), the difference between writing about gun 

control and operating a mail order service for guns.  The 

DMCA bars distributing DeCSS to the public, and 

Corley's conduct demonstrates that he was intentionally 

and actively engaged in doing just that.   

      Vindicating the Studio’s strategy of avoiding the hypo-

thetical arguments pressed by the EFF and focusing in-

stead on the hacker defendants before the court (precisely 

the kind of defendants for whom the Act was enacted), the 

court observed that 
 

Copyright infringers who want to acquire copyright 

material (for personal use or resale) without paying 

for it” are properly characterized as “thieves. 
 
Notwithstanding the abstract issues that the EFF seemed 

determined to emphasize, the fact is that facts matter in 

First Amendment litigation.  And neither thieves, nor 

those who distribute burglary tools,  nor serial violators of 

federal statutes who thumb their noses at federal court au-

thority, usually prevail in the Second Circuit. 

 

      Chuck Sims argued for the eight major motion picture 
studios on appeal, and, with Leon Gold, Jon A. 
Baumgarten, Bill Hart, Carla Miller, and Scott Cooper, at 
Proskauer Rose LLP, represented studios in the Universal 
City Studios litigation.  Briefs for numerous amici curiae 
supporting the studios and the constitutionality of the 
DMCA were filed by David Kendall and Paul Gaffney, of 
Williams & Connolly in Washington D.C, and by 
Professor Rod Smolla.  There were a number of briefs on 
behalf of law academics amici curiae on both sides of the 
litigation.   
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1    The decision, and the underlying briefs and post-
argument letter briefs, are available at http://www.eff.
org/Cases/MPAA-DVD-cases/. 
 
2    “[J]ust as the realities of what any computer code 
can accomplish must inform the scope of its constitu-
tional protection, so the capacity of a decryption pro-
gram like DeCSS to accomplish unauthorized — indeed 
unlawful — access to materials in which plaintiffs have 
intellectual property rights must inform and limit the 
scope of its First Amendment protection.” 
 
3    “As they have throughout their arguments, the Ap-
pellants ignore the reality of the functional capacity of 
decryption computer code and hyperlinks to facilitate 
instantaneous unauthorized access to copyrighted mate-
rials by anyone anywhere in the world.” 
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