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LIBELLETTER 
April 1997 

Dow Jones Moves for JNOV 
in $223 Million Libel Case 

On April 17, 1997 U.S. Dis- 
trict Judge Ewing Werlein heard ornl M- 
gumeut on the post-trial motions of 
Dow Jones & Co., seeking to set aside 
the $223 million libel award won by the 
Money Management Analytical Re- 
iearch Group, Inc., (‘MMAR”), a 
aowdefimct securities firm. 

(Contimed onpoge 3) 

Federal Court Applies Fair 
Report Privilege to 

Statements of 
Israeli Government 

In what appears to be the first 
xse in federal court to apply the fnir re- 
port privilege to the official actions of a 
foreign government, Judge William H. 
Yohn, Jr. dismissed a libel suit against 
the Boston Globe and Jenrsolem Post. 
Fn’edmon v. Israel Labour Pany ef a/.  , 
No. 96-CV-4702, 1997 WL 137181 
P.D. Pa. March 25, 1997). 

(contimedon pogs 9) 

U.S. Supreme Court Refuses to 
Review $1.058 Million 

Jury Verdict Against ABC 

The United States Supreme 
hurt has denied ABC‘s petition for re- 
riew of a $1.058 million jury verdict in 
avor of Lundell Manufacturing Co., an 
owa manufacturer of garbage recycling 
nachines. The suit was over a 1992 
\BC World News Tonight with Peter Jen- 
lings report on the controversy surround- 
ng the purchase of one of Lundell’s ma- 
hines by Bemeu County, Ga. Lundell 
4fg. Co. v. ABC Inc., 98 F.3d 351, 25 
d d i a  L. Rep. 1 0 0 1  (8th Cir. 1996). 
en. denied ,65U.S .L .W.3710(No .96-  
342, 04/21/97). See LDRC Libellarrer, 

(Con1,nueJ on p o p  121 

Communications Decency 
Act Preempts 

Negligence Action for 
DefamatoryPostings on 

America Online 

Holding that the Communica- 
tions Decency Act, 47 U.S.C. 5 223 et 
seq., preempted this state tort action, 
the United States District Court for the 
Eastern District of Virginia granted 
America Online’s (“AOL”) motion for 
judgment on the pleadings (Rule 12(c), 
Fed.R.Civ.P.,) on a claim thnt the ser- 
vice provider wan negligent for not re- 
moving material posted by i subscriber 
on P bulletin board which AOL knew 
or should have h o ~ a  was of a defama- 
tory character. Zeran v. America On- 
line, Inc., No. 96-952-A (E.D.Vn. 
0312 1/97). 

(GwUhud on p ~ c  18) 

SUPREME COURT 
UPHOLDS MUST CARRY 
ON PRO-COMPETITIVE 

AND PRO-SPEECH 
GROUNDS 

By Nory Miller 
The four year battle behueeo the 

cable and broadcast industries over the 
must carry provisions of the Cable Tele- 
vision Consumer Protection and Compe- 
tition Act of 1992 has euded inn 5 4  de- 
cision upholding must cany. These pro- 
visions require cable operators to carry 
the signals of commercial nnd non- 
commercial broadcast stations in their 
areas on a certain percentage of their ca- 
ble channels. The percentage varies with 
the size of the cable system. The choice 
of which broadcast stations to carry, 
where there are more stations than desig- 

(Conmued on p g c  23) 
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§NWK AITACK? -- UHE ECONOMIC E§PBQNAGE ACU OD: 4 996 
By Stu Pierson 

This story is true: Lpst month, 
a well established and respected trade 
publisher that reports on marketing of a 
major product received a document pro- 
duced by one of the major manufacturers 
describing its past analysis and former 

lar domestic market. Since it had regu- 
larly published informatim from manu- 
facturers’ documents for decades, the 
publisher issued a report on the memo 
among a number of other items, includ- 
ing a very favorable piece on the same 
manufacturer. Shortly after circulation 
of the report, the general counsel of the 
manufacturer called the publisher and 
gravely asserted that “he had violated the 
Economic Espionage Act.“ The com- 
pany then demanded the identity of the 
publisher’s source and return of the 
memo, in exchange for relieving the 
publisher from exposure under that 
statute. After catching its breath, the 
publisher found the statute, took coun- 
sel, and then gracefully declined to sat- 
isfy the manufacturer’s demand. Pre- 
dictably, considering the provisions of 
the statute, no action was then taken 
against the publisher. 

What is the Economic Espi- 
onage Act? That misleading title was 
given to an amendment to the Federal 
Criminal Code that spiled through the 
last five months of the 104th Congress, 
virtually unnoticed. It was signed into 
law by President Cliton on October 4, 
1996, and codified at 18 U.S.C. 
1831-1839. Simply described, this new 
statute is a federal trade secrets act. 
While its name is taken from the first 
section, its provisions reach more 
broadly than theft of intellectual prop- 
erty by foreign powers. Its second sec- 
tion ( I 8  U.S.C. 1832), which was the 
basis of the general counsel’s effort to 
intimidate the trade publisher, makes 
stealing, copying and receipt of a trade 
secret with intent to harm the owner and 
benefit another, a crime punishable by 
imprisonmeut up to IO years and a fine 
up to $5 million. Borrowing from the 
anti-drug law, the fines and imprison- 

marketing and budget p l m  for a particu- 

ment also mny be pccompanied by forfei- 
ture of MY property used in or produced 
by 8 violation (I8 U.S.C. 1834). While 
the mere prospect of such a destructive 
sanction would empower my threat, 
there are some significant safeguards 
built into the statute and one created ex- 
ternally. 

The elements of a violation of 
the domestic trade secret provision, 18 
U.S.C. 1832, are: 

1. #nowingly 
2.8. stealing, or 

b. copying without authoriza- 
tion, or 

c. receiving a trade secret with 
knowledge it has been stolen or con- 
verted, or 

d. attempting or conspiring to do 
a, b or c. 
3. with intent to convert 
4. to the economic benefit of some- 
one other than the owner, 
5. a trade secret, defined in 18 
U.S.C. 1839 as: 

a. virtually any kind of informa- 
tion, 

b. which the owner has taken 
rearonable measures to keep secret, 
and 

c. which derives independent 
economic value from not beiig gen- 
erally known and not readily m r -  
tainable through proper means to the 
public; - 
6. where the trade secret is related 
to or included in a specific product in 
interstate or foreign commerce, and 
7. where the offense was committed 
with intent or knowledge that the ac- 
tion will injure the owner of the trade 
secre(. 

In addition to the requirements 
for an offense appearing on the face of 
the statute , the Attorney General bas re- 
quired, at the request of the Senate, that, 
for the first five years, no prosecution 
will be authorized under the statute with- 
out the approval of the Attorney Gen- 
eral, the Deputy Attorney General, or 
the Assistant Attorney General for the 
Criminal Division. Letter from Attor- 

ney General Reno to Senator Hatch, Oc- 
tober 1, 1996, Congressional Record. 
October 2, 1996, S 12214. There is no 
indication of any private right of action 
to enforce the statutory prohibitions. 

The legislative history reveals, 
not merely uousually quick movement to 
enactment, but total silence about any 
intended or potential effect on news me- 
dia or public commentary. The single 
congressional hearing, held in May 
1996, heard only from b u s h  leaders, 
‘security” wmltants and the FBI. If 
there was a strategy to use the statute to 
influence media coverage of business, it 
was well hidden from the congressional 
record. As the structure and content of 
the statute make clear, the threat against 
the trade publisher last month was 
plainly specious, and abusive. The pub- 
lisher had no intent to injure the manu- 
facturer and no intent to convert the in- 
formation to the sonomic benefit of a 
non-owner; it had no knowledge the in- 
formation had been stolen or converted; 
and there was w trade secret, as the in- 
formation was generally known or read- 
ily ascertainable. While the actual 
threat was virtually nil, it had a very 
chilling effect. 

Should well informed media be 
seriously concerned about the Economic 
Espionage Act, since its proscriptive 
provisions have set such a high hurdle to 
establish M offense, there is no private 
right of action, proseCUti~ns will be nu- 
thorid only at the top of the Justice 
Department, and MY charge must satisfy 
the standard of proof beyond a reason- 
able doubt? Well, yes, as there are some 
other troubling provisions in the law: 

It empwers the Attorney General to 
initiate civil p r d g s  to obtain an 
injunction against MY violation (18 
U.S.C. 1836); 

It authorizes federal courts ‘to enter 
such orders and take such other BC- 

tion as may be necessary and appro- 
priate to preserve the confidentiality 
of trade secrets” (18 U.S.C. 1835); 
and 

(Conmwdonpoge3)  
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THE ECONOMIC Dow Jones Moves for JNOV in $223 Million Libel Case 

ESPIONAGE ACT (Contimedfiompgr I )  
OF 1996 Five Sentences Found 

False and Defamatory 
A seven member jury awarded the 

record verdict last month findine that five 
sentences in a October 1993 Wall .&et Jour- It adds violation of the statute M I  article, written by Laura JeresLi, about to the offenses for which a the firm were false and defamatory. The arti- wiretap warrant for evidence cle described MMAR as a retailer of invest- may be obtained (amending 

. " I ,  n " ..r.,, .. ments in complicated mortaaae-backed bonds 
10 U.3.L. U l O ( C ) ) .  which had allowed the fiib emw midlv  

So. it is plainly within the autho- 
rimtion of the statute for the gov- 
ernment to obtain an injunction, 
protective order, or wiretap a 
pane, in a proceeding where 
there would be 110 countervailing 
argument that the facta cannot 
support such judicial action. If it 
were so motivated, the Justice 
Department could carty on an ex- 
tensive, secret investigation 

isfy fundamental constitutional 
requirements. The provision of 
such power hardly mms wise. 

Although there may be 
a low probability the Attorney 
General would be so irresponsi- 
ble as to seek a prior restraint or 
other action against the media 
under this statute, use of it by 
private business as a basis to 
threaten or seek to enjoin puhli- 
cation of information claimed to 
be a "trade secret" is now 
demonstrably more likely. One 
need only imagine the added 
force that citation of this statute 
would have had in CBS Inc. v. 
Davis, Food Lion and Business 
Week casea. Time will tell 
whether aggressive corporations 
will add the Eumomic Espionage 
Act to the regular arsenal of 
weapons they turn to in efforts to 
identify confidential sou- and 
control public commentary. 

without any requirement to sat- 

by trading in securities that Wali Street bonh 
houses preferred to avoid. Based upon inter- 
views with former employees and others and 
the public record the article alleged that 
MMAR was under investigation by federal 
and state regulators for its dealings with its 
largest client, the Louisiana State Employees' 
Retirment System ("LASERS"), and that 
MMAR's principals acted recklessly with 
their clients' money and led extravagant 
lifestyles as they entertained clients and 
themselves. 

The firm wed out of business less 
than a month later, two days after it was sued 
by LASERS. But the day before the statute 
of limitations lapsed the following year, it 
laid blame at the door of the Journal and filed 
suit for libel. Ultimately, MMAR alleged 19 
statements in the article had libeled it, and 
sought damages at trial only for the loss of 
value of its business; it expressly did not seek 
compensation for damage to its reputation. 
Of those 19 statements, 10 were thrown out 
by the judge before trial in response to a Dow 
Jones motion for summary judgement; 8 on 
the basis of substantial truth as a matter of 
law, 1 as a statement of opinion, and 1 as not 

After a two-week trial. the jury was 
given eight alleged defamatory statements to 
consider. (One statement was not sent to the 
jury.) The jury found that five of the eight 
gave rise to liability. 

Among the statements found defam- 
atory by the jury was the report in the article 
that the National Association of Securities 
Dealers ("NASD") had tiled a notice of 
Dendine action aeainst MMAR based on a 

defamatory. 

kmplakt  by LASERS. Although the NASD 
had filed a complaint in October 1993 alleg- 
ing fraud against MMAR. that complaint did 
not arise out transactions with LASERS, but 

Stu Pierson is with r h e  firm 
Levine Pierson Sullivan & Koch, 
L. L. P. in Washington, D.  C. 

instead with another client. An NASD sub- 

committee had recommended that MMAR be 
sued over its dealings with LASERS, but that 
complaint WM not fled until JMW 1994. 

Further, the jury sccepted MMAR's 
argument that a statement in the article which 
related that MMAR kept its o m  capital small, 
and therefore needed a client like LASERS 
with a large inventory to trade, WM false be- 
cause the article did not explain that MMAR 
said it had chosen not to hold inventory be- 
cause it did not want to be biased in recom- 
mending securities to its clients. 

In addition, the jury also agreed with 
MMAR's contention that it had been defamed 
by allegations that it hid losses by mispricing 
certain securities. MMAR had argued that be- 
cause the securities it dealt in were so 
"exotic," there were few places where in- 
vestors could go to have them valued. With 
even the New York bank that served as custo- 
dian of the bonds for the Louisiana p i o n  
fund relying on MMAR to value the bonds. 
MMAR testified that it had done the best job 
it could in valuing the securities. 

Sources Hurl Thelournid On The Stand 
Sources also hurt the Journal on two 

occasions. First, the Journal's assertion that 
MMAR had run up $2 million in limousine 
bills was damaged when former employee 
Raphael Grinburg, the murce for the allega- 
tion, stated that the bill had not been 
MMAR's but another brokerage firm's, which 
was largely owned by MMAR's two princi- 

The damage done to the Journal was 
exacerbated when a supervisor at a St. Peters- 
burg, Fla., brokerage firm that served as a 
clearinghouse for MMAR's trades denied that 
he had told Jereski that MMAR's salesmen 
had exceeded the guidelines on commissions. 

Jurors Say Award Intended AE A 
Message 

Following the verdict, jurors were 
quoted as saying that they intended the award 
to punish the paper for "betraying a trust." 
According to the Hourron Chronicle, juror 
Mike Johnson said that the jury found all eight 
statements presented to them were false, but 
only five were found to be false and defama- 
tory. Stating that the jurors found that the 
Journal 'lied on purpose," Johnson noted that 

(Continued on p g s  4) 

4 s .  
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Dow Jones Moves for JNOV in $223 Million Libel Case 
~0"ti""edfOrn p g c  3) 
the award WM intended to make a point. 
"It was designed to gel attention - from 
Dow Jones and other media," he said. 

Juror Judy Wahlberg, was 
quoted as saying that the jurors were 
mindful of the chilling effect that a large 
punitive award might have on the media's 
pursuit of important investigative stories. 
'I think investigative j o d i s m  is a defi- 
nite plus. It's something we need in our 
society," Wahlberg stated. 

Another juror stated that based 
upon the evidence presented at trial that 
put Dow Jones's worth at $2 to $3 bil- 
lion, the jury calculated that awarding 10 
percent of the conservative estimate of the 
company's value would m e  as a warn- 
ing, hut would not finnncially devastate 
Dow Jones. 

LASERS Suit Against MMAR And an 
NASD Proceeding 

While MMAR contended that it 
was the Jouml  article that put it out of 
business, Dow Jones hss argued that it 
was the lawsuit filed by LASERS that 
came two days before MMAR closed 
down that provided that reai reason for 
the firm's failure. That lawsuit is still 

In November of 1995, NASD's 
regional disciplinary committee ordered 
that MMAR ppy JASERS $14.5 million 
in fines and reimbursement for defraud- 
ing the pension system by overcharging 
when it sold the system derivatives and 
underpaying when it bought them back. 

Less than a year later, in October 
1996, the NASD national business con- 
duct committee reversed the order, ruling 
that it could not find that MMAR over- 
charged for the securities because neither 
the NASD nor the Securities and Ex- 
chnnge Commission had provided suffi- 
cient guidance regarding fees for what 
was, at the time, a relatively new type of 
security. 

penhe. 

Dow Jones's JNOV Motion 
In its brief on the motion for 

judgment as a matter of law, Dow Jones 
argued that the award should be set aside 
because the verdict was simply not sup- 

ported by the evidence. Dow Jones con- 
tended that the statements which the jury 
found to be false and defamatory were in 
fact substantially true. In addition, Dow 
Jones argued that MMAR was a limited 
purpose public figure and did not estab- 
lish actual malice with convincing CIM- 
ity. 

Dow Jones also pointed out that 
the evidence did not establish that 
MMAR suffered damage as a result of 
any of the statements the jury found to be 
false and defamatory. Instead, MMAR's 
counsel and witnnesses repeatedly blamed 
"the article," and not any specific state- 
ments for its downfall. Thus, the motion 
contended that because the article con- 
tained many other defamatory statements 
about MMAR, including some that the 
judge had already found to be true as a 
matter of law, MMAR would be recover- 
ing damages based upon the publication 
of truthful speech if it recovered damages 
that were not tied to a specific statement. 
Dow Jones argued this was especially the 
case as MMAR made no claim for dam- 
age to its reputation. but sought only 
damages for the loss of value of its busi- 

In addition, Dow Jones. citing 
the worn statements of MMAR's chief 
executive and a post-publication letter to 
the NASD by MMAR's general counsel, 
argued that the lawsuit filed against the 
firm by the LASERS two days before 
MMAR went out of business was the real 
reason for the firm's failure. 

Further, Dow Jones argued that 
the punitive damage award of $200 mil- 
lion was contrary to Texas law both be- 
cause the plaintiff failed to satisfy Texas' 
doctrine of respondeat superior and be- 
cause MMAR failed to prove fraud, gross 
negligence or malice. Under Texas law 
an award of punitive damages based on 
respondeat superior rn only stand upon 
proof that: "(a) the corporation autho- 
r i d  the doing and manner of the act; (b) 
the employee was unfit and the corpora- 
tion was reckless in hiring her; (c) the 
employee was a manager acting in the 
scope of employment; or (d) the wrpora- 
tion or a manager ratified the tortious 
act. " Morion for Judgment (u a Matter 

ness. 

0flmV.p. 7.  Given these require- 
ments, Dow Jones argued that the em- 
ployees who edited the article, and were 
not managers, believed the article to be 
true; that there was no proof that Dow 
Jones WM reckless in hiring Jereski; and 
that MMAR failed to submit any proof 
that 'Dow Jones or its managers autho- 
rized the publication of false statements 
knowing them to be false, while beiig 
aware that they were probably false, or 
while having -n to believe they were 
false." Motion, p. 8. 

Dow Jones also contended that 
the punitive damage award violated Texas 
law by not beiig based upon a finding of 
fraud, gross negligence or malice. Citing 
Tex. Civ. Prac. &Rem. code 41.001 (6), 
Dow Jones argued that MMAR failed to 
show that Jereski "intended to cause in- 
jury to the firm, that she believed my of 
the five statements would, with 
'reasonable probability, result in human 
death, great bodily harm, or property 
damage,' or that she acted with 
'conscious indifference' to any legally 
cognizable rights of the plaintiff. " Mo- 
rion, p. ll (citnrions omitted). 

Finally, DOW Jones contended 
that the award was in violation of the 
United States Constitution M there was no 
proof of actual d i c e  concerning the al- 
leged defamatory statements. The award 
WM also said to violate. the Constitution's 
fair notice requirement. Noting that in 
BMW v. Gore, 116 S.Ct. 1589 (1996). 
the United States Supreme Court articu- 
lated three 'guideposts" to aid cowts in 
determining the proper size of a punitive 
award '(1) 'the degree of reprehensibil- 
ity of the defendant's conduct;' (2) the ra- 
tio of punitive damages to 'the actual 
harm inflicted on the plaintiff;' and (3) 
'the civil or criminal penalties that could 
be imposed for comparable misconduct.'" 
Dow Jones argued that application of the 
guideposts, "alone and in combination, 
demonstrates that the $200 million verdict 
is a patent violation of the Constitution." 
Motion. p. 18. 

Dow Jones is being represented by DCS 
memberfinn George, Donaldson & Ford. 
L.L. P of Austin, Tera. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



Page 5 April 1997 LDRC LibelLetter 

Tortious Interference And Deceptive Trade Practice Claims Against CBS Dismissed 
Judge Rules That Defamation Rules Apply 

Stating that ”it is only fair, and 
indeed Minnesota law requires, that [the 
plaintiffl’s tortious interference claim be 
governed by the ‘special d e s ’  applicable 
to defamation cases,” Judge Denny 
Chin, of the United States District Court 
for the Southern District of New York, 
bns dismissed claims a g b t  CBS alleging 
tortious interference with prospective 
business advantage and violations of the 
Minnesota Uniform Deceptive Trade 
Practices Acts (the ‘MDTPA”). Ae- 
guitron Medical, Inc. v. CBS, Inc., No. 
93 Civ. 950 (S.D.N.Y. M d  25, 1997). 

In commending this decision to 
LDRC members, we note that in applying 
those libel rules, Judge Chin dealt with a 
set of alleged errors in the news report 
that are hnrdly unique to this broadcast. 
He found for CBS on each one. 

A Faulty Simulation? 
The claims, the only two remain- 

ing from a four count complaint which 
had originally also alleged defamation 
and trade libel, were brought by Ae- 
quitron Medical, Inc., a Minnesota manu- 
facturer of infant head rate and respira- 
tion monitors against CBS for a 1989 CBS 
l h i s  Morning news segment which re- 
ported tbat the monitors allegedly picked 
up extraneous electrical impulses and 
confused themwith the infant’s heartbeat, 
a potentially life-threatening defect. 

In addition to describing the on- 
going investigations, lawsuits and con- 
gressional hearings mounding the infant 
monitors, the segment feahued an inter- 
view with Dr. Joseph Dym, an expert in 
biomedical engineering, and a laboratory 
test, performed by Dym, of Aequitron’s 
monitor. During the test, in which the 
monitor was attached to a plastic doll, the 
monitor failed to emit any signals warn- 
ing that there was no heartbeat. Dyro ex- 
plained on the air that the monitor was 
detecting very small electrical signals that 
caused it not to sound an alarm. 

The monitor was, in fact, 
hooked up to the doll through an electri- 
cal device designed to simulate the elec- 
trical impulses of the h u m  body, the ef- 
fect of which was hotly disputed between 

Dym and Aequitron. Aequitron argued at 8 .  
that the test that was set up by Dym was 
flawed nnd that CBS deceived the audi- 
ence by not revealing the presence of the 
electrical device which it asserted caused 
the monitor to malfunction. 

I4 addition, Aequitron also al- 
leged that CBS interfered with its business 
advantage by (I) improperly using the de- 
position testimony of Robert  same^, Ae- 
quitron’s vice-president; (2) falsely stat- In the present case, Aequitron’s 
ing that Aequitron had refused CBS’s re- tortious interference claim is based 
quest for an interview; (3) falsely stating upon the same allegedly defama- 
that experts had criticized the monitors; tory conduct that formed the basis 
and (4) falsely stating that the monitors for its defamation claim. Although 
were designed to end the problem of sud- the defamation claim bas been dis- 
den infant death syndrome (“SIDS”). m i d ,  Aequitron nonetheless has 

In January 1993, the United been permitted to pursue its claim 
States District Court for the District of on the merits - based on the al- 
Minnesota granted CBS’s motion to dis- legedly defamatory conduct -- 
miss Aequitron’s trade libel and defama- through the tortious interference 
tion claims for lack of personal juridic- claim. In these circumstances, it 
tion, and transferred the remaining claims is only fair, and indeed Minnesota 
to the Southern District of New York. law requires, that Aequitron’s tor- 
CBS then moved to dismiss the claims on tious interference claim be gov- 
statute of limitations grounds but Judge erned by the “special rules” appli- 
Sotomayer, who was originally assigned cable to defamation cases. 
to the case, denied the motion, holding 
that Minnesota’s two year statute of limi- Slip op. at 12, citing, Wild, 234, N.W.2d 
tations should apply to the remaining at 793. 
claims. Consequently, because Min- 

Following reassignment to Judge n e ~ ~ t a  law also requires that the actual 
Chin in November 1994, CBS moved for malice standard apply when a corporate 
summary judgment while Aequitron plaintiff sues a media defendant over a 
moved to compel discovery. CBS’s mo- matter of legitimate public interest, Judge 
tion was denied with leave to renew after Chin held that Aequitron would need to 
the completion of discovery. With dis- prove by clear and convincing evidence 
covery completed, CBS renewed its mo- that CBS acted with actual malice. Slip 
tion for summary judgment. op. at 13. 

Citing the Supreme Court of 
Minnesota in Wild v. Rang, 234 N.W.2d 
775 (Minn. 1975). cert. denied, 424 US. 
902 (1976), Judge cbin held that in casea 
alleging tortious interference stemming 
out of defamation, the matter should be 
governed by the special rules that have 
developed in defamation law: 

Tortious Interference: 
Defamation Rules Apply 

Judge Chin first noted that the 
‘tortious interference with prospective 
business relationship claim raise[d] two 
issues: First, whether, as CBS con- 
tend[ed], the ‘special d e s  of defamation’ 
apply to a tortious interference claim that 
is based on allegedly defamatory conduct; 
and, second. if so, whether Aequitron has 
presented sufficient evidence to raise a 
genuine issue fact as to whether CBS 
acted with actual malice . . . .” Slip op. 

Electrical Device Did Not Create 
False Statement of Fact 

Turning to each of the claimS, 
Judge C h i  first dismissed Aequitron’s 
argument that the use of the electrical de- 
vice in Dr. Dyro’s tests constituted a false 
statement of fact. While noting that the 
use of the device was not explained to the 
television viewer, Judge Chin found that 
its use did not invalidate the test but, 
rather was an attempt to test the respira- 
tion and heart beat alarms by simulating 

(Conlmuedon p q e  6) 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



- 
April 1997 Page 6 

Claims Against CBS Dismissed 

(Connmcedfiorn p g e  S) 
the electrid load of a non-breathing 
baby. 

In the alternative, Judge Chin 
ruled that even d g  that the tests 
were distorted and the e.tatements 
broadcpst regarding the monitor were, 
8s a result, false, Aequitron failed to 
present evidence from which a reason- 
able jury could conclude that CBS 
knew or should have known that the 
test was distorted. 

Additional Statements 
Substantial& True or PJd Made 
With Actual Malice 

In addition, Judge Chin dis- 
missed Aequiuon’s allegations that 
CBS preseated two excerpts from the 
deposition testimony of Aequitron 
vice-president, Robert S a m ,  in a 
defamatory manner by tnking them 
out of context. Stating that the 
“common law of libel ‘overlooks mi- 
nor inaccuracies and concentrates upon 
substantial truth,’” Judge Chin found 
that “the editing of the deposition tes- 
timony did not create a ‘false’ state- 
ment.” Slip op. at 28-29, quoting, 
Masson v. New Y o r h  Magazine, 
Inc., 111 S.Q. 2419, 2433 (1991). 
Moreover, the court continued, even 
d g  falsity, the statements were 
not made with actual malice. 

Aequitron also alleged thpt 
CBS defamed the company by stating 
that it hod refused an interview when, 
in fact, Aeqnitron was willing to do a 
live interview but refused to be inter- 
viewed on tape. Rejecting Ae- 
quitmn’s argument, Judge Chin mate 
that “[wllule it would have been more 
precise for CBS to have stated that, 
although Aequitron declined to be. in- 
terviewed on tnpe, it did offer to be 
interviewed live, it is ‘substantially 
true’ that Aequitron ‘refused [CBS’s] 
request for an interview,’ as CBS’s re- 
quest was for an interview not ‘live,’ 
but on tape.” Slip op. at 30. 

The court also rejected Ae- 
quitron’s claim that CBS’s statement 
that ‘most of the experts“ it talked to 
said the monitor “can give someone a 

false sense of security, ” was false. 
While Judge Chin noted that only one 
of the three experts - Dr. Dyro - had 
made the comment, and tbat the refer- 
ence to “most” was *an exaggeration,” 
he nevertheless ruled that the Btatemt 
was not made with actual malice. SZip 
op. at 31. 

Finally, Aequitron chimed 
that CBS was misleading its viewers by 
stating that the monitors *were de- 
signed to end the problem of Sudden 
Infant Death Syndrome. ” Aequitron 
argued that ita monitors were only in- 
tended to end the lielihood of S D S  
for those babies eligible to receive the 
monitor by prescription and not the 
substantial number of healthy babies 
who die from SIDS each year. Again 
the court rejected the plaintiffs argu- 
ment holding that the statement WBS ei- 
ther substantially true or not made With 
actual malice. Slip op. at 32. 

MDTPA Chim Dismissed 
Turning to the claim brought 

under the Minnesota Deceptive Trade 
Practices Act, Judge Chin staled that 
the statute ‘applies to broadcusters, 
however, ‘only if [they] have either 
knowledge of the deceptive trade prac- 
tice or a financial interest in the goods 
or services being deceptively offered 
for sale.’” Slip op. at 33, quoting, 

ing that Aequigon did not allege that 
CBS had a financial interest in the 
goods, Judge Chin pointed to his con- 
clusions on the lack of actual malice in 
order to wnclude that ‘Aequitron has 
failed to demmtrate the existence of a 
genuine issue of material fact 88 to 
whether CBS knew of any ‘deceptive 

Whether Aequitron will sp- 
pep1 the decision is uncertain as the 
company was acquired by Califomia- 
based Nellcor Puritan Bennett for $61 
million earlier this year. 

M h .  Stat. 9325D.46 rmbd. la. Not- 

trade practice.’” Slip op. at 34. 

CBS, Inc. was represented by 
Susanna Lowy of CBS in New York 
and John Borger of Faegre & Benson 
in Minneapolis, MN. 

LDRC LibeLetter 

fflorth Dakota Basses 
Agricultural Disparagement Act 

On March 27, 1997 N o h  Dakota 
Governor Edward T. Schafer signed into law 
H.B. 1176, providing for civil liability for 
defamation of agricultural producers or prod- 
ucts. North Dakota becomes the twelfth state 
to enact an agricultural disparagement law, 
also known M ‘veggie libel laws” or “banana 
bills.” The statute covers not only *any plant 
or animal, or the product of a plant or animal. 
gmwn, raised, distributed or sold for a com- 
mercinl purpose,” but also “MY agricultural 
practices used in the production of such prod- 
ucts. “ 

In addition to providing for liability 
for any person who “willfully or purposefully 
disseminates a false and defamatoty statement, 
knowing the statement to be false, regarding an 
agricultural producer or an agricultural prod- 
uct,” the law also permits courts to grant in- 
junctive relief and allows plaintiffs to recover 
-up to three times the actual damages proven” 
when the defendant has di~~emi~led the 
defamatory statement ‘maliciously.” 

The law also p l w  no limits on the 
potential size of a plaintiff class stating that ‘if 
a false and defamatory statement is dissemi- 

agricultural producers or products, a caw of 
action arises in favor of each produces of the 
group or the class and any association repre- 
senting an agricultural producer, regardless of 
the size of the group or class.” 

Last month LDRC reported that four 
states have been considering the adoption of 
agricultural disparagement laws; Maryland, 
Massachusetts, Nebraska and Wyoming. It 
now appears that the efforts in at least three of 
the states have stalled. 

In Maryland, after passing through 
the senate, 33-7, on its third reading, senate 
Bill 34 was givea an unfavorable report by the 
H o w  Judiciary Committee on A p d  7,1997. 

In Nebraska, L.B. 175, introduced 
on January 10, was indefusitely poS4Oned on 
February 4, 1997. 

In Wyoming, H.B. 127, introduced 
on January 14, WM indefmitely postponed 011 
March 1, 1997 after being sent to the House 
Committee on Agriculture, Public Lands and 
Water Resources. 

In Massachusetts, S.B. 937 is CUT- 

rently before the Committee for the Judiciary 
with n hearing scheduled for June 11, 1997. 

naled refening to an entire group or class of 

I 
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Texas Court of Appeals Bars Recovery For Report on Investigation 
into Allegations of Teacher Misconduct 

Stating that ”First Amend- with two of the parents of students negligence and intentional infliction 
ment considerations aside, common who were allegedly threatened by of emotional distress. In M m h  of 
sense does not dictate any conclusion Felder, as well as an interview with the following year, Felder’s tutoring 
other then the one we reach today,” Houston Independent School District service, the Houston Resource 
the Fourteenth Court of Appeals for (‘HISD”) spokesman Jaime De La Learning Center, intervened alleging 
the State of Texas hns held that the Isla during which be stated that the claims of business disparagement, 
media CBnnot be held liable for &xu- administration intended to resssign injurious falsehood, and tortious in- 
rately reporting allegations which are Felder pending the outcome of the terfemce with a business relation- 
the subject of official investigation. investigation. Perez was prevented ship based on the broPdcast. 
Fe& v. KlRK Television, No. 14- from obtaining a phone number for Following a February 1% 
96-00319-CV vex.  Ct. App. April Felder by school officials following denial of summary judgment, KTRK 
10, 1997). HISD policy not to give out informa- utilized Texas’ interlocutory appeal 

The decision reversed a trial tion on personnel. statute and brought the case. before 
court denial of summary judg- the Fourteenth Court of Ap- 
meat in a suit brought by HOW- ‘ ‘ M e  are convinced that when, as in peals. Although KTRK cited 

fourteen points of error in the 
trial court’s denial of summary 

ton Bettye Felder* this case, the report is merefy that alle- 
against the Houston television 
station for a Janq 1994 report gations Were made and they Were under judgment, the appellate court 
which disclosed that Felder had based its decision reversing the 

trial court on only one - sub- 
proof that allegations were in fact made satid truth. 

been reassigned from ber middle 
school teaching position peud- 
ing an investigation into allega- and under investipation in order to Drove The appellate court rejected 

investigation, M a n  only requires 

tions that she bad physically 
threatened and verbally abused 
some of her students. 

The Investigation into Teacher 
Conduct 

The investigation came as 
the result of parental complpiots about 
the way Felder was W i n g  their chil- 
dren. One parent alleged that Felder 
had threatened to shoot her m, while 
another parent complained that Felder 
had threatened to ‘body-slam” her 
daughter and had choked her son. 
The. final incident leading up to the 
investigation was the allegation that 
Felder had threatened a disruptive 
student with a pair of scissors when 
she asked him to leave the room. Af- 
ter this last incident Feldex was reas- 
signed and never returned to the 
school. 

On the morning of January 
6, 1994 KTRK reporter Minerva 
Perez learned of the allegations 
against Felder and began to prepare a 
report on the investigation which was 
subsequently broadcast that night. 
The report included taped segments 

- v  ... . 

substantial truth. 

The next day, however. 
KTRK broadcast a follow-up report 
which included M interview with the 
President of the Houston Federation 
of Teachers, Gayle Fallon, who 
stated her belief that it was Felder 
who was being lbreatened by her stu- 
dents and not the other way around. 

In March 1994, HISD is- 
sued a report on the alleged inci- 
dents, documenting that Felder had 
an inordinate amount of discipline 
problem with her students, but the 
report only confirmed the incident in 
which Felder threatened to b d y -  
slam a student, which was not 
specifically mentioned in KTRK re- 
Port. 

Denial of Summary Judgment 
Appealed 

Felder filed suit against 
KTRK in October 1994, asserting 
causes of action for libel and slan- 
der, false light invasion of privacy, 

Felder’s &&ment that Mcllvain 
v. Jacobs, 194 S.W.2d 14 vex. 
1990), a Texas Supreme Court 
decision which granted summary 

judgment against a claim that was 
based upon a report of an investiga- 
tion, required “not only the fact of 
an investigation be. true., but also that 
the allegations under investigation be 
proven true.” Rather, the court 
stated that while the Supreme Court 
in Mcllvain did compare some of the 
investigation’s findings with the al- 
leged defamatory broadcast, it was 
not necessary for the defendant to be 
able to prove the allegations underly- 
ing the investigation were also true. 

In the words of the court: 

[ w e  are convinced that 

port is merely that allegations 
were made and they were un- 
der investigation, Mcllvain 
only requires proof that alle- 
gations were in fact made and 
under investigation in order 

when. as in this case., the re- 

fionnnued on page 8) 
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Texas Court of Appeals Bars 
Recowery In Suit 

(72ootinvrdfmmpage 3 
to prove substantial truth. 0th- 
emise, the media would be 
subject to potetltial liability ev- 
ery time it reported an investi- 
gation of alleged misconduct or 
wrongdoing by a privnte per- 
son, public official, or public 
figure. Such allegations would 
never be ~eported by the media 
for fear an investigation or 
other proceeding might Inter 
prove the allegations untrue, 
thereby subjecting the medin to 
suit for defamation. Furtber- 
more, when would an allegn- 
tion be proven true or untrue 
for putpcws of defamation? 
A h  an investigation? After a 
court trial? After an nppeal? 
Undoubtedly, the volume of lit- 
igation and concomitant chill- 
ing effect on the media under 
such c~rcumstances would be 
incalculable. First Amendment 
considerations aside, common 
sense. does not dictate any con- 
clusion other than the one we 
reach today. 

slip op. at 11. 

The court then held that "the 
truth of the facts asserted in [the 
brondcast was] conclusively estab- 
lished by uncontroverted summary 
judgment proof. " SZip op. at 12. 

Turning to the O(ber claims 
brought by Felder and her tutoring ser- 
vice, the appellate court agreed with 
KTRK, holding that they were 
'indistinguishable from Felder's 
defamation claim and must therefore 
fail." Slip op. at 14. 

K m  was represented by N. David 
Bkisd~ of DCS memberfirm Jackson 
d; Waker in Houton, lX 

AMERICA'S MOST WANTED 

Upheld Ora Summary Judgment 
Report and ReenactmeiiP 

by Donald L. Zachary 

A Temesse judge has 
granted summary judgment for Fox 
Television in a suit arising out of the 
broadcast of a story focusing on the 
plaintiff's flight from justice on 
Fox's America's Most Wanted. The 
judge adopted defendant's arguments 
that its bmndcasts were, among other 
things, privileged as reports of public 
record and official actions and pro- 
ceedings. The complaint was filed 
against Fox Broadcasting Company 
in April 1994 alleging libel and vari- 
ous violations of the US. Constitu- 
tion. The plaintiff, Mohamed Ali, 
was a physician in Jobuson City, 
Tennessee who, at the time he insti- 
tuted the suit, was under indictment 
for rape and nttempted bribery of a 
patient and attempted bribery of the 
patient's husband. Ali v. Moore, et 
al, No. 15924 (Washington Cty., 
Tenn. 81221%). 

The basis of Ali's libel ac- 
tion were two broadcads of Fox's 
show America's Most Wanted. The 
programs were a i d  after Ali was in- 
dicted bui before he was convicted. 
In fact, at the time. Fox first aired a 
report concerning Ali, he had fled to 
Egypt to avoid prosecution. As n re- 
sult of Fox's broadcast, Ali was lo- 
cated and brought back to Tennessee 
for trial. 

Fox did a second episode of 
America's MOSI Wanted in which it 
W l e d  the charges against Ali, his 
flight to Egypt and his return. At 
the time of the SeCDnd broadcast. Mi 
bad not ye( been tried for the rape 
and bribery. In his complaint, Ali 
said that the actor pofiraying him was 
shown committing these acts, thus ef- 

Fair Report and Substantial Truth Among The Arguments 

- 

fectively depicting Ali as pi l ty .  
At issue in the case was 

whether Fox was privileged to 
broadcast the information and 
whether the defense of truth applied 
where the defendant's information 
was subsequently proved to be accu- 
rate as demonstrated by a crimina2 
conviction on the charges. 

In its motion for summary 
judgment Fox argued that the broad- 
casts were privileged communica- 
tions in that they publicized matters 
of public intereat, matters of public 
record and official actions and pro- 
d i g s .  Fox also asserted that the 
broadcasts were aired in the dis- 
charge of a public duty, bringing a 
hrgitive eccussd rapist to justice. In 
addition, Fox raised the defeme of 
truth becnuse the alleged false state- 
ments concerned crimes with which 
Ali had since been convicted, thus 
affirming that the statements were 
true beyond n reasonable doubt. Fi- 
nally, Fox asserted that Ali was a 
limited purpose public figure and 
that the absence of actual malice by 
Fox precluded a finding of libel 
against Fox. 

The law court before whom 
Fox filed its motion for summary 
judgment agreed with Fox, holding 
that Fox had not libeled Ali and dis- 
missed the complaint. The judge did 
not write ~ 1 1  opinion, but rather sim- 
ply cited the grounds stated in the 
memorandum as the basis for its rul- 
ing. 

Fox w m  represenred by 
Donald L. Zochary. Joseph E. Wel- 
born, I1 and Sue E. McClure of DCS 
member fin Bass. Berry and S i m  
of Nashville, Tennessee. 
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Federal Court Applies Fair 
Report Privilege 

~ o n r l m e d ~ m p o g e  I )  
The suit was bpsed on coverage 

of a prehs release issued by a spokesper- 
son for the Israeli Interior Minister on 
December 20,1995,shody afier the as- 
sassination of Israeli Rime Minister 
Yitzhak Robin. Acting in conjunction 
with the Minister of Justice and the 
Minister of Public Security, Interior 
Minister chpim Rnmon pnoounced chat 
sevm individuals, among them the 
plaintiff Howard FriedmPn, would be 
denied entry into Israel. Id. at 3. 

The official statement went on 
to indicate chat the decision was based 
on the awp~eoe~8 that the persons named 
'either have a criminal hackground 
which might endanger public peace or 
are liable to endanger state security." 
Additionally the press release stated that 
four of the Dpmed individuals, including 
the plaintiff, "are nssocinted with plan- 
ning illegal activities in Israel." Id. 

On December 21, 1995, the 
Boston Globe published an article enti- 
tled Israel, In Cracltdown, Bars Entry to 
7 US Jews as seewiry Risk,  and on De- 
camber 30.1995, the International a i -  
tion of the J a w a h  Post published an 
article entitled 7 US Emmists Denied 
Entry. Both articles reiterated MI. Rn- 
mon's allegations that the barred indi- 
viduals had a criminal past and were 
considered security risks and that four of 
them, including plaintiff, had planned 
illegal activities in Israel. Id. at 5 .  

After the announcement, the 
plaintiff granted an interview in which 
he declared 'I'm very, very proud to be 
banned . . . I agree with their decision 
to bnn me . . . I would be nothing but 
trouble to them . . ." He dso indicated 
that he WM -very, very, happy to hear 
that Robin was asspssinated and even 
happier to leam an Israeli Jew did it." 
Id. (quoting Jewish Exponent. Dec. 29. 
1995). 

Friedman's agreement with the 
government's action and pride at having 
been banned did not prevent him from 
bringing a defamation claim against the 

(Connnuod o n p g r  10) 

Tennessee Court of Appeals Affirms Decision 
Holding School Teacher to be a Public Official 

Holding a public school 
teacher to be a public official, the 
Tennessee Court of Appeals hps af- 
firmed a trial court dismissal of a 
Libel claim filed against the Times 
Printing Company for an article 
which allegedly implied that the 
plaintiff had a criminal record. 
CmpbeU v. limes Printing Co., 

(Tenn. Ct. App. 03/20/97). 
Noting that the issue bad 

not yet been addressed in Tennessee 
and that a nationwide split of au- 
thority existed, the Tennessee Court 
of Appeals extended the state's ex- 
pansive view of public officials to 
include public school teachers. In 
its decision the appellate court cited 
earlier Tennessee decisions which 
held the public official category to 
include a county purchasing agent. 
a junior social workers, a county 
environmentalist for the State De- 
partment of Health, a corrections 
officer, and a high school principal. 

Quoting from one of these 
earlier decisions, the court wrote, 
"[a]ny position of employment that 
d e s  with it duties and responsi- 
bilities affecting the lives, liberty, 
money or property of a citizen or 
that my enhance or disrupt his en- 
joyment of life, his peace and tran- 
quility, or that of his family, is a 
public office within the meaning of 
the constitutional privilege.'" SZip 
op. at 6, quoting, Press, Inc. v. 
Verran, 569 S.W.2d 435 (Tenn. 
1978). 

The court continued to 
note that in Junior-Spenn v. 
Keenan, 1990 WL 17241 (Tenn. 
Ct. App., 02/28/90). the reasoning 

C.A. No. 03AO1-9611-CV-00364 

of Verran waa applied to a high 
school principal. In that cnse the 
court wrote, '[a]lthough there are 
no Tennessee cases involving pM- 
cipals or teachers, the reasoning of 
the Verran case applies to Dr. 
Sumella Junior-Spence who was, to 
the students and parents she dealt 
with, an authority figure and a gov- 
ernment representative. Moreover, 
her actions affect the taxpayers in 
Tennessee." In the view of the 
court, the reasoning in Junior- 
Spenca 'applied equally to a public 
school teacber." SJip op. at 7. 

Turning to the complaint. 
the court noted that the sole allega- 
tion attempting to allege actunl 
malice was: 

Defendants published the 
above mentioned defama- 
tory statements with reck- 
less disregard for the truth 
of the information pub- 
lished, and/or negligently, 
by failing to check original 
arrest and court records and 
Tennessee Code Annotated. 

Stating that the United 
states supreme court in Gem v. 
R o h  WeJch, Inc., 418 US. 323, 
332 (1974), held chat *mere proof 
of failure to investigate, without 
more, cannot establish recLless dis- 
regard for the truth, " the Tennessee 
court concluded that the 
"[pllaintiffs complaints fail to al- 
lege any facts which would teod to 
show that the publishers of the 
statements alleged to be false, had 
any knowledge of probable fal- 
sity." SJip op. at 8. 
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Federal COU@ Applies Fair Report Priwilege 
Finds Jurisdiction Ower Boston Globe Based on 25 Copies 

(connnuedfimpgr 9) 
Israeli Labour Party, all three govem- 
ment ministers, Minister Ramon's 
spokesperson, lEe Boston Globe, Ihe 
JerusaL-m Post, and John Does 1-15. 

Court Denies Boston Globe's 
Motion to Dismiss on Personal 
Jurisdiction 

Judge Yohn began by consider- 
ing - and rejkting - the Globe's mo- 
tion to dismiss based on lack of personal 
jurisdiction. 

Under Pennsylvaaia law, the ex- 
tent of jurisdiction exercisable over non- 
resident defendants is coextensive with 
the due process clause of the US. Con- 
stitution. Although there were less than 
25 Pennsylvania subscriptions to the 
Globe, the court found sufficient contacts 
with the forum to support the exercise of 
jurisdiction. Id. at 9-15. 

Judge Yohn mled that the the 
minimum contacts test was satisfied be- 
cause the Globe had purposefully availed 
itself of the fotum state, knowing that the 
plaintiff lived in Pennsylvania and thus 

stantial impact of the allegedly defama- 
tory article would be felt in Pennsylva- 
nia. In reaching this determination the 
court relied in part on the recently re- 
ported case of Gordy v. ntc Daily News, 
95 F.3d 829 (9th Cir. 19%). in which 
jurisdiction over the New York Daily 
News was upheld in a suit brought by a 
resident on the basis of distribution of 
between 13 and 18 copies in the state. 
See LDRC LibelLmer, September 19%. 
at 1. 

Basis of the Fair Report PrivileQe 
Ihc Jerusalem Post. which had 

a more substantial circulation in Pennsyl- 
vania, relied principally upon its motion 
for summary judgment m r t i n g  the fair 
report privilege. This required the court 
to oonsider the novel question of whether 
the privilege extends to reports based on 
the official actions of foreign govern- 
ments. 

According to Judge Yohn, this 

having good Tep6DII to expect that a sub- 

issue had been addressed previously by 
only one other federal court, with the 
Fourth Circuit, in a divided opinion, de- 
c l i g  to apply the privilege to n press 
release of two South # o m  intelligence 
agencies. Id. at 18 11.14 (citing Lee v. 
Doing-A Ilbo, 849 F.2d 876 (4th Cir. 
1988)). By contrast, Judge Yohn con- 
cluded that 'recognition of a qualified 
fair report privilege strikes the most ap- 
propriate balance. W e e n  the need to 
protect an individual's reputation and the 
American public's need to have knowl- 
edge of the acts of a foreign govern- 
ment.- Id. at 19. 

The court found that neither 
Pennsylvania state law nor the Ratate- 
ment (Second) of Torts provided much 
guidance as to the extent of the privilege. 
Id. at 19-22. 

Judge Yobn then considered the 
policy arguments traditionally advanced 
in support of the fair report privilege. 
The first, and most frequently articu- 
lated, is the public interest rationale, 
based on the public interest in the infor- 
mation reported and further divisible into 
a supervisory interest and an informa- 
tional interest. 

The supervisory intemt is asso- 
ciated with the societal benefit, in terms 
of effective self-government, derived 
from public oversight of governmental 
action. The-court found the classic for- 

of Justice Holmes, which bad applied the 
fair report privilege to the account of a 
wurtrOOm proceeding: 

d ' & O U  Of this prong k M early Op&On 

It is desirable that the trial of 
causes should take place under the 
public eye, not because. the con- 
troversies of one citizen with an- 
other are of public concern, but 
because it is of the highest mo- 
ment that those who administer 
justice should always act under the 
sense of public responsibility and 
that every cit im should be able to 
satisfy himself with his own eyes 
as to the mode in which a public 
duty is performed. 

Id. at 23 (quoting Cowley v. PuLrifer, 
137 Mass. 392,394 (1884)). 

The informational interest, 
which springs from the societal benefit of 
a well-informed public, distinguishes be- 
tween a 'legitimate snd proper interest" 
and one that is due to "idle curiosity or a 
desire for gossip." Id. at 24 (quoting 
Webb v. l i m a  Publishing Co., 2 Q.B. 

A second rationale for the fair 
report privilege, the *agency rationale," 
posits that since the public saw or could 
have s e a  the matter being described, the 
reporter is simply acting an an agent for 
the public. 

Fair Report in the International 
Arena 

Judge Yohn found pll these ra- 
tionales implicated in the cnse at bar. The 
supervisory rationale was premised on 
the unique historical relationship W e e n  
the United States and Israel, which Judge 
Yohn analogid to the relationship he- 
tween the individual states of the United 
States: 

535 (1960)). 

The effect of this transnational su- 
pervision is arguably similar to 
the effect of the supervision that 
citilens in one state exert over cit- 
izens of a different state, and the 
publication of a different state.8 
official reports in a second state is 
protected by the fair report privi- 
lege. 

Id. at 26. 
Judge Yohn also pointed to the 

role international pressure can play in in- 
flueocing the actions of foreign govem- 
menk % the 8ucce88 of many intern- 
tioml human rights groups and the 
United Nations demonstrates, indirect 
supervision, i.e., public pressure, c~ll 
play a large role in the affairs of foreign 
governments." Id. 

The informational rationale ap- 
plied because information concerning the 
actions of an American citizen 'who is 

,Continued on page 11) 
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Federal Court Applies Fair Report Privilege 
Finds Jurisdiction Over Boston Globe Based on 25 Copies 

(Contimedfmrnprge IO) 
allegedly plaaning 'illegal activities in Is- 
rael' is of legitimate and significant inter- 
est to the American public." Finally the 
agency rationale was present insofar as 
most people chose to rely on the intern- 
tional press to report the information con- 
tained in the press release, despite the fact 
that the release was itself available. 

Fair Report Essential to Coverage of 
International Events 

In addition to the traditional pol- 
icy rationales supporting the fair report 
privilege present in the case at bar, Judge 
Yohn reasoned that the privilege was es- 
sential to ensure that news organizations 
could report on international affairs 
'without subjecting themselves to intoler- 
able defamation liability." Id. at 27. 
Without such & ~ ~ r a r ~ c e  the public would 
be denied access to important informa- 
tion: 

'[A media pr ty]  may not have the 
financial or logistical wherewithal 
to confirm the accuracy of the in- 
formation in the report. Or, at the 
very least, it may not be able [to 
confirm tbe accuracy of the report] 
with the speed necessary to make 
the publication of the report mean- 
ingful to ita readership. In the heat 
of the moment. faced with the 
proqwt  of potentially devastating 
lawsuits on the one hand and the 
difficulty of confirming a story's 
afcurpcy on the other, the media 
pnrty may not find much comfort 
in the fact that, if the case goes to 
trial, the plaintiff may not he. able 
to prove falsity. On balance, media 
defendants, especially the smaller 
one8 which are targeted to specific 
audienca, may nll to often decide 
not to publish. As a result, certain 
segments of the American public . 
. . will be deprived of access to 
information of great importance to 
them. " 

Id. (quoting Lee v. Doing-A I lbo ,  849 

F.2d 876, 883-84 (4th Cir. 1988) 
(Kaufman, J., dissenting)). 

Qualifying and Applying the 
Privilege 

Judge Yohn then identified and 
rebutted some potential concerns witb 
the extension of the fair report privilege 
to the actions of foreign governments. 
The most serious concern, cited by the 
majority in Lee, was the danger that a 
qualified fair report privilege would be 
traosformed into a blanket privilege be- 
cause '[tlhe mere fact the report was of- 
ficially issued by a foreign government 
would give that report an hprimalur of 
'public interest'" and would "almost al- 
ways be of great importance to some in- 
dividual or some group in a heteroge- 
nous society such as our own." Id. at 28 
(quoting Lee, 849 F.2d at 879). 

Judge Yohn concluded that the 
Lee majority had exaggerated this dan- 
ger, observing that courts were fre- 
quently called upon to determine when 
information is of interest to the public, 
particularly in the area of defamation 
law, where distinguishing between mat- 
ters of public nnd private concern is a 
constitutional requirement. Id. at 29 
(citing Philadelphia Newspapers, Inc. v. 
H e p p ,  475 U S .  767 (1986); Dun & 
Brdrrea ,  Inc. v. Geenmoss Builders, 
Inc., 472 US. 749 (1985)). 

Ariother potential difficulty 
arising from extension of the fair report 
privilege to the official acts of foreign 
governments is the fact that proceedigs 
in other countries may not be conducted 
in as fair and reliable a manner as they 
are in &e United States. Such concerns 
did not apply, however, to official ac- 
tions taken by Israel. given its demo- 
cratic and open government. 

Finally, Judge Yohn saw little 
danger that a lack of uniformity m u g  
courts considering the issue would lead 
to unpredictable results and an explosion 
of litigation, expressing confidence that 
there would "evolve over time a pattern 
which will guide courts in resolving the 
most difficult decisions. Id. at 29-30. 

Having determined that the fair 
report privilege should apply to the press 
release, the court went on to consider 
whether the privilege had been abused. 
Under Pennsylvania law, the privilege is 
lost if the report is not fair and nccurnte or 
if the publisher is motivated solely by 
common law malice. Id. at 30-31. 

Judge Yohn found no genuine is- 
sue of material fact that the articles were 
published solely to harm the defendant. 
Both defendants offered affidavits stating 
that their purpose in covering the prees re- 
lease was to document a news story rather 
than to injure the plaintiff, noting that nu- 
merous other press organizations had cov- 
ered the press release and that the cover- 
age had not singled out the plaintiff but 
had reported on all seven individuals who 
had been banned. By contrast, Friedman 
provided no evidence that anyone in- 
volved in the coverage either h e w  him or  
had reason to harm him. Id. at 30-31. 

Finally, the court compared the 
defendants' stories with the original press 
release, concluding that the coverage had 
been both fair and nccurate. That is, the 
only references to the plaintiff in either of 
the publications not present in the originnl 
press release was that he had been a mem- 
ber of the Jewish Defense League and had 
been involved in extreme right-wing sc- 
tivity. Both these statements. held the 
court, were ttue and welldocumented. Id. 
at 31-32. 

No Wire Service Defense In Penn? 
In a fioal footnote, the court re- 

jected the Boston Globe's argument that 
its article was protected by the wire ser- 
vice defense. The Reurers' article that the 
Globe relied on was not in the Court 
record. But the court states, without cita- 
tion or discussion, that the wire service 
defense 'is currently unavailable under 
Pennsylvania law." 

The Jerusalem Post was repre- 
sented by M e n a u  Kovner Kurtz & Out- 
ten, LLP in New York City and the 
Boston Globe was represented by Bing- 
ham, Dana & Could in Boston, M A .  
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Maine J M ~  Rejects Media Libel Suit 
By John Lucy atory and false. WABI defended its report as pccurpte, balanced, 

On March 20,1997, a Maine State Court jury rejected and broadcast only after numerous unsuccesshrl efforts to inter- 
a libel claim by two building contractors against Diversified view the contractors. The “port did state that, Bccording to the 
communications over a consumer affairs report broadcast on wife of one of the contractors just prior to the broadcast, the 
WABI-TV, a Bangor Msine television station, in May, 1993. contractors claimed to have done everything they could to make 
By a six to two vote, thejury decided that WABI did not negli- the homeowner happy. It also reported that the real estate agent 
gently publish a false and defamatory statement of fact about who sold the property had refused comment because he had 
the plaintiff contractors. Dumund, d al. v. Diwrsified Corn- “been hassled buy a lawyer” and did not want to talk about it. 
municatwm, No. CV 94-328 (Penobscot County, 3120197). The trial judge refused to recognize a conditional privi- 

Tbe WABI consumer report focused upon the experi- lege for the broadcast, holding tbat it did not involve a signifi- 
mea of one homeowner who was dissatisfied with a number cant enough public interest value, and the case WM submitted on 
of conditions in his new home. The report passed along advice both negligence and actual malice standards of fault. Post-trial 
from the Maine Real Estate Commission to persons consider- juror interviews suggested that the broadcast was generally 
ing building a new home about what they could do to research found to have k e n  true, but that the dissenting jurors felt that 
their contractors and protect their expectations. the media, in geaeral, oftem does not treat people fairly and that 

At trial, the plaintiffs conceded tbat the facts in the the public should be able to expect a higher standard of cnre than 
q r t  were BccuTBte, but claimed that it was misleading be- the law requires. Appeal a p p m  unlikely. 
cause it suggested that they were responsible for all of the 
problems. They claimed that they had never been contacted John Lucy is with thefirm Richar&on,Whitman, Large & Bad- 
directly prior to the broadcast, and that it was, overall, defam- ger in Bangor. ME. 

US. Supreme Court Refuses to Review Lundell Mk. 430. v. ABC 
(Conhmedfrornpoga I )  
November 1996 at p. 1. The award had $900,00 for injury 
to reputation and S158,oOO for lost profits. 

In the report, ABC reporter Rebecca Chase ex- 
plained that Bemen County residents were. angered after the 
county government, without voter approval, purchased a 
garbage-recycling machine from Lundell. While the machine 
was supposed to pay for itself through user fees and the sale 
of its products, the county discovered that it was unable to 
sell the. by-products at a price sufficient to cover the ma- 
chine’s operating expezlses and the machine was shut down. 
ABC‘s report detailed the controversy and went on to state 
that ‘taxpayers e.re angry that they are stuck with a three mil- 
lion dollar debt for this garbage recycling machine that they 
never approved and does not work.” (Emphasis added). 

Lundell sued, alleging that the “port falsely implied 
that the machine did not work mechaoically. ABC argued 
that its broadcpst only meant that the machine did not work 
as promised because. it was not financially viable. Following 

eightday trial in May 1994 the jury returned a verdict for 
Lundell. The district court, however, refused to enter judg- 
ment and instead granted ABC’s motion for judgment as a 
matter of law. 

The U.S. Court of AppeaIs for the Eighth Circuit 
r e v e d  the district court in OctoLw 1996 and reinstated the 

and so hold - it found that there was ‘substantial evidence 
from which a reasonable jury could conclude that the statement 
was false and from which a reasonable jury could conclude that 
the sting of the story was that the Lundell machine was me- 
chanically inoperable.” Lundell, 25 Media L. Rep. at 1007. 
Among the evidence cited by the appellate court was the @ti- 
mony of the reporter that she believed at the time of the broad- 
cast that the machine was inoperable, and ABC’s response to 
Lundell’s rdraction demand in which ABC stated: 

Contrary to your letter, the report does not state that the 
“system” dws not work. What the report does say is that 
the garbage recycling machine purchased by Bemen 
County does not work. This is in fact completely true. At 
the time of our broadcast the Bemen County machine was 
not functioning. As I am sure you are aware the main 
shredder broke dorm and has not been repaired. Indeed the 
Georgia Department of Natural Resources has acted to close 
the facility down. 

According to the court, the letter, well as an offer by a ma- 
chine crew member to ‘fire up” the machine for ABC’s cam- 
e m  and evidence that ABC never asked the former plant man- 
ager if the machine was capable of processing garbage, ‘amply 
demonstrat$d] that ABC actually believed that its broadcast 
stated that the machine was mechanically inoperable.” Id. at . .  

jury verdict. The panel found that the issue of whether the 
disputed statement referred to the operability of the machine 
or the economic viability of its operation was one for the jury 
(a determine. Declining to apply independent appellate re- 
view (a the issue of falsity - and making it what we believe 
is the first post-Hepps panel to explicitly consider the issue 

1008. 
In its petition to the Supreme Court. ABC argued that 

Lundell should have been held to be a public figure, contend- 
ing that businesses that choose to become part of a public con- 
troversy should be considered public figures even if they do not 
comment publicly. 
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California Appellate Court Upholds New Trial For $7.5 Million libel Verdict 
Ross v. Sanfa Barbara News-Press 

By Kelli Sager and 
Karen Frederiksen 

On March 24, 1997, the California Court of Ap- 
peal, Second Appellate District, upheld a Los Angeles trial 
court order that had overturned a $7.5 million verdict in a 
libel action brought against the Santa Barbara News-Press 
and ita former editor and reporter. In a split decision that 
wp8 ordered not to be published, however, the appellate 
court refused defendants' request that judgment be entered 
in their favor. Ross v. New York lIm Co., No. BO82419 
(Cal. Ct. App. March 24, 1997). 

The lawsuit, brought by Leonard Ross, a wealthy 
and prominent Los Angeles businessman, was based on 
two articles published in the Santa Barbara News-Press in 
late 1988 and early 1989. At the time of publication, Ross 
and his wife were the largest individual shareholders in 
Spnta Barbara's largest financial institution, which was the 
parent company of the largest local savings and loan. 

The first article reported that Ross was attempting 
to increase his ownership interest in the savings and loan 
from under 10 5% to almost 25 16, a move that required fed- 
eral and state approval. The article then detailed Ross' 
business, finnncial and litigation background, including a 
detailed description of Ross' one-time partner, Barry Mar- 
lin, who went to prison for investor fraud. The second 
article. published three months later, reported that Ross 
had withdrawn his application to increase his ownership in 
the savings & loan, and repeated some of the information 
contained in the first article about Ross' background. 

By the lime of trial, Ross' claims had ken limited 
to four specific statements in the articles. and an alleged 
'implication' that the article falsely implied that he was 
investigated by the government for the. crimes that resulted 
in B q  Marlin going to prison. The other statements 
about which Ross had complained were eliminated by the 
tri$ judge on the grounds that they were substantially true, 
a protected fair and true report, andlor not the legal cause 
of any injury. The implication alleged was crafted on the 
eve of trial, which the trial judge allowed to be presented 
to the jury. The 'implications' originally set forth in ROSS' 
complaint - that the articles portrayed him as dishonest 
and a c m k  - were rejected by the trial court as 
non-actionable opinion. 

An Inconsistent Verdict 
Following a 3 112 week trial, the jury found that 

none of the specific statements at issue were actionable. 
Based solely on the alleged 'implication," however, the 
jury awarded Ross $ 5 million in damages for reputational 
injury, and $ 2.5 million in damages for his emotional dis- 
tress. Ross' special damage claims had been dismissed by 
the lower court before the trial began. 

Defendants promptly moved for JNOV, or in the alter- 
native, for a new trial, on a variety of grounds, includiag (1) 
that the jury's verdict was internally inconsistent, since they had 
found a statement in one of the articles to be true that was virtu- 
ally identical to the allegedly false "implication'; and (2) that 
the damages awarded were excessive. The trial judge agreed, 
and although he denied the JNOV motion, he ordered a new 
trial on all issues. 

Both Sides Appealed 
Plaintiff ROM sought to reinstate the jury's original 

$7.5 million verdict. Defendants appealed from denial of 
JNOV, arguing judgement was proper for several ~e~so118. 

First. defendants sought judgment in their favor on the 
ground that Ross's correction demand waB inadequate. Al- 
though the demand was lengthy and detailed, it did not include 
any reference to the single 'implication' sent to the jury. In- 
steed, it provided n laundry-list of & items Ross wanted cor- 
rected, including three other purported 'implications." Under 
California's correction statute, which is set forth in California 
Civil Code 9 488, failure to adequately demand a correct limit8 
a libel plaintiff to recovery of special damages. Because the trial 
court had already ruled that Ross could not recover specials, the 
defendants argued that the action should have been dismissed. 

The Court of Appeal disagreed, holding that the retrac- 
tion demand was adequate to put the newspaper on notice about 
Ross' belief that the implication sent to the jury was defama- 
tory. The court based its decision on the fact that the retraction 
letter included (1) a reference to the first statement in the article 
- Le., that Ross' "complicated financial affairs have been in- 
vestigated by several law enforcement agencies" (a statement the 
lower court found before. trial to he substantially true); and (2) 
general complaints about the 'portrayal of MI. Ross as . . . 
being knowingly involved in illegal activities.' Reference to 
these two items, the Court of Appeal held, was sufficient to 
have notified the newspaper to investigate d, if approprinte, 
ultimately correct a third item, namely the implication sent to 
the jury. 

Second, defendants argued that the evidence introduced 
at trial proved that the implication that Ross was investigated by 
the government for the crimes that resulted in his former busi- 
ness partner Marlin going to prison was substantially true. In 
part, defendants argued that this issue should he decided in their 
favor because Ross had admitted that he WM investigated by 
federal law enforcement agencies for extortion, pistol-whipping 
and kidnapping. Furthermore, it was not disputed that ROSS and 
Marlin had both been sued by hundreds of investors in civil 
actions for fraud. Ross, however. contended that the implica- 
tion was false because he had ended his association with Marlin 
before Marlin was investigated and successfully prosecuted by 
federal agencies for investor fraud. In denying defendants' 

(Contmuedonpogr J4) 
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JNOV request, the court of Appeal did not address the evi- 
dence presented at trial, which was outlined in defendants' 
JNOV m 0 t i 0 ~ .  Instead, it declined to follow 
United SIates Supreme court authority requiring & noyo re- 
view, and perfunctorily held that it was 'without sufficient 
factual fmdings upon which' to determine the substantial 
truth issue. 

Third, defendants argued that the trial court erred in 
refusing to find that Ross was a limited purpose public fig- 
ure.. This argument wp8 based upon the undisputed facts that 
when the article WM published, Ross was the largest individ- 
ual shareholder of the parent company of the oldest and 
largest savings E& loan in Santa Bahrn.  Furthermore, in 
an effort to increase his influence over this institution, Ross 
had applied to f&ral and state regulatory agencies for per- 
mission increase his sbareholdings. This manwver by Ross 
look place in 1988-89, when the savings and lonu industry 
WM under intense public scrutiny in the wake of several scan- 
dalous institutional f ~ i l i ~ g s .  The Santa B h  institution 
itself had experienced several financial and managerial prob- 
lems, many of which were the subject of numerous media 
reports. Thus, defendants argued that by attempting to in- 
crease his s h e s  in the savings and loan, Ross assumed the 
risk that his background would be scrutinized, and that he 
should be deemed a limited purpose public figure. Further, 
the defendants argued tha~ since the jury found that there was 
no evidence of actual malice, this provided another ground 
for a defense verdict. 

The court of Appeal, however, agreed with the trial 
court that Ross was a private figure. In part, the court based 
this decision on a narrow tpading of the cpse law that would 
d u c e  the number of limited purpose. public figures signifi- 
cantly. The Court held that Ross was not a public figure for 
purposes of the lawsuit because he "had never given a press 
conference, had never held or run for public office, and never 
participated in my maas media. . ., had never given any 
public speeches, and [with one exception] had never appeared 
before my public agencies.' Further, the Court of Appeal 
held without explanation or evidentiary support that while 
the savings E& loan industry nationally 
may have been a subject of public discussion, that discussion 
WM not l d i  to Saota Barbarp and neither Ross nor Santa 
Barbara Savings & Loan were the topic of public Contro- 
versy. Moreover, the court held, even if there was a public 
controversy, Ross did not thrust himself in it by seeking to 
gain a controlling interest (even though that move required 
governmental approval), and that his status as a she410lder. 
a professional and a 'prominent business person' did not 
'invite public 
attention.' 

Fourth, defendants argued lhat the evidence at trial 
did not establish the requisite causation between the only 

item at issue - the alleged "implication' - and the damagm 
claimed by Ross. At trial, several witnesses bad testified 
generally that the articles had injured Ross' reputation and 
caused him emotional injury, but there WM virtually w evi- 
dence iinkiog such alleged injuries to the implication at is- 
sue, as opposed to the many other non-actionable statements 
in the detailed articles. Thus, defendants argued that even 
if their articles did damage Ross - which they contended 
was not the case - there was no c a d  link between the 
single alleged implication submitted to the jury 
and the $7.5 million damage award. Instead, defendants' 
argued that any possible reputation and emotional distress 
injuries were caused by other. non-actionable statemepts. In 
denying defendants' JNOV request on this ground, the 
court of Appepl said only that the First Amendment did not 
q u i r e  it to 'independently evaluate the causation i W . 1 '  

Fifth, defendants argued that special constitutional 
concerns fxe created by libel by implication claims, 80 that 
such cfnims should only be permitted under strict ~ ~ n d i t i o ~  
that did not exist in tbe case. at hand. The Court of Appeal, 
however, rejected defendants' arguments that defamation by 
implication claims require strict SCIU~~UY because they seek 
to impose liability not for what was published, but for im- 
pressions and inferences others may perceive. Thus, in one 
of the very few implication decisions in California. the 
court of Appeal refused to grant JNOV on the basis that 
absent an artificial juxtaposition of statements (or a critical 
omission) that creates an inference different from what was 
expressly published, pn implication claim should not be vi- 
able. The California court also rejected defendants' argu- 
ment that implication claims should only be recognized 
where the evidence demonstrated that the alleged implication 
is the publication's primpry inference. or WBB intended by 
the publisher. Instead. the court of Appeal found that '[tJo 
determine if the words or presentation were manipulated to 
create a false implication, a specific method of manipulation 
is not required.' Thus, it is enough if it could he 
"reasonably understood' from the article that the defamatory 
implication exists. 

Justices PaUi Kitching and Richard Aldrich formed 
the majority affirming the trial court's denial of JNOV and 
granting of the new trial motion. Los Angeles Municipal 
court Judge Brett Wein, sitting by designation, dissented in 
part, arguing that the retraction demand had been hade- 
quate, and that Ross had failed to show that his damages 
were caused by the implication. The parties have until May 
2, 1997, to petition the California Supreme court for review 
of this decision. 

Defendants are represented by Rex Heinke of Gibson, DUM 
and Crutcher and Kelli Sager and Karen Frederiksen of 
Davis Wright Tremaine. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LDRC LibelLetter April 1997 Page 15 

ASSISTED PARTICIPANT 
RECORDING HELD ILLEGAL 

IN MICHIGAN 

By Gregory Curtner and 
Elh Angeli 

In a surprising decision, the 
Michigan Court of Appeals held that a 
television show violated Michigan’s 
eavesdropping statutes when, at a par- 
ticipant’s request, it assisted in record- 
ing a conversation she had with her 
family and broadcast a portion of the 
conversation on television. 1 DioGerson 
v. Sally Jepsy Raphael, - N.W.2d 
-, 1997 WL 104604 (Mich. App. 
March 7, 1997) (NO. 172610, 
176209). The court drew the distinc- 
tion between a participant on her own 
taping a conversation, which was per- 
missible, and a participant wearing a 
microphone which relayed the conver- 
sation for taping by a non-participant, 
which was not permissible. 

The case concerns children 
who, out of coocern for their mother. 
sought the assistance of the Sally Jessy 
Raphael Show in exposing her involve- 
ment in Scientology. In addition to up- 
pearing on the Show, the children 
wished to record their mother dis- 
cussing the way in which she was beiig 
treated by Scientology. The Show’s 

vised that participant mrdiing without 
the consent of all participants would 
not violate Michigan’s eavesdropping 
statutes. The Show hired co-defendnnt 
GTN to provide technical assistance. 

The children informed their 
mother of their intent to publicly ex- 
pose Scientology, and specifically of 
their intent to appear on the Show. The 
Show invited the mother to appear as a 
guest on the show, but she did not re- 
spond to the invitation. The mother 
was not informed of the recording. 

The children, one of whom 
lived in Iowa. then appeared unan- 
nounced at their mother’s Scientology 
office asking to speak with her. The 
mother led them to a table in a nearby 
park. A discussion ensued concerning 

Connnued on p g e  I 7) 

producers con~~lted COUUS~I Who ad- 

Seventh Circuit Affirms Dismissal of Minor’s Invasion of 
Privacy Claim Against Television Tslk-Show I 

By James A. Friedman 
Robert J. Dreps 

The U.S. Court of Appeals for 
the Seventh Circuit, in an opinion au- 
thored by Chief Judge Richard Posner, 
affirmed a district court’s judgment on 
the pleadings, dismissing claims for in- 
vasion of privacy and infliction of emo- 

tional distress against Tribune Entertain- 
meat Company, the producer of ne 
Charles Perez Show. Howell v. liibune 
Entmainment Co., 106 F.3d 215, 25 
Media L. Rptr. 1370 (7th Cir. 1997). 
The plaintiff in Howell was a 16-year- 
old minor who had appeared as a pes t  

(Contimedonpage 14, 

Tommy and Pamela Lee Privacy Claims 
Against Penthouse Dismissed 

Sexually Intimate Story and Photos Found Newsworthy 

By Stephen G. Cnntopulos and 
Catherine Valerio Barrad 

On March 20. 1997, the United 
States District Court for the Central Dis- 
trict of California dismissed an appropri- 
ation and invasion of privacy lawsuit 
brought by celebrities Tommy Lee and 
Pamela Anderson Lee, holding as a mat- 
ter of law that an article in Penthouse 
magazine about them was newsworthy, 
and that sexually intimate photographs 
illustrating the article were therefore 
nonactionable appropriation. Tommy 
Lee and Pamela Anderson Lee v. Pent- 
house Intermional. Lrd.. er d., Case 
No. CV 96-7069 (C.D. Cal., March 20, 
1997). The Court also held that the pho- 
tographs were not ‘private,” as they had 
beep previously published in the United 
Stales and abroad. 

The celebrity plaintiffs Tommy 
Lee (drummer for the rock group Motley 
Crue) and Pamela Anderson Lee 
(actress, formerly of Baywatch) were 
married in February 1995. Apparently 
while on their honeymoon. or shortly 
thereafter, the Lees took Polaroid pho- 
tographs of themselves in various stages 
of undress and engaging in sexual nctivi- 
ties. Those photographs were allegedly 
stolen and later published in French 
Penthouse. About a year after the pho- 
tographs first appeared in print, Pent- 
house published an article about the 
Lees, discussing their marriage, their ca- 
reers, and the seeming influence Tommy 
Lee bas had on Pamela Anderson Lee. 
One such reference was to Pamela An- 
derson Lee’s seeming indifference to the 

prior publication of the intimale pho- 
tographs. The page layouts from two of 
the three prior publications of the inti- 
mate photographs accompanied the arti- 
cle. 

The Lees sued the magazine’s 
publisher, General Media Communica- 
tions, Inc., and its distributors, Curtis 
Circulation Company and Worldwide 
Media Service, Inc., for statutory and 
common law commercial appropriation 
for publishing the Polamids the Lees had 
taken of themselves engaged in sexual IIC- 

tivities. (The California appropriation 
statute ‘complements” the common law 
cause of action, adding only a require- 
ment that the use be a knowing one and 
providing for a mandatory award of st- 
torneys’ fees to the prevailing party.) 
The Leea alleged that the use of a stock 
cover photograph, a headline on the 
cover of the magazine, and the pho- 
tographs of the Leea illustrating the arti- 
cle appropriated the Lees’ names and 
likeoesses for commercial gain. 

The Court disagreed, holding 
that the use of the Lees’ namea and like 
nesses were not actionable because the 
use was in conjunction with a newswor- 
thy article. The Court pointed out that 
the Lees themselves had invited public at- 
tention and comment about the intimacies 
of their lives because the Leea had often 
discussed details of their personal and sex 
lives on nationally syndicated radio and 
television programs and in print. Thus, 
the Court held that the “newsworthiness” 
concept was broad enough to encompass 

(Connnuedonpagr16) 
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Seventh Circuit Affirms Dismissal of Minor's lees' Priwacy Claims Dismissed 
Invasion of Privacy Claim - 
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on the daytime talk show. When she 
initiated a verbal assault on her step- 
mother, the court held, the plaintiff 
waived whatever protection may be af- 
forded by privacy laws. 

The plaintiff solicited an ap- 
pearnnce with her sister, stepsister, and 
stepmother on a program about difficult 
relationships behveen stepparents and 
their stepchildren. During the taping of 
the show, the plaintiff joined her sister 
in accusing their stepmother of adultery 
and mistreatment of the stepdaughters. 
In return, the stepmother read portions 
of the. plaintiffs confdential, juvenile 
police report describing her as 'violent, 
abusive, indecent, pmfane, [and] bois- 
terous ...." The defendant broadcast the 
show two weeks after the taping. Dur- 
ing those two weeks, the plaintiff did 
not complain to the defendant about her 
stepmother's actions. 

After the show was aired, the 
plaintiff sued for invasion of privacy 
and intentional and negligent infliction 
of emotional distress. On June 4,1996, 
the U.S. District Court for the Western 
District of Wisconsin dismissed the ac- 
tion on the p1eadingS. holding that the 
plaintiff lost any expectation of privacy 
that ehe may have had concerning the 
'private facts" disclosed during the 
broadcast by voluntarily appearing on 
the pmgram. HowU v. Tribune Enter- 
tainment G., No. %-C-1llS (W.D. 
Wis. June 4, 1996); see LDRC Libel- 
Letter (August 1996), p. 10. 

The Seventh Circuit affirmed. 
According to the court, the plaintiff 
waived any right to object to her step- 
mother's privileged "spouse, including 
the disclosure of the police ~eport, when 
she publicly defamed her stepmother. 

Tammy joined her sister in BC- 

cusing the stepmother of adul- 
tery as well as of mistreatment of 
her stepdaughters. . . . Tammy 
may not hide behind Wisconsin's 
privacy law and from that shelter 
pelt her stepmother with defama- 

(Conhmedfirnpage 1s) 
tory accusations with impunit;. the intimate lives of celebrities. The 

Court rejected out of hand the Lees' argu- 
ment that the intimate nature Of the PhO- 
tographs put their use outside the realm of 
First Amendment pmtection, holding in- 
stead that the subject matter of the ph* 
tographs was not relevant to the news- 

The Lees also sued on the 
ground that the intimate Photographs 
were private by their very subject matter, 
and therefore their publication co~~tituted 

invasion of Privacy. The Lees first 
claimed that the media defendants in- 
vnded their privacy by publishing private 

[rlf Tammy can broadcast her facts Pbout them. The court rejected this 
own ~ m t i o n s  to millions, she argument on the ground that the. pho- 
should not be able to block her tographs, having bee0 published at least 
stepmother from bro&ting a three times previously (twice outside the 
reply to those accusations to the United States and once in a r e g i d  do- 
same audience. TO prevent the matic new~aper). were longer 
audience from obtaining a one- "private" at the time Penthouse published 
sided view of the quarrel, the them. % court 
pdum must & allow& to Bs- ment in their briefs that the prior publica- 
sert the stepmother's privilege. tions had such limited circulation that the 

photographs remained private until pub- 
lished in 

Although the Lees' Complait 
alleged only facts sufficient to support a 
claim for publication of privata facts, in 
o p p i n g  the motion for summary judg- 
ment the Lees argued that the publication 
P I A  them in a false light and was an 
intrusion into their solitude. Thc Court 
rejected the first argument, pointing out 
that the Lees had failed to allege facts suf- 
ficient to state a claim for false light. As 
for the intrusion claim, the Court held 
that the act of publication was legally in- 
sufficient to state a claim for intausion. 

Finally, in 811 extmsion of dis- 

Though a minor, the plaintiff 
was old enough, acmrding to the court, 
to waive her right of privacy because 
.no circumrtances of deception or over- 

shown. " worthiness determination. 

The complaint, the court noted, 
w a  k t e d  solely at Tribune 
ment Company, not the plaintiffs step- 
mother. 
tended to the defendant's broadcast of 
the stepmother's statements as well: 

or limited competence 

But the plaintiffs waiver ex- 

the Lees' 

The court questioned. in dina,  
the basis for asserting claims against 
~ r i h ~  ~ 0 .  based on the 
slepmother's remarks, noting that 'there 
is no principle in the law that by staging 
an event at which one person is likely to 
defme or invade the privacy of the 
other, the media become complicit in the 
defamation or the invasion of privacy. " 

% court also concluded that 
by remaining silent for the two weeb 
behveeu the taping of the program and 
its broadcast. the plaintiff "forfeited any 
objection to the broadcast: for her si- 
leme would have led the broad& to 
believe, 
kg the 

with her ~ e r  dur- 
that she thought she'd 

tributor liability theory to the privacy 
W U k X t ,  the court dS0 held thnt the diS- 

the better of the with the trihutors were also not liable for the of- 
fending publication because the Lees had 
failed to demonstrate that the distributors 
knowingly distributed a tortious publica- 
tion. 

stepmother. . . ." 

J- A. F,.,.+ is an (Isso- 
ride and Roben 1. Dreps is a panner a 
LuFollene & Sinykin in Madison, Wm- 
consin, which represented Tribune En- 
tertainrnent Company in the reported 
case. 

G. co*oPulos is a Partner and 
is an (Issociare 

(If Sidley & Austin in LQS Angeles, which 
represented drfeendanrs in this anion. 
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ASSISTED PARTICIPANT RECORDING HELD ILLEGAL IN MICHIGAN 

(Continuedfromplg. IS) 
the mother's experiences with Scientol- 
ogy and its effect on her marriage and 
family. At w e  point during the conver- 
sation, the mother expressed concern 
that her children would not accurately 
represeot her views to the public. Sev- 
eral persons collecting t m h  walked by 
the park bench and a GTN representa- 
tive stood within 15 to 20 feet from it. 
A concealed videocamerp made a video 
recording of the c o n v d o n .  

Prior to the discussion, GTN 
representatives had fitted one of the 
children with a transmitter. The trans- 
mitter simultaneously broadcast the 
conversation over F.M. radio waves. 
GTN picked up the waves and recorded 
the conversation from a nearby van. 

The children later appeared on 
the Show. They voiced their vehement 
objectiom to Scientology, asserting that 
it had ruined their family fife. A small 
portion of the recorded conversation, 
lasting less than one minute, WM brond- 
cast on the Show. 

At the urging of Scientology, 
the mother than brougbt several claims, 
including invasion ofprivacy and viola- 
tion of the Michigan eavesdropping 
statutes, against Sally Jessy Raphael in- 
dividually, Multimedia, Inc., the pro- 
ducer and syndicator of the Sally J w y  
Raphael Show, GTN and individual 
GTN employees. 

"Eavesdropping' is defined in 
Michigan M 'to overhear, record, am- 
plify or transmit any part of the private 
discourse of others without the permis- 
siw of all persons engaged in the dis- 
course.'2 The issue of whether the 
conversation WM 'private' WM submit- 
ted to the jury. Defendants also argued 
that the First Amendment protected the 
children's right to relate the effect of 
Scientology on their family, and the 
right of the media to provide a forum. 
The jury returned an almost immediate 
defense verdict on all counts. 

Plaintiff appealed. arguing that 
she was entitled to a directed verdict 
under the eavesdropping statute. The 
Michigan Court of Appeals interpreted 

the Michigan eavesdropping statutes to 
preclude single participant recording as- 
sisted by a third party, held that the con- 
versation was 'private'. and reversed 
the jury verdict in favor of defendants. 
Instead of remanding for a new trial, the 
Court of Appeals granted a directed ver- 
dict in favor of the mother and re- 
manded for a determination of damages. 

The Court held that while a 
participant to a conversation can 
'overhear, record, amplify or transmit" 
a conversation with impunity.3 a partic- 
ipant who does so with the technical as- 
sistance of a nonparticipant, subjects 
the non-participant to civil and criminal 
liability under the eavesdropping 
Statutes. 

A participant apparently may 
tape a conversation and may repeat a 
conversstion, but he may not simultane- 
ously transmit it or otherwise permit a 
third party to listen in on it. Without 
analysis or discussion, the court 
brushed aside Defendants' argument 
that the First Amendment prohibits such 
an arbitrary interpretation of the 
statutes, stating only that "[tlhis case 
does not involve the media's First 
Amendment right to report a story." 
The video portion of the recording was 
found to be not actionable, because the 
conversation WM in a public place. 

Defendants have filed a motion 
for rebearing in the Michigan Court of 
Appeals, and plan to file an application 
for leave before the Michigan Supneme 
Court if the motion for rebearing is de- 
nied. 

Gregory Cunner is a member and Nisa 
Anxeli an arsociate ofMiller, Canfield, 
Paddoclr and Stone and represented   he 
defendants in this lowsuit. 

ENDNOTES 

1. In Michigan, unlawful eaves- 
dropping is a felony: 

Any person who is present 
or who is not present during a 
private conversation and who 

willfully uses any device to 
eavesdrop upon the c o n v e d o n  
without the consent of aU parties 
thereto, or who knowingly aids, 
employs or procures mother 
person to do the same in viola- 
tion of this section, is guilty of 
a felony punishable by impris- 
onment in a state prison for not 
more than 2 years or by a fine of 
not more than $Z,000.00. 

MCL 750.539~; MSA 
28.807(3). Similarly, divulging UII- 
lawfully obtained information is a 
felony: 

Any person who uses or di- 
vulges MY information which he 
knows or reasonably should 
know WM obtained in violation 
of sections 539b. 539c or 539d 
is guilty of a felony, punishable 
by imprisonment in a state pr- 
sion not more than 2 years, or 
by a fine of not more than 
$2,000.00 [MCL 750,539e; 
MSA 28.807(5).] 

Additionally, Michigan statu- 
tory law provides the following civil 
remedies for eavesdropping violations: 
Any parties to any conversation upon 
which eavesdropping is practiced con- 
trary to theis act shall be entitled to the 
following civil remedies: 

(a) An injunction by a 
court of record prohibiting further 
eavesdropping. 

(h) All actual damages 
against the person who eavesdrops. 

(c) Punitive damages M 

determined by the court or by a jury . 
W C L  750.539h; MSA 28.807(8)1. 

2. MCL 750.5398 (2); MSA 
28.807(1) (2). 

3. The Michigan Court of Ap- 
pealse so held in a prior case. Sullivan 
v. Gray, 117 Mich. App. 476, 482; 
324 N.W.2d 58 (1982). 
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Communications Decency Ad [Preempts Negligence Action for 
Defamatory Postings on America Online ~ 

f-fmm P 8 C  1) 
The case. arose as the result of a 

malicious hoax at the expense of the 
plaintiff, Kenneth Zeran. Zeran‘s name 
and phone number were used in a series 
of notices posted on an AOL bulletin 
board advertising t-shirts end other items 
with slogans glorifying the bombing of 

homa City, Oklahoma. Among the slo- 
gans advertised were ‘Visit Oklahoma . 
. . We. a BLAST!!”, ‘Finally a day cpre 
cater that keeps the kids quiet - Okla- 
homa 1995,” and ‘Forget the rescue, let 
the maggots takeover -- Oklahoma 
1995.” Readers of the posting were in- 
vited to call ‘Ken” at Zeran’s telephone 
number. 

Not surprisingly, following the 

gan receiving a flood of phone calls, at 
one point allegedly receiving one call q- 
proximately every two minutea, most of 
which were derogatory and some of 
which iacluded death Ihreats. AOL re- 

the Alfred P. M d  Building in Okla- 

initial April 25,1995 posting, zeron be- 

moved the initial postiug and termiuated 
the account responsible for the posting 
following Zeran’s demand only to have 
the posting replaced the next day through 
another account with new slogans and a 
notice that aome of the t-shirts from the 
prior day’s posting had sold out. In fact, 
AOL terminated t l ~ ~  m t s  in re- 
sponse to the posting, but additional 
posting6 continued to appear through 
May 1, 1995. 

On May 1, however, further at- 
tention was called to the postings when a 
broadcaster at radio station -0 in 
Oklahoma City lead the slogans on the 
air and encouraged listeners to call 
“Ken” to register their “disgust and dis- 
appmvd. It was not until two weeks 
followhg the broadcast that the calls 

day, despite the fact that an Oklahoma 
City newspaper published a front page 
article exposing the hoax and KRXO 
broadcast an apology. 

Zeran brought suit against 
KRXO in January of 1996 in the United 
States District Court for the Western 

dropped to approximptely fifteen per 

District of Oklahoma and filed a separate 
action against AOL in April claiming 
that the sewice provider ‘was negligent 
in failing to respond adequately to the 
b o p  notices on its bulletin board after 
being made aware of their malicious and 

AOL moved to dismiss the com- 
plaint pursusnt to Rule 12(b)(6), 
Fed.R.Civ.P., or, in the alternative, to 
transfer the suit to the Eastem District of 
Virginia. where &he company has its 
headquarters. The motion to transfer the 
case. was granted, but the motion to dis- 
miss was deferred. After answering the 
complaint w December 13.19%. AOL 
moved for judgment on the pleadings 
pursusnt to Rule 12(c), Ped.R.Civ.P. 

Preemption Analysis 
In the decision, Judge T.S. EI- 

lis, HI, noted that ‘the question pre- 
sented is whekher the CDA preempts any 
state. common law cause. of action Zeran 
may have against AOL resulting from its 
role in the malicious hoax perpetrated via 
AOL‘s electronic bulletin board.” Slip 
op. at 3. n e  court continued to state 
that ‘there are two circumstances in 
which preemption of a state law cause of 
action is appropriate, namely, (i) where 
Cmgreas specifically intends to displace 
state law in a particular field, and (u) 
where state-law directly conflicts with 

Frauddent Mhue.’ Op. at 3. 

federal law.” slip op. ut 4. 

No Intent to Dispkce 
Addressing the first of these cir- 

cumstances, Judge Ellis first examined 
$230 of the CDA which provides: 

Nothing in the section shall he 
coastrued to prevent my State 
from enforcing any State law that 
is consistent with this section. 
No cause of action may he 
brought md no liability may be 
imposed under any State or local 
law that is inconsistent with this 
section 

47 U.S.C. $230(d)(3). According to the 

court, “[tlhis provision does not reflect 
congressional intent to preempt state law 
for defamatory material on m interactive 
computer service. To the contrary, 
$230(d)(3) reflects Congress’ clear and 
unambiguous intent to retain state law 
remedies except in the event of a conflict 
between those remedies and the CDA.“ 

Judge EUis continued, “5230’s 
language and legislative history reflect 
that Congress’ purpose in enacting that 

ulation of the Internet, but rather to elim- 
inate obstacles to the private develop- 
ment of blocldng and filterins teclu~11~- 
gies capable of restricting inappropriate 
online content. This purpose belies any 
congressional intent to bring about, 
through the CDA, exclusive federal reg- 
ulation of the Internet.“ Slip op. at 5.  

Conflicts With State Law 
Turning to the second set of cir- 

cumstances which would give rise to pre- 
emption, Judge Ellis noted that there are 
three types of direct conflicts which 
would require preemption: 

slip op. at 4. 

section was not to preclude any state reg- 

(1) where it is impossible for a 
private party to comply with both 
feded and state law; 
(2) where state law conflicts with 
the express language of a federal 
-; 
(3) where stnte law “‘stand8 as M 

obstacle to the acoomplishment 
and execution of the full purposes 
and objectives of Congress.’” 

Slip op. at 5,  citationr omitted. 
Examining each of these con- 

flicts in turn the court found that while 
compliance with state law and the CDA 
is not a ‘physical impossibility,” state 
law does conflict with the language of 
the CDA 88 well 88 the purposes and ob- 
jectives of the federal legislation. 

First, the court stated this is not 
a case where compliance with state law 
and the CDA would be impossible. 

Conmuad onjwgr 19) 
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Communications 
Decency Act Preempts 

Negligence Action 

(Continudfiompgs I S )  
Rather, ‘[nlothing in the CDA imposes 
a duty on AOL that would conflict with 
a state law duty to avoid negligent distri- 
bution of defamatory material.” In other 
words, “an interactive computer service 
provider, like AOL, can comply with the 
CDA even if it is subjected to state liabil- 
ity for negligent distribution of defamn- 

Turning to conflicts in language 
the court stated that despite the lack of 
physical impossibility, the state law did 
in fact conflict with the language of the 
CDA. Citing 5230(c)(1) which pro- 
vides: 

tory material.’ Slip op. at 5-6. 

[no] provider or user of an inter- 
active computer service shall be 
treated as the publisher or speaker 
of any information provided by 
another information content 
provider, 

AOL argued that Zeran’s claim was in 
direct conflict with the statutory lan- 
guage. Zem contended that distributor 
liability did not come under the CDA as 
it is “a c o m n  law tort concept, differ- 
ent from, and unrelated to, publisher lia- 
bility.” Slip. op. at 6. 

Judge Ellis rejected Zeran’s ar- 
gument. stating that “distributor liability 
treats a distributor M a ‘publisher’ of 
third patty statements where the distribu- 
tor knew or had reason to know that the 
statements were defamatory.” Slip op. at 
7. Thus, Z e m ’ s  attempt to impose what 
is actually publisher liability on AOL 
WM conhry to $230@)(1) and accord- 

Addressing the third situation 
which will give rise to preemption, 
Judge Ellis again found that Zem’s state 
law claim was preempted by the CDA. 
In this instance. Judge Ellis found that 
the purposes and the objectives behind 
the legislation were in conflict with 
Zeran’s state law claim. Stating that 
“Congress’ clear objective in passing 
9230 of the CDA was to encourage [the] 

ingly preempted. 

Lawyer in Cyberspace Avoids New York Jurisdiction 
- Site on Web is Insufficient - 

A site on the World Wide Web, 
without more, is beyond the reach of a 
New York’s longarm jurisdiction, a fed- 
eral magistrate has recommended in a 
trademark claim brought by Esquire 
magazine against a New Jersey lawyer 
who published a page on the Internet 
called ‘ESQWIRE.COM.” Hearst 
Cop v. Goldberger. No. % Civ. 3620, 
U.S. Dist. LExIS.2065 (S.D.N.Y. Feb. 
26, 1997). See aLFo LDRC LibelLmrr, 
February 1997, at 17 for a review of In- 
ternet jurisdiction cases. 

Magistrate Andrew J. Peck 
reached his decision after concluding 
that the defendant had yet to transact any 
business in New York and thus could 
not be subject to the jurisdiction under 
New York’s Civil Practice Law and 
Rules (CPLR) $8 301-02. A contrary 
holding ‘would mean that there would 
be nationwide (indeed, worldwide) per- 
sonal jurisdiction over anyone and ev- 
eryone who establishes an Internet we41 

site.” Id. at *l. 
The court acknowledged that 

Esquire WM put in the uncomfortable po- 
sition that if it waited until Goldberger 
had established sufficient contacts to sat- 
isfy 5 302 it risked a possible laches de- 
fense. However, the parties had stipu- 
lated to transfer to the U.S. District 
Court for the District of New Jersey 
should personal jurisdiction over the de- 
fendant be denied. 

The defendant, Ari Goldberger, 
is a New Jersey resident and a lawyer 
with the Philadelphia firm of Pepper, 
Hamilton & Scheetz. In 1992, he en- 
deavored to crente “an electronic law of- 
fice infrastructure nehvork” that would 
provide legal support services to attor- 
neys via computer. Id. at *lo. 

He dubbed his service 
ESQ.WIRE1 and sought to register the 
mark with the Patent and Trademark Of- 
fice in September 1994. Hearst opposed 

(Conti””donpl7ge 20) 

ievelopment of technologies, procedures of online content provided by 
md techniques by which objectionable third parties. This effect Frus- 
mnterial could be blocked or deleted ei- trates the purpose of the CDA 
her by the interactive computer service and, thus, compels preemption of 
mvider itself or by the families and state law claims for distributor ti- 
jchools receiving information via the In- 
ternet,” Judge Ellis reasoned that if state 
tort law liability frustrates this intent then 

The court then concluded that 
distributor liability would have just that 
effect; 

pRemptiw is wnrmnted. slip op. at 7-8. 

Cleprly, then, distributor liability 
discourages Internet providers 
from engaging in efforts to review 
o n h e  content and delete objec- 
tionable material, precisely the ef- 
fort Congress sought to promote 
in enscling the CDA. Indeed, the 
most effective means by which an 
Internet provider could avoid the 
inference of a reason to know of 
objectionahle material on its ser- 
vice would be to distance itself 
from any control over knowledge 

ability against interactive com- 
puter service providers. 

slip op. at 8. 

Retroactivity of Application 
F i l l y  the court rejected 

Zeran’s argument that the CDA does not 
apply to his claim because the events oc- 
curred prior to the enactment of the leg- 
islation. The court reasoned that 
9230(d)(3) which provides that. ‘fnlo 
cause of action may be brought and no 
liability may be imposed under any State 
or local law that is inconsistent with this 
section,” constituted “an adequately 
clear statement of Congress’ intent to ap- 
ply 5230 of the CDA to claims that are 
filed after the enactment of the CDA.” 
Slip op. at 9. 
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Lawyer in Cyberspace Avoids New Vork Jurisdiction 

~onlimrdfmnlnpagr 19) 
Goldberger’s application, and the PTO 
suspended its proceedings pmding dispo- 
sition of the current lawsuit. Id. at 
9 1 0 4 1 .  

Goldberger then registered the 
Interne4 domain name ESQWIRE.COM 
with the Internet Network Information 
Center (Tnternic) in September 1995. At 
this site. Goldberger published infoma- 
tion about the services he plans to offer, 
offered an e-mail address for hose seek- 
ing more infotmatioon, as well a sum- 
mary of Heprst’s ‘activities against Gold- 
berger in this lawsuit.” Id. at *11-*12. 

Goldberger’s site hns been ac- 
cessed by New Yorkers, as well as by 
computers in at least 20 other states and 
34 foreign countries although he has no 
products to sell, nor has he sold any in 
New York or my other place. Id. at 4. 

Hearst sued in May of 1996, al- 
leging, inter alia, Lanbnm Act violations 
for infringement of its trademarks ES- 
QUIRE and ESQ. nnd false designation 
of origin, as well unfair competition 
under New York common law md dilu- 
tion of Hearst’s marlrs under both federpI 
and New York law. Id. at *16. 

In addition to the publishing of 
a Web page accessed by New Yorkers, 
Hearst relied on Goldbeqer’s sending of 
e-mail to newspapers in New York about 
this lawsuit, to argue for pemnal juris- 
diction over the defezldant in New York. 
914. 

Determining Jurisdiction Under 
New York Law 

Because the Lanham Act does 
not provide for, nationwide service of 
process, the court turned to the forum 
state’s jurisdictional rules. I d  at 022. 

The cwrt held that no jurisdic- 
tion existed under CPLR 8 301 because 
Goldberger’s Internet site and e-mail 
were not sufficient contacts to establish 
that Goldbergex was ‘doing business” in 
New York. Id. at 026. 

National AdvertisinglPostComplaint 
Correspondence Not Enough to 
‘Transact Business‘ 

Analyzing Hearst’s claim under 

New York’s long-am statute, CPLR 9 
302, the coufi said that Goldberger’s 
Web site was pnalogous to an advertise- 
ment in a national magazine: “His Inter- 
net web site is. at most, an announcemeat 
of the future. availability of his services 
for attorneys. ” Id. at 93 1. 

The court found that New Yo& 
law was clear: advertisments in national 
publicptionS are not sufficient to provide 
personnl jurisdiction under the New York 
long-am provisions on ‘transacting 
business” in the state. Magistrate Peck 
went on to discuss New York casea that 
have held that even advertisements di- 
rected to the forum state are not sufficient 
in themselves to create a ‘transaction of 
business” within the state. Id. at 
*32-”36. 

Separately dealing with Gold- 
berger’s e-mails to New York media, the 
court said the e-mails, considered either 
alone or in conjunction with the Web 
site, were not sufficient under CPLR 5 
302(a)(1), or due process, to provide per- 
sonal jurisdiction, because they were 
made after Hearst brought suit. More- 
over, the c o b  said, they are analogous 
to letters or phone calls to persons inside 
of New York from out of the state, which 
in themselves do not constitute the trans- 
action of business within New York. Id. 
at 931-*40. 

Nor Does it Meet the Long-Arm 
Reach for a Tortious Act 

The wurt rejected neprst’s con- 
teation that the publication of an Internet 
page was a tortious act within the state, 
creating jurisdiction under CPLR 9 
30Z(a)(2). The court responded that even 
if Goldberger’s web site were considered 
m ‘offer for sale,” jurisdiction would be 
lacking under 5 302(a)(Z) because Gold- 
berg- had no product or setvice avail- 
able for sale and personal jurisdiction un- 
der 9 302(a)(2) is g e n e d y  appropriate 
only d e n  the defendant is physically 
present within New York when commit- 
ting the tort. Id. at 942-043 

Finally, the court considered 
sua sponte whether jurisdiction would be 
appropriate under CPLR 5 302(a)(3), 
which covers tortious conduct outside the 

state causing injury in the state and re- 
quires that the defendant either (i) regu- 
larly transacts business or derives sub- 
stantial revenue from goods used or con- 
awned or services rendered in New York 
or (ii) expects his act to have conse- 
quences in New York nnd derives sub- 
stantial revenue from interstate or inter- 
national commerce. This section was also 
held inapplicable because Goldberger did 
not receive my revenue from interstate or 
international commerce related to the 
business described on the Internet. Id. at 
945-’49. 

In reaching its conclusions, the 
court followed the decision in Lkwwan 
Rataurant Corp. v. King, 931 F. Supp. 
295 (S.D.N.Y. 1996). In that case, the 
New York jazz club the “Blue Note” 
sued King, the owner of a small Missouri 
jazz club with the same name, over 
King’s Internet web site. Evaluating ju- 
risdiction under due process standards, 
the court in Bensusan held that King had 
done nothing to pu’poseefully avail itself 
of New Yo&, his Web site was accessi- 
ble to anyone who could find it. Id. at 
*5&*51 

The court then either declined to 
follow or distinguished a number of cases 
that had upheld Internet personal juris- 
diction on the ground that they had in- 
volved additional contacts with the forum 
state. Id. at *53-+65. The court stated 
that to allow personal jurisdiction based 
on m Internet web site ‘would in effect 
create national (or even worldwide) juris- 
diction, 80 that every plaintiff could sue 
in plaintiffs home court every out-of- 
state defendant who established m Inter- 
net web site.” Id. at *66. Concluding 
that this ’would have a devastating im- 
pact on those who use this global ser- 
vice,” the court declined to reach such a 
result “in the absence of a Cbngressional 
enactment of Internet specific trademark 
infringement personal jurisdictional leg- 
islation. - Id. 

The court not only provides an 
excellent bibliography of recent cases on 
the issue of cyberspace jurisdiction, but 
he also provides m excellent bibliogra- 
phy of law review articles on the subject. 
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U.S. Supreme Court To Consider State-Run Public Television's Role as Journalist 
Is Candidate Debate A Limited Public Forum? 

By Richard Marks 
On March 17, 1997, the 

United States Supreme Court agreed 
to wnsider the issue of whether a 
legally qualified, third-party candi- 
date can demsnd to be included in a 
political debate sponsored by a state- 
licensed, public television station. 
F o r k  v. % Arkanrar Educational 
Television Commission, No. 99-779. 
The case arises out of an Eighth Cir- 
cuit Court of Appeals holding that 
journalists working for a 
govemment-owned public television 
station could not make the same types 
of news judgements regarding whom 
to invite to a political debate as their 
counterparts who are employed by 
the private press. Forb- v. Zhe 
Arkansas Educational Television 
Commission, 93 F.3d 497 (8th Cir. 
19%). 

The Eighth Circuit's hold- 
ing in Forbes conflicts squarely with 
the Eleventh Circuit's decision in 
Chandler v. Georgia Pub. 
Tehcwun. Comrn'n, 917 F. 3d 486 
(IlthCir. 1990), mi. denied, 112 S. 
Ct. 71 (1991). Chandler held that 
the Georgia Public Telecommunica- 
tions Commission ("GPTC') did not 
violate the First Amendment when it 
decided not to invite the Libertarian 
candidates for governor and lieu- 
tenant governor to a debate spon- 
sored and broadcpgt by GPTC. The 
Eleventh Circuit applied the public 
forum from Cornelius v. NMCP Le 
gal D ~ e n s e  & Educ. Fund, 473 US.  
788 (1989, in holding that the de- 
bate in Chandhr was a non-public 
forum. 

The Forbes 'Viabiliv Standard 
Thc Forbes case arose when the 

A r L ~ s a s  Educational Television 
Nehvork ("AETN') sponsored a de- 
bate between the Republican and 
Democratic candidates for Congress 
in Arkansas' Third District race in 
1992. Ralph P. Forbes, a legally 
qualified, third-party candidate in 

that race. asked to be included in the 
debate but was refused. MI. Forbes 
then sued AETN, claiming, among 
other things, that AETN's decision 
violated his First Amendment rights. 

Initially, the District Court 
for the Western District of Arlransas 
dismissed Mi. Forbes' complaint. 
However, the Eighth Circuit, sitting 
en banc, reversed the decision in part 
and held that Mr. Forbes 'did allege 
a First Amendment violation well 
enough to survive a motion to dis- 
miss." Forbes v. Arkansm Educ. 
Television Communications Nenvork 
Found., 22 F.3d 1423 (8th Cir. 
1994). The Eighth Circuit remanded 
the case for determination of (1) 
whether the debate in question was a 
limited public forum or a non-public 
forum and (2) whether AETN had a 
constitutionally sufficient reason for 
excluding Mr. Forbes from the de- 
bate. 

On remand, a jury found that 
MI. Forbes was not excluded from 
the debate because of an opposition to 
his views or because of political pres- 
sure. With this jury verdict and a 
ruling a matter of law that the de- 
bate in question was a non-public fo- 
rum, the. District Court found in favor 
of AETN. 

Debate Is Public Forum 
However, on appeal for the 

second time, a panel of the Eighth 
Circuit reversed, holding that a de- 
bate sponsored by a state-licensed 
public television station was a iimited 
public forum and that AETN'8 reaam 
for excluding MI. Forbes - that MI. 
Forbes was not 'viable," Le., he did 
not have a reasonable chance of win- 
ning the. election - was not legally 
sufficient. 

The Court of Appeals stated 
that excluding MI. Forbes was un- 
constitutional because AETN's rea- 
son was neither compelling nor nar- 
rowly tailored. In the court's opin- 
ion, while the decisions as to MI. 

Forbes' viability and exclusion from 
the debate were the types of determi- 
nations normally made by joumnlists 
and were d e  in good faith by the 
journalists at AETN, j o d i s t a  em- 
ployed by the govemment w d d  not 
make those. judgments because they 
were govemment employees. 

The Petition for Cert. 
AETN filed a petition for 

writ of certiorari on November 19, 
1996. AETN argued that the Eighth 
Circuit misapplied the Supreme 
Court's precedent regarding forum 
analysis, and mistakenly found that 
the debate was a limited public fo- 
rum. The reason. according to 
AETN, is that the network always 
intended to invite to the debate only 
those candidates of interest to view- 
ers. AETN's editors carefully re- 
viewed MI. Forbes' campaign and 
concluded that he had no public sup- 
port and was of little or no interest to 
voters. Under Supreme Court prece 
dent, the government's intent in set- 
ting up a public forum is crucial to 
deciding whether a non-public forum 
or a limited public forum hns been 
created. Using the intent test, the de- 
bate should have been held to be a 
non-public forum. 

AETN asserted that the 
Eighth Circuit's decision seriously 
constrains a state-licensed public 
television station's ability to make 
editorial decisions and to operate as 
an FCC lifensee. In addition, wun- 
sel for AETN believes that, left un- 
changed, the Forbes decision hns im- 
plications beyond the. realm of politi- 
cal debates sponsored and broadcast 
on govemment+wned public televi- 
sion or radio stations. The decision 
could affect the ability of all s t a b  
owned entities, including state col- 
leges and universities, to operate in- 
stitutions of the press or to make edi- 
torial judgments about the content of 
a web site, a campus wmputer net- 

(Conhnued on p g r  22) 
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U.S. Supreme Court To Consider Slate-Run Public Television's Role as Journalist - 
(Cmllmdfrompagr 21) 
work, or any campus forum to which 
the public has some ~cce88. 

AETN wil l  ask the Supreme 
court to reweme the Eighth Circuit's 
decision, and to f d  that the debate 
was a non-public forum and that 
AETN's reasons for excluding Mr. 
Forbes were legally sufficient under 
precedent governing non-public fo- 
rums. However, even if the Court 
h d a  the debate to be a limited public 
forum, AETN will ask the Court to 
find that its rep60118 for excluding MI. 
Forbes were constitutional. AETN 
will ask the court to apply forum doc- 
trine so that jwmalis(s employed on 
state-owned public radio and televi- 
sion stations can make the same edito- 
rial judgmeats h u t  propmmiug as 
do employees of privately-ormed ra- 
dio and television stations. 

Marcus v. Iowa Public Television 
The Eighth Circuit, the same 

court that decided the Forbes case, 
also has before it a CPBC that arose out 
of circumstances similar to those in 
Forbcs: Marm v. Iowa Public Tek- 
vision, No. 96-3645 (October 11, 
1996). Seven thirdparty candidates 
who were legdy qualified to m for 
Congress in Iowa challenged the deci- 
sion of Iowa Public Television (rpr) 
to exclude them from joint appear- 

of the Democratic and Republi- 
can candidates for office on a program 
d e d  Iowa Press. The case wa8 tried 
last f d  in US. District Court in Des 
M o k  on an emergency basis - only 
20 days separated the fiing of the 
complaint and the jury's verdict. 

Iowa Press is a regularly 
scheduled news interview program 
similar in style to M e a  the Press or 
Face the Nation. The candidates 
claimed that the Forbu decision com- 
pelled their inclusion in the Iowa 
Press programs that featured joint ap 
prances  of their Republican and 
Democratic opponents. The c ~ d i -  
dates argued that, while Iowa Press 
was not n traditional 'debate," the 

joint appearances of political oppo- 
nents were in essence debates that 
were controlled by the Forbes deci- 
sion. 

The jury delivered a special 
verdict that included findings that no 
political pressure had been applied to 
IF'T, that IPT had not considered the 
merits of the excluded candidates' 
views, and that the excluded candi- 
dates were not newsworthy. 

The jury also found, how- 
ever, that the candidates' appearanw 
on Iowa Press were debates under the 
broad definition of the Eighth Cir- 
cuit's opinion in Forbes. As a matter 
of law, the District Court agreed and 
found that the joint appearances on 
Iowa Press were debates, as that term 
is used in Forbes. Therefore, the Dis- 
trict Court held, under the Forbes d e  
cision, that the programs were limited 
public forums, so that, to satisfy the 
First Amendment, IPT's decision to 
exclude the candidates must Serve a 
compelling interest and be narrowly 
tailored. However, the District Court 
in Marm went on to find that IF'T's 
reason for excluding the candidates 
from the debate - that the candidates 
were not newsworthy -- advanced 
compelling state interests and was nar- 
rowly tailored. 

Because the District Court's 
decision was rendered before all the 
Iowa R C S ~  programs at issue were 
aired. the candidates in Marm filed 
an emergency motion for injunctive 
relief with the Eighth Circuit pending 
an appeal on the merits. A panel of 
the Eighth Circuit denied the candi- 
dates' request for emergency injunc- 
tive relief. 

The panel held, two-bone, 
that IpT's operating as an institution 
of the press nnd maintaining the li- 
censee discretion required of all 
broadcast licensees are compelling 
state interests. The dissenting judge 
saw Marcus and Forbes as indistin- 
guishable. Marcus v. Iowa Public 
Television, 97 F.3d 437 (8th Cir. 
1996). All the Iowa Press programs 

aired without participation by the 
third-party candidates. 

Prior to the grant of certiorari 
in the Forbcs case, the Eighth Circuit 
agreed to sit en banc to hear the merits 
portion of the Marcus case. The 
Eighth Circuit on its own motion has 
held Marcus in abeyance until the 
Supreme Court des in Forbes. The 
attorney for AETN and Iowa Public 
Television, Richard D. Marks of 
Washington, D.C., expects oral argu- 
ment in Forbes to be scheduled in the 
fall, with a decision in 1998. 

Richard Ma& is with DCS member 
firm Dow Lohnes dr Albertson in 
Washington, DC and represents lh 
Arkansas Educational Television 
Commission 

LibelLeiter Committee: 

Peter Canfield (Chair) 
Adam Liptak (Vice-Chair) 
Robert M i n  
Richard Bernstein 
Jim Borelli 
Robert Dreps 
Julie Carter Foth 
Charles Glasser, Jr. 
Richard Goehler 
Steven D. Hardin 
Rex Heinke 
Nory Miller 
Ken Paulson 
Madeleine Schachter 
Charles Tobin 
Stephen Wermiel 
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SUPREME COURT UPHOLDS MUST-CARRY PROVISIONS 

(Coonhmcdfrompogr I) 
~ t e d  channels, is left to the discretion of the cable opera- 
tors. 

The cable industry challenged the provisions on 
the gmund that they were content-based restrictions on 
the freedom of cable operators to choose which program- 
ming to carry and the opporhrnity of cable programmers 
to have their programming carried, in violation of the 
First Amendment. The government and the brosdcast in- 
dustry argued that the provisions were content-neutral 
and were enncted not to suppress speech but to preserve 
and promote speech tium multiple 8ou~ce8 and to promote 
fair competition where mark& forces are unable to oper- 
ate freely. 

The litigation hss included two summary judg- 
ment proceedings and two reviews by the United States 
Supreme Court. The provisions were initially challenged 
by Tumer Broadcasting System, Inc., Time-Warner En- 
tertainment Co., the National Cable Television Associa- 
tion, Jnc., and other members of the cable industry in 
1992. The mustsprry challenge was removed to a three- 
judge district court under expedited procedures provided 
in the Act for challenges to the constitutionality of its 
provisions. That court upheld must carry in a 2 to 1 vote, 
with Judges Thomas Penfield Jackson and Stanley 
SporLin in the majority and Judge Stephen P. Williams in 
dissent. The challengers Bppealed the decision directly to 
the U.S. Supreme Court. H. Bartow Farr IIl argued for 
the cable industry; Solicitor General Drew S. Days 111 
argued for the government. 

Turner I 
The CMUt did not dispose of the case in this first 

review in 1994. Instead. the Court decided the appropri- 
ate standard of review and rempoded the case to the lower 
court for application of that standard to the facts. The 
Court rejected the challengers' claims that the provisions 
were subject to strict B C N ~ ~ U Y  and de&&ed that the ap- 
propriate standard WM the test promulgated in United 
Stares v. O'Brien, 391 US. 367 (1968). for regulations 
that are unrelated to the conteat of speech but impose in- 
cidentpl burdens on Bpeech. See Turner Broudcmring 
System, Inc. v. FCC, 512 US. 622 (1994) (Turner I). 
The cwrt found that the provisions were conteat-neutral 
regulations that were not enacted in order to suppress un- 
popular idean or to manipulate the public debate but 
rather were enacted to countersct the gatekeeper control 
&le operators held over the television programming en- 
tering the homes of their subscribers. The Court found 
that Congress was concerned with this bottleneck 
monopoly because i t  also controlled the access of broad- 
cast stations to the majority of their potential viewers, 
which affected advertising revenues, and therefore the 

stations' ability to purchase programming and to survive. 
The Court found that Congress WM concerned with 

the impact of non-age on the video programming and 
information reemeining available to the 40 percent of Ameri- 
cane without cable, who had pcce65 only to over-the-air pro- 
gramming. u. at 2461. Thus, the Court found that 
Congress' puqmse in eaacting must carry w s  to preserve 
the benefits of free broadcast lelevision, to promote the 
availability of information from multiple 8ou~ce8, and to 
promote fair competition in the markel for television pro- 
gramming. Id. at 2469. The Court had 80 extensive leg- 
islative record from which to make such determinations. 
Congress had held three years of hearings on the structure 
and operation of the cable television industry before passing 
the 1992 statute, and had included "unusually detailed statu- 
tory findings" io the legislation itself. Id. at 2461. 

The Court remanded the cnse to the three-judge 
district court for findings on whether must carry would fur- 
ther Congress's purposes and wh&er the provisions bur- 
dened substantially more speech than was necswy. Be- 
cause Congress's fact-finding and predictive judgments 
were due substantial deference, the lower court wiw more 
specifically charged with determining whether Congress 
had drawn 'reasonable inferences based on substantial evi- 
dence" in concluding that significant numbers of broadcast 
stations would be refused carriage on cable systems, that 
such stations, if denied carriage, would either deteriorate to 
a substantial degree or fail altogether, and that must carry 
was a reasonable regulatory choice. Id. at 2471-72. 

A Narrow Majority 
The majority was narrow. Justice Kennedy, who 

wrote the opinion for the Court, was joined by Chief Justice 
Rehnquist and Justices Blnckmun and Souter, but joined 
only in part by Justice Stevm. Justice Stevew would have 
affirmed rather than remanded but concurred in the judg- 
ment in order to break the tie between the four Justices vot- 
ing to remand and the four voting to reverse. Justices 
O'Connor, W i n ,  Ginsburg, and Thomas dissented on the 
grounds that must cnny was content based, and in any 
event, not sufficiently tailored t o p "  intermediate scrutiny. 

On Remand 
04 remaad, both sides conducted discovery fol- 

lowed by renewed requests for summary judgment. NO 
party requested a trial. The tens of thousands of pages of 
evidence before the three-judge court included not only the 
extensive legislative record, but evidence not before 
Congress about the cable and broadcast industries at the 
time, and evidence about the cable and broadcast industries 
since the legislation had been in effect. The three-judge 
district court again upheld must carry on summary judg- 

(tonrmuod on pogc 24) 
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meat, by a 2 to 1 vote, but in three disparate opinions. 

Judge Sporloio found that Congress drew mmn- 
able infenaces from substantial evidence in foncludiog 
that significant numbers of broadcast s t a t i m  would be 
rem carriage absent must carry, that cable operators 
bad increpSing incentives to use their bottleneck control 
to capture advertising revenuea from broPdcPsters and to 
promote programming from affiliated cable program- 
mers. He also found that must cnrry wm narrowly tni- 
l o d ,  both because the effects of must carry on cable 
operators WM minimal (only 1.2 percent of all cable 
h e l s  bad k e n  used for broadcast signals added be- 
cause of must carry), that theburden was Wcely to dimin- 
ish further as cbsnnel capacity expanded, and that the 
proposed alternative regulptory c h o i a  would not be ef- 
fective. Judge Jnckmn expressed misgivings that the 
que8tions would be decided without a trial, but joined 
Judge Sporkin in upholding the provisions as the better 
choice absent a trial. Judge Williams strenuously dis- 
sented. 

Turner II 
The Supreme Court scheduled the case as its 

first argument of the curreat Term. H. Bartow Fm ID 
again argued for the cable industry; Solicitor General 
Walter Dellinger argued for the govenuaent, and Bluce 
J. EMis argued for the broadcast industry. The decision 
did not issue until March 31,1997. Since the Court had 
1st  reviewed must carry, Justice Blackmun had stepped 
down and Justice Breyer had pied the Court. The 
Cwrt upheld must carry, again by a aarrow 5 to 4 major- 
ity. Justice Kennedy wrote the opinion for the Court, 
joined in full by Chief Justice Rehnquist and Justices 
Steveas and Souter. Justice Breycr also joined much of 
Justice Kennedy's opinion. and joined in the jud-t, 
but diverged in one significant respect. Justices 
O'Connor, Scalia, Ginsburg, and Thorn again dis- 
sented. 

The majority examined the record before 
Congress and the a d d i t i d  evidence obtained on remand 
and held that Coagress's judgment was bssed on m u -  
able factual findings supported by substantial evidence. 
It explained that the d e f m c e  due ~ngrea.5'8 judgments 

ciled in the complex snd fsst-changbg field of television 
UuLoOt be ignored or undetvalued even when the cbal- 
lengers cast their claims under the umbrella of the First 
Anmubeat. Turner Broadrafting Sysrem. Inc. v. FCC, 
h k e 4  No. 95-992 (slip op. at 43) (March 31, 1997) 
(Turner Io. 

The Court rejected the cable industry's primary 

h t  how competing exmomic interests are to be ncon- 

- 

argument that becpuse. must carry wm not necessary to 
prevent the broPdcsst industry m a whole from failing, 
it themfore was not a justified intauion. The cwrt rec- 
ognized that Congress 'wm under no illusion that then 
would be a ~ ~ m p l c t e  disp~peara~fe of bmadcast televi- 
sion  tio on wide in the absence of must-carry. " Id. at 8. 
Rather, the Court found, must carry was aimed at pco- 
moting the widest possible dissemination of information 
from diverse and antagonistic sourced, and at preventing 
a reduction in the number of media voices available to 
wmumrs. Id. at 9. 

The Court found that cable cornpdes con- 
trolled the television programming entering each sub- 
scriber's home, and could "silence the voice of compet- 
ing speakers with a mere flick of the Switch. " Id. at 14. 
It found that 99 percent of communities are served by 
only one cable operator, and even in communities served 
by two or more systems, each system typically has a 
monopoly over its area. The Court further found that 
the d e r a t i n g  horizontnl concentration in the cable in- 
dustry gave multiple system operstors increasing market 
power, and that increasing vertical integration in the in- 
dustry provided an incentive for many multiple system 
operators to favor affiliated programmers over local 
broadcast stations. 

Cable systems were also found to have incetl- 
tives to drop independent broadcast stations because they 
compete with cable programming for advertising. and 
particularly independent broadcast stations which tend to 
have programming and advertisers most similar to cable 
programmers. In addition, cable systems have an inm- 
tive to drop broadcast stations in order to improve their 
marlret for premium cable services. Indeed, the Court 
found that significant numbers of broPdcsst stations had 
been refused carriagebefore must carry was emcted. Id. 
at 22. 

The Court also found considerable evi&nw 
that stations deaied carriage were at serious risk -use 
being cut off ti-um large segments of their potmtial audi- 
ence meant lower viewership and therefore lower adver- 
tising revenues. Although the cwrt noted that there 
was evidence supporting the opposite conclusion, the 
Court found Congress's conclusion reasonable that the 
growth of cable threatened broadcasting, given the de- 
cline in the fate of growth in the number of brosdcast 
stations before must carry, the unprecedeuted failure of 
a number of broadcast S ~ U ~ ~ O M ,  and the decline in b d -  
cast revenues in real terms during a period in which a- 
ble's advertising revenues nearly doubled. Id. at 29. 
The Court thus found r n u s t v  a direct and effective 
means of addressing this problem becouse it emured that 

f3nnnued onpgs  25) 
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a number of I d  broadcost stations would retain cable 
carriage, and thus audience ~cce88 and revenues. Id. at 
31. 

The court dressed the narrow tailoMg ques- 
tion first by finding that the burden imposed by must 
carry on the cable industry was modest. Most cable sys- 

to fulfill their must-carry obligations either becpuse they 
were already carrying sufficient broadcast stations to 
meet those obligations or because they had sufficient un- 
used channel capocity. Only 1.18 p e m t  of cable chan- 
nels nationwide was used to carry signals that had to be 
added to fulfill their must-carry obligations. And even 
lhis modest burden WM diminishing as cable channel ca- 
pacity increased. Id. at 32. 

Although rejecting the strictest least restrictive 
altemntive pnnlysis as innpplicable for a content-neutral 
regulation, the court then d y d  the regulatory alter- 
nntivea proposed by the cable industry and determined 
that none was an adequate method of accomplishing 
Congrese's purposes. The alternatives that had been sug- 
gested included: a more limited must-carty requirement; 
a switch on subscribers' television sets that, in combina- 
tion with an antenna, would permit viewers to switcb 
behueen cable and broadcast signals; leased ~ccess chan- 
nels open to both bropdfpst stations and cable program- 
mers at regulated nles; government subsidies for finan- 
cially weak broadcast stations; and enforcement of an- 
titrust laws against cable operators. 

tems (94.5 percent) had not dropped any programming 

Breyer Concurs In Pari 
Justice Breyer parted with the other members of 

the msjority with respect to justifying must carry E& a 
~FSUM of promoting fair competition. Intimating doubt 
that must carry could be upheld as an economic regula- 
tion alone, Justice Breyer nonetbeless provided a fifth 
vote for upholding the provisions on the ground that 
must carry survived intermediate scrutiny as a regulation 
aimed at providing viewers who lack cable with ' 8  rich 
mix of over-the-air programming by guaranteeing the 
over-theair stations that provide such programming with 
the extra dollars that an additional cable audience will 
genemte." Twnerl l  (Breyer, J., concurring) (slip op. at 
1). 

In his view, important First Amendment inter- 
ests supported both sides. He argued that compulsory 
carraige extracts a serious First Amendment price, but 
also that by promoting dissemination of information 
from diverse and antagonistic sources must carry was 
aimed nt furthering 'the public discussion and informed 
deliberation" that 'the First Amendment seeks to 

achieve.' Id. at 2. In Justice Breyer's view, therefore, the 
key question was whether must carry struck a reasonable 
balance behueen potentially speech-restricting and speech- 
enhancing consequences. Breyer emphasized that the 
statute imposed only a limited burden on the cable industry 
and its customers and that absent must carry the revenues 
and programming of broadcast stations would likely de- 
cline. He therefore concluded that Congress could reason- 
ably determine that must cnrry will help over-the-air view- 
em more than it will hurt cable subscribers and that the 
First Amendment does not 'd ic taa  a result that favors the 
cable viewers' interests.' Id. at 4. 

Four Justices Dissent 
The dissenting justices argued that must carry was 

far broader lhan necesuy  to promote fair competition and 
tberefore could not be justified as a nnrrowly tailored 
means of addressing anticompetitive behavior. Further- 
more, they saw no argument for must carry as a means of 
promoting a multiplicity of programming 8ources that WM 

not heavily content-based. They found that the record in- 
dicated no overall threat to the broadcast system and ex- 
plained that because must carry protected only the more 
marginal stations within each market, the regulations indi- 
cated a specific interest in protecting Content offered by 
those stations. Therefore, the dissenters reiterated their 
earlier position that the provisions 'should be subject to 
strict scrutiny, which they surely fail.' Turner I1 
(O'Connor, dissenting) (slip op. at 7). 

Left Open: Low Powers 
Finally, one question was left open by the Court 

the constitutionality of a provision requiring cable opera- 
tors to carry low power broadcast stations on unfilled 
must-carry channels if the FCC determines that the stations 
would address informational needs not adequately served 
by full power stations because of the distance behueen the 
full power stations and the community. See 47 U.S.C. 
95 534(c), 53G) .  In Turner I, the Court had expressly 
remanded the question whether these provisions were 
content-neutral. 5121J.S. nt6434.n.6. Onremaod,the 
lower court had found the provisions content-neutral and 
upheld them under intermediate scrutiny. Nonetheless, the 
Court, over a strongly-worded objection by the dissenting 
Justices, found the record insufficient to support disposi- 
tion and expressly left the question open. 

Nory Miller is a partner in the Warhingron ofice of 3enner 
& Block, which definded the must-cany provisions of the 
1992 Cable A n  on behalf of the NarionuI Association of 
Broadcarters and the Associarion of Local Television Sta- 
fions. 
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Atlanta Journal-Constitution California Supreme Court Rue w. #-Mart - 
Moves To Dismiss Jewel1 Suit Grants Review of 

"Fly Along" Suit 
Pennsylvania Superior Coutt 
Orders Retrial For $1.49 

lhe Atlanta Journal- Million Employment libel 
Constitution bas answered what the at- The California Suoreme Court 
torney for former Olympic park bomb- 
ing suspect, Richard Jewel], bas called 
the 'mother of rill libel claims," with a 
motion for judgment on the pleadings. 
Dividing the eighteen p m g e s  identi- 
fied by JeweU 88 defamptory into four 
categories; i.e., "(1) statements report- 
ing that plaintiff approached the media 
for interviews or sougbt out publicity 
for his actions; (2) statements reporting 
that investigators believed plaintiff fit 
the profile of a lone b o k ,  (3) state- 
ments characterizing plaintiffs prior 
record M a law enforcement officer; 
[and] (4) observations in the opinion 
columns of David Kindred musing 
pbwttheso mecimes fleeting qunlity of 
the label 'hero' and noting similarities 
between the law enforcement investiga- 
tion into plaintiff's possible involve- 
ment with the Olympic Park bombing 
and the past investigation of another fa- 
mou8 murder suspeck' the newspaper's 
motion attaclis the complaint on eeved 
grounds. 

lhe &[anta Journal- 
Constitution argues that the statements 
must be dismissed becouse; '(1) they 
rn not defamatory; andlor (2) they do 
not contain verifiable statements of fact, 

ion that are not susceptible to being 
proven true or false; &/or (3) they 

veying the meaning ascribed to them by 
the plaintiff." In addition, the newspa- 
per argued that should the court convert 
the motion to one for summary judg- 
ment and consider the public record ma- 
terials submitted with the motion, the 
court should conclude that Jewel1 will 
not be able to bear the 'constitutional 
burden of proving substantial falsity." 

The Atlanta Joumnl-cOnstitution is be- 
ing represeoted by Peter C. Cnnfield of 
Dow Lohnes & Albertson in Atlanta, 
GA. 

but rnther constitute StDtementS of opin- 

CQMOt repsonably be interpreted 88 COII- 

has agreed to the defendants' request for 
review in S h u h n  v. Group W Produc 
tions, 1996 W L  718183 @ec. 13, 19%), 
an invasion of privacy suit arising out of a 
1990 episode of "On Scene: Emergency 
Response" which broadcast the reacue of 
plaintiffs, Ruth and Wayne Shulrrmn, fol- 
lowing an automobile accident on a Cali- 
fornia highway. 

In its December 1996 opinion, 
the Califomin Court of Appeal affirmed 
the dismissal of those portions of the 
complaint arising out of the filming that 
took place on the highway but reinstated 
the claims for the portions of the broadcast 
which were filmed once inside the rescue 
belicopter. See IDRC LibelLerrer, Jan- 
upry 1997 at p. 1. 

In their brief to the California 
Supreme Court the defendants argued that 
the California Court of Appeal improperly 
applied the balancing test for claims 
premised upon invasion of privacy laid 
out by the California Supreme Court in 
Hill v. NCM, 7 Cal.4th 1, 865 P.2d 633, 
26 Cal.Rptr.2d 834 (Cal. Sup. Ct. 1994). 
The defendants argued that Hill, in which 
the court found that college &e&' pri- 
vacy interests were outweighed by the in- 
ter&~ of theNCAA in maintaining n dzyg 
testing policy, was inapplicable becouse 
Hill did not involve any First Amendment 
principles. 

The defendants also contended 
that the media should not be held liable for 
the broadcast of legally obtained and 
newsworthy material merely because 
members of the audience might tind it of- 
fensive. In addition, the defendants ar- 
gued that liability should not attach for the 
disclosure of true facts which have already 
beem published or for newsgathering activ- 
ities which result in a publication in the 
public interest. 

Davis Wright Tremaine in Los Angeles 
will be representing the media defendants 
before tbe. California Supreme Coult. 

Holding that the doctrine of col- 
lateral estoppel does not apply to M un- 
appealed decision of an unemployment 
referee, the Pennsylvania Superior Court 
has reversed a $1.49 million libel judg- 
ment against K-Mart for comments made 
concerning the termination of the plain- 
tiff, Patricia Rue. Rue v. K-Mar# C o p ,  
No. 02531 (Pa. Sup. Ct. 03/20/97). 
Following Rue's firing in 1989, K-Mart 
officials called a meeting of Rue's co- 
workers to tell them that she WM fired 
for eating and concealing a bag of potato 
chips. Rue then filed for and received 
unemployment compensation benefits. 
K-Marl appealed the award of benefits 
and lost with the referee stating that Rue 
'did not misappropriate company prop- 
erty and did not eat a bag of potato chips 
on January 10, 1989." K-Mart did not 
appeal the decision while Rue followed 
up her victory by instituting an action for 
defamation. 

At trial, K-Mart was precluded 
on the basis of the unemployment ref- 
eree's decision from attempting to prove 
that Rue did, in fact, steal a bag of 
poiatochips. Whileapanelof  the 
Pennsylvania Superior Court initially af- 
firmed the decision, motion for reargu- 
ment eu bmc was granted in August of 
1996. In ordering the new trial, the 
court noted that the policy considerations 
underlying unemployment compendon 
did not support the extension of collat- 
eral estoppel into defamation uuita. In 
the words of the court, '[tb do so would 
be. to hold, in effect, that [K-Mart] 
looses [sic] the defamation suit based 
upon the fmding of an unemployment 
compensation referee, even though sig- 
nificantly different procedures apply and 
different policies and goals are. 111 stake 
in the unemployment compensation pro- 
ceeding. Those policies and procedures 
operate to Fender a [sic] unemployment 

(Continuedonpage27) 
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compensatioo hearing less than a 'full 
and fair opportunity to litigate' the facts 
relevant to the subsequmt action." Slip 
op. at 23-24. 

K-Mart was represented by Mark R. 
H o d  of Buchanan Ingersoll in Pitts- 
burgh, PA. 

Minnesota Supreme Court 
Denies Review in Suspected 
Arsonist Case 

The Minnesota Supreme Court 
has denied further review of k b l e  v. 
Cowlcs Media. Inc., No. C3-96-1738 
(Minn. 03/18/97), a suit which arose 
out of 1994 Star Tribune article which 
reported on several suspicious fires and 
the ensuing investigation which focused 
011 the plaintiff, Ray Kaneble, Jr. See 
LDRCLibelLarter, March 1997 at p. 5.  

The denial of review lets stand 
a g m t  of summary judgment in favor of 
the defendant. The Minnesota Court of 
Appeals found the article to be nouac- 
tionable on the basis that it simply did 
not whin a defamatory message. Cit- 
ing H a y m  v. A@ed A. KmpJ 8 F.3d 
1222, 1227 (7th Cir. 1993), the court 
stated that, "if it is plain thnt the M e r  
is exp-g P subjective view, M inter- 
pretation, a theory, a conjecture, or sur- 
mise, d e r  than claiming to be in pos- 
session of objectively verifiable facts, 
the statement is not actionable.' 

Cowles Media was represented by John 
P. Borger of Fnegre & Benson in Min- 
neapolis, MN. 

Saddam Hussein's Lamsuit 
Dismissed 

A French court has dismissed a 
libel suit tiled by Iraqi leader Saddam 
Husseh against Le Nouwl Observateur, 

a French weekly magazine. The suit 
was dismissed on the ground that Hus- 
sein should have sued under laws pro- 
tecting chiefs of state from insult, rather 
than under libel laws. The action pmse 
out of a September 1996 editorial writ- 
ten by Jean Daniel which criticized 
France and the European Union for their 
apathy in the face of Hussein's tyranny. 
In the editorial Daniel referred to Hus- 
sein as a perfect idiot, a killer and a 
monster. 

Rip Torn Wins 3475,000 
Libel Judgment From 
Dennis Hopper 

Another actor v e m  actor libel 
suit has resulted in liability and a rather 
sizable award PP actor Rip Tom has re- 
portedly won $475,000 from Dennis 
Hopper following a March 7 verdict. 

Tom sued Hopper for com- 
ments made during a May 1994 Tonight 
Show appearance. During the segment 
Hopper discussed the making of the 
movie 'Easy Rider,' in which he starred 
and directed. Discussing the casting of 
the film Hopper disclosed that Tom did 
not get the part because he pulled a 
lolife. The $475,000 award was made 
up of $300,000 for loss of income and 
$175,000 for emotional distress. 

In 1995, actress Eke Sommer 
was awarded $3.3 million in a libel suit 
against Zsn Zsn Gabor and her husband, 
Frederic Von Anhalt, for comments the 
couple made to a German reporter dleg- 
ing that Sommer wa6 broke, lied about 
her age, hung out in sleazy bars and 
made money selling handknit sweaters. 
See LDRC LibelLener, J ~ ~ a r y  1996 at 
p. 1. 

IN CASE 
YOU MISSED IT.. . 

Broadcasting & Cable 
magadne reported that Inside Edi- 
tion had won the Investigative Re- 
porters & Editors award for the best 
investigative news report on broad- 
cast television for 1996. It was the 
first time the award was won by a 
syndicated news magazine pro- 
gram. The report was an expose on 
C e d  h r a n C e  d e s  SCBms and 
involved the use of hidden cameras 
to capture the insurance des- 
committing fraud nnd forgery. The 
judges, noting the the controversy 
engendered by the Food Lion litiga- 
tion, stated the the Inside Edition 
report was "a terrific piece of TV 
journalism that helps justify the use 
of hidden camem." 

The same investigative re- 
port won the prestigious George 
Polk Award last month. 

LDRC Would like to Thank 
Intern Brian Larkin, 
Fordham University 

'chool of Law, Class of 1997, 
For His Contributions 

To This Month's 
Libelletter. 
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§UPREME @OUR-ir UJPDAUE - 

Word of Faith 
World Outreach Center 

Church v. Sawyer, 
90 F.3d 118 (5th Circuit), cert 
denied, 65 U.S.L.W. 3624 (No. 

96-1 056,3/16/97) 

The Supreme Court also let 
stand the dismissal of clnims of RICO 
and civil rights violations brought by 
televangelist Robert Tilton's church, 
the Word of Faith World Outrepcb Cen- 
ter church. against ABC. Following a 
1991 Primlime Live broadcast which 
alleged that the minister led an extrava- 
gant lifestyle and lied to his followers, 
the church brought suit alleging that 
ABC had violated the RICO statute and 
had conspired to deprive Tilton and his 
followers of theb religious rights. The 
United States cwrt of Appeals for the 
Fifth Circuit affirmed the dismissnl of 
the claims in August of 1996 holding 
that the church failed to show a pattern 
of mck&ring activity and rejecting the 
church's argument that 42 U.S.C. 
91985, which wm intended to nddrw 
conspiracies motivated by racial ani- 
mus, should be expanded to cover wu- 
spiracies against religions. Sce IDRC 
L i b e U t e r ,  September 19% at p. 1, 
May 1995 at p. 1, April 1995 at p. 1. 

Tbe questions pffsented by the 
petition were: (1) Is the wverage of 42 
U.S.C. $1985 (3). limited solely to 
c98e8 involving racial bias, or does the 
stptute reoch conspiracies, such 98 the 
one b, specifically intended to shut 
down church luad its ministries with the 
aid of state officipl~ because of religious 
bigotry? (2) May predicate acta of rack- 
eteering activity -no mptter how many, 
of what character, or extending over 
what period of time-form a 'pattern of 
racketeering activity" only when they 
are part of separate illegal schemes? 

Millus v. Newsday, Inc., 
89 N.Y.2d 840 (N.Y. Ct. App.), 

cert. denied, 
65 U.S.L.W. 3646 

(NO. 96-1 31 5,3/25/97) 

The United States Supreme 
Court has let stand a decision of the 
New York Court of Appeals holding 
that a statement in an editorial that the 
plaintiff, * WM &g for state M- 
sembly, 'admits he doesn't expect to 
win and is relieved by the prospect," 
was a statement of opinion and not of 
fact. The decision by the New York 
C o b  of Appeals reversed a decision of 
the Appellate Division, New York's 
mid-level court, which held that the use 
of the word "admits" created a tacit 
quotation under the Supreme Court de- 
cision in Milkovich and conveyed to the 
reasonable r d e r  that the newspaper 
was giving a factual account of a state- 
ment actuaUy made by the plaintiff. See 
LDRCLibelLener, December 19% u p .  
9,  March 1996 at p. 9. 

The questions preseoted by the 
pelition were: (1) Did the petitioner, a 
public official, meet the burden im- 
posed by New York Times v. Sullivan 

actual malice on the part of the respon- 
dents sufficient to defeat their motions 
for summery judgment? (2) When the 
evidence demonstrates that the word 
"admits" WM never stated by the peti- 
tioner, and that the word used in the re- 
porter's draft is "seems," is it within 
the contemplation of constitutionally 
protected freedom of expression for 
newspaper, in substituting 'admits." to 
assume that its readers will accept the 
result p8 opinion? (3) May any state- 
ment appearing on an editorial page be 
considered opinion per se. and thereby 
be constitutionally protected? 

and its progeny of showing falsity and 

Schmring v. 
Courier-Journal and 

Louisville fimes, 
unpublished (Ky. Ct. App.), 
cert denied, 65 U.S.L.W. 

3624 (NO. 96-1110, 3/18/97) 

The Supreme Court also de- 
nied review of n affirmance of sum- 
mary judgment for the defendant in a 
CBSe arising out of pre-election editori- 
als critical of the plaintiff, who was 
seeking re-election a6 Jefferson Dis- 
trict Court Judge. The Kentucky 
Court of Appeals found that the edito- 
rials, which included allegations that 
the plaintiff had an 'uncertain grasp of 
the law and an erratic temperament," 
were either incapable of beiig proven 
false. or were not published with actual 
mnlice, p8 many of the statements were 
supported by the interview notes taken 
by Ihe editorial writer. 

The questions presented by 
the petition were: (1) Are statements 
which are. defamatory per se. at com- 
mon law. which impute inappropriate 
courtroom behavior and legal incom- 
petence to sitting judge, absolutely 
prinleged under the First Amendment 
because they are purportedly incapable 
of being proven true 01 false? (2) May 
"absence of malice" be said to have 
beea conclusively established in a m~ 

didpublic figure defamation case in 
which the plaintiff bas not been given 
a fair opportunity to complete her dis- 
wvery? 
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SLAPP Suit Law Does Not Prohibit Malicious Prosecution Claim 
Lucas v. Swanson & Dowda//, No. GO157273 (GI. Ct. App. 4 Dist. Feb. 27,1997) 

The malicious prosecution 
action of a newsletter publisher - 
who had been sued for libel and tor- 
tious interference by the owner and 
management of a mobile home park in 
California - was incorrectly dis- 
missed, held a California appeals 
court, which reinstated the action. The 
wurt said that newsletter's comments 
relating to a controversy over rent 
control were protected under the peti- 
tion c l aw,  and therefore MY accuse- 
tions against the publisher would have 
to include claims the statements were 
made with actual malice. Lucar v. 
Swamon & Dowdall et al., No. 
G015273, 1997 Cal. App. LEXIS 
(Cal. Ct. App. 4 Dist. Feb. 27, 1997) 
(to be reported at 61 Cal. Rptr. 2d 
507). 

Describing the original case 
against the newsletter publisher as a 
SLAPP (strategic lawsuit against pub- 
lic participation) suit, the court also 
said that California's adoption of M 

anti-SLAPP law was not intended to 
reduce remedies otherwise available to 
a SLAPP-suit defendant, such as mali- 
cious prosecution. 

Newsletter Campaign leads to 
Libel and Tortious Interference 
Claims 

In late 1986, Nelson Lucas 
purchased a mobilehome in the Del 
Pardo Mobilehome Park in Anaheim, 
Calif. He soon becpme active in the 
park homeowners' association, and 
began writing newsletters about rent 
control. 1997 Cal. App. LEXIS 140 at 
*4-5. 

Owners of the mobilehome 
park sought long-term lesses fFom teu- 
ants in November of 1988; such leases 
would have circumvented a circulating 
ordinance for mobilehome rent wn- 
trol. Id. at ' 5 .  In a series of newslet- 
ters, Lucas urged tenants not to sign 
any long-term leases, criticized rent 
increases, and described campaign 
contributions by park owners to city 

council members. Id. at +6. 
In December 1988, the own- 

ers instituted hvo rent increares, bring- 
ing the total increase in 1988 to 44.6% 
in some cases. Lucas urged mobile- 
home residents to write to the mayor 
and city council to "let them know 
there are real live people who are be- 
ing bankrupted for the benefit of 
greedy park owners." Id, at '7 n.5. 

In March 1989, the limited 
partnership owner and management of 
the mobilehome park sued Lucas for 
libel, trade libel and interference with 
prospective economic advantage. The 
suit sought $500,000 in punitive dam- 
ages and a permanent injunction to 
stop a "course of defamation." 

In May 1990, the suit was 
voluntarily withdrawn. In July 1990, 
Lucas filed a malicious prosecution ac- 
tion. Id. at 9. 

This claim was dismissed in 
August 1993, with the trial court hold- 
ing that the defendants' lawyers could 
"form at least a prima facie opinion" 
that there WM a 'tenable basis" to 
bring a libel action against has. The 
trial court concluded that if the state- 
ments were false, they would 'tend to 
reflect poorly on the management com- 
pmy," and dismissed Lucas' malicious 
prosecution suit. Id. at *lo. 

Anti-SLAPP law Does Nd Bar 
Malicious Prosecution Suit 

The appeals court began by 
noting that Lucas' malicious prosecu- 
tion claim would have been unnm- 
sary had the California anti-SLAPP 
provision, CAL. CODE OP Crv. PROC. 9 
425.16, been effective at the time the 
initial libel suit had bee0 filed. Indeed, 
the court had earlier chamcterized the 
initial suit as follows: 'If ever there 
was a S U P P  suit, the one filed in 
March 1989 by a mobilehome park 
owner and its management against a 
rent control activist was it." Id. at '2. 

Although the anti-SLAPP law 
did not take effect until Jan. 1, 1993, 

too late to have benefited LUCM, the 
court rejected the contention that its 
passage had rendered L u w '  case 
moot: 

While the commentators have 
generally considered malicious 
prosecution to be an Unsatisfac- 

nothing in section 425.16 (or 
anywhere else for that matter) 
indicates that the Legislature 
wanted to reduce existing reme- 
dies against SLAPP suits, how- 
ever cumbersome and unsatis- 
factory those remedies might 
be. 

Id. at *12. 
Under California law, the test 

for malicious prosecution is the 
"objective tenability" of the original 
claim. Id. at 114-15. The mobilehome 
owners' claims thus had to be evalu- 
ated in light of the activity that gave 
rise to those claims - Luas' com- 
ments in a local political struggle. 
Given the broad protection afforded 
such comments "under the federal and 
state constitutions, including the right 
to petition, freedom of the press, and 
freedom of speech," the court held that 
*no reasonable attorney would press 
tort claims against Lucas for statements 
in a newsletter without at least first 
considering whether he was fonstitu- 
tionally immune from them." Id. at 
*16. 

The court found it unneces- 
sary to consider Lucas' speech and 
press rights, holding that it should 
have been "clear to MY remonahle at- 
torney that Lucas' comments were pro- 
tected by his right to petition as gupr- 
anteed by the federal constitution." Id. 

~n reaching this conclusion, 
the court considered the No- 
err-Pennington doctrine (derived from 
Eastern R.  Presidents Conferenn V. 

Noew Motor Freight, Inc.. 365 U.S. 
(Conhnued on pnge 30) 

tory remedy for SLAPP suits, 
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I S W P  Suit Law Does Not Prohibit 
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127 (1%1), and Unired Mine Workers 
ofAmcrica v. Pemhgton, 381 U.S. 657 
(1965)), which the appeals court held 
provides 'broad immunity for petition- 
ing activity." Id. at +19. The wurt sPid 
that the Noerr-Pennington immunity 
from liability for injury resulting from 
exercise of the right to petition the gov- 
ernment applies not only in the antitrust 
context, but libits liahility 011 defamn- 
tion and economic interfemce theories 
as well. Id. 

The court then considered the 
impact of the Supreme Court decision in 
M c U O M L ~  v. Smith, 472 U.S. 479 
(1985). which, without cotlsidering the 
Noerr-Pennington doctrine, declined to 
afford ahsolute immunity to allegedly li- 
belous StDtements mnde to government 
regarding an official nominee, pmvid- 
ing instead a qualified immunity defea- 
sible upon a showing of malice. The 
court reasoned that even taking Bccount 
of M c D o ~ l d ,  the Noerr-Pennington 
doctrine would require -a reasonable at- 
torney to conclude there is at least a 
need for actual malice before proceeding 
in a tort action basad on activity within 
tbe petition CIW" Id. at -2) - 811 ac- 
tual malice .dogous to the traditional 
and familiar d e  of New York T i  v. 
Sullivan' Id. 

The court concluded that it was 
t h u s u n n e c e s r a r y t o ~  ' whettrcr 
Lucas' comments were absolutely im- 
munizedor pmtectedonly under theac- 
tual malice stpndard of New Yo& T i  
v. sulliwn, 346 U.S. 254 (1964): 

Even given the latter standard, 
no reasonabIe lawyer could have 
concluded that libel aad eco- 
nomic interfereace claims were 
viable without actual d i c e .  On 
top of that, no reasonable lawyer 
would ever have thought that 
comments in a newsletbx hearing 
on a rent control controversy and 
directed against 'greedy Innd- 
lords" could ever be the object of 

prior restraint via M injunction. 

Id. at +30. 

In closing, and without elabo- 
ration, the court rejected the mobile- 
home owners' argumemt that the. actual 
malice standard WM not necessary be- 
cause only private communications be- 
tweea private parties were involved. Id. 
at 33. 

The court also has a useful set 
of citations to other cases around the 
country in which the petition analysis 
was applied to newsletters and other 
communications addressed to the public. 
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