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NEWSGATHERING FIFTH CIRCUIT SECOND CIRCUIT 
. SAFEGUARDS BY FEDERAL REVERSES SCHOOL 

CASE OUT-TAKES COUKl 
In an unprecedented decision. a 

federal district court judge in Philadelphia 
enjoined Inride Edition reporters from 
various newsgathering activities as they B~ ja& M. w& 
pertain to two executives of U.S. March 15, a Fifih 
Healthcare and their families. WOl/son V. Circuit panel invalidated two By Swan Weiner 
Lewis, Civil Action NO. 96-1162 (E.D.*a. 'confidentiality orders" entered in the The United Slates Court of Appeals 
April 8,1996) forty-year old Baton Rouge, Louisiana for & Second circuit has -rndiigly 

Clearly concerned about modem school desegregation case at the request of resffirmed out-tales Md other 
television newsgathering equipment -- the local elected school M. D O V ~ I  v. newB gathering 
vid--meras. -m le-, and ~ a r r  Baton Rouge Parish Sdrool Board. from compelled disclosure 
directional d e s .  for example - the court --~.3d-, 1996 WL 115722, 64 USLW unless a pprty's claim "virtunlly rises or 

Out Of 2588 (5lb Cir. 1996). Both district court falls with the ddss ion  or exclusion of 
orders were directed at the school board tk p r o f f e d  evidence" sought by a 

subpoena. The Court's decision in 
Capital City Press, which publishes Aoolication to Ouash Subowna (0 NBC 

NEGLIGENCE THEORY the Baton Rouge Advocate. and the (Krase V. ~raco), Docket NO. 95-9118 
p w m m  TO PROCEED IN Louisiana Television Broadcasting issued on Apd 4, 19%. strictly applied 

Corporation. licensee of WBRZ-TV, the New Yo& State Shield Law's three- 

Fifth Circuit granted the news outlets' 01 necessary" withi0 the meaning of the 
united slates ~ i ~ ~ r i ~ ~  Judge waiter S. emergency motion for an expedited appeal. . Shield ~ a w  o d y  when a claim or defense 

National and Texas amici filed separate rises or faus" on the e~i&ce. 
death =tion brought by ATF briefs in support of the Mvocate and Rejecting mi argument routinely 

WBRZ. (continued on p g <  17) 

SECRECY ORDERS Applies New York Law to 
New York Based 

BroadcasUBroadcaster 

an 
plaintiffs. 

(c0"timedonpogr 25) itself. 

successfully Cbaknged the orders. The test Md held b t  evidence is 'critical 
WAC0 WRONGFUL 

DEATH SUITS 

Smith, Jr., has let stand negligence claims 
in a 
agents (or their surviving family members) 
who were injured in the ill-fated February 

The first order struck down by the 28, 1993 raid on the Branch Davidian 
Fifth Circuit was entered by District Judge Compound in Waco, Texas, against Cox 

~ ~ ~ ~ ~ r i ~ ~ ,  hc., K ~ X  ~ ~ d ~ ~ ~ i , , ~  John V. Parker. Jr. on March 1, 1996 
('the March 1 Order'). The March 1 Co.. and American Medial Transport, a 
Order gagged the twelve elected school local ambulance service. Risenhwwr. et 
board members, ranking school system can Only be 

al. v.England. ef al., Civil No. W-93-CA- 
officials, school board lawyers and chacterized a for the media 

from mal;ing mMY w r i~en  or defendants, a Minnesota Court of 
138 (W.D. Tex. April 2, 19%). see also 
LDRC LibelLetm July, 1994 at p. 3. 

Although Judge Smith dismissed the 
any draft school desegregation plan' bemg Was a public figure rind that ak@lY causes of action against the newspaper 
prepared by the School Board for ~ f ~ ~ r Y S ~ t e ~ n t s  d e b Y  a** based upon breach of contract, intentional 

& 
submission to adverse parties in the C O ~ n l a ~ r  on a lalk radio Program infliction of emotional distress, conspiracy 

,,-ontinue~onp.gr 21) were. in their context, substantially true, 
hyperbole oropinion. Hunter v. and interference with a law enforcement 

Hanrnan, C2-95-2143 (Filed April 16, officer's duties, he ultimately denied 

-. 
MINNESOTA COURT OF 
APPEALS ISSUES BROAD 

OPINION DECISION 

In an opinion 

oral Comment. espect of Appeals panel held a sports doctor 

(Connnurd on p g e  16) 
SHELVES FRCP 2 6 C )  

AMENDhENTS BUSINESS WEEK EN BANC 
SOUGET P. 9. 
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Hra This Ifsue..... 

Sprague Settled, p. 3 
PA S.Ct.: No New Trial for Inquirer, p. 3 

Press Wins on Summary Judgment Standard, p. 3 
Finding of "Opinion" Reversed, p. 3 

Hit Man: A New First Amendment Test, p. 5 

prior Restraint Vacated in Oregon, p. 6 
Gag Reversed in California, p. 6 
Access to Executions in California, p. 6 

Indemnification of Sources: A PrePublicatiodPre- 
Broadcast Committee Roundtable, p. 7 

En Banc Review Sought by Bankers Trust in Burim 

Judicial Conference Advisory Committee: NO FRCP 
Week Decision, p. 9 

26 Q Amendments, p. 9 

SDW. Libel Conflicts Decision, p. 11 

State Cannot Sue for Libel, Disparagement, p. 13 
Negative Campaign Suit, p. 13 

Legislative Issues: 
*Federal Trademark Dilution Protection p. 15 
*Disparagement and Surveillance Bills Die in 

rWarylandp. 15 

WIN§ A M T A  UBIElL TIRIAL 

By Robin Bimtedt ground that the caption to 
T i  Inc. defied the odds and the photograph did not 
won a libel trial in federal clearlyattributeittothePan 
court in Atlantn - concerning Am affidavit. 
n misidentified photograph The casc therefore went 
published in TIME magadne's to the jury on the question 
1992 cover story about the of negligence and. for 
bombing of Pan Am 103. A pu~poses of presumed and 
pic- of the plaintiff Michael punitive damages, on 
Schafer was mistakenly 's~tualuslice." 
identified as David Lavejoy, n We always believed the 
reported double agent who evidence would show that 
allegedly told terrorists that a Time and Roy Rowan acted 
team of CIA a m  would be in n respwsiblt journalistic 
on the flight. In the manner. since Rowan 
inflammptory words of confirmed the photograph 

with two other muTce8. But 
Scbafer's &=Y Damis J. ~nforhrnately one of those 

'-TIMEmagadne 8ou~ce8, who appeared at 

Schafer's picture on n deposition, disputed in part 
we* and what Rowan said he told 

attorney mauaged to put on around the world." 
Time's reporter, Roy trial rimcUs pan 

Rowan, obtained plaintiff 8 103 story - bad been 
picture (with the mistaken in publish& 

effidnvitofaPan Amlawyer controversipl it 
in the civil clars action suit theory of the 

But Timc never prevded an a theory. 

did in this c ~ s e  to put MI. trial through a 

publish it to 20 million people him. NW, plaintiff-a 

identification) from the repom and WflS 

filed by the victims' familia. crash that frorn the 

"fair *pod' defense; Judge (Jurors h a d  teabony 
Willis B. Hunt Jr. disallowed (ConHnurdOnpagc 14) 
it as n matter of law on the 

LDWC DECIDES TO TAIN NAME 
A Note from R o M  6. Hawley, Media Defense Resource Center 
LDRC Chair suggested n lack of independence and 

As maay of you will recall, at the proposed various alternatives. while 
annual meeting last November, thc others questioned whether n new name 
Executive Committea proposed that was~kecess~~y. 
LDRC c h g e  its naroe to Mcdis Defense Given &e response. the Executive 
Resourct center. It was felt that n new Committee withdrew its proposal and 
name was important to reflect the broader decided to solicit the membership's v i m  
mission that LDRC bas assunted throughnmoreformalballotingprocess. 
concerning medin torts other than libel, The results were mixed. Although Media 
and to attract as members those media Law Resource Center drew the most 
companies that may not perceive votes, other choices also received 
themselves to be threatened by libel support, and n strong and quite emphatic 
actions. Somewhat to OUT surprise, the p u p  argued that the onme should not be 
proposed new name was promptly changeda(4. 
criticized. Some members thought thal Durinz its last two meetings, the 

Executive Committee consided the 
issues surmunding the proposed name 
change at length. Given the laclr of 
consenslur b u t  n new name and the 
sum& of ths good will associated with 
tbe old -, we have decided, a( legst 
for the time being. that we should remain 
the Libel Defease Resourrc Center. We 
appreciate your input - no other issue has 
generated such n vigorous response - and 
we look forward to continuing to serve 
you however we an, regardless of the 
name under which we operate. 

Roberr J. Hawlcy, of the Hearst 
Corporation, u Chair of the LDRC 
Execwive Commineee. 
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Pennsylvania Supreme Court 
Holds Contrary Jury Verdicts 

As to Original Article and 
Reprint of Article 
"Not Inconsktent" 

On April 12. the Pennsylvania 
Supreme Court ordered a Philadelphia 
trial court to enter a $6 million verdict 
on a defamation claim brought by a Late 
justice of the same court. M d e r m o n  v. 
Bi&fle. No. 46 E.D. Appeal Docket 
1995. Because the Pennsylvania 
Supreme Court was deciding the narrow 
question of whether the original jury 
verdict contained fatal inconsisteatcies, 
the defendants are free to appeal fmm 
the $6 million verdict on other grouads. 

The issue before the Pennsylvania 
Supreme Court, on plaintifrs appeal 
from the grant of a new trial, WPB 

whether the jury verdicts on the two 
separate defamation ~pses brought by 
the plaintiff were so inconsistent as to 
require a new trial. Slip op. at 1-2. The 
claims in McDermon resulted fmm a 
series of articles originally written by 
Biddle and published in the 
Philndelphia Inquirer in May 1983 
about the Pemsylvnnis Supreme court. 
The Inquirer subsequently republished 
the articles in tabloid form for use in 
promotional mailings to journalism 
schools and newspaper throughout the 
country. Copies were olso distributed at 
a February 1984 national confemce of 
the American Bar Association and the 
American Judicahm Society. Id. at 
2-3. 

The articles accused Justice 
McDermott of improper fivoritism 
toward the coal industry, aUegedly the 
result of contributions to McDermott's 
campaign for the Supreme Court fmm 
lawyers repnsenting coal companies, M 

well BS nepotism in connection with 
McDermott's use of his position to 
pressure the Philadelphia District 
Attorney to hire his son. After 
McDermott brought a suit for libel, the 
defendants reprinted the articles in 
tabloid form, along with en editorial 
and two cartoons. Neither the cartoons 
nor the editorial. which were critical of 

(Connmuionpogc 4) 

PRESS WINS SJ STANDARD 
IN PA 

By Michael D. Epstein 
Despite some rsent rulings that had 

alarmed media defendants. the 
Pennsylvania Supreme Court on April 
17, 1996 held that the Harrisburg 
Patriot-News WM entitled to summary 
judgment in a defamation action asserted 
against it by former Lycoming County 
District Attorney nnd US. Congressman 
AUen E. Ertel. In Enel v. llae Parriot 
Nnv~ Cb., Nos. 91 and 92 Eastern 
District Appeal DocLet 1994, the Court 
held that the case must be dismissed 
because Ertel failed to -his burden 
of pmving Wty when he WPB unable to 
produce any evidence demonstrating that 

News was false. 
The opinion codinus the 

importance of summary judgment in 
libel cases aad easurea that the burden of 
proof e t  forth in Hepps applies at the 

any Stakmnt published by the Patriot- 

summnryjudgmnt a g e .  
,tZonP.mcedmpp 27) 

Sprague Settled After 23 Yean 

Exactly 23 years after publication thc 
Philadelphia Inquirer has settled a long- 
standing libel suit bmught by Richard 
Sprngue. former chief of the homicide unit 
in the Philadelphia District Attorney's 
Office. The tcrms of the settlement wcrc 
not d i s c l d .  

?he Libel claim was haxd on a April 
1, 1973 front page article which 

investigation in which the son of a friend 
nnd former State Police Commissioner WM 

Ten years later, in 1983, a 
Pmnsylvania Common Pleas Court jury 
awarded Sprngue $4.5 million in damages. 
In 1988, the Pennsylvanip supmne Court 
overturned the verdict and ordered a new 
trial holding thnt Inquirer reporten, were 
improperly bnrred from testifying about 
information received from confidential 

In 1990, thesecond trial ended with a 
jury award of $34 million - $2.5 million 
in compensatory damages and $31.5 

(Connnurdonpgr 4) 

qUe8tilmed SpragUC's handling of a murder 

questioned. 

MuTce8. 

PA SWREhfE COURT 
REVERSESLIBEL 

DISMISSAL ON OPINION 
GROUNDS 

In a decision i d  on April 19, the 
Supreme Court of Pennsylvania, in 
another disappointing turn at that court 
for the Philadelphia Inquirer. reversed 
the dismissal of a libel claim. finding, 
contrary to the courts below, that the 
statements at issue could be defamatory. 
MacElrcc v. Philadelphia Newspapers, 
Inc., [J-187-951 (The lower coum had 
found the statements to be no more than 

At issue WM a reporl in the 
Philadelphia Inquirer Aut an altercation 
at a local college. AU of the participants 
in the fracas were African-American. 
The plaintiff, now-Judge, then district 
attorney of Chester County, was 
mtioned in the article: 

"Writing to a local newspaper 
[University President] Sudnkasp 
qucstioned remarks by the Chester 
County district attorney that one of the 
New Y o b  [in the a l t e d o n ]  had been 
stabbed. When D.A. Jpmes MacElree 
replied with quotations from police 

Glsnton, accused him of electioneering - 
'the David Duke of Chester County 
running for office by attacking [the 
college]." Slip op. at 2. 

Defendants. the newspaper and its 
reporter, filed a demurrer, which was 
swtaimd by the trial judge aad nffirmed 
by the appellate court. The appellate 
court rejected plaintiffs contention that 
the h p g e  accused him not mmly of 
beiig a racist, but of abusing his public 
oftice and committing state and federal 
offenses; that the article effectively 

harass a black college in order to appeal 

that the reference to the plaintiff was but 
n small piece of the news report and that 
overall, thc college officials cpme off as 

The Supreme Court. on the other 
band, found -a reasonable person could 
conclude that plaintiffs charpclerjration 
of the news report WM valid. "Such an 

(Comrt~edonpogo 4) 

opinion or U a m e a g .  

reports, the university's lawyer, Richard 

accused plaintiff of using his office to 

to White V O W .  'Ihe lower COurtP Mted 

dissembling. 
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Contrary Jury Verdicts Sprague 

L-4. 
Although the jury found for thel .  and -. in . February refused to reconsider thal 

f2ontinudfionpg# 3) 
the pennsylv- court, 
specifically mentioned McDermott or 
referred to his conduct. McDermou 
brought a second suit, and the two aftions 
were consolidated and tried together. Id. at _ .  

Fontimedfionp.ge 3) 
million in punitive damages. The Superior 
Court upheld the jury's liability fmding 
while reducing the punitive damages from 
$31.5 million to $21.5 million. 

In 1996* the 
Surneme Court refused to review the caw 

~ ". 
The Supremc Court disagreed, 

however, stating that "it is impossible to 
say that the . . . nrticles had precisely the 
same maning in the two publications 
when the reprinted articles are read 
through the scree0 of editorial and eattoon 
comment." Id. at 7. Noting that the trial 
court had instructed the jury to consider 
the cartoons and editorids with respect 
both to the issues of defamatory meaning 
and falsity, the Pennsylvania Supreme 
Court concluded that the jury might havz 
found two different defamatory meanings. 
one of which could not be proven false but 
the other of which McDemtt succeeded 

defendsnts aB to theinitial articles, on the 
ground that McDermou had failed to pmve 

that them false. they concluded 
McDermott had proved the tabloid q M t  
WM false and awarded $3 million in 

punitive damages. The trial court held that 
these verdicts were W y  inconsistent and 
granted a new trial on both publicalions, a 

the ruling that waa affmed by 

The Suprem Court began its 
consideration by stating the applicable 
slandard of review in Pennsylvania, 
namely that jury verdicts are to upheld 
unless there is no reasonable to 
support them. Id at 5. 

concluded that it wM simply not wble 

compensatory damages and $3 million in 

intermdate appellate court. hi. at 3-4. 

The intermediate appellate court 

article and the tabloid reprint were 
capable of two different defamatory 
meanings. to conclude that the jury had 
uncovered two different meanings WBS to 
conclude that the jury "possessed 
significantly more legal taleat that any of 
the professionals involved in the case." 
Id at 2-3. In his view, creating new 
theory of defsmntion, one on which 
appsrenlly no evidence WBS offered and 
on which the jury was not charged" was 
an 'eminently unreasonable theory. and 
therefore, violative of o w  standard of 
review." Id. at 3 (emphasis in original). 

dec's'on. 
The d e m e n t  came eight days before 

a petition for certiorari to the United States 
Supreme Court would have been due. Had 
the Supreme Court denied review the 
verdict would easily have been the largest 
fmdly affirmed libel verdict, 
outdistancing the next highest amount, a 
$3.05 million award in Brown di 
Williamson v. Jacobson, 821 F.2d 1119 
(7th Cu. 1989, by more than $20 million. 

According to the Philadelphia 
Inquirer. PNI publisher Robert I. Hall 
stated. 'We are confident that the United 
Statea Supreme Court would have ruled in 
OUT favor if it took the case. but we also 
are aware that the court takes very few 
cases: 
stated *it's time to move on.' 

After 23 years of litigation, Hall 

LibelLetter 

PA S U J l P m  CCDUJXT 
RE'VERSES LIBEL 

DXSMES4.L 

~oonnnuedfiomtpage 3) 
accusation amounts to a charge of 
misconduct in office. ~b appellant 
alleges in his complaint." Slip op. at 8. 

The Supreme Court rejected the 
analysis engaged in by the lower courts 
that the portion about plaintiff in the 
report WM slight and that the overall 
coverage may have been sympathetic. 
These factors did not mean that the 
statements about plaintiff could not bc 

The Court recognized that there 
was precedent to the effect that aeharge 
that someone WM n "racist" w a  not 
defnmatory. But in addition to 
suggesting that such a charge of racism 
in fercain circumstsnca, could support 
n defamation claim, the Court found 
that the s t a t e ~ n t s  at issue could be 
interpreted M more than D simple 
accusationofracism.w,thereisa 
concurring opinion by Justice Cappy 
emphasizing his view that n simple 
chargeof racism waa not. an a matter of 
law, action in defamation; that he did 
not understand the holding of the court 
to be differeat, and to the extent it 
suggested otherwise, it was no more 
than dicta.] 

The opinion just csne down, and 
requires more review and contrasting 
with some of the other more -t, and 
seemingly more expansive, d y s i s  of 
opinion from other state and federal 
courts. 

understood to be defamatory. 

19% Libel Defense 
Resource Center 

404 Park Avenue South. 16th 

New Yo&, New Yo& 10016 
Executive CommiDee: 

Robert J. Hawley (Chair); 
Peter C. Canfield; chsd Miton; 

Robin Bierstedt; 
P. Cameron DeVore (ex officio), 
Harry M. Johnston, III (Chair 

Emeritus) 

Floor 

Margaret Blair Soyster; 
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Hit Man: Mew Test for First Amendment Protection 
By Bruce W. Sanford and 

James E. Houpt 

To plaintiffs, it's a case that tests the 
boundaries of the First Amendment - to 
defendants and a group of mki curiae. 
it's a case that theatem First Amendment 
protections to the core. The subject of 
dispute is a pair of cases, Rim v. Paladin 

Not long after Perry's conviction, 
families and estates of the murder victims 
sued Paldin and owner Peder Lund, 
claiming that the publisher was liable for 
the mordeia under theories of aiding & 
abetting, civil coqimcy. negligence and 
strict liability. One of the plaintiffs' u)- 
counsel had won a groundbreaking case 
against the manufacturers and sellers of 

Ente~prises, Inc. (Civil No. 95-3811) and 'Saturday night specials,' cheap guns 
Sunders v. Paladin Enrcrprisw, Inc. oftea used in nim, and argues that the 
(Civil No. 96-444) pending in the United same principles should apply to 
States District Court of Maryland. publishers of 'dangerous' books. 

A 1993 murder-for-hire is the Plaintiffs clnim that any book 
unlikely impetus for the potmtial new purportedly written for would-be 
chapter in First Amendment wassins is beyond First Amendment 
jurisprudenfc. An intruder in a subuhm protection. Notwithstpnding disclaimers 
Washington. D.C. home shot and Wed that the book wan 'for academic shdy 
an in-home nurse and a 43-year old only,' plaintiffs claim the books were 
divorced mother, then disconnected the 'intended' to encourage and instruct 
respirator and s u f f d  the woman's 6- readers to murder in an effective manner. 
year-old retprded and quadriplegic son. 'Ibe complaint states, for example, that 

Suspicions quickly focused on the defmdants 'spccifidly and maliciously 
boy's father who, police believed, intended, and had actual knowledge that 
wanted his ex-wife and son killed to [the books] would be used by murderers.' 
claim the boy's $1.7 million Mttlement The books, plaintiffs charge, lack any 
from alleged medical malpractice that hnd deeming social value. 
left the boype-rmanently didled. The Defendants M filing summary 
facher, Lawace T. Horn, PD audio judgment this month, arguing that 
engineer from the glory days of Motown product Wity theories, like plaintiffs' 
Records, had been down on his luck for other claims. M inappropriate against a 
years. But the father had an ironclad, publisher. The sole basis to overcome 
albeit suspicious alibi - a videotape oonstitutiorrpl protection for freedom of 
showing him at home in Los Angela cl speech, defedmts protest, is the test of 
the time of the homicides. Brandenburg v. Ohio (1969). Muiring 

By tracking phone records, police that SpePLers intend that their speach be 
identified a Burpected accomplice. Jamar 'directed to inciting or producing 
Perry, an ex- and itinerant minister imminurr lawless action, and is like& to 
h m  Detroit. weat on hid LDst year with incite or produce such action' (emphasis 
only circumstantial evidenm linking him added). 
to the crimes. Among the evidaw wero A group of amici, including the 
records of Paladin Press. a Boulder, Society of Professional Journalists and 
Colorado publisher. showing that Perry the Freedom Forum, is supporting 
had purchased two books a year before 8 u m m ~ ~ y  judgment in the case by arguing 
the murders, Hit Man.. A Technial that controversial, even 'dangerous' 
Manual for Independent Contradors and speech, hap enjoyed a long pedigree in 
How to Make Disposable Silencers pol American history. Amici predict that 
11): A Complerr Illusrraed GI&%. Using liability agoinst Hir Man would spawn 
Hit Man as their star witness, prosefutors lawsuits for other expression, from 
convincedjumrsthatPenyhadfollow22 reports in the newspaper thnt inspire 
specific instmctions in the book, Jurors 'copycat' crimes, to defective novels that 
convicted Perry and sentarced him to di: describe murder too pccurptely. to 
for the murders. entertninment such M grnphic movies or 

controversial music like 'gangsta rap.' 

Amici argue that there is no principled 
way to draw lines between Hit Mm and 

of Firsc Amendment protection. 
Judge Alexander Willipms, a rrcent 

Clinton-appointee to the new Southern 
Division in the District of Maryland. WM 

expected to receive the summary 
judgement motion and a Bupporting brief 
from the add in mid-April. The court 
has set no date for nrgumeots on summary 
judgment. 

opening arguments in the.case 
against the remaining defendant in the 
murder case were April 7th in a Maryland 
statetrinlcourt. ThecPseagainstHornis 
expected to take a month. 

Mr. Smford u a p o n ~  and Mr. Houpt 
u an arsocinfc in the Wahington, D.C. 
O&Y of Baker & Hostaler. Along with 
Henry S. Hoberman. they are 
representing a group of amki in s u p p o ~  
of summmy judgment in the me. 

%mas B. KeuCy of Faegre & Benson 
and Lcr Levine of Ross. Diwn & 
Masback are repmenring the wenahas 
in this m e .  

CaUndesS Other PUblicatiOM for PlUpOSeS 

mMAN 
An Editor's Note: 

The notion that a book or magazine 
x television program or rsord should 
a held accountable for the acta of those 
who have read or s e a  or heard is not a 
lew one. But I sinccdy believe that it 
s a notion that thc media should risc up 
md defend against. 'Hit MM' is a 
d & y  agregious publication. It is 
he way of the world that the defendants 
n litigation m y  not represeat the 
ligheat discourse. But this case is one 
hat I believe dl LDRC memben should 
= following and even participating in 

bat the publication can be liable for 
what wan learned from its contents, it is 
lifficult to imagine what practical and 
ueptable lines would be drawn to 
krotect other publication and speech 
'rom similar attack - some of which 
nay be published by your clients. 
- S ~ d r n  Baron 

U h  appropripte. If the precedent is set 
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OREGON SWREME coma ORDER: 
VACATE m O R  &- 

On April 5, 1996, the Supreme 
court of Oregon issued a writ of 
-damus to the Circuit Court for 
Washington County. Oregon, 
commanding the trial judge to vacate a 
prior restraint that she previously had 
imposed on Sporting Goods Intelligence, 
a newsletter that is widely read in the 
sporting goods industry, or to show 
cause within 14 days why she had not 
done so. The Oregon Supreme Court 
took the action following expedited 
briefing on the newsletter's Emergency 
petition for n Writ of Mandamus. (See 
W R C  Libellater. March 1996, p .  15) 

The suit began in March after SGI 
published a two-sentence article in its 
newsletter about design trends in the 
product line of Adidas America, Inc. 
Filing suit in Oregon state court under 
the Oregon trade seta statute, Adidas 
sought and obtained an* ~&2 order 
that prohibited SGI from publishing any 
'alleged trade =re(' of Adidas and that 
sealed all proceedings in the case. SGI 
immediately challenged the order es 
invalid under both the Oregon and 
United States c o n ~ t i t u t i ~ ~ .  Although 
a circuit court judge subsequently 
unsealed the pleadingson file in the case, 
she prohibited SGI from publish@ any 
article containing information from en 
alleged 'proprietary booklet" prepared 
by Adidas without her prior permission. 
Adidas did not proffer, and the judge 
never reviewed, the alleged booklet 
before the judge imposed the order. 

Arguing that theotderdtutedan 
impermissible prior restraint, SGI 
initiated mandamus proceedings in the 
Oregon Supreme court, which imposed 
M expedited briefing schedule. Briefs it. 
support of SGI wen filed by n host of 
amici curiae, indudins the Newsletter 
Publishers Association, Dow Jones BL 
Company. Inc., The McGraw-Hill 
Companies. Inc., the National 
Association of Broadcasters, the 
Reporters Commitbx for Freedom of the 
Press. the Oregonian, Oregon 
Television, Inc., the Magazine 
Publishers of America. Inc., the Oregon 

Connnuedonpgr O) 

GAG ON DIElFmmON 
1s WcOmITIONAJL 
PIWIIOIW I w I E § I r W  
In Gilbo? v. National Enquirer. 

Inc., 96 Daily Journal D.A.R 3336 
(GI. Ct. App. Mar. 22, 1996). the 
califomla Court of Appeal reversed on 
First Amendment grounds the lower 
court's preliminary injunction order 
issued against defendant - Bridauan in 

him from maLiog public certain t y p  of 
information about the plaintiff. The 
appellate court also affirmed the lower 
court's denial of plaintiff's motion to 
seal the m r d .  

The plaintiff Melissa Gilbert, n 
well-known actor, commenced this 
action against defendants Brinlnnao. her 
u-husband, and the Natiod Enquirer. 
Plaintiff's claim s t e d  from the 
Enquirer's publication of B 'scathing 
exclusive interview" with Brinlunam 
where he merted that plaitiff was n 
'deadbeat mother" and had failed to 
care for their son properly. Id. at 3336- 
37. Plaintiff sought an injunction 
against Brinlrman. arguing that it was 
necessary in ordu to protect the sanctity 
of their marital relations nnd to prevent 

13 d e M M  and privacy aftion barring 

ht IUSiOM UpOD ber right to privacy. 
The lower court issued an 411 

preliminary injunction that 
prevented Brinlanan from maldng any 
statements or disclosing any 

alcohol use, or to her sexual or physical 
relationships, except under limited 
cireumstanceS. Id at 3338. The court 
reasoned that the preliminary injunction 
was neexsary to protect the parties' 
-family fiduciary relationship" and 
their child's welfare. Also noted WBB 

that Brinkman was judgment proof and 
his motives for threatening to reveal 
information about Gilberl included 
retaliation and financinl gain. 

The court also referred to "the 
growing and insatiable media culture in 
society whereby tremendous efforts are 
taken to obtain Mud] publish very 
private information about people in 
general, and celebrities in particular. 

infolmntion related to plaintiff s dlug or 

(connmed on p g e  8) 

ckmaerr access uo cdifomia 
Executions Sought 
On April 9, 1996, the ACLU- 

NC commenced an action in the 
California district court on behalf of 
various news organizations nod First 

SM Quentin prison apserting the prison's 
execution procedure, which precludes 
wituesxs from ObSaviDg the initial stages 
of an execution. violntes the medin's First. 
Amendment right to obselve complete 
executions. The case, California First 
ANndmcnt coalition v. Cnldaon, arose 
from prison officials' Febluary 23 
decision to prevent wilnessea including 
the press from observing the entire 
execution of William Bonin, the first 
prisoner executed by lethal injection in 
California 

Prison oft ic i i  had pmcnled 
witnesses nnd journalisrs from observing 
Bonin being led to the execution chamber, 
strapped to a gurney, and having 
intravenous hlbes inscrced into his arms. 
The ACLU contmbs the journalists were 
deprived of an opportunity to observe 
Bonin's demeanor during this highly 
problematic aspect of a lethal injection 
execution. The ACLU further psserted 
that since execution is thc most severe 

tremedous public concern, j d s t s  
have an obligation to provide Bccuratc end 
complete fust-hand reports. By 
compelling journalists to rely upon 
prisoner offici& reports, prison officials 
have eviscerated the media's obligations 
to the public and have violated the 
media's constitutional right to observe 
complete executions. 

The suit is not the first attempt 
by Califomla medin OrgaaiZatiOns to gain 
COmplW Bcce98 to executiOns. In 1991, 
when California still used the gas 
chamber at San Quentin, KQED sought 
permission to videotape en execution 88 

part of n documenmy on capital 
punishment. After receiving the request, 
the warden imposed a new rule barring all 
reporters from executions. Upon review, 
a federal district judge held that while the 
complete bar to reporters was 
unconstitutional, the prohibition on 

ponnnuadonpoge 8) 

Almndmmt advocafy group u g h  the 

C r i d  BanCtiOn and Q UlEttQ Of 
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PREBROADCAST/PREPUBLICATION REVIEW COMMlTTEE ROUNDTABLE 
DISCUSSION ON INDEMNIFICATION OF SOURCES 

Following the decision by CBS '60 
~inutes '  to drop m interview with 
f0-r tobacco executive, Jeffrey 
Wigand, the Defense Counsel Section 
PrebroadcastlPrepublication Review 
Committee reoently convened a 
conference call - roundtable discussion 
to discuss issues relating to the medin's 
indemnification of sources, including, the 
extent to which the media enters into 
either express or implied 
indemnificationhold harmless 
agreements with sou~ce~ or potential 
sources. The roundtable participants 
generally reported that the use of such 
prebroadcastlprepublication 
indemnification agreements by their 
media clients was still relatively rare. 
Some questioned the legal wisdom of 
entering into such agttements while 
others i n d i d  that theii clients tmded 
to question the journalistic propriety of 
such agreements. The conference 
cdllroundtable discussion identified 
several other issues for consideration by 
the medin and its counsel on this subject. 

(A number of participants indicated 
that they bad never litigated a suit in 
which a s o w  was named M a d e f d t  
along with the publication (although 
counsel bad sea suits against the 
source(s) alone). Others had, and 
suggested that this may be an up ond 
coming trend for a number of reasons. 
One. newsgathering generally is more 
subject to suit. Two, plaintiffs may view 
suing a key source M a means of creating 
tension between the sou~cc and the 
publication.) 

Issues Relating To Utilization Of 
Indemnification Agreements 

Generally, the roundtable 
participants believed that during the 
ordinary course of day-t&y 
newsgathering, an indemnification 
agreement may help solidify the 
relationship between the reporter and the 
source. Moreover, PP a practical matter, 
it was felt that if litigation Qes result. the 
media defendant may need to represent 
the source or, at the very least, have the 

source clearly on the media's side. 
Therefore, the existence of an 
indemnification agreement may help 
Qlsure that result. 

On the other hand, some of the 
roundtable participants expressed and 
identified a number of mncems relating 
to the use of indemnification agreements. 
For example. some were particularly 
concerned (hat if a lawsuit is filed. the 
existence of M indemnification 
agreement may result in the impairment 
of the credibility of the source. 

Others spedated cbpt if the 
existence of the indemnificntion 
agreement is disclosed or discovered, 
there may be a greater likelihood that the 

individual defendant in the litigation. A8 
a result. the mdindefendnnt may findit 
more difficult andlor awkward to 
effectively utilize a defmse of reliance 
on a source, who now is a codefendant 
inthecapc. 

A number of participants also raised 
tb reLDtbd p d c p l  ramification that 
during litigation the dynamic of the 
'little guy suurce. may be removed by 
the existence of M indemnification 
agreement. 'Ibst source is now at trial 
d e f d  md protested by a huge deep 

The roundtable discussion nlso 
raised the reservation that during the 
coum of litigation M argument may be 
made that thc existence of M 

indemnification agreement is itself 
evidence of actual malice. In other 
words, a source's request for 
indemnification d o r  the &'a 
willingness to provide indemnification 
m y  be twisted m u n d  to form the basis 
of an argument cbpt theremust havebeen 
some -n to doubt the accuracy or 
reliability of the i n f o d o n  provided.' 

8OUICe Will dS0 be I U d  M M 

paket media atity. 

RopasedLsnguage~ 
Indemnification Agreements. If 

One Is To Be Usedt 
Roundtable participants agreed that 

indemnification agreements, if used. are 
best provided only under the express 
condition lbat the source tells the truth. 

~n indemnification agreement should 
provide protection for the source only if 
the source is DBmed as a defendant in a 
defamation suit, as a result of the 
publication, not if a dispute arises 
behueen the source and the subject of the 
news report, u, a lawsuit against the 
source for breach of employment 
agreement or wnfidentiality agreement. 

Participants generally felt that the 
indemnification agreemmt should 
provide counsel, Dot MY damages that 
may be awarded. thus providing 
Psustance but not indemnity if the source 
h~ acted wrongfully. 

Some pticipunts advised that the 
indemnification agreement &odd stale, 
to the extent possible, the ressw for its 
existence, Buch 88 that the sourcc f d  
reaibution or that the plaintiff had beea 

This may later provide a valuable 
explanation for the judge or jury. 

known to Qld or thresten suit in the past. 

Additional Committoe PerSpeetives 
Finnlly, tho committee discussed a 

variety of b& -texts and concluded 
that the prrsent interest in the subject of 
source indemnification (and the related 
topic of tortious interference with 
contracts) is part of a much broader trend 
in which libel plaintiffs attack the 
newsgathering profess and d e g e  a 
variety of tort c b  such BS trcspsscl, 
miyeprrsmtation, infliction of emotionel 
distress. In fad, in tortious interference 
cases, M indemnity agreemeat may help 
lay the foundation for that claim. 

#-I****** 

lUnder the Rulm of Evidence, the 
existence of M indemnification agreement 
will probably not be admissible on the 
issue whether the sou~cc acted 
wrongfully, but may be admissible if 
offered for other purposes, such M bias or 
prejudice. 

2,e following provision was 
requested by a source: 

In return for your agreeing to 
provide a U m e n t  of the 
circumstnnces giving rise to the 

(tonnnucd on p g e  8J 
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En Banc Review Sought by Bankers Trust in 
Business Week Decision 

JUDICIAL CONFERENCE PANEL 
SELVES FRCP 26(C) 

Bankers Trust’s Brief 

B&rs Trust bas moved for a 
reheariog en banc of the decision in i’lu 
Roaor & Gamble Company v. BMkm 
TIUSI Company v. Ihr Mffiraw-Hill 
Companies, Inc., No. 954078, in 
which a Sixth Circuit panel reversed 
Judge Feikens’s decision permanently 
enjoining Businus Week from 
publishing an article bssed on mated 
obtained from sealed court m r d s .  See 
LLlRCLibeILaer (March 1996). at 1. 

Bankers Trust misen three 
questions for en banc rehearing: (1) 
whether the panel d in questioning 
the propriety of the underlying 
stipulated protective order; (2) whether 
the dispute is moot, IS the panel 
dissenter would have held; and (3) 
whether a district court is, in Bankers 
Trust’s words. ‘powerless” to issue a 
TRO barring publication in order to 
buy time for review. 

Banken, Tu’s brief in 
support of its motion opms by arguing 
that the panel opinion ‘impairs a 
common and salutary practice and 
tbreatens to increase the burdens 
imposed upon district courts in 
regulating discovery” by questioning 
the propriety of the protective orders to 
which parties have stipulated. Bankem 
Trust states that the propriety of such 
orders is not materid to UK wtcome of 
Businus Week’s appeal but does have 

litigation generally. 
Bankers T u  coohds that 

such stipulated orders are not only 
common in civil co-i$ suits but, 
by aUowing the parties to anticipnte and 
resolve disputes in advance, free courts 
from having to resolve the disputes tbat 
frequently arise during the discovery 
process. Finally, it suggests that 
protective orders are not immutable but 
can be challenged, and fault Busincrs 
Week for failing to intervene in the 
cases. cbwsing instead to ’knowingly 
violate[] the Stipulated Protective 
Order.” Appellant’s Bwat 3-4. 

the potential for fpr-reaching impact on 

Bankers Trust warns that every 
stipulated protective order entered by a 
trial court in the Sixth Circuit has kea 
called into question by the panel’s 
statemnt that the district court had 
“abdicated its responsibility for 
supervising the discovery procesa” in 
allowing the protective order in the fmt 

Claiming that the protective 
order wss neithez raised in the district 
court nor briefid on appeal. Bankers 
Trust argues thst the issue should not 
have been addressed by the panel. 
Moreover, it chin18 that Since the panel 
opinion failed to offer any guidance OS 

to when stipulated protective orders are 

from allowing ~IJY stipulated pmtective 
orders in cases.* Id at 6 (emphasis 
in original). Bankers Trust also involres 
Seattle liw co. v. RhineharI, 467 
U.S. 20 (1984). for the proposition that 
there is no g a d  public right of accesi 
to discovery materials. Id. at 7. 

Finally Bankers Trust clpims 

with the notion that the parties 
themselves should regulate the 
discovery” and lhat it violatea the 
Fedenl Rules d the I d  d e s  of the 
district CMlNl in the Sixth Circuit, 
which ‘m pprties to attempt to 
reaolve discovery dispum themselves, 
before pnsenting their dispuka to 

Bankers Trust docs not mntion or 
d e  its approach to Rule %(e) of 
the Federnl Rules of Civil Procedure. 

Bnnkm Trust further attacks 
the panel opinion on the ground that 
once Judge F&m removed the sealing 
order, the pppeal from the original 
rrstrpining ordu became moot. Id. at 
10. Characterizing the case OS 

unprecedented and unique, they argue 
that the “capable of repetition yet 
evading review” exception to the 
mwmess doctrine is not applicable 
becaw ’[tlbere is no ‘reasonable 
expectation’ or ‘demonstrable 
probability’ that Business Week will 

(Connmodonpgr IO) 

placc. Id at 5. 

appmpriate, -distria OMlrtS mny refrain 

that ”the panel’s d i n g  ia inoonsistmt 

court.” I d  It 9 (empbIwii in original). 

On April 18, 1996, an advisory 
panel of the U.S. Judicial Conference 
decided not to recommend proposed 
amendments to Rule Z(c) of the 
Feded Rules of Civil Procedurz. The 
proposed Pmendments, among other 
things, would have allowed for the 
issuance of protective orders in 
discovery on stipulation of the parties, 
and would have disposed of the 
mpirement of a judicial determinari on 
of ‘good” cause. see also LDRC 
LibelLeaer, December 1995 at p.1 and 
Meah 19% at p. 1. 

As the Business WeewBankers 
TrustlProcter & Gamble dispute bas 
certainly proven, stipulated protective 
orders are intended to Limit accesi to 
the pressand the public and may result 
not only in limits on accem to 
discovery msterials. but to court 
records which contain such discovery 
& d S .  

LDRC. thnb to the 
extraordinary efforts of Lauro R. 
Handman and Robert D. Balin of 
Lankemu. Kovner & K~utz ,  LLP; 
Peter M e l d  and Jnmcs W. Kimmell, 
Jr. of Dow. Lohnes & Albertson; and 
Robert Lystad of Bakez & Hostetler, 
fded comments with the Judicial 
Confermce in opposition to the 
proposed pmndments on behalf of 
itself, AssociDted Press, Dow Jones & 
Company, Inc., Ma+ Publishers 
of America, Inc., National Associon 
of Broadcasters, Newspaper 
Association of America, Radio- 
Television News Directors 
Association. and Society of 
Professional Journalists. 

Although the result is clear, the 
advisoly panel will not publish its 
report Btating the RSOM behind their 
decision until late May, approximately 
a month prior to the meeting of the 
Standing Rules Committee of the 
Judicial Conference on June 19. 
LDRC will report on these fmdings 
wben they are available. 
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confront this satme situation again." Id 
at 12. 

Additionally Bankers Trust 
argues that the mootnessin the instant 
case resulted not from the transitory 
nsture of theinitial order but the district 
court's yosepling of the documeots in 
question. They contend, moreover. as 
did Judge Brown in his from the 
panel opinion, that despite the transitory 
m e  of the temporary restraining 
order, Judge FeiLens's order waa - and 
future TROs would be - capable of 
review via n writ of manrtsmua. Id. at 

In the tinal section of the brief, 
in n position at odds with the Pchral 
opinion, Bankers Trust chPrsanucs ' t h e  
panel opinion a¶ suggesting that 

g o r d e r a a l e w e r  temporary - 
permissible, eve0 to maintain the rrtahu, 

quo pending n hearing and then cites 
case law rejecting such broad n rule of 
general application. 

12-13. 

. .  

Budneu Week'n Opposition &id 
Business Week its brief 

in opposition by M h g  that Bankers 
Trust did not dispute the panel's 
holding that the permanent injunction 
issued by thediseier court w8spateatly 
uncoustirutiod. Because rrbearings m 
banc are granted in the Sixth Circuit 
only when n panel haa  mad^ n 
'precedent setting ermr of ex- 
public importance," and BanLas Truu 
does not W m g e  the ppnel's holding 
on the central issue in the mse. n 
fortiori it fail8 to meet thn staodard for 
n rehearing by the full circuit. Reply 
Bri& at 1. 

Buinus Wrcimxt to 
Banker Trust's misctuuncetim of 
the panel opinion as having held that 

m r  be granted in the First 
Amendment context." 'Ihe panel didnot 
hold that such restraints nre never 
permissible, but rather that they may be 
granted only under "the most 
compelling circumstances." This 
standard accurately r e f l a  UrntmlIing 

'klOpOrary I eS t r ahg  Ordeni may 

Business Week 

Sixth Circuit and Supreme Court 
PRCedent on the issue. Id at 2-3. 

Business Week next contends 
that there is 110 basis for an en banc 
dearing of the mootnegi issue since 
the majority ~ ~ e c t l y  applied the 
forrect legd standard and, under the 
0ped11g procedures of the Sixth 
C i t ,  alleged "errors in the 
application of correct precedent to the 
facts of the case" are not propex matter 
for en banc rehearings. Additionally, 
Bvrincss Week argues that, in any event, 
the panel correctly held that the appeal 
was not mod. Id at 4. 

In arguing that the panel 
m m u y  dctemuned ' thatthcTRowas 
"capable of repetition yet evading 
review." BVrinCrs Wed points to (1) 
numrous examples in the case law of 
sealed documeats obtained by the press 
in the uw8e of newsgaulerhg, (2) the 
fact that hpsrtipsrties in the instantepse 
are continuing to file mtmoranda of law 
aod motions under sed, and (3) the fact 
that thnTR09 at issue were Oft00 short 
a durption to be ruuy litigated prior to 
their expiration. ?Irs nvnilabilty of an 
expedited review via mandamus doea 
aot alter thi8 coDclusion because, a¶ the 
panel majority had concluded, the writ 
is 'discretionary in nature and does not 
guanrnteearemedy."Id at4-5. 

F i y ,  Business Week argues 
thnt the panel'e disfussion of the 
m v e  order WBS not only dicta but 

C i t  prrcedear In its effort to obtain 
en baric =view, Bankers T m t  

regarding stipulated protective orders. 
ContrPry to Banlccrs Tnrst's conteattion 

"policy effectively banning stipulated 
protective orders," the panel had 
addressed only the defects in the 
particular order at issue. And in so 
doing, the panel had committed no 
aror, let alone the -error of exceptional 
public importance" required for an en 
bane review. Id at 6. 

The iaitial ermr identified by 
the panel was (hat the order allowed the 
parties to unilaterally modify its terms 

WBS hruy in accord with existing sixth 

miscbaracterizDd the panel's commmts 

tbat the psnel had nrticulated n broad 

without prior approval of the district 
court, n power that is exclusively vested 
in the court. Secondly. the order 

judicial oversight, to unilaterally file 
any pleading or motion under seal if it 
contained or referred to discovery 
material. contrary to existing precedent 
that such discovery material losea it 
'private" M~IW and is subject to the 
public access nbscnt the most 
compelling of circu~~stances. In the 
instant ca8e, not only wan there no 
demonstration of compelling 
circumstances but the parties were 
prmitted to tile court papers under seal 
without my judicial review or showing 
at all. Id  at 6-9. 

In n footnote, Bluincw Week 
responds to Bankers Trust's 'gross 
mischaracterization" that the panel 
opinion suggestad "there is a general 
public right of me811 to discovery 
material," in contravention of the 
holding in Srartle lima Co. v. 
Rhinehart, 467 US. 20 (1984). Not 
only WM no such b d  suggestion 
made by the panel but the relevant 
provision of the stipulated protected 
order in the instant we had involved 
the sesling of court papers that 
incorpomte discovery, not, BS in 
Rhinehrvr the sealins of "raw 
discovery.- Id at 9, n.5. 

In ita final point, Businas 
Week rebuts B m b n  Trust's claim lhat 
the panel lacks nuthority to comment on 
the protective order because the order 
s u p p o d y  bad not been directly 
challenged Mow. Although appellate 

permitted the parties, again without my 

WlUb Ordinarily do Mt COUSider kSUe3 
not p-ted below, undcr supreme 
Court nnd Sixth C i u i t  precedent, it is 
within theii discretion to do 80. 

Moreover. nuder the law of the circuit, 

the defects in the protective order was 
rn appropriate exercise of the court's 
'supervisory authority over the 
administration ofjustice." Id at 9-10. 

requiring that cbe district court remedy 
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SDNY: LIBEL CONFLICTS DECISION 

In a recent libel decision, the US 
District court for the Southem District 
of New York. on trnnsfer from the 
Eastern District of Penasylvania, found 
that the application of New York choicc 
of law rules was appropriate Md 
dictated the use of New York 
substantive Inw. Applying that law, the 
Court in Joshua Weinrrcin v. Robm 
Friedman, a al., 94 Civ. 6803 (LAP), 
granted the defendants' motion to 
dismiss on lihel claims under New York 
and federal opinion d y s i s .  Privacy 
claims were dismissed under New York 
law. The Court, however, wp9 quick to 
point out that, bad it applied 
Pennsylvania's choice of law rules, as 
the plaintiff argued it should. the 
outcome would not have changed, as 
both states choice of law d e a  would 
have mandated the u8c of New York 
substantive Inw. 

Joshua Weiastein. a onetime 
domiciliary of Peonsylvauiq brought 
suit in Penasylvani. state court clniming 
that he was defamed in a book writtm 
by defendant Friedman, published by 
defendant Random H o w  MII cxcetpid 
by defendant V V Publishing Co, 
publisher of l h  WUage Voirr, L 
weekly newspaper published in New 
Yo& City. The c86c was removed by 
defendants to the United Stated Diseict 
Court for the &tern District of 
PennsylvaniO (Honorable I. Curtis 
Joyner) on diversity grounds. 

On defendants' motion to transfer 
the action to the Southern District of 
New York, or in the dtemative. to 
dismiss, Judge J o p a  trnnsfared the 
action to the Southem District tinding 
that it was the only forum in which 

At issue were plaintiffs degntions 
that the book and .rti&defandhim 

portraying him as a militant activist, 
politically affiliated with far-right 
groups which advocate violence on 
behalf of Jewish settlements in the 
occupied temtoriea in I s d ,  and 
holding distorted d dnngemus views. 

Plaintiff wa8 a resident of Israel. 
having lived there since 1989. His 

venue properly lay for thc case. 

and invaded his privacy by inammte lY 

family lived in Pennsylvania, and he had 
Spent his childhood there. certain of his 
mail was sent to his family's home. But 
Plaintiff had not lived in Pennsylvania 
since 1983. when he graduated from high 
school. He was not registered to vote in 

professional or religious memberships in 
the state. In fact. he had voted most 

Israeli militnay. He was an Israeli as well 
as M American citizen d traveled with 
both passports. He was one of the 
founding members of a community in 
Israel. 

As a general rule, a federal court 
sitting in diversity applies the fonun 
state's choice of law rules to decide 
which state's subwt ive  Inw applies. 
Klaxon CO. v. scuuOr Ek. Mfg. Co., 
313 US. 487.4% (1941). However, if 
M d o n  w88 e p n s f a r r d  from a forum 
in which the sction could have been 
meintainesl, then the trsssfem court 
must apply the choice of law rules of thc 
transferor court. Van Dusen v. Barrack, 
376 U.S. 612, 638-39 (1964); Davis v. 
carrcrGovrru, 580 F. Supp. 1082, 1086 
(S.D.N.Y. 1984). 

But Judge Joper, who determined 

venue for this case, dso held that the 
Southem Discrict of New York was the 

paving tbe way for the implementation 
of New York choice of law rules. Judge 
P& found however, after an 
extensive review and comparison of 
Pennsylvania and New York choice of 
Inw rules, that the result was the same. 

Pennsylvania and maintained no 

reedy in Israel. d was serving in the 

thDt PcMsylvnnin wos an inappropriate 

eely proper venue for the case, t h u  

PeRnrylvania CorlfuerJ 
Pennsylvnnin utilizes a c o d i o n  

of th 'mosl significant relationship test' 
and the ' inlCrart4ysis a p p r d  
Whn advancing toward a solution to a 
choice of law problem. In employing 
this method, the Court will look at both 
stntes' policies with regard to the issue at 
hand to determine which state has the 
most significant interest, and will dso 
examine the totality of the contact of the 
states to decide the most significant 
relotionship. Weinslei0 argued that the 

nature and extent of his Pennsylvania 
ties supported an application of 
Pennsylvania's choice of law analysis. 

The plnintiff pLaced great emphasis 
on Firzpom'ck v. Milky Way Pro&, , 53 
F. Supp. 165 (E. D. Pa. 1982). a 
defamation case in which the Court 
applied Pennsylvania's choice of Low 
des. and ultimately, Pennsylvania's 
substantive Inw. The Court in 
FitpMm'ck explained that the plaintiffs 
domicile. had a policy interest in 
-protecting the individunl nputation of 
its citizens". At least where the 
plaintiff was a private figure and the 
matter not one of public concern. the 
interest of the publisher's ate, New 

uninhibited p re s  and ita fiDpncial 
integrity - were not int.m& thDt were 
UJ significant. Firqanick v. Milky Way 

In Weimein, Judge P A  found 
that the plaintiff WM now a domiciliary 
of Israel nnd therefore no longer a 
Pennsylvania domiciliary. Thus, 
PmaSylvaniO's strong interest in 
protecting him wos considerably 
reduced. PresLn, again quoting the 
Davis court, further explained that New 
York, 88 the home of the defendants, 
had a strong policy in protecting its 
media defendants. Therefore, held 
P&, even if Peasylvnnin's choice of 
law rules had beea followed, the 
substantive law of New York would bc 
applied becoust New York had the 
greater inrerest Md possessed the more 
significant relationship with the issue a( 
h d .  

York - the protection of f m  and 

prodr., 53 F. Supp. at 171-72. 

N. Y. Confuctr 
New York employs M issue-hy- 

issue interest Mnlysis approach to 
conflicts of law situations. Purrher. 
New York courts have refined their 
interest d y s i s  to develop more 
specialized choice of law rules in the 
context of defamation suits. Under 
New York's approach. the 'law of the 
jurisdiction having the greatest interest 
in the litigation will he applied and the 
[only] facts or contacts which obtain 

(Conomredmpgr 12) 
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SDrn: LmEL COrnHrnS  DECHSHON 

(Connnurdfrompge 11) 
significance in defining State interests 
am those which relate to the purpose of 
the particular law in conflict." Isrim. 
Inc. v. Chemical Bank, 78 N.Y.2d 
342, 347, 575 N.Y.S.2d 796, 798 
(1991). 

Davic v. Cosra-Garwr, n leading 
case in this area, listed nine wntac(s of 
particular importance in multistate libel 
actions. Among these are: the 
plaintiffs domicile, the state of 
plaintiffs principal activity to which 
the alleged defamation related, the aate 
in which plaintiff suffered the most 
harm, the defendant's domicile. the 
publisher's domicile. the sate of the 
main publishing office, the state of 
principal circulation, the state the libel 
was lint -and the law of the forum 
state. Davic v. CoSraGMac, 580 F. 
Supp. at 1091. Applying the h v e  
factors to the Weinstein case, Judge 
Preska found that "the facts and 
principles of Davis mandate the 
application of New Yo& law. 
Weiwfein at 20. 

The Davis court noted as well 
and Judge Preska also took into 
account tha~ New York is a state that 
places considerable emphasis on its 
stahls as "the national wter of the 
publishing industry," thpt libe4 is "Lss 
plaintiff-centered than otba tortus null 
that policy reasons supporccduaing the 
law of the d e f m W a  jurisdictim to 
govern defendant's behavior. 

The wmm~m law private fsts 
or false light invasion of privacy clnims 
were summarily dismissed na New 
Yo& does not rec~gnim such ckims. 

lvleoLlbal chima 
Plaintiff s defam&m C h i m 9 ,  

while rquiring mre detailed d y s i s ,  
fared no better. They fell under 
determinations that they e i k  wen (1) 
not defamatory; (2) not 'of and 
concerning' the plaintiff, (3) opinion, 
under New Yortr's more expansive 
protection of such speech, as well rn 
the federal protection; nnd/or (4) 
hyperbole. 

Judge Predtn, refusing to 

accept the interpretation that plaintiff 
p l d  on isolated sentences in the book 
and article, looked instead both to the 
overall context of the publications and 
the specific contexts in which the 
statements mse. Interestingly, while 
Judge Preskn indicates that the New 
Yo& analysis for determining whether 
speech is protected opinion or not 
"employs P slightly different method of 
analysis, perhaps with an ear toward 
Justice Breman's dissent in 
Mihvich," (Slip op. at p.42), an 
unalysis which begins with context, she 
also states that the Supreme Court of 
the United States in M i h v i c h ,  
although not expressly adopting the 
O h  factors, 'applied M analysis 
largely similar to that in Ollmon' Id. 

the context in which the alleged 

analytical test in New Yo&, and the 
preckion of the meaning, tbe geperal 
h o r  of the article and the 'loose, 
figurative' qnality of the language 
derived from de federal analysis. 
under both analytical frameworks, 
even d g  08 Judge Preska does 
thnt New York inteads to afford 
gnater protection for opinion than 
p v k M  by federal law, the language 
is f d  to be noa- .didle .  

W R C  mmbers should also note 

Opinioo rrpated upoa in this edition of 
the LDRCLi(rllmer at page 1. It too 
depls with tbe issue of opinion in 
de6unation claims. adopting as well M 

expansive. wnkextrrally based 
dyticpt  fmuework and basing it on 
pcat-Milkonch decisionn from the 
Fcdernl courts.] 

Having looked nt context, 
however. the stntements themselves 
WQC ml difficult for Judge Preska to 
dismiss. Phhtiffcomplainedtbathe 
wsa OcEUsLd of behaving in a drunken 
and othenvise defamatory fashion in 
college. Judge Pmh. by looking at 
th: statemmts in mtex t  and not in the 
total~latimproposedbytheplaintiff, 
concludes thnt the statements suggest 
(if not outright state) the opposile. 

Thus you find her looking heavily at 

Iue found, clearly part of the 

the M i ~ c a o t a  court of Appeals 

Other statements. which concern the 
community in which Plaintiff resides in 
Israel, its founder and plaintifPs 
associates in Israel, and which by their 
terms apply only to others, were not 
only not "of and concerning plaintiff 
- he could not be tarred by statements 
about those with whom he associates - 
but were not defamatory evm of those 
named. 

Finally, certain statements 
made by one who h e w  plaintiff and 
his collesgues in college, evm if 
defamatory and even if found to be "of 
and concerning" the plaintiff, were 
found to be nothing more than opinion. 
The paragraph at ihnre WBS preceded by 
the phrase 'my perception' and stated 
that the students he knew (including 
presumably the plaintiff) "needed n 
fixed belief system,' that %me of 
them come from mubled homes" and 
that "black and white views' were 
easier for them &ea having to see the 
world in shades of gmy, "which. for 
my money, is what adult-hood is 
about.' Slip op at p. 44. Nom of 
these statements, acconiing to Judge 
Predcer were objective faas. 

As with most, if not $1, decisions 
on the issue. of what is or is not 
defamatory, it is worth reading the 
details and how the court applies the 
brooder principles to the ncrual words 
complained of. what is of note here is 
the acceptance and application of a 
context-based analysis - one more 

approach to this issue. 
federal court to accept an O l h - l i k e  

7iYAiVK YOYOU INTERNS. . 
LDRC wishes to ackmmledge 

spring interns 
John Maltbie, Gina Moy, 

ChPistine O'Donnell, 
Jennifer Hampton and William 
Schi-einer for their comtributioru 

to this month's W)RC 
LibelLetter. 
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A STATE CANNOT SUE FOR LIBEL 
A government agency cannot 

maintain an action for libel, cwfirmed 
a federal district court in New Jersey, 
which granted a motion to dismiss 
counterclaims for defamation, product 
disparagement. and trade libel. The 
wunterclaims were Ned by a Florida 
state agency M part of its lawsuit with a 
privately+wned New Jusey bank. 
College Savings Eank v. Floriah Pre- 
Paid Posrsecondwy Education -me 
Board.1996 WL 134310 (D. N.J. 
March 22, 1996). 

The countercfnims wen msde in the 
context of a lawsuit that College 
Savings Bank (CSB). locptcd in 
Princeton, NJ. filed against the Florida 
Pre-Paid Postsecondpry Education 
Expense Board (Florida Rc-Pia), a 
Florida slate agency that rims a tuition 
prepayment progrnm for Floridp state 
colleges and universities. College 
Savings Bank & the CouegCSure CD, 
which is gunr~teed to provide a rchlm 
adequate to satisfy college education 
expenses. CSB claimed Florida Pre- 
Paid violated the patmt for 
CollegeSue's inveatmmt formula, and 

competition in the clnims it made in its 
literflhue. 

Florida Pre-Paid filed suit over 
comments made by pctcr R o h ,  
CSB's presideut and CFO. In M d e  
in the Mim' Daily Businus Review, 
Robem wm quoted M ssyhg Florida 
Pre-Paid's clnims "at best ... PIC hplf- 
truths, and at worst. they're outright 
lies." 

The court held that Florida Pre- 
Paid, because it is part of the state 
government, cannot mintah a 
defamation suit. In his decision, Judge 
Garrett E. Brown relied on a long 

government cannot maintain M &on 
of libel. He held that the proscription 
against defamation suits by gove.rnmmt 
applied even when government WM 

acting in a proprietnry M opposed to a 
governmental cpppcity. 19% WL 
134310 at * 3 4  

Florida Pre-Paid argued 
strenuously that it WM not barred from 

engaged in false edvcrtising md unfpir 

history of precedeats holding th.1 the 

suing over speech about a commercial 
service, which it claimed did not 
involve a maitex of public concern. As 
a lhreshold matter, Judge Brown 
rejected this argument because Pre- 
Paid's atatus M a government entity 
bprrod it from bringing a defamation 
cou&daim. Additionally he held that 
the speech did involve M issue. of 
public importance. 1996 WL 134310 at 
*5. 

Florid. PrecPaid bad also argued 
hat its wunkrclnim for product 
disppneemot and trade libel were not 
barred by the prior analysis becolrpe 
they involved different bodies of law 
and implieoted differeat concern thnn 
the defamation counterclaim. The court 
rejected this argument, holding that 
tbeaa distkticm were irrelevant to the 
CUrrcDt dispute, M it involved speech 
on a mpocr of public mnoern. Indgd, 
Judge Bnnvn cmduded that 'it would 
be anomdous to hold that the F n c  
speechclnuscpro(ectsslatementpabout 
a govenrmot or government agency 
against a defamation claim, but not 
a g a i d  a trade libel or product 
diepneemont claim concerning the 
Bavices that a pvanment or one of its 
agmcieS provides." 1996 WL. 134310 
at '7. 

F d y ,  dthwgh &Paid had not 
briefed the issue, Judge Brown 
analyzed w b r  thae might be a 
viable counterclpim under 0 43(a) of the 
Lsnhpm Ad. Although the 1988 
Amcodmmts to the Act permitted 
clnims for mislcpding stn(ements about 
another party's goods or services, 
cssmtially pamiUing a claim for 
wmm~cial defamation, to p m r v e  the 
d t u t i a u l i t y  of the n m e h n t ,  
Congress had up&y limited such 
SuiY to statemmts involving 
conumrcipl speech. Because Judge 
Bmwn had llrrody held that Roberts's 
stotemen(s involved spgch on matters 
of public wocem, Pre-Paid WM 

pmluded from bring a counterclaim 
unda thc Lanham Act. 1996 WL 
134310 at 9. 

Negative Campaign Spawns 
Defamation Suit in 

Maryland 

A jury in Maryland hos decided 
that harsh negative campaigning - even 

opponent has bea  convicted of fraud - 
didn't cm88 the line into defamation. 

The civil suit brought by Ruthann 
Amn, candidate for the 1994 
Republican nomination for U.S. 
S a .  alleged that her primary 
opponent, William Brock. knowingly 
told reportera that Aron had been 
'found guilty, convicted by a jury of 
fraud' and bad paid 'hundreds of 
thousands of dollnrs in fm.' The 
remurk WM eoupled with television and 
d o  nds Brock ran saying Aron had 
'tmuble obeying the law' and had been 
'ruled out of bounds' by the wurts. 

Indeed, Aron had lost two civil 
lawsuits brought by her business 
par!nm. but she WM never convicted 
on any criminal wunts. Nor did she 
pay any fines: instead, both judgments 
against her had been settled out of 
court. OM while the verdict WM on 
pppepl Md the other it had been 
set aside.. 

While Brock beat Arm in the 
heated GOP primary, the former 
Tennessee seaator and Labor secretary 
went on to lose the g d  election to 
Democratic incumbeat Paul S h e s .  

In her suit, Amn claimed Brock 
knew his statenaents and ads were false. 
She ssserted that Brock WM pment at 
a debate where she clarified that the 
judgments against her were civil, not 
criminal, and thnt she had never paid 
any sort of fines. In response, Brock 
has said he didn't hear that part of the 
debate, and his remarks at a press 
conference were made when he WBS 

under pressur0 from nporters and not 
speaking from prepared remarks. 
According to press accounts, Bnxk has 
also testified that tbe civillcriminal 
distinction is irrelevant: that 'most 
people think that when you lose to a 
jury you've been convicted, that's what 
ms( people think,' and ' p p l e  think 

~ o n n m e d o n p a g r  14) 

to the point of saying. falsely, that the 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



LibelLetter A p d  I99996 Page 14 

Defmtioaa Suit i~ TIME WEVS ATUBJTA LIBEL TRlL4.L 

(conhmudfmnpagn 2J trial and in effect put his reputafion up 
(Connnued/mmpge 13) fromnfornwCIAageatwhoclaimed against that of the. plaintiff - a 

even w o ~  to &fraud the government never lied.) Plaintiffs Mnvicted felon (on &e and 
naorney also took issue with the Obsuuction ofjustice charges) with two someone you don't know.' 

~d~ d- four web of correction that Time published in the social security numbers who had not 
trial in Anne county c i c ~ t  case, claiming it wea iniiuf6cieat. paid taxa in ten years, among other 
6 u r l  essentially wan n rehmhiq of n very After delibeaating for Less than transgressions. 
bitter prhry,  when pob b w e d  Aron four hours, the jtuy reiumed n v d u  We also won the battle of the 

nefk- in-d  with B& d e  saying that lbfichd Schafer was not experts. Plaintiff called Edwin 
lnst wd of the k p i p  dtled to any damages befause of the Diamond, rn NYU journalism professor 

for Aron and B& w- misidentification. We gubsequmlly and former media critic of New rork 
called to stand with B& codtPnt learned from several jurors that the magazine who asserted that the article 
~~~k hy t e ~ t i f y h  that the s r r ~ l e  eight member panel te4ieved that Time should never have been published. Mr. 

the law" * werrn*t defamation had dme everything it could to verify Dinmond's expertise WM challenged by 
k u s e  'they weren't hard enough.' the identity of the 'man in the Henry Muller. the Managing Editor of 

hn bad Ilegptive. in he photograph. One unanswered question TIME at the time of publication, who 
campaign BB we". she TBo ads dhg in the cpsc WM whether plaintiff, testified, among other things (iluding 

having called no reputation witness in about Diamond's part reporting 
hie defense (and having withdrawn hie pmtiws vis a vis TIME). that Mr. could nM beat Senator Sarbanes. 

H ~ ~ ~ ~ ~ ~ ,  she afd at trial ht the case fo rbush in ju ry ) ,  hadmadeout D b n d  "had a lot of gall to present 
himself 88 expee in this case when he 'convicted" state- and p d ~  had a very a 

personal effect shortly after the ads ran, a T i m  WM fortunate to have had is 60 manifestly bad at what he does." 
wo- be -didate ,, excellent witnesses. Roy Rowan is n Timc's expert was Claude Sitton. n 

qdd falling her crook and mykg 50-yesr vetezan journalist and author forum New rork Tunu editor and, until 
she w88 not fit to m for public office. who Prepared P- on a fredance his retirement, the editor of the Raleigh 
M~~ of her also basis, but had previously been an News Md Observer @own 88 the 
w e r e u p s e t ~ ~ y ~ ~ v ~ m o n e y t o a n  accomplished writer and editor at 'nuisance and disturber' during his 
alleged crook. several Time. k. magszioes, even reign). Mr. Sition is a tzue luminary in 

jury i,, the plaintiff e lawyer calledhim a 'maquia the field, having won Q Pulitzer prize, 
c8se w88 d- for a reenncemeDt of the journalist.e Over our adversary's served on the Puli- prize committee, 

objections, we had Mr. Rowan sit at and chaired the ethics committee of the 
,,,,d hvo men on the panel were counsel table with us throughout the Amencan Society of Newspaper 
with an eye to which candidate they may Editors. among other accomplishments. 

And contrary to Mr. Diamond, Mr. have ~ P P O ~  in the primary, wi* al~a made mu& of the destruction of 
si,ton sat in the courtroom during the 
eatire trial and could therefore comment 

Brock's hWem 1-g toward Older 80m records by Brock staffers at the 
jurors. And local GOP officials were dofucampaign. 

on what he actually heard and saw - 
AAerchevedctwssddone something the jurors apparent~y 

called to testify that Aron went negative 
fist, thus prompting Bmk'S  attack on juror w a  quoted saying that while appreciated. Aron's b u s h  dealings. she was upsel by the negative campaigns 

Howeveri needed to of both candidates, 'There wil l  be n Robin B ~ r ~ ~  Ma pruidcnt and 

D e p q  General Counsel of lime Iw. 

Canfield, Sean R. Smith, and %mar 
M. Clyde of Dow L o b  & Albertson. 

BrocL a e a e r  and arserting that 

for a d  h g s *  

the 

M& suggest four 

actual malice. a difficult bur& to meet time and p~acc negative 
under any ci~-tanccs. but mom c a m p s i g n i n g ~ ~ v e t , , & a l ~ & , b u t  
difficult in an areu where the Supreme I &st this - ph.* an Inc. was b' 
Court has said n candidate must 'expect editofid, the ~ d h ~  sun 
that the debate will sometimes be rough vdu 88 an *en&rse- of the 
and personal.' v. for vigorous. robust debate. even if that 
Connaughton, 491 US 657 (1989) quoting debate occasionally e the be of 
O l h n  v.'Evnnr, 750 F.2d 970 @.C. Cir. a letter to the newspaper 
1984). Her counsel tried to prove that in reply, hn said the -ts editorial 
Brock phl led  his misstatements by smcked of bias, and politicians 
introducing pOu r e d &  ShO- h n  Should he held to fie same 'mth in 
Pulling and u ~ ~ ~ n u ~ d a  from Brock advertising" s(an&& 88 consumer 
advisors counseling him to get rough 03 pr,,,jucls, 
his fellow Republican. Aron's lawyers 
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NEW FEDERAL TRADEMARK DILUTION ACT 
By Thomas Leatherbury cmding area in which the mark is&, 

the channels of trade for the 
Through a combination of broad goods or services with which the mnrk ,k 

d e f ~ t i o n s  and e x p d v e  remedies, 4, 
Congress legitinired a new Bcmin of * the degree of recognition of Ihc 
prior rrswnts ' beginning'on Jpn~nry 16, mark in the trading a t a s  and chpnnels of 
1996, when the FedetPl Trademark tmde.. . ; 
Dilution Act of 1995 took effect. ' h i s  thenahlrcandexteotofuseofIhc 
Act amends Sections 45 and 43 Of the 8 a ~  or similnr mark6 by third @a; and 
existing L.anham Act, 15 U.S.C. S #  * whether the mark WM registered. 
1127,1125, whichanumberofplaintiffs . . . . 
have already begun to use against the In addition to injunctive relief, the 
media to circumvent traditional First owner of a famous mark cnn recover 
M d m e n c  P U O M .  damages, costs, and oaorneys' fees. 

While a number of stntes have 80- subject to the discretion of the court and 
called 'antidilution' stnhltes, this Act. principles of equity, if he can prove 
now fiords broad nationwide prorection defendpnts willfully inrended to trade on 
against dilution of famous trademsrks. the o w ' s  quhdion or to EPU& dilution 
It constitutes a significant m p i o n  to of the fnmws mpk 
existing trademark protection. W e  the stntutc mtahu e ~ e m p t i o ~  

Section 45, M pmended defines for 'fnir use' in comparative a d v e h h g .  
'dilution' M 'the lesscuing of the nonmmmercipl uses. and 'd forms of 
capacity of a famous mark to identify news reporting and news ~mmmtary.. 
and distinguish g"ds or services. medin defense lawyers should pnticipptc 
reeardless of the Drsence or absence seeing a federal antidilution claim along 
n f . . .  with false endorsement and commercial 

(1) competition behueen the owner disparagement clsims which are already 
of the famous markand othe-rpaaiies. or being brought under the Lnnhpm Act with 

(2) l&elhodof ' confusion, mistnlc. increpsing frequency. 
or deception.' (emphnsis added) 

As mended. section 43(c) lhonuu S. Leatherbuy is with the 
DCS numberfirm of Wmon & Eudnr, 
LLP. in Dallar, Taur 

provides that the 'owner of a fnmous 
mark shall be entitled, subject to the 
principles of equity and upon such trims 
as the court deems reasonable. to an 
injunction against another person's 
wmmercialuse...ofamariiortnde 
name, if such use begins nfter the mark 
hyl become famous and c a u a  dilution 

The stptute then Lists eight non- 
exclusive factors which the CMUt m y  
consider in determining whether the A bill which would have 
plaintiffs mark is 'dislinctive and 'deli-, surrep,itious 
famous': viewing' of another person in a private 

home died in a commitlee of the * 'the degree of inherent or M a r y l ~ ~ t a t e ~ .  ~ b e b f i h d  
earlier passed the state House of 

page 11. 

s ~ ~ 1 o u s  W m G  
BILL SEENASDEADIN 

MARYLAND 
of thequality of Ihculalk.. : 

acquired distinctiveness of the marL, 

the mark in coMectiOn With the goods or 

* the duration and extent of 

* tbe geographical extent of the 

* the duration Md e X b t  Of USe Of ~ d ~ ~ & .  March 19% fi&mm, 

services with whicb the mark is used; 

advertising and publicity of the &, 

Page 15 

Agricultural Product 
Disparagement Bill Fails to 
Pass Maryland Legislature 

By L e e k v i n e  and Setb D. Berlin 
Proposed legislation creating a cause 

of action for agricultural product 
disparagemurt, which recently had 
passed in the Maryland Senate by a 
m w  margin,haa failed topass the 
House of Delegates' Judiciary 
Committee. 

After being introduced by Senator 
Richard Colbwn (R-Cambridge) on 
February 1, 1996. Senate Bill 445 was 
approved by the %land senate in late 

would have created a cause of action for 
'disparagement' for *a producer or PO 

association representing producers of 
perishable agriculbrral products.' Under 
the proposed legislation, disparagement 
was to be defined M 'the willful or 

any manner of information thnt a 
perishable agricultural food product is 
not safe for human consumption if: (1) 
the information is not based on reliable. 
scientific facts or data; and (2) the person 
disseminating the i n f o d o n  hmws or 
should have known the i n f o d o n  Lo be 
false.' 

The bill was presented to the House 
Judiciary Committee by Senator Colburn 
on April 3, 1996, but no other wilnesses 

March by a vote of 25-22. Thc bill 

malicious dissermnw . .ontothepublicin 

were permitted to testify at that hearing. 
On April 5th. Senate Bill 445 was 
reported 'unfavorably' by lhat 
Committee by a vote of 12-8. 

Lee Levine and Seth D.  Berlin are 
with the firm Ross, Dixon & Masback, 
L L P., whidr authored the media amicus 
brid in the appeal of Auvil v. CBS '60 
Minues'. 
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( c ~ n - d W  F-w 1) 
The sppelbte court afforded Fat 

weight to context ki (he d y S i S  Of and ki 
deciding that the statemnts were not 
ac(ionable, citing Moldra v. New York 
T j  0, 22 F.M 310 (D.C.CU. 1995). 
phantom Touring v. mliated 
publicawnr. 953 F.Zd 724 (1st CU.), 
cert. denied, 504 U.S. 914 (1992) and 
Paningron v. Bugliosi, 56 F.M 1141 
(9th Cir. 1999, amoog other decisions. 
Indeed, the wuri noted that sports talk 
radio w p ~  a context in which there was 
not only spontaoeity but 'often 
exaggerated and uncareful exchange of 
vehemently held OP~II~OM; listeners 
understand the atmosphere of 
overstatement and 'take such railings 
with a grain of snlt' Molden, 22 F.3d at 
313 [and other cites]' Slip op. at 21. 

The appeUate court's decision upheld 
n grant of wunmary judgment to the 
defendants by the kid judge who found 
plaintiff n limited purpose public figure 
and that plaintiff had fded to meet his 
burden as to actual malice. The appellate 
court never reaches the issue of actual 
malice, having fwnd that the statements 
wen not actioaable. 

The plaintiff is an orthopedist and 
former orthopedic consultant to the 
University of Minnesota football 
program. He wan hred by a new head 
coach. who himself was subsequeatly 
subject of n book that created substantial 
controversy. Plaintiff-Hunter wan 
quoted in the book en extremely criticnl 
of the conch's handling of injured 
players, accusing him of callous 
treatment of the student athletes. 
Plaintiff also appeared on ea edition of 
MC' s  Nighline dedicated to the book's 
allegations. repeating much of what he 

Defendsnt-Hrrrtmsn is n we l lhown 
sports writer and radio commentator in 
Minnesota. Hiaradio(alk6howisonn 
CBS owned station in Minnesota. CBS 
was also named as a defendmt in the suit. 

The statements e~ issue were made in 
Hartman's weekly radio sports talk show, 
wbich included B call-in format. 
Hartman had been critical of the book 
and of the plaintiff's statements, 

had been quoted as saying in tbe book. 

indicating tbnt plaintiff bore the coach 
ill will becavse the coach had replaced 
plaintiff wim another dcctor. 

however, we= u s  "porting that 
plaintiff had operated on 12 shldents in 
one year as team orthopedist and that 
none of thexu had retumed to play, or 
&at hardly nny of them had rehuned to 
play. or that mme had played, but at 
half theii ability, &. - 'BO there was n 
good reason. Mr. Hunter, why [the 
coach] discbarged y a  The statemeats 
were made over the course of the 

The gclual statements at issue, 

program, prow;ng. as the court notes, 
inc&gly less e q u i v d .  in Rsponse 
to various listener comments and 
challenges. The verbatim text is in the 
O p h h .  

PLAlhlZKF IS A PUBLIC FIGURE 
Thc appellate court upheld the trial 

court's holding that the. plaintiff WIU n 
limited purpose public figure. Further. 
the court rejected plaintiff s argument 
that the statemeah were not related to 

ostensibly a public figun, finding that 
the alleged defamation proposed n 
motive for plaintiffs having ate& the 
controversy about the copch in the first 
place, and reflect upon plaintiff's 
credibility with Rspect to his 
comments. 

the BBme reasons thst plaintiff was 

RYPERBOLB 
The c0u-I cites Milkoviah v. bra in  

J o d  Co.. 491 U.S. 1, 16-17 (1990) 
for the proposition that context is 
important to n determination of whether 
n defamatory commerd may be protected 
hyperbole. The wurt also cites a 
number of cases for the proposition that 
the hyperbob d y &  bas been applied 

of sports talk publ i ca t i~~  or television, 
redwing Miilkovich to n 'cf" cite. 

to protect remarlrs msde in thc amtext 

OPINION 
Similarly, starting from MiLbviah 

the court finds that 'context is relevant 
to the process of distinguishing 
nonactionable statements of opinion 
from actionable statements: Slip op. at 

15. 

AlyDsuBsrmIALmm 

The cowi also adds what it 
characterizes as n k m e  recent doctrine 
e x w i n g ]  FtsC Amendrnent protection 
to atatemenu that are "'substantially 
true' -that is. 'supportable 
interpretations' of ambiguous 
underlying situations. Molden, 22 F.3d 
316-19 [and other cites]' Slip op. at 15- 
16. Combining thin analysis from 
M o k h  with the analysis from Bosc 
COT. v. Concumers Union, 466 U S .  
485 0984) and lime. Inc. v. Pape (as 
cited i n h e )  and with material from the 
recent decision in Washington v. smirh. 
893 P.Supp. 60 (D.D.C. 1995). the 
appellw couctfrnds that a wuunentator 
who chooses one of several feasible 
interpRtDtions of an event: 

'is not liable in defamation 'simply 
because other interpretations exist. 
Consequently, remarks on a subject 
l&g itself to multiple interpretations 
m o t  be the basis of B successful 
defamation action because as B matter of 
law no threshold showing of 'falsity' is 
p i b l e  in such circumstances. 

Slip op. at 16. 

Slide the application of these 
doc* to the facts at hand is n 
marvelous thing to behold, it is perhaps 
better read than summarized. With 
context - the court "detect[s] at least 
five layers of context' that negate the 
defamatory sting suggested by plaintiff - the wurt fmds the statements 
ambiguous and open to several 
d l e  in te rpre to t i~~.  

Counsel for d e f e h t n  were John 
P. Borger and Eric E. Jorstad of F a e p  
&i Benson, and Susannn Lowy and 
Anthony Bongiomo of CBS, Inc. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



~~ ~ 

LibelLetter April 1996 Page 17 

withth~pls int i f f~ 'depos i t ioni ly ,nn Court held 'it cp~u~ot  be enid chnt 
argument Gmu, sough( to bolster by pertinent m a t e d  is not obtainable 

( C o I u I ~ U f f r o l ~ .  I) C- that the Phintiffs' broadcast elsewbere just becousc it is included in 
made by p& seeking out-takes and statements were inconsistent with their MM out-takes." 
other news material for use in pending depositions and other evidence. The Court nlso rejected Grco ' s  
lawsuits, the Coua ruled that 'ordinnrily, Judge Duffy summad y denied NBC's reliance on United States v. Cutler, a 
impepchment m a t e d  is not critical Or d o n  to qunsh. d i n g  it a 'uselw decision that had troubled some media 
n~ces68cy to the mainteapnce or defense of proceeding," labeling NBC's argument lawyen by signallnp in dicta a passible 
a claim" The Court mpde Clepr that the 'pbsurd" and PsSertins that NBC had -M retrenchmeot in the protection afforded 
information contained in the subpoenaea interest in the out-takes." Judge Duffy news gathering material. Cutler, a 
out-tales must be truly unavailable ordered NBC to produce the out-tales of criminal contempt proceeding. concerned 
elsewhere before production can be the iDLeniew with both the pLaintjffs and production of out-takes of his statements 
compelled. The Court plso ~nderscored their hwyers. NBC &lined to comply to the press, the statements themselves 
the OMOW scope of its opinion in United with the order pendins appeal and was held forming the h i s  for the alleged 
Sraw v. Curla, 6 F.3d 67 (Zd Ck. 1993). in contempt, a p d W d  p m q G t e  (0 an contempt. The Court readily 

The Second Circuit's decision a p e  from the daial of a -tion to qua& distinguished Cutler M involving critical 
reversed an order of the District Court Judge DI@ then imposed a $5.000 per day evidence not obtainable from other 
(Duffy. I.) denying NBC's motion to line which he refused to stay. In response -urea. The Court described Cutler M 

quash a subpoem for out-takea served by to N B C ' s  motion. the Second Circuit "applying a standard identical to that 
Gram Children's Products, Inc. Gmu, immediately Btayed imposition of the fme embodied in the New Yo& Shield Law." 
mugbt the out-takea in wnnectl 'on with its pending NBC'a expedited appeal. a very favorable description of that 
defense of products Liability and wrongful The Second C i t  decision. 

Tuas arising from the deaths of infants in argument that New York law applied in the panel (Miner, Van G d e i l s n d  and 
Craw convertn-crpdles. In May 1995, these diversity Sctions (wtae  privileges am Cabmnes) focused on in came- nview, 
NBC's n e w  DATELfiE- determined by state, not federal, law) M issue neither nddressed by the parties 
bmadcust a report on Craw's convertp- becovse DATELINE is produced in New in the lower court proceediogs nor 
d e s ,  the fourtea infants wbo had died York by a New York-bosed broedcoster, discussed by the District Court. NBC 
in the cradle during the hvo yea18 it had and the s u b p m  were served in New argued that in camera review should not 
been on the market, the product's recall Y o k  The Court adopted a skingent be ordered absent a showing that the 
and the lawsuits fled by parents of infants formulation of the 'critical and mcesary. material was critical, necessary and 
who had died, including Ruth Mardffi. requirement, holding that production of otherwise unavailable, a showing that 
Several months after the broadcast, and news garhering m a t e d  CM be compelled Graco could not possibly make. 
after deposing the plaintiffs, Graco only if the party's claim 'virtualiy rise or Otherwise, every subpoena would 
subpwnaed the out-takea of the interviews fnlle' on the admission or exclusion of the prompt in camem review, a d t  clearly 
with Ruth Marden and her attorney, and evidence. The Court carefully compared at odds with the Shield Low and the 
another set of plaintiffs, the Krases. d the plaintiffs bndcast stntemeprs with her policies protecting n e w  gathering 
their attorney. whose case settled while deposition and concluded that them were materi$. The second Circuit's decision 
NBC was appealing the d&al of ita-'serious questions" wh- the broadcast doesnotuention incamern review. 
motion to quash. stptements were inconSistent with her prior The Second Circuit's decision 

Motion to Quash tedmony. But of -Ueace for fuhlrc guaranteeing broad protection for 
non-mnfidential news 

relying primarily on the New York State WM no bpsi to conclude that any material should discourage litigants from 
Shield LAW'S qualified privilege which inconsistent statement would be critical to trying to use the media as a discovery 
requires a party seeking Mn-confihtid G W ' s  defense, and thuS meet the 'Critical device. 
news gathering material to show that the and necessary' requirement, because The news organiLations supporting 
material is (1) highly m a t e d  and relevart impeachment material is not ordinarily NBC's appeal aa amici curiae included 
to its claim or defense, (2) critical or critical. AmericpnBrondcpstin g Companies, hc., 
necessary to the maintenance of its claim Finnlly. the Court ruled that the CBS b.. Daily News, Dow Jones & 
or defense, and (3) not obtainable from nu i n f o d o n  in the out-takes WM not Company and Fox New, Inc. 
alternative s o w .  NBC argued that Grnco unavailable from other sources, including Couosel for the nmici was Robert 
could not sat isfy the second and third the plaintiff herself. The Court rejected the LoBue of Patterson, Belknap, Webb & 
requirements of the three-put test. oft-cited claim that out-tales necessarily Tyler, New Y o k  

Graco argued that it needed the out- satisfy the no alternative source .%urn E. W e i ~ ,  NBC Senior Lirigaion 
takes for impeachment because they might requirement b u s e  they are 'unique" and Counsel, represented NBC on rhe morion 
contain statements that were inconsistent contain statements ' f rom in time." The ro quarh and on appeal. 

OUT-TAKES 

death suits pendine in MnssPchuseas nod Tbe b l l d  ChUh a@ With h%c'S At o d  argument. the q d O M  Of 

program 

NBC moved to quash the subpoenas, decisionS, h.Court further held that there unpublished, 
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WAC0 

~ m o m c n d f r o m p s e  I )  
summary judgment on the negligence theory 
holding that the Firat Amgndmenc does not 

the summary judgment proof did not make 
clea that the defendants were not a 
proximate cauw of the plaintiff 6 injuries. 

Thus, despite the fact that Judge 
smith's recitation of the fafts m&n cleat 
the numerous leplis in the ATF's supposedly 
=ret operation, the opinion paves the way 
for holding the media responsible for the 
d e a b  and injuries of ATF agente for 
activities which allegedly tipped off the 
Davidians to the Am's impending raid. 

Fads 
In December 1992, the ATF iostitu(ed 

~lans  to obtain Pnd execute a arrest wamnl 

protect the media in this insrance and that 

culiminare in the execution of warranm but the authorities would be coming. 
would not disclose when sucb an operation The ATF also conkted American 
would occur. T k  paper, in turn, declined Medical T ran~p~r t  to request availability 
to delay publication of the k e a .  on Sunday rather than Monday, but did 

Despite the fact that the ATF agents at not inform the ambulance service of the 
the meeting would not confirm 0 date for purpose of the law enforcement 
the execution of the warrank?, Charles operation. A dispatcher for the company 
Rochner, a former Secret Service agent called KWTX cumeraman, Mulloney, 
and current VicPPresident of Corporate with the information. Later that day, 
Security for Cox, had already hmed Mulloney and Witherspwn confirmed 
from Chojnacki that a raid was echeduled with each 0th- that the raid would occur 
for March 1. At no time, however, did on the following day. Both the 
Rcchner disclosL this i n f o d o n .  newspaper and the television station 

Staffers at KWTX and the Tribune made plans to cover the raid at the 
also learned from unnamed sources of the Compound. 
propod  raid on the Compound. That night Brian Blansett. of the 

In early February the ATF also Tribune. received n call from one of 
contacted American Medical Transport to Koresb's senior deputies, who told the 
inquire as to the availability of ambulance reporter that Koresh was upset and 
services in connection with 0 law wantedanopportunitytoteUhissideof 

Chuck sprabyn. now amOng the plaintiffs in 
the curzent action. Tbe ATF decided to 
conduct n 'dynamic" entry into the 
compound, depending largely on the 
element of surprise for the ultimate gllcces~ 
of the mission. In fact, ATF Director 
Stephen Higgins ordered Chojnacki and 
Sarabyn to a c e 1  the operation if they 
leamed that the eecsecy of the raid had beeat 
compromised. To further the mission. ATF 
agent Robert Rodriguez, also a plaintiff, 
was placed in a house directly acrosa from 
theCnmpodinJanuaiy1993toserveas 
an undercover agent. 

During the same period, the Wax 
Tribune-Herald, a moming edition 
newspaper, owned by parart comppny Cox 
Enterprises, Inc., began an in-depth 

ultimately published as n thnapprt k e a  
beginning on February 27, 1993. the day 
before the raid. The newspaper's 
investigation was far from secret, with 
David #ore&, himself, knowing that 
publication was imminent. 

The ATF also knew of the paper's 
plans and met with the paper on two 
occasions to request that the paper delay 
publication of the planned series on KO& 
and his cult. During the first meeting with 
the newspaper's rnanaging editor on 
February 1,1993, Sarabynadmitled that the 
ATF investigation would eventually 

investigation of the of the cult. which was 

publication. &this ocukon Chojnacki against sending reporters to the 
would not inform the newspaper exsctly C o p u n d  that eveaing, but he did not 
wbeathe AATFoperationwouldocfuror attempt to dissude Rochna from 
whether it would occur a( all. In fact, sending n -der out the next mming. 
ChojnDcki indicated that he had not yet Bnsed upon this discussion with 
obtained the search and arrest wannuts. Chojnaclri, Rwhner told Blausett that he 

On the same day ATF agents began did not believe that the raid would be 
arriving at Fort Hood. B h s e t t ,  
February 25. Chojnacki obtained the nevertheless. continued preparations for 
W l X I a J l k  covering the raid. 

The Tribune decided, fearing The next morning, around 7:30 
retaliation by the Davidinns, to begin A.M., two vehicles from KWI'X headed 
Nuningwbatwaesupposedtobenseven- towards the Compound which was 
part k e s  on the group entitled "Sinful located along the two mile stretch of the 
Messinh" on Saturday, Febnrary 21, w i m  Double EE Ranch Road be- FM 
fewer employee would bs in the 2491 and Old Mexia Road. Mulloocy, 
ne8wspaper building. Redzing the ATF's with anothex repotter, setup on FM 2491 
concerns that the articles would cause over two miles from the Compound. 
heighteaed secwity at the Compound, the Kwrx amemman, Jim Peeler wearing n 
paperdecidedtonotify the ATP of their K W X  jacket, was assigned to n 
plans on Friday aftemaon. After learning roadblock Mulloney believed would be 
of the paper's decision. ths ATP changed set up approximately four d e s  away at 
the date of the raid to Sunday, Febnvvy the intersection of Double EE Ranch 
28. 

The Tribune's reporters set out in 
Witherspoon of the Tribune leamed from intervals for FM 2491 beginning around 
an confidential wurce that the raid had 8:30 A.M. in three separate vehicles. 
beenmvedtoSunday. AgentRodriguez Only one of the vehicles driven by 
was, at the same time, at the Compound Blansen with Darlene McCormick, 
ascertaining the effect of the article on however, actually headed toward the 
Koresh and his followers. Rodriguez Compound before turning around and 
noted that Koresh was upset about the parkingonFM2491. Thesecondvehicle 
article and told the other Davidians that (cononuod o n p g e  19) 

The next day. carried out the next day. 

Road and Old Mexia Road. 
On Saturday, the date of publication, 
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WAC0 they were coming, there WM no reason 
not to go ahead with the raid. The ATP 

on FM agents were herded into two cattle 
No Fd Amendment Bar to Suit (Connmredfmmpxe le! 

pahea plongs,k After stating that the pres  must abide 
2491, while the third Tribune vehicle WM trailex% End set off for lhe ranch. by laws of general applicability, Judge 
directed upon its nrrivd to continue to the The rosds surrounding the Smith went on to base his refusnl to extend 

Compound were, in fact, far from coverage of the First Amendment ATF command post. 
=we. The ATP had not set up any protections to the medis in this cpse mainly 

continued hyther away from the Compound madblocks and when Tribune reporters, on &hen v. C b w k  Me& CO., 501 U.S. 
following standing orders to obey law 663 (1991). As Judge Smith stated, 'As in on Old Mexia Road. While consulting a 
mforcemnt officinls, stopped to ndr for the &hen case, the law at issue b, the map on the h i d e  a d m s n  pulled 
aStnteHighwayTrooper'spemkionto T e x ~  law of negligence, is a law of alongside Peeler's vehicle to ask if be was 

lost. Unbeknownst to Peeler, the mailman proceed on FM 2491, at approximately general applicability. 'It does not target or 
9 3 0  A.M. f i k  minutes before the single out the press. Rothcr. . . . the was, in fact, David Jones, brother of 
raid, the Troopes indicated tbat he had doctrine is genernlly applicable to the daily Koresb's legal wife. 
not been assigned to stop MY vehiclea transactio~ of d the cirizena of [Texas]." 
from moving in the direction of the Slip op. at 27-8, citing Cohen v. C o w k  what was actually said, Jones reportedly 

referred to the increased hffic on the road. Compound. Meda Co.. 501 U.S. at670. 
There were, however. other media upon &inniv' *e Compound* Further, Judge Smith stated, 'Any 

one of th K"lX vehicles followed the burden placed upon the press by its on Old Mexia -. For 
** tmi~m up onto  he   om pound property. application 'is Do more thao the incidental, Peeler has admitted that when asked if Tbe newspaper vehicles stayed bsck. md ~nstilutionally iosignjfimt, 

something was going to happen* he KO& appeared briefly at the door but umsepueocc of applying to the press a responded, 'it might.' Dick DeGuerin and 
slnmmed it shut before My of the genesally applicable low' that q u i r t s  Jack Zimmnnan, attorneys who could reach him. Shortly thereafter thoss who injure others through negligence interviewed the Davidisns during the siege. 

hveindicatedthatPccordineto Jones, who gunfire inside the Compound erupted to mnkc them whole.' Slip op. at 28. 
did not survive the fire. Peeler wa8 much from the windows. aging Cohen v. Cowlu Media CQ., 501 
more regarding the Four ATF agents were killed with U.S. at 670. 
impending raid. the numerous others injured. Inside the Judge Smith went on to state, 

Compound many were dm dead and 'Defendants pn no more free to cause meeting Jones drove straight to the 
wounded. Thc FBI eveetcvllly took Over harm to others while gathering the news Compound to warn Koresh. 
the operation which eded on April 19. than m y  other individual. As Plaintiffs 
1993 w h  the Compound was set a b l m  note, it would be ludicrous to pssumc that 

From lalldng to by the Davidiaon during m attempt by thc First Amendment would protect a 

Jones, ATF Agent Rodriguez noted that theFBI to take control. reporter who negligeatly ran over a 

Koresh w a ~  visibly nervous and shaking. pe&strh while speeding merely becsusc 
Koresh told Rodriguez that the National thc reporter was on the way to cover L 

Guard and ATP wem coming and said, This suit followed with Chojnacki, news story.' Slip op. at 28. 
'They got me once, they'll never get m Sarabyn. Rodriguez and others, M well In addition, Judge Smith found that 
again.' Looking at the UndeMver b e ,  M thoss who survived the dead ATF KWTX's argumnt that the conversation 
K~~~ continued, coming agents, suing the newspaper, KWTX. beheen Peeler and Jones WM M exercise 

and American Mediad Transport for of free speech WM *a distinction without a Robert. Thc time has come: 
wmngful death. 'Ihe plaintiffs asserted difference.' Slip op. at 28. According to Rodriguez returned to the undercover 

house and to sprobyn chpt Korcsb cpuvs of action based upon negligence, Judge Smith, 'Practically every tort claim 
b d  of contmct. intentionsl infliction involves some form of c o d c a t i o n .  A knew that the ATP w m  coming. 

Althou+, other in the bousc mted of Matimpl dislrrss. interfe- with plaintiff is M( divested of a cause of action 
d o r  obstruction of a Inw eaforcement by the Firsl Amdment merely becpuse a that then wns increased W c  in the area, 

realized that some of the vehiclea were news officu in the perf or ma^^ of hie official todensor speaks." Slip op. at 28. 

between peeler pod ~onm. the information moved for arguing Negligence 
that (1) their actions were neither a Judge Smith then turned to whether regarding the usual activity. the p m c e  of 

the media, or the meeting between Jones proximate cause nor a cause in fact of Texas recognizes a caw of action for 
and Peeler was never reported to nay of fie any of the injuries suffered by the negligence under the facts of this case. 

plainliffs, and (2) the actions of the While neither party could identify a case agents in command. 
Chojnacki and Snrabyn conferred on media defendants were protected by the tbat hss held a j o d s t  liable for actions 

the airport tarmaf and decided tbat despite First Amendment, which immunizes tnkeu during a law enforcement operation. 
~ o n n n v e d o n  pogr 20) 

Unnble to find My  bloc^. 

Although there is some to dispute as to 

The Davidians Know 
After 

TbeCLaimS 

.ney.re 

vehicles. and observed the roadsids meeting duties pod conspirpcy. 'Ibe defmdMtS 

the fact that Komh apparently h e w  that from a suit for damages. 
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WAC0 Writ). in part on the expert testimony of Joseph 
In making this determination, Goulden who testified that "the media 

bowever, Judge Smith specifically chose Defendants committed serious flonnnvedfrom pogo 19) 

judge smith 
On cases in which POIice not to include the social utility of professional errors when they established 

officers have been able to recover for newsgatbering as it relates to freedom of no guidelines for their staff to follow to 
caused by the negligence Of Other the press, but rather factored in the social enable them not to undermine the law 

parties. utility of the press leakiog to the Davidians enforcement operation.' Judge Smith 
Finding Ihe that the ATF was on its way. Thus. the found that rather than observe the 

- the principle that fire and test becomes incredibly stilted against the dictates of common sense, 'the media 
police Officers sue least media defendants. In Judge Smith's arrogantly descended on the Compound 
premises Owner seeks assistance absent words, 'The issue is whether the actions of as if the First Amendment cloaked them 
intentional misconduct - the a the Defendants in failing to exercise some with i-unity from acting as reasonable 

degree of caution to avoid warning the individuals under the circumstances.' 

'The common-law doctrine Of negligence outweighs the risk that compromising the In addition lo Peeler's unfortunate 
consists Of essential 'a legal secrecy of the operation would result in inadvemce, Judge Smith made much of 
duty Owed by One person lo a death and injury to a number of law the traffic that was caused by the media 
breach Of that duty, and enforcement agents.' Slip op. at 36. In defendants on the road in front of the 
Proximately Except for a statement 

balancing lest wbich weighs the 'benefit' allegedly & by David Jones to Peeler 
of warning the Davidians against the outside the Compound, however, there 
'harm' of the deaths of four ATF agents wns no evidence preseoled that showed 
- hardly a test the defendants could win. that anyone inside the Compound took 

Nevertheless, Judge Smith stated that note of the increased tmfic, realized 
M'Saiw* h . 9  880 F.Zd 830, 834 (5th 'demaoding the press to act responsibly in they were media vehicles, or connected 
Cir. 1989)7 such a Unique situation will not 'chill' (heir p1-e to an imminent raid by the 
(1990), which 'Oaks lo "(l)  In addition, the interviews by 
defendant Owes an obligation to lhis demanding that any individual citizen act DeGuerin and 2-e- indicate that 
particular plaintiff to act ns n reasonable responsibly.. slip op, at 37, any possible warning of the impending 
person would in the c i r c m t a n m ;  and (2) raid came from Peeler's statement done. 
the standard of conduct required to satisfy 
that obligation,' and pointing to a 'mImber Nrned to whether ATF BS Intervening Cause 
Of criminal Stauks under both federal and the plaintiffs could show that the Judge Smith then addressed the 
state law has defendants were a cause in fact of the defendants' arguments that the ATF's 
a duty not to interfere with a law plaintiffs injuries. Originally, the decision to go ahead with raid, which 
enforcement o f f i w r d d g  *e course of his plaintiffs of two of the plaintiffs, 

Judge smith conciuded caused their injuries by '(1) pub l idon  of despite knowing h a t  the element of 
hat create a duty "pori " the'SiMessiah 'ar t ic les ;  ( 2 ) p m c e  surprise had been compromised, and 

appnredy in direct co~flict with ATF 
negligently interfere with the execution Of vehicles near the Compound on the Director Huggins orders, was an 

morning of the raid; and (3) a telephone intervening, superseding cause wbich 
d l  from Mark England [a Tribune shouldcutoffanyliability. 

equities in 'would 'quire a reporter] to the inhabitants of the JudgeSmithdismissedtheargument 
common-law duty' even if no statutory duty &mpouad on the of the raid. - stating that 'an intervening act by a third 
existed. In order to make this slipop. &3-,-s8, par~y may destroy the 'casual connection 
determination, Judge By the time of the motion, however, behueen the defendant and the plaintiffs 
risk-utility balancing test set Out in plaintiffs had dropped the claim based injury,' if the act of the independent 
Under the test* .The court must consider upon negligent publication. Judge Smith agency '- the immediate cause of the 

including n** also disposed of the claim against England plaintiffs injury and was not reasonably 
foreseeabiW, and ~ e ' i h w d  of injury finding that the 41 on the morning of the foreseeable." Slip op. at 42. citing 

Udm& V. Unit& Staes, 869 F.2d 829. defendant's conduct, the magnitude of the person, 833 (5th Cir. 1989). Since, according to burden of guarding against the injury and Judge Smith's reasoning it was 'arguably consequences of placing that burden on the foreseeable' that the lack of guidelines 
As to the remaining theory, however, for the reporters would lead to tipping defendant.'" Slip op. at 34, ciring 

Rodriguez v. Spencer, 902 S.W.= 37, 41 Judge 
(Connousdon page 28) Vex. App. - Houston [ 1st Dist.] 1995. no 

could be maintained. 
Under Texas law* the court stated* Davidians of the impending raid Slip op. at 41. 

from the breach." other words, Judge Smith has created a Compound. 
Op. at 33. E' " 

732 s.w2d 306* 311 vex. 1987). 

Eimann Applied 
*pp1Ying Eimnnn '. ofFonune 

493 u.s. 
the first amendment rights, no more so chan ATF. 

Causation 
Judge smith 

establish that 

claimed that the defendants was in the 

including media, not to of n number of newspaper reporter [Sic] 

Or search w;lrraots.' "p  "p. at 34' 
Further* Judge smith that 

against utility Of raid was from the place and not the 

No Press Guidelines 

sided with plaintiffs. ~ ~ l ~ b ~  
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SECRECY ORDERS 

(Connnuedfrorn page I) 
litigation (including the United States) or 
to the district court. The March 1 Order, 
however, explicitly permitted the gagged 
officials to communicate freely with other 
parties to the litigation and their counsel. 
The order also allowed the 'gages" to 
state that they could not comment 
publicly on draft desegregation plans 
because they had been ordered by the 
court not to do so. The order pu'poltedly 
was intended to facilitate settlement of 
difficult issues in the desegregation case. 

The March 1 Order replaced an 
earlier order, entered on February 6, 
w6ich imposed M identical gag on all of 
the more than seven thousand employees 
of the Baton Rouge school system. On 
February 22, following a hearing on the 
news outlets' motion to vacate the 
February 6 order, the district court 
upheld the order in its entirety. On 
February 26, after the news outlets had 
noticed an expedited appeal, the district 
court entered "Supplemental Reasons' in 
support of the February 6 order. There, 
Judge Parker acknowledged lhat the 
February 6 Order had been 'inartfully 
drawn' to gag all 7,000 school 
employees. Judge Parker directed the 
School Board to submit a revised order 
gagging only Board members and other 
officials involved in preparing a 
desegregation plan. That numerically 
revised order was entered on March 1. 
The March 8 Private Session$ Order. 

The sewnd order stlucL down by the 
Fifth Circuit was entered by Judge Parker 
on March 8, 1996 ('the March 8 Order'). 
On March 7, less than twenty-four hours 
earlier, the Fifth Circuit had granted the 
news outlets' motion for expedited appeal 
of the February 6 and March 1 orders. 
Despite the prior proceedings before it 
(including a hearing) and the pendency of 
the expedited appeal, the district court 
entered the March 8 Order (again at the 
School Board's request) without notice to 
the Advocnre or WBRZ. The March 8 
Order directed the Board to meet in 
'private confidential sessions' to discuss 
draft desegregation plans; au thor id  the 
Board to meet privately with other parties 
to the desegregation case; and required 

those meetings and discussions (as well 
as related documents) to he kept 
confidential pending further orders of 
the court. The effect of this sweeping 
order was to preempt, in wholesale 
fashion. for an indeterminate period of 
time, any application of Louisiana's 
Open Meeting Law, La. R.S. 42:4.1 er 
seq.. and Public Rgords Act, La. R.S. 
44: 1 d seq., to the Board's development 
of a new desegregation plan. 

The March 8 Order was filed in the 
district court record shortly after 2 p.m. 
on March 8; by 4:50 p.m.. the news 
outlets had moved the Fiftb Circuit to 
stay the order, end shortly after 6 pm.. 
the order was stayed. The School Board 
promptly cancelled private meetings it 
had called for Saturday and Sunday. 
March 9 and IO, in reliance on the 
March 8 Order. 
The Fifth Circuit Opinion 

Appealable Collateral Orders. In 
its opinion, the Fiftb Circuit panel 
(King, Garwood, and Dennis, J.J.), per 
Judge King, first held that the March 1 
and March 8 Orders were appealable 
under the collateral order doctrine. 
Opinion at Westlaw p. 5. In holding 
h a t  the orders were appealable, the 
Court put to rest tentative suggestions in 
earlier opinions that mandamus might be 
the appropriate procedure for contesting 
closure or confidentiality orders in the 
Court of Appeals, e+, United Slates v. 
Chugra, 701 F.2d 354, 358 (5th Cir. 
1983). Indeed, because of these earlier 
suggestions, the news outlets had framed 
the p d i n g  in the alternative as an 
appeal or  application for writ of 
mandamus. 

Sfanding Upheld. The Court next 
addressed the School Board's contention 
that the news organizations lacked 
standing to contest the orders. T o  
establish standing,' the Court began, 
'the news agencies must show an injury 
in fact that is fairly traceable to the 
challenged act and that is likely to be 
redressed by the requested remedy." 
The Court then noted that 'the only 
element of standing that is disputable is 
whether the news agencies have alleged 
an injury in fact.' It found that 'the 
combined effect of these orders . . . is to 
severely impede the news agencis' 

ability to discover information about the 
Board's process in formulating a 
proposed desegregation plan. " Opinion at 
Westlaw pp. 5-6. 

The School Board argued that it was 
not a 'willing speaker' -- after all. the 
Board had asked the district court to gag 
it - and that the gag order was not 
curtailing the flow of information to the 
news outlets or otherwise injuring them. 
The news outlets countered that, even if 
the Board were not a willing @er, the 
news outlets would have standing by 
virtue of their independent First 
Amendment right to gather the news. The 
Court acknowledged that '[tlhe First 
Amendment provides at least some 
protection for the news agencies' efforts 
to gather the news. and that '[tlhe First 
Amendment protects the news agencies' 
right to receive protected speech.' The 
Court also recognized (hst 'many circuits 
have found media standing to challenge 
confidentiality orders without expressly 
fmding the existence of a willing 
speaker.' The Court found it 
unnecessary, however, to decide 
'whether in every case, the media must 
demonstrate the existence of a willing 
speaker to establish standing tu challenge 
a court's confidentiality order' hecause. 
on the record before it, the Court was 
satisfied that "a wil l ig  speaker exists.' 
Opinion at Westlaw p. 6. The Cow cited 
the School Boani's stipulation below that, 
prior to entry of the orders, members and 
employees of the Board were Willing to 
speak to the news organizations about 
desegregation plans. The Court 
concluded that the news organimtions had 
established standing. and turned to the 
merits of the March 1 and March 8 
Orders. 

n e  March I Order Held 
Unconsrirurional. The news 
organizations contended that the March 1 
gag order should be analyzed as a prior 
restraint, citing CBS Inc. v. Young, 522 
F.2d 234 (6th Cir. 1975). Alternatively, 
the news organizations argued that even if 
prior restraint analysis were not 
applicable, the case law required the 
School Board to show that the order was 
necessitated by a compelling 
governmental interest. that it was 

,Coontinuedonpoge 22) 
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(Connnuedfrom page 22) 
exceptions to the open meeting 
requirement covered the private 
sessions contemplated by the 
March 8th order. 

Opinion at Westlaw pp. 8-9 

Procedural Prudence. Finally, the 
Court briefly addressed the news 
organizations' contention that the March 
8 Order was invalid because it had been 
entered without notice to the news 
organizations. Interestingly, the Court 
noted that the district court had not only 
failed to notify the intervenor news 
organizations of the requested order, but 
"also gave no notice of the March 8th 
order lo the District Attorney, who is 
required by law to enforce the. . . Open 
Meetings Law." The Court was 
unwilling to hold, however, 'that notice 
to the press or  the district attorney is 
always required before entry of an order 
implicating state sunshine laws." 
Inslead, the Court held only that '[all a 
minimum, such notice, under the 
circumstances that obtained here [i. e., 
the news organizations had already been 
permitted to intervene to oppose related 
orders] would have been prudential." 
The Court then added a roundabout 
rebuke: 

In any event, the absence of 
such notice in this case had the 
effect of eliminating any 
opposition to the secret meetings 
aspect of the March 8th order. 
Because there was no opposition 
to the entry of the order, the 
district court took the wholly 
unacceptable step of entering the 
order without making MY 
tindings. 

Finally, the Court concluded with this 
summary of its Pansy holding: 

In short, the district court 
entered a sweeping order 
requiring a public entity to 
conduct wnfidential meetings 
which may or may not comply 

with state law. The court should 
not have entered this order 
without considering whether the 
meetings that it ordered complied 
with the Louisiana Open 
Meetings Law, or demonstrating 

preempting Louisiana law. We 
conclude that the district court 
abused its discretion in entering 
the March 8th order without 
considering its effect on 
Louisiana law. See Pansy, 23 
F.3d at 783 ("We review the 
grant or  modification of a 
confidentiality order for abuse of 
discretion. "). Accordingly, we 
vacate the March 8th order. 

compelling reasons for 

Opinion at Westlaw p. 9. 

Some Observations. 
By design or otherwise, the March 1 

and March 8 Orders would have silenced 
meaningful reporting on the evolving 
Baton Rouge school plan. a matter of 
immense community concern. Perhaps 
not coincidentally, the orders also would 
have insulated the elected School Board 
members from accountability for the 
positions they took on controversial 
elements of the desegregation plan. 
Entirely apart from the precedential 
value of  its opinion, the Fifth Circuit 
should he given full credit for 
diagnosing, swiftly treating, and 
promptly curing, on an expedited appeal, 
this poisonous overdose of judicial 
W r e f Y .  

Although not dramatic or  sweeping, 
the Fifth Circuit opinion in Davis makes 
a useful and, in some respects, important 
contribution to the case law on civil gag 
and confidentiality orders. Perhaps the 
opinion can best he understood by noting 
briefly what the Court's opinion did and 
did not do: 

W h a ~  the Fifzh Circuit Did Do. 
* Held gag orders and similar 

access-restricting orders appealable 
under the collateral order doctrine. 

* Implicitly, but clearly, held 
alternative mandamus applications 
unnecessary, at least in the Fifth Circuit. 

* Acknowledged the precedent 
supporting a doctrine of oewsgatberer 

standing to contest gag orders that is 
independent of the litigants' support for 
or opposition to the orders. 

Held that if there is a 'willing 
speaker" standing requirement. i t  can be 
satisfied by a showing that the gagged 
litigant was providing information 
before a gag order was entered. 

* Acknowledged. but did not 
approve or  disapprove, prior case law 
applying prior restraint analysis to civil 
gag orders even when a news 
organization, not the party directly 
gagged. is contesting the order. 

Held explicitly that even if a 
prior restraint analysis doesn't apply, a 
civil gag order '  (at least in the 
circumstance where no jury trial is 
involved) must be supported by an 
important governmental interest or 
individual right countervailing the First 
Amendment right to gather news. 

* Held implicitly tbat facilitating 
settlement of litigation - even complex, 
intractable, constitutional litigation with 
a unique jurisprudence supporting broad 
and innovative equitable remedies - does 
not constitute an important governmental 
interest justifying an encroachment on 
litigant freedom of speech andlor the 
ability of the media to report on that 
speech. 

Held implicitly that a civil gag 
order in these circumstances must also be 
narrowly tailored to serve the requisite 
governmental interest or countervailing 
right ('Whatever the validity of this 
rationale ... it does not ...justify the sweep 
of the March 1st order prohibiting the 
Board members from making any written 
or oral comments to any other person or 
entity in connection with any aspect of 
any desegregation plan.')(my emphasis) 

* Followed and consolidated 
Pansy and squarely held that before 
entering a confidentiality order 
preempting state sunshine laws, a federal 
district court must consider whether its 
order is consistent with state law, and, if 
not, whether "compelling reasons' for 
preempting state law have been 
demonstrated. 

Held that, at least where media 
opposition to a sunshine-abridging 
confidentiality order has been 

(Continued on page 24) 

* 

* 

* 

* 
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(Connnusdfiompogs 23) 
specifically identified. notice to those 
media organizations and to any state 
officials charged with enforcement of 
state sunshine laws is 'pntdential" and 
that, in the absence of such notice, entry 
of a confidentiality order without 
findings to support it is 'wholly 
unacceptable.. 

What the fifth Circuil Didn't Do. 
* Did not, BS the news 

organizations asked it to, categorically 
recognize an independent newsgatber 
basis for standing and reject the 'willing 
speaker' test for standing, but chose 
instead to hold that the stipulated 
evidence showed the gagged litigants in 
t h i s  case to be 'willing" in any event. 

Did not hold chat prior rest&t 
analysis applies to civil gag orders, even 
in the unusual context of a proceeding in 
which then was70 he no jury trial and 
in which the gagged party was an 
elected public body tbat had requested a 
self-gag. 

* Did not adopt a mandatory 
procedural framework for consideration 
of gag orders or related confidentiality 
orders that may conflict with state 
sunshine laws. 

Did not hold that the portion of 
the March 8 Order which mandated 
confidential School Board meetings 
violated the First Amendment, but 
instead held that the order was invalid as 
an abuse of discretion because the 
district court failed to address the effects 
of the order on state sunshine laws. 

* 

* 

Future Directions 
Where d w s  Davis leave us? First, 

in the murky waters of gag order 
litigation, Davis can be cited with Dow 
Joner as requiring a substantial 
framework of justification (compelling 
interest. narrowly tailored, no 
alternatives) even in the absence of prior 
restraint analysis. This, I think, is 
important, for too often courts tend to 
leap from a rejection of prior restraint 
analysis to an unarticulaled test that is at 
best a reasonable-relation standard and 
at worst wholly discretionary. See. 
e.g. ,  United Starer v. Davis, 902 

F.Supp. 98 (E.D.La. 1995). 
Second. in a variety of access 

settings, Davis should be read and cited 
forcefully for the proposition that 
facilitating settlement of lawsuits does 
not justify restrictions on newsgathering. 
That Davis repudiates this justification 
in the hallowed context of school 
desegregation litigation should make the 
repudiation particularly weighty - if not 
there, then where? -- a kind of mini - 
Pentagon Papers of settlement-related 
access restrictions. 

Third, Davis supports a 
continuing effort to persuade the courts 
that prior restraint analysis is the 
appropriate standard by which at least 
some gag orders (civil, no jury; possibly 
all civil) should be judged. CBS v. 
Young is alive and kicking after Davis. 
(Alive anyway; maybe not exactly 
kicking). 

Fourth, we should take note 
that even the favorably-inclined Davis 
court was not willing to cast aside 
entirely the 'willing speaker' test for 
standing. The Fiftb Circuit's refusal to 
jettison 'willing speaker" leaves open 
the possibility of future mischief on this 
front. The 'willing speaker' doctrine 
stands ready to bite whenever the gagged 
litigants are timid, or compkit, and a 
gag order has been entered early enough 
in the case that there is no established 
record of "willing speech', 85 there was 
(fortuitously) in Davis. We argued 
vehemently that the 'willing speaker' 
requirement should he rejected 
categorically, because, among other 
reasons, whether a gagged party has the 
chutzpah to contest order or can be 
proved willing to speak to the press in 
the absence of a gag order may have 
nothing to do with the actual impact of 
the gag order on newsgathering. Too 
often, 'willingness' will depend on such 
extraneous factors as the resources of the 
gagged party or the party's willingness 
to incur the wrath of the trial judge. To 
paraphrase our reply brief, to require a 
'willing speaker' is often to require a 
'well-heeled speaker' or  a 'willing 
loser'. See. e.g.. Focus v. Allegheny 
C o u q  Court of Common Pleas, -F.3d- 
-, 1995 WL 38233 (3rd Cir. 1995), at 
Westlaw p. 3 ('Derzacks are williog but 

restrained speakers who dare not 
challenge the gag orders, for fear of 
reprisal from the judge'). 

Finally, we must begin to think 
through the consequences of Pansy's 
sunshine law analysis, reinforced in 
Davis. The doctrinal basis for this 
analysis is unclear. Must a federal court 
make careful determinations about the 
impact of its orders on state sunshine 
laws 85 a matter of "our Federalism'. 
i.e., just because state sunshine laws are, 
after all stme laws? Or must this 
particular category of state laws receive 
careful handling by the federal courts 
because they are state sunrhine laws and 
at least touch on First Amendment or  
related state constitutional interests? (In 
Louisiana, for example, as in many other 
states, the sunshine laws are. reflective of 
a constitutional guarantee of access to the 
deliberations of government.) 

The answer to these questions are not 
merely academic. There will, no doubt, 
arise a case in which a federal district 
court jumps through the prescribed 
Pamy-Davis hoops and concludes that a 
secrecy order that broadly abrogates stale 
meetings or records laws neveabeless is 
necessq to the proper trial of 8 federal 
criminal or civil case. The validity of 
that order may well $urn on whether the 
underpinnings of Pansy-Davis are a 
matter of general federal-state comity 
only; a matter of 'special' comity that 
takes into account the importance of 
particular state constitutional provisions 
protecting access to government; or, far 
more profoundly, a matter of federal 
constitutional law recognizing that the 
First Amendment affords at least some 
additional dignity or stature to comity 
concerns, or possibly even direct 
protection for access, when state 
legislation explicitly protects 
newsgatherers' access to institutions of 
state government. 

Mr. Weiss and Mark 8. Holton acred as 
counsel for the intervenor news 
organizations in this care. Mr. Weiss 
serves as one of the Vice-Chairs of 
LDRC's Advisory Committee on New 
Legal Developments. 
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NEWSGATHERING ENJOINED BY PA FEDERAL COURT 

(Connnuadfiompogo I )  

Defendants are enjoined from 
engaging in conduct 'which invades the 
privacy' of the plaintiffs and their 
children. 'including but not limited to 
actions of: harassing. hounding, 
following, intruding, frightening, 
terrorizing or ambushing' Plaintiffs or 
their children. The vagueness and the 
breadth of this inj-action are grounds for 
objection alone. But a review of the 
journalists activities, as well as the 
concerns of the court, from which the 
injunction arises suggest the disturbing 
insufficiency and irrelevancy of the 
evidence in this case and the degree to 
which the decision by its terms expands 
the scope of unlawful newsgathering 
activities. 

The Ponies 
The reporters, both experienced and 

award-winning journalists, were 
pursuing a story on the high salaries of 
executives in the health care industry, 
particularly as contrasted with reduced 
benefits being offered to their patient- 
subscribers. They sought an interview 
with Leonard Abramson. chairman of 
US. Healthcare and father of plaintiff- 
Mrs. Wolfson. MI. Abramson's 
compensation is a matter of public record, 
reported in SEC documents. Because MI. 
and Mrs. Wolfson are both executives 
with the company and related to MI. 
Abramson, their compensation is reported 
as well. 

The reporters were told by the 
company's press department that no 
executive of U.S. Healthcare would 
respond to defendants' inquiries. The 
defendant reporters decided to go to 
Philadelphia, where the company is 
headquartered. take some pictures of MI. 
Abramson and the Wolfsons and their 
elegant residences, the Wolfsons and Mr. 
Abramson, and then try again for 
interviews. Indeed, their crew form 
indicated that they were prepared to 
attempt ambush interviews of MI. 
Abramson and tbe Wolfsons if the 
opportunity came open. Mr. Abnmson, 
however, left town shortly after the 
reporters arrived. 

At a point in time prior to the approaching their driveway, no one from 
reporters' interest in Mr. Abramson, he Inside Edition attempted to approach or 
had received some unspecified threats to enter the home. They did not appmach the 
himself and his family. U.S. Healthcare Wolfsons or their children and never 
has a security force, and at least some of came in personal contact with anyone in 
its members were assigned to the the Wolfson family other than by 
Wolfsons. telephone. 

U.S. Healthcare officials relatively 
quickly discovered that the jeep parked 

As a result of the s t a k e a t  by outside the Wolfson's home had been 
defendants of the Wolfson's home and the rented by Iwi& Edition. Corporate 
corporate headquarters - with public relations officials spoke with 
unidentified, rental vans parked at each Imide Edition personnel in New York, 
location - members of the security team who in turn contacted the crew. As a 
became alarmed and notified the result, the correspondent with the crew 
Wolfsons. Mrs. Wolfson first, and tben d l e d  Mrs. Wolfson to ssure. her that he 
her husband, came to believe that they was a reporter and intended her family no 
and the children were at risk. harm; that he had no interest in following 

what the Wolfsons and the security or taping her child. 
forces saw that morning was an unknown Despite now knowing that the people 
jeep parked in the next door driveway who were following her were news 
with tinted windows. Security personnel personnel pursuing a news story -- and 
had previously seen a suspicious car in the despite the fact that U.S. Healthcare 
neighborhood of Mr. Abramson's home. public relations personnel knew and had 
The Inride Edirion producer was in the known for some time that Imidc mition 
car. The opinion suggests that he was seeking to interview executives -- 
followed the Wolfson's child at least a MI. and MIS. Wolfson apparently 
short distance as a security guard drove continued to he concerned for everyone's 
her to school. (It would appear that, in safety. Another round of calls was 
reality, the cars actually parsed one placed. with US. Healthcare personnel 
another going in opposite dmtions with trying to persuade the show, in various 
the drivers of each vehicle carefully eye- ways, to abandon the Wolfsons. They 
balling the other.) informed Inside Edition that Mrs. 

The court reports that when the Wolfsonwaspregnant. 
strange jeep then followed Mrs. Wolfson 
in her car as she headed off to work, I n  R o f i  
followed as well by a security guard, &e The result of the family concerns, 
and the security guard became intensely however, was that they packed up their 
alarmed. The producer in the car did children that afternoon and followed MI. 
follow both her as she pulled out of the Abnunson (who had left the day before) 
driveway at least far enough for him to to his home in a private community in 
determine that she was going in the Florida, Thereportershadpreviouslyde- 
direction of U.S. Healthcare offices. The camped, having moved on to try to tape 
producer then notified the crew at the MIS. Wolfson's sister, whose company, 
headquarters who were to take pictures of also in the Philadelphia area, had obtained 
Mrs. Wolfson as she arrived at work. significant fmancial backing from U.S. 
The crew had previously shot pictures of Healthcare. 
MI. Wolfson at the headquarters. The Two days later the reporters went to 
crew came to the Wolfson house that Florida themselves and camped 
afternoon. got out of the van, shot themselves for a few hours on a boat 
pictures of the house from the end of the anchored in the public watenvay just off 
driveway, and left. shore from the Ahramson house. They 

Apart from parking near the did not know, and the court noted did not 
Wolfson's home, however, and (Connnuodon page 26) 

The Stake-Ow 
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(fonnnued from page 25) 

attempt to ascertain, that the Wolfsons 
and their children were in the house. 
The reporters had a videorape camera and 
a shot-gun mike, which with its 
accompanying apparatus is several feet 
long and is capable of picking up sounds 
up to a distance of approximately sixty 
yards in one direction, whileminimizing 
interfering sounds. 

Later that day the crew slaked out 
the highway that led to the awes road to 
the community. In both locations, the 
security guards with the 
AhramsonlWolfson families checked out 
the identity of the crew - in fact, sent 
police to talk to them - and determined 
that they were a news crew. In none of 
the encounters with the police were the 
crew told that they were doing anything 
unlawful; they, of course, were not. The 
court states that as a result of the crew's 
activities. "the Wolfsons' were 
prisoners" in the Ahramson house. The 
crew left, according .to the opinion, 
sometime during the day. 

Mr. and Mrs. Wolfson testified at 
the hearing that they remain fearful, still 
keep the blinds of their house closed and 
keep the children away from the 
windows. 

The Courr's Annlysis 
From these. facts, the court finds that 

the plaintiffs had presented evidence 
sufficient to support a fmding of 
reasonable likelihood of success on the 
merits of an intrusion invasion of privacy 
claim. Among the court's conclusions 
are that a jury could reasonahty find that 
defendants' intrusion was intentional; 
that defendants' acts were designed to 
convince Mr. Abramson to consent to an 
interview in order to spare his daughter 
and her family from continued 
harassment. 

In the opening section of the 
opinion the court recognizes the First 
Amendment protection for 
newsgathering. But he clearly signals his 
concerns when he explores the potential 
conflict between First Amendment 
freedoms and a constitutionally based 
right of privacy with a lengthy 

discussion of the Galella and Dieremann and that their continued anxieties have 
decisions. ( G a k h  v. Onarsis, 353 F. made it difficult for them to continue with 
Supp. 196 (S.D.N.Y. 1972). a f d  in p a n  their normal lives. 
and rev'd in p a n ,  487 F.2d 986 (2d Cir. The use of television equipment -- 
1973). A.A.Dieremann v. E m ,  Inc., 449 and most particularly, the shotgun mike -- 
F.2d 245 (9th Cir. 1971)) 'aimed directly at the home," (Slip op. at 

And while noting that watching or 48). was clearly difficult for the court to 
photographing someone from a public accept as reasonable. With respect to the 
place is not generally an invasion of microphone, the court raises as a 
privacy, he cites Galella for the consideration the Pennsylvania and 
proposition that '[clonduct that amounts to Florida eavesdropping statutes, although 
a persistent course of hounding, ultimately basing his conclusions on 
harassment and unreasonable surveillance, intrusion privacy grounds. 
even if conducted in a public or semi- Clearly, the court found, a jury could 
public place, may nevertheless rise to the fmd that the defendants' actions were 
level of invasion of privacy based on substantial. intentional and offensive as 
i n m i o n  upon seclusion.' Slip op. at 13. required by the tort of intrusion. 

The standards for the tort of intrusion The court's expressed concern about 
under both Pennsylvania and Florida law, Mrs. Wolfson's pregnancy, and that 
the court seems to be saying, are basically ' M e r  harassing and intrusive conduct" 
the same -- drawn from the Restatement by the reporters could harm both her and 
(Second) of Torts Section 652B. It her unborn child, served to support the 
requires, among other things, that the irreparable harm element of the 
intrusion must be substantial, must be preliminary injunction standard. The 
offensive to an ordinary, reasonable reporters. however, would not be 
pemn,  and must be intentional. irreparably harmed, he concluded, 

The court believes that a meaningful because they were free to continue with 
distinction can be drawn between the "legal newsgathering" and to publish their 
'legitimate purpose of gathering and story. The public interest was served as 
broadcasting the news,' and activities that well, because it had an interest in 
are no more than efforts to obtain protecting citizen privacy and in being 
'entertaining background for [a] T.V. informed about high executive salaries, 
expose concerning the high salaries paid to both of which were served by the court's 
executives at U.S. Healthcare.' Slip op. at decision. 
4 5 4 .  The couxt expresses its skepticism 
lhat the activities of the defendants, which Defendatus Seeking Expedited 
it characterizes as 'hounding, harassing, Appenl 
and amhushing" (Slip op. at 46), would The defendants are seeking an 
'advance the newsworthy goal of exposing expedited appeal from the Third Circuit. 
the high salaries paid to U.S. Healthcare The defendants, in a brief filed on April 
executives or how such conduct would 18th. told the court that they plan to 
advance the fundamental policies broadcast the now-completed news 
underlying the First Amendment ....' Id report. and hence have not sought a stay. 

While acknowledging that the The overly broad and vague preliminary 
reporters had a right to take pictures of injunction will interfere, however, with 
plaintiffs' home from a public street, he their ability to do follow-up pieces, 
chastises them repeatedly for insensitivity which the recently announced merger of 
to the Wolfson's fears for the security and US. Healthcare with Aetna suggest will 
safety of their family. Because the be required. 
reporters saw security personnel at Mr. Defendants argue, among other 
Ahramson's home, he charges them with things, that the district court judge first 
knowledge that there were concerns about drew a constitutionally insupportable 
safety and security in the family. And he distinction hetween news and 
notes how the defendants' acts caused the entertainment, and then allowed his own 
plaintiffs to dramatically alter their routine (fonnnuedonpoge 2.1 
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(Connnuedfiompage 26) 
determinations of what was newsworthy 
and what was not to further cloud his 
judgment on whether the reporters' 
activities were protected. The 
defendants point out that no court has 
ever concluded that the kiod of activities 
engaged in by the reporters was tortious 
and that the court's opinion amounts to a 
radical expansion of the invasion of 
privacy tort. 

****************** 

Stake-outs are not a pretty part of 
journalism. But they are not the stuff of 
Galelln either. These reporters never 
came face to face with the plaintiffs, and 
had no interest io their children. Aod 
while it was undoubtedly distressing to 
have reporters outside their home and 
their father's Florida home, it is 
impossible to accept that the Wolfsons 
(or their 'highly trained security 
personnel,' as the court describes them) 
had any legitimate concern about their 
security or that of their children once 
they learned that the stalkers were 
nothing more than reporters. 

Yet the court allows the nver- 
wrought nature of the plaintiffs to 
overcome what common sense might 
otherwise have told him was, for 
plaintiffs, not much more thao ao 
annoying imposition for a portion of two 
days. More importantly. he allows these 
subjective fears, albeit objectively 
unfounded, to constitute the hasis for an 
invasion of privacy claim and to 
seemingly overcome the basic First 
Amendment rights of reporters to gather 
news in outdoor and public places. 

PRESS W I N S  ON SUMMARY JUDGMENT STANDARD 

(tonnnuodfiom p g e  3) 
High P r o m  Murder Caw 

The case arose from a newspaper 
article published by the Patriot-News in 
1985. The article reported the findings 
of an investigation undertaken by 
William Costopoulos, a prominent 
criminal defense attorney, ioto a high- 
profile murder case that Ertel had 
successfully prosecuted while serving as 
District Attorney for L y c o h g  County. 
The article explained that Costopoulos 
had been hired to conduct his 
investigation by the family of Kim 
Hubbard, the convicted defendant, and 
had concluded that the family's claim 'of 
a strong pattern of prosecutorial 
manipulation and/or tampering of 
evidence has significant merit." 

The article accurately reported that 
Costopoulos "concentrated attention on 
what he called the five areas of disputed 
evidence. They were the condition of 
the victim's body when found Oct. 28, 
1973, the body's location in a South 
Williamsport cornfield. tire casts 
presented as evidence that Hubbard's car 
was driven on a lane through the field, 
casts of boot prints said to have been 
d e  by Hubbard and said to have been 
found beneath the body and the victim's 
clothing.' Id. The article presented a 
discussion of Costopoulos' report of his 
investigation ioto these five areas. 

The article also noted that the 
Hubhards previously had made these 
claims in judicial proceedings through 
the Pennsylvania Supreme Court, the 
US. District Court for the Middle 
District of Pennsylvania and the US. 
Court of Appeals for the Third Circuit, 
and that all of the Huhbards' claims had 
been rejected. 

There was no dispute that the 
Patriot-News article fairly and accurately 
reported the contents of Costopoulos' 
report. The article expressed no view as 
to the accuracy of Costopoulos' report 
and in fact included Ertel's earlier 
quotation that he believed that Hubbard 
was guilty and that there was no 
prosecutorial misconduct during the 
trial. There was also no dispute that, 
prior to the publication of the article, the 

Patriot-News and other area publications 
had published at least six other articles 
concerning the Hubbard cas. 

Nevertheless. E d  argued that the 
publication of Costopoulos' findings 
defamed him and brought suit against 
the Patriot-News, the reporter who 
authored the article and Costopoulos. 
Ertel claimed that the article falsely 
accused him of prosecutorial misconduct 
and lamperkg with evidence. 

The trial court granted summary 
judgment io favor of the Patriot-News, 
holding that Ertel had not shown tbat he 
could establish actual malice by clear 
and convincing evidence. 

The Superior Court reversed. 
however, ruling that Ertel had set forth 
enough evidence as a matter of law to 
support a finding of actual malice. 
Although the Superior Court reversed 
h a d  on the actual malice issue alone, 
the court went out of its way to rejwt the 
other arguments d e  by the newspaper 
defendants in support of the trial court's 
judgment and concluded. among other 
things, that there was D factual issue 
regarding whether the article was false 
d that the article did not warrant 
protection as 'pure' opinion. 

On the falsity issue, the Superior 
Court held that the Patriot-News, as the 
moving party on a summary judgment 
motion, was required to suhmit evidence 
that the claimed defamatory material was 
true - even though the newspaper would 
not have that burden at trial -- before 
Ertel would he obligated tn offer MY 
evidence that the article was false io 
opposing the newspaper's motion. 

Before the Supreme Court, lhe 
Patriot-News argued that the Superior 
Court's decision wrongfully allowed 
Ertel to circumvent his constitutiooally- 
mandated burden of proving falsity and 
would, if upheld, permit him to reach a 
jury without MY evidence on an issue on 
which he bore the burden of proof. 
Such a nrling, the Patriot-News argued, 
would cast a chilling effect on 
publication of true, newsworthy 
information, since a publication would 
be threatened with a costly and time- 
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(tonnnuedfrom pogo 20 
consuming trial even where there was no 
evidence that the article contained any 
false statements. 

The Patriot-News argued that the 
Superior Court's decision ran afoul of 
the United States Supreme Court's 
rulings in Philadelphia Newspapers, 
Inc. v. Hepps, 475 U.S. 767, 775 
(1986). in whicb the Court held that a 
plaintiff bore the burden of proving 
falsity in a defamation action against a 
media defendant, and Anderson v. 
Liberty Lobby, Inc.. 477 US. 242 
(1986). in which the Court held that a 
plaintiff in a defamation action could not 
survive summary judgment without 
producing evidence sufficient for a jury 
to return a verdict for that party. 

The Penn Supreme COUII 
The Pennsylvania Supreme Court 

agreed with the Patriot-News and 
reversed the Superior Court's decision. 
Before addressing the question of the 
parties' burdens of proof at the summary 
judgment stage, the Supreme Court first 
recognized that it is 'axiomatic that the 
United States Constitution dictates that 
certain limits be placed on ' a  State's 
power to award damages in a libel action 
brought by a public official against 
critics of his official conduct' in order to 
secure the freedom of speech guaranteed 
by the First Amendment.' (Slip op. at 
5) (4uotinrr New York l i m a  Co. v. 
Sullivan, 376 U.S. 254, 256 (1964)). 

The Court next reiterated the now 
well-established principle that public 
figures such as Ertel bear the burden of 
demonstrating that the statements at 
issue are false. Quoting from Hepps, the 
Pennsylvania Supreme Court explained 
that although "requiring the plaintiff to 
show falsity will insulate from liability 
some speech that is false, but 
unprovahly so,' this result was 
justifiable since placing the burden on 
media defendants-to prove truth would 
create fear of liability and deter free 
speech.' (Slip op. At 5.)  

In applying this important principle 
lo a summary judgment proceeding, the 
Court held that allowing non-moving 
parties such as Ertel to avoid summary 

judgment where they have no evidence to 
support an issue on which they bear the 
burden of proof runs contrary to the spirit 
of Pennsylvania's Rule of Civil Procedure 
whicb govern summary judgment motions 
(Pa.R.Civ.P. 1035). 

According to the Court. the Superior 
Court's ruling did not advance the goal of 
dispensing with a trial of a case "where a 
party lacks the beginnings of evidence to 
establish or contest a material issue. * (Slip 
op. at 7) The Court stressed that 

(Conrmuedfiam page 20) 
off the Davidians and that it was also 
'arguably foreseeable' that the ATF 
would continue with the raid despite 
Koresh's awareness. Judge Smith held 
that the 'summary judgment proof 
presented is sufficient to present a 
material issue of fact as to whether the 
ATF's decision to continne with the raid 
was an intervening cause of the Plaintiff's 
injuries, or merely a contributing factor 
under comparative negligence.' Slip op. . .- at w. 

A trial in the case is scheduled to 

J o ~ t h a n  D. Hart of Dow, hhes & 

'[qorcing parties to go to trial on a 
meritless claim under the guise of begin thissummer. 
effectuating the summary judgment rule is 

Adopting the federal summary 
iudement standard enunciated bv the U S .  

a prvenion Of that OP. at 7, A l b e d n  is counsel for the newspper 

~~ - -  
Supreme Court in Celorer Corp. v. 
Carrett. 477 U.S. 317 (1986) and 
Anderson as law in Pennsylvania. the he important b u s e  it suggests a 
Court held that in Pennsylvania a party l i t a t i o n  of the doctrine on implied libel 

under Pennsylvania law. Despite the fact moving for summary judgment is no 
that he was unable to produce any facts longer required to negate elements of the 

non-moving party's case until the non- demonstrating that the article was false, 
Ertel conteoded that he was entitled to a moving party introduces evidence to 

support elements of its claims. (Slip op. at recovery because. he claimed. the general 
8) To survive a summary judgment tone of the article implied that he himself 

had tampered with evidmce or committed motion, a non-moving party must now 
adduce sufficient evidence on an issue prosefutorial misconduct. In dismissing 

Ertel's claim on the ground that he had essential to its case and on which it bears 

specific statement was false. the Supreme return a verdict in its favor. (Slip op. at 8) 
Court appeared to reject the notion that a 
libel plaintiff has a valid claim that he No Ruling on Neutral Reportage 
was defamed by the tone or general Because of its d i n g  on falsity, the . 

Supreme Court declined to address the qlications Of a communication. 
other arguments made by the Patriot- [Ed. Note: But see Pennsylvania 

Supreme Court decision handed down News. For example, the Patriot-News had 
two days later in Macelrec v. also urged the Court to adopt the neutral 

reportage doctrine and hold that the article 
Libellater, April 1996 at p. 3.1 was shielded from attack because it was 

merely a fair and accurate report of a Michael D. Epstein. an associate 
with the Philadelphia law firm of prominent citizen's opinion on an issue of 
Montgomery. McCracken, Walker & public concern. The Court's decision not 
Rhoads, worked with p ~ n e r s  David H. to reach this question in this case leaves the 
Marion and Jeremy D. Mishhin and neutral reportage doctrine open in 
associate Richard M. Simins in Pennsylvania; no appellate couart has yet 
represenring the Parriot-News before the adopted or applied it, nor has the doctrine 
Pennsylvania S u p r a  Coun. lhe caw been expressly rejected. 
wm argued by David H. Marion, who 
also p r a e n r d  the winning argument to 
the United States Supreme Coun in 
H q p s .  

the buden of proof such that a jury could to Present evidence that 

philndelphia N o v s ~ ~ r s ~  InC., URC 

May Help on Implied Libel 
In addition to an important ruling on 

summary judgment. the decision may also 
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