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Financial Services Firms Win
“Hot News” Misappropriation Case

By Jonathan Bloom

Following a four-day bench trial in which the pesti
contested the “hot news” misappropriation doctridedge
Denise Cote of the Southern District of New York.ain 89-
page opinion, found in favor of the plaintiffs — Bkays
Capital. Merrill Lynch, and Morgan Stanley — whadhsued
to enjoin the systematic, unauthorized, and typicale-
market open posting of summaries of their upgrades,
downgrades and other research recommendations dy th
defendant’s subscription website, theflyonthewathc
Barclays Capital, Inc., et al. v. Theflyonthewalhg No. 06
Civ. 4908 (DLC) (S.D.N.Y. Mar. 18, 2010).

The court found liability based on a straightfordva
application of the elements of the “hot news” @stset out in
Nat'| Basketball Ass’n v. Motorola,
Inc., 105 F.3d 841 (2d Cir. 1997)

gratuitously, for any legitimate purpose not unceedbly
interfering with [AP’s] right to make merchandiskip’ 248
U.S. at 239, INS’s conduct was a form of unfair petition.
INS, the Court observed was

taking material that has been acquired by
[AP] as the result of organization and the
expenditure of labor, skill, and money, and
which is salable by [INS] for money and . .
. appropriating it and selling it as its own. .
. Stripped of all disguises, the process
amounts to an unauthorized interference
with the normal operation of [AP’s]
legitimate business precisely at the point
where the profit is to be
reaped. . .."

(“NBA"), including that the
defendant (referred to herein as
“Fly") was free riding on the
plaintiffs’ considerable efforts to
produce the research; that Fly's
conduct was in direct competition
with the plaintiffs distribution of
their research to clients; and that

theflycm the + ]_]_

248 U.S. at 239-40. Such conduct,
the Court held, amounted to INS
| “reap[ing] where it has not sown,” as
it was “not burdened with any part of
the expense of gathering the news.”
Id. at 240. Nearly eighty years later,
in NBA in a case involving the real-

time transmission of basketball

Fly's conduct already had, and if
not enjoined would continue to
have,
impact on the plaintiffs’ investment
in producing equity research.

recommendations —

process.”
The “Hot News” Doctrine

The “hot news” misappropriation tort stems frone th
Supreme Court’s decision imt'l| News Serv. v. Associated
Press 248 U.S. 215 (1918) NS’), in which the Court
enjoined INS from copying AP stories from bulletioards
and early East Coast editions of AP affiliate papand
selling paraphrased versions of the stories on\tkst Coast
in competition with AP papers.

The Court held that although anyone who purchased
AP paper was free to “spread knowledge of its auste

In the court's view, the effort Fly expended to
a demonstrable adverse gather, edit, and disseminate other firms’ research
i.e., to aggregate — “does not
controvert the fact that Fly expends no effort to
produce the Recommendations and does not
contribute to the underlying research and analysis

scores via the defendant's pager
service, the Second Circuit held that
the “hot news” tort escaped
preemption by the Copyright Act,
provided the plaintiff could establish
the following “extra” elements:

(i) the plaintiff generates or gathers informatetra cost;
(i) the information is time-sensitive; (iii) theefendant’s use
of the information constitutes free riding on thiiptiff's
efforts; (iv) the defendant is in direct competitiovith a
product or service offered by the plaintiffs; anjl the ability
of other parties to free ride on the efforts of thaintiff or
others would so reduce the incentive to produceptioduct
or service that its existence or quality would bbstantially
threatened NBA 105 F.3d at 845.

(Continued on page 4)

RETURN TO TABLE OF CONTENTS


http://www.citmedialaw.org/sites/citmedialaw.org/files/2010-03-18-Barclays%20v.%20TheFlyOnTheWall.com_.pdf
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=2nd&navby=docket&no=967975
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=248&invol=215

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2010 Media Law Resource Center

Page 4

March 2010

MLRC MediaLawLetter

(Continued from page 3)
The Barclayscourt found that the plaintiffs had satisfied
each of these elements.

The Court’s “Hot News” Analysis

As for the first element, there was no dispute daath of
the plaintiff firms expends hundreds of millions dbllars
each year to produce equity research reports. opligt 57.

With respect to the time-sensitivity of the infation, the
record showed that the timeliness with which thaimiffs’
clients received the research recommendations vitiasatto
clients’ ability to trade on them in advance of atgck price
movement, which is how they derive the maximum galu
from the recommendations. The testimony of thenpfés’
withesses established that many important cliemsslet
almost instantly on the basis of concise “headlinasthe
firms’ recommendations, whether received by enthipugh
a sales call, or otherwise.

Fly's own marketing materials, the court noted,
consistently highlighted the fact that its “livewsfeed” made
Wall Street “time sensitive” analyst recommendagion
available in ‘“real time” so its subscribers couldaka
informed investment decisions. Slip op. at 57-%8nother
typical Fly marketing piece promised subscribersedking
analyst comments as they are being disseminated/alh
Street trading desks”).

With respect to free riding, the Court found that

Fly’s core business is its free-riding off the
sustained, costly efforts by the Firms and
other investment institutions to generate
equity research that is highly valued by
investors. Fly does no equity research of its
own, nor does it undertake any original
reporting or analysis that could generate the
opinions reflected in the
“Recommendations” section of its newsfeed.
Fly's Recommendation headlines consist
entirely of regurgitations of the Firms’
Recommendations and those of other
investment institutions. . . . Its only cost is
the cost of locating and lifting the
Recommendations and then entering a few
keystrokes into its newsfeed software. Slip
op. at 59.

In the court’s view, the effort Fly expended tdtga, edit,
and disseminate other firms’ research recommenuatiae.,
to aggregate — “does not controvert the fact tatelkpends
no effort to produce the Recommendations and das n
contribute to the underlying research and analgsizess.”
Slip op. at 60.

The court also rejected Fly’'s argument that it wasfree
riding because it no longer lifted the recommerategifrom
the firms’ actual research reports (which it claim@® no
longer access directly) but instead relied on wiiat
characterized as “publicly available information’hat
“freely” circulated on “the Street” through othemarket
intelligence” websites, chat rooms, mainstream rfaial
news services such as Bloomberg and Thomson Reuters
“blast IMs,” and industry contacts with “peoplethre know.”

The conduct of third parties, the court held, wax
relevant to Fly’s liability. Fly, the court foundyas one of
the first to engage in such “systematic misappedjum” of
research recommendations, and the fact that simikeatices
may subsequently have become more common practse w
not a valid excuse. Slip op. at 63. Moreover,abert noted,
even if Fly had obtained the firms’ research — \utige firms
distributed only to entitled clients — from publspurces
(which the record showed was not always the casejpuld
be no defense. After all, the court pointed og hews at
issue iNINS was “widespread and publicly available on the
East Coast” and was obtained by INS from publicces!

Turning to the direct competition element, thercdound
that the parties were “in direct competition insgisinating
Recommendations to investors for their use in n@kin
investment decisions.” Slip op. at 66. The prdigumcand
dissemination of equity research reports — to aisfients in
making investment decisions — is “one of the ‘pmiyha
businesses for each of the Firmal”, and dissemination of
the same research recommendations was likewises Fly’
primary business.

Fly's very name, the court observed, touts itsides
access to the firms’ analyst opinions, which itvpdes in
order to assist its subscribers in make better rinéol
investment decisions.  “Thus,” the court found, y'&l
extensive and systematic use of the Firms’ Recordatémns
is undertaken ‘with the obvious intent, if not teffect, of
fulfilling the demand for the original work.” Slipp. at 67
(citing Wainwright Securities, Inc. v. Wall Street Tranptri

(Continued on page 5)
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Corp,, 558 F.2d 91 (2d Cir. 1977)).

Further, the parties used similar channels ofridigtion.
The plaintiffs transmit their research to clients dmail and
through password-protected web portals, while Rlgsra
subscription website. The plaintiffs also licetiseir content
to third-party aggregators, while Fly likewise Ises its feed
to third parties, including to some of the plaiffificensees.
Slip op. at 68.

The court found that Fly also has fostered cortipati
with the plaintiffs by entering into partnershipghwdiscount
brokerage firms such as Cyber Trader, eSignal,
Newsware which facilitate the ability of Fly's suabibers to
circumvent the plaintiffs in executing trades based the
plaintiffs’ research, thereby diverting the trading
commissions that are the principal means by which t
plaintiffs fund their research. Slip op. at 68.

The court rejected Fly’s argument that there isdirect
competition with the plaintiffs because their ctienvalue
access to the full research reports, which Fly does
provide. To the contrary, the court noted, manyheffirms’
significant clients are “volume traders who quickigde on
the Recommendations with little or no opportunity t
scrutinize and evaluate the actual reports.” 8fipat 70. In
other words, the research “headlines” alone — éxachat
Fly provides — are extremely valuable to the firmbéents
and potential clients.

Finally, as for the fifthNBA element, the court found
“ample evidence that the continued conduct of &hd others
like Fly, would so reduce [the firms’] incentive bovest the
resources necessary to produce equity researchtseibat
the continued viability of plaintiffs’ research bnsss is and
‘would be substantially threatened.” Slip op.7&. Rather
than having to speculate, the court noted thatfithes had
shown that the conduct of Fly and others already deused
the firms reduce the resources they devote to tlesiearch
businesses by impairing their ability to monetize tesearch
through trading commissions.

The court was not persuaded by Fly’s contenti@t the
plaintiffs were required to provide statistical @ence of lost
customers, trades, or profits attributable to Flganduct.
Slip op. at 73.

The inquiry, the court stated, was expressly frénme
NBA as future-oriented, based on the likely impacttiog
plaintiffs’ incentives to produce the product omsee in
guestion if the defendant’'s conduct were left uinedsed; it

and

did not require specific prove of damages, as Blytended.
Moreover, the court held, the fact that others sy

engaging in similar conduct — a centerpiece ofd&tefense —
misapprehends” the legal standard, asNB& test expressly
requires the court to take into account the effédtee riding

by other parties.

Fly pointed to a number of other factors thatangued,
were the real cause of the plaintiffs’ curtailing their
investment in equity research, such as the reagssie
Global Research Analyst Settlement in 2003, and the
increased availability of discount electronic tragiplatforms
that compete with the plaintiffs for trade execntlousiness.
But the court held that there was “no need to meashe
exact impact” of each of these factors on the fiand their
investment in research given the “persuasive ewveékEn
presented by the firms that the misappropriationttadir
research by Fly and others “has also had a profetffiedt on
their business model.” Slip op. at 76.

Injunctive Relief

As for relief, the court permanently enjoined Fhprh
posting on its website “summaries, abstracts, lmeesil or
any other synopses” of the plaintiffs’ equity raséa
recommendations or analyses before 10 a.m. forarelse
released before the 9:30 a.m. New York market apetwo
hours after release for research first distributed the
plaintiffs’ clients after 9:30 a.m. The injuncticaxpressly
allows the defendant, after the market opens, fer t® the
plaintiffs’ research “in the context of independamalytical
reporting on a significant market movement in ausieg that
has already occurred that same day’, to engage in news
reporting.

The court expressly retained jurisdiction to eaéor
compliance with the injunction, and it providedttikdy may,
after one year from the date of the order, reqtiest the
court modify or vacate the injunction if it can demstrate
that the plaintiffs “have not taken reasonable steprestrain
the systematic, unauthorized misappropriation ogirth
Recommendations.”

Fly has stated publicly that it plans to appeal.

Jonathan Bloom, counsel at Weil, Gotshal & Manges
LLP, represented the plaintiffs in the case alonghw
partners Bruce Rich and Benjamin Marks and asseciat
Jackson Wagener. Defendant was represented byagestr
Chong Flaherty & Broitman P.C. in New York.
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New MLRC Bulletin Examines Media
Trials and Damages Over Last 30 Years

Trends continue: Increasing media victory rate, decreasing punitive awards

After 30 years and over 600 trials, the MLRC's latest Report on Trials and Damages has some good
news: the media victories continue to rise —the percentage of media wins in the 2000s (52.1%) is much
higher than the percentage in the 1980s (37.3%). Published earlier this month, MLRC Bulletin 2010:1
analyzes the media libel and privacy trials of 2009 and the statistical trends in trials in the 30 years since
MLRC began compiling trial data.

There were only nine media trials in 2009. Media defendants won three and lost six trials. The average
award in 2009 was $4.6M (skewed by two very large verdicts).

Trials of 2009 — Defense Verdicts

Chapman v. Journal Concepts, Inc. (D. Haw. jury verdict Mar. 5, 2009).

A Hawaiian federal jury returned a verdict in favor of local magazine publishers after the subject of an
article brought suit. The subject, a surfer and shaper of surfboards, took exception to the author’s description
of his adventures in ordering a custom surfboard from him. The jury found no false statements.

Howard v. WLOX-TV (MISS. Cir. Ct. jury verdict Sept. 30, 2009).

A Missouri state jury found unanimously in favor of the defendant, a television station that had run an “Action
Report” in which a homeowner alleged that a building contractor had done “shoddy work” and walked off the
job after demanding more money.

Stewart v. NYT Broadcast Holdings (Okla. Dist. Ct., Okla. County jury verdict Jan. 20, 2009).

An Oklahoma state jury found in favor of several local television stations and newspapers, all of which
had broadcast or published a “crime stoppers” report using a press release issued by the Norman Police
Department that showed images of the plaintiff.

Trials of 2009 — Plaintiff Verdicts

Strange v. Entercom Sacramento LLC (Cal. Super., Sacramento County jury verdict Oct. 29, 2009)

A California state jury returned one of the largest verdicts this Report has ever seen (at $16,577,118, it is
the 8th largest award) in the “Wee for Wii” case, in which a 28-year-old mother of three died after taking part
in a radio show contest requiring participants to drink large amounts of water without urinating. The
employees involved settled the case, so the jury verdict for wrongful death was only against the corporate
parent.

Kennedy v. Times Publ. Co. (Fla. Cir. Ct., Pinella Co. jury verdict Aug. 28, 2009)

A state jury in Florida found for the doctor-plaintiff after a newspaper acc used him of being “under federal
investigation on charges of misusing money and sexual harassment.” They awarded $5.5M in compensatory
damages, and $5M in punitive damages.

Tan v. Le (Wash. Super. Jury verdict Apr. 16, 2009)

A Washington state jury found for the plaintiff, a former lieutenant in the South Vietnamese army who now
leads a Washington Vietnamese community. The defendants, another Vietnamese organization, had

RETURN TO TABLE OF CONTENTS
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accused Tan in their newsletter and on their website of being a communist sympathizer. The jury awarded
$225K to Tan, and $85K to his organization.

Trujillo v. Guaracao (Pa. C.P. jury verdict Apr. 2, 2009)

A Philadelphia jury awarded $210,000 total to the plaintiff, the president of the Hispanic Chamber of
Commerce. The local newspapers had alleged that his appointment as president was the result of a conspiracy
among chamber members.

Stewart v. Smith (Ga. State. Ct. jury verdict Nov. 18, 2009)

A Georgia state jury awarded $100,000 to the plaintiff, who claimed a character in the novel The Red Hat
Club was identifiable as her, and that she was defamed by the character’s antics. She also alleged that private
facts about her were revealed. A Georgia Court of Appeals decision in 2008 had dismissed many of Stewart’s
claims, and the jury rejected all but her libel claim.

West v. Morehead (S.C.C.P jury verdict June 2, 2009)

A South Carolina state jury verdict awarded $40,000 total to the plaintiff, a local lawyer who alleged she was
defamed by an article about a divorce proceeding that suggested the lawyers involved would “turn on their own
clients if the retainer is juicy enough.”

Trends

Our report this year shows a continuation of trends we have noted before. Over the past 30 years:

Plaintiffs are winning at trial less and less — in the 1980s the percentage of wins was 62.7%; by the 2000s it
dropped to 47.9%.

Furthermore, punitive damages have dramatically dropped across the 30-year history of the report — in the
1980s, punitives constituted 61.2% of the award — but only 10.7% of the initial award in the 2000s. (However,
compensatory awards have risen significantly — from an average of $594,387 in the 1980s to an average of
$2,483,612 in the 2000s.)

At the conclusion of all proceedings — after trial, post-trial motions, and appeals — defendants totally won in
55.8 percent of cases, meaning that plaintiffs ended up with no damages in these cases. In 7.0 percent of
cases, plaintiffs ended up winning some damages, but less than the amount initially awarded at trial. And
plaintiffs fully won 19.1 percent of cases, meaning the initial damages amount awarded to them after trial
survived through to the end of the case.

RETURN TO TABLE OF CONTENTS
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Massachusetts Newspaper Wins Public Official LibeTlrial
Some Lessons From a Libel Trial

By Jonathan M. Albano and Carol E. Head
In February 2010, after an eight-day trial, a Btook
Massachusetts jury returned a defense verdictvorfaf The
Enterprise newspaper and two of its editors in a public
official defamation case brought by a former school
committee memberRiley v. Enterprise Publ'g CpoNo. 05-
00841-A (Mass. Super. Ct.) (Judge Jeffrey A. Locke)

Background

The plaintiff Glenna Riley served four years ascaool
committee member in a school district in southeaste
Massachusetts. During Riley’s term in office, Besiness
Manager for the school district was investigatattjidgted
and, thereafter, convicted of stealing school fun@ver a
four year period extending beyond Riley’s term ffice, the
Enterprise reported extensively on the case.

Several articles described Riley as a “strong stipp’ of
the disgraced Business Manager. In addition tosranticles,
Riley also was the subject of critical editorialsdaopinion
columns. She was described as a “troubling officiaho
was the “chief aggressor” against those who tried t
investigate the Business Manager and as someone who
“abused her power” to mount a “campaign of disinfation”
attempting to defend the Business Manager.

Riley alleged that the defendants falsely accusedof
being in league with a criminal and of derelictioh her
duties as a school committee member. Her complaint
asserted claims for defamation, negligent and tideal
infliction of emotional distress and interferenceithw
advantageous business relations. Her husbandeisght a
claim for loss of consortium.

One oddity about the case was that the complaag w
based on only four of over one dozen articles gheli by
The Enterprisehat were critical of Riley. By the time Riley
brought suit, some of those articles no longer wethin the
statute of limitations. Still other articles, inding two very
caustic opinion columns, were published within
limitations period but were not referenced in plidiis
complaint.

Although as a technical legal matter those othécles
might show alternative causes of the plaintiffdegéd

the

damages for which she was not entitled to recquecing all
of the articles before the jury also might incregaeor
sympathy for the plaintiff and require the defertdato
defend statements and characterizations containethe
articles that were not properly at issue in theecabhat issue
was one of several addressed in pre-trial motiaasudsed
below.

Jury Selection

The most striking aspect of the jury selectioncpss was
the number of potential jurors who stated that tbeyld not
be impartial because of their negative views of finess.
Approximately one half of the jury pool answered
affirmatively the question of whether the fact thatmember
of the media was a party to the case would poselagm for
them. Several said that the press did not caratatie
damage it inflicted on individuals and that it wiagpossible
to compensate people for these types of injuries.

A far smaller number of people expressed resemsti
about personal injury plaintiffs. Three potentiators, for
example, volunteered that they were offended by the
description of Mr. Riley’s loss of consortium claifdne said
that it was wrong for couples to try to collect regnfor
marital problems. Another potential juror said tthze
believed that the suit was a waste of time forimlolved,
including the judge. Both groups of jurors werewsed for
cause. Nevertheless, it was worrisome to seehdinst the
venom with which some potential jurors describezlghess.

Motions in Limine

1. Motion to Exclude Articles Not Sued Upon

Prior to trial, the defendants filed a motion telexle any
reference to articles on which the plaintiff had soed. The
motion focused on articles published outside of the
limitations period and on opinion columns publisheithin
the limitation period that contained harsh, hypédo
language that might prejudice the jury. The plHiopposed
the motion and, in addition, on the eve of trialgat to
expand her claims to include the opinion columns.

(Continued on page 9)
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Initially, the trial court ruled that although iies not
referenced in the complaint could not form the $dsr any
damages claims by the plaintiff, articles publishéthin the
limitations period could be introduced as evidetitat the
defendants “poured salt on” the plaintiff's woundstom the
defendants’ perspective, this ruling took away vdtte hand
what it seemed to grant with the other.

As the trial proceeded and the judge heard adhuditio

arguments on the issue, he altered his views soatgwh

ultimately ruling that the articles were relevamtlyoto the
extent that they contained admissions as to tlegedl falsity
of the articles sued on. By the time the case weltite jury,
the court emphatically instructed the jury thatytheere not
entitled to consider these other articles in agsgslamages.

2. Motion to Exclude Evidence of Plaintiff's Cancer

The plaintiff, who was in her mid-sixties by theng of
trial, had been diagnosed with breast cancer appeigly
two years after the last article about her was iphbtl and
had undergone a grueling treatment process.

The defendants filed a pretrial motion to excluamiey
reference to the plaintiff's illness as irrelevaarid unduly
prejudicial. Although the trial court agreed thia¢ plaintiff
could not suggest that the defendants were in aay w
responsible for causing her breast cancer, he eadfus
prohibit the plaintiff from comparing the experiencof
having breast cancer to the emotional distressfaheas a
result of the articles (the plaintiff's lawyer hadlicated that
the plaintiff suffered far more distress from théickes than
from her illness).

Perhaps out of fear that the anticipated testimeould
backfire, during trial the plaintiff made only geak
references to having recovered from a serioussifirend did
not make any specific reference to breast cancer.

3. Pre-Trial Actual Malice Motions

The defendants filed two pretrial motions addregsin
actual malice issues. The first motion, permittedder
Massachusetts law, was for a directed verdict basethe
plaintiff's opening. The theory of the motion wHwat the
plaintiff had failed to depose or to name as twihesses the
reporters or editors who directly worked on thdcts at
issue.

The motion principally relied on the ruling Mew York

Times v. Sullivan376 U.S. 254, 287 (1964) that the “state of

mind required for actual malice would have to beught
home to the persons in the [defendant’s] orgaromaliaving

responsibility for the publication of the [articlasissue].”

Absent the testimony of the reporters and editoh®
worked directly on the articles at issue, the deééens
argued, the plaintiff could not meet her burdenpofving
actual malice by clear and convincing evidence.e Tial
court reserved ruling on the motion until the efidhe case.
The motion was helpful, however, in focusing theirtoon
the requirements of the actual malice standard.

The defendants also moved to prohibit the usé@térm
“actual malice” in the jury’s presence, suggesiimgtead the
use of the term “knowledge of falsity requirementhe trial
court denied the motion, despite suggestions by libe
United States Supreme Court and the Massachusgiter8e
Judicial Court that the better practice is to avbigl use of the
term actual malice in order to minimize the risk jafor
confusion. See generally Masson v. New Yorkedl U.S.
406, 511 (1991)Stone v. Essex County Newspapéns.,
367 Mass. 849, 868 n.9 (1975).

As the trial proceeded, however, the judge fretyen
bracketed the term “actual malice” with an explarathat it
meant knowledge of falsity or reckless disregardheftruth,
and his jury instructions were quite clear on thiejsct.

4. Witnesses’ Subjective Interpretations of thechet

The defendants also filed a pretrial motion seeking
exclude the testimony of any witness as to thebjeutive
interpretations of the article.

The motion relied on case law holding that the
interpretation of the articles is for the jury aisda function
that may not be usurped by witness8ge generally Lambert
v. Providence Journal Cp508 F.2d 656, 658 (1st Cir. 1975);
Snell v. Snow54 Mass. 278, 281 (1847); Fed. R. Evid. 701,
Advisory Committee Notes (2000 Amendments). During
trial, the judge did not permit any witness to offeir
opinion as to the meaning of the articles.

Partial Directed Verdicts

After the evidence closed, the trial court grantbe
defendants’ motion for a directed verdict with respto
plaintiff's claim for negligent infliction of ematinal distress
and interference with business relations. Becthesglaintiff
was a public official, the negligent infliction afmotional
distress claim was dismissed on the basis Hofstler
Magazine v. Falwell 485 U.S. 46, 56 (1988). The
interference with business relations claim was dised

(Continued on page 10)
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based on the lack of any admissible evidence stipgothe
plaintiff's claim that the articles caused the Mayd Brockton
to decide against appointing her to a paid educalipost.

Verdict Form and Verdict

As is often the case, an important factor in adesng the
special verdict form was whether, in the long ruhg
defendants would benefit from specific findingshwiespect to
all four of the articles at issue or whether a ifledaverdict form
would give the jury too many opportunities to mdikelings in
favor of the plaintiff.

The defendants tried to have it both ways by psopp a
form that first asked the jury if the plaintiff hachrried its
burden of proving that the gist of the articles wast
substantially true and only called for article-gfiedindings if
the answer to the first question was “yes.”

The trial court judge denied the request and wssgecial
verdict form that required the jury to answer up ftur
guestions for each article on the issues of falgigfamatory
content, actual malice and damages.

Consistent with the jury charge, the special \aritirm also
required that, undeHustler, a defense verdict on the libel
claims required a defense verdict on plaintiff'saici for
intentional infliction of emotional distress and dfr. Riley’s
loss of consortium claim.

After approximately five hours of deliberating,ethjury
returned a defense verdict. The jury found thatghaintiff had
failed to prove that the three news articles amidssontained
any false statements about her. The jury alsoddhat the one
editorial at issue did contain a false statemenbuahthe
plaintiff.

The verdict form did not specify which statementthe
editorial was false, but it seems likely it waga@ement that the
plaintiff was more “concerned with protecting frsn and
keeping secrets” than with the education of puldhool
students. Because the jury found that the editavis not
published with actual malice, judgment for the defents
entered without the court having to address whetthet
statement was a protected opinion based on distléesets.
The defendants have not appealed.

Jonathan M. Albano and Carol E. Head of Bingham
McCutchen LLP in Boston, MA represented the defetsda
The plaintiffs were represented by Elizabeth Clagoke
Brockton, MA.
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Alabama Newspaper Wins Summary
Judgment in Public Official Libel Case

Statements Substantially True, Opinion or Made ®\tlActual Malice

By Dennis R. Bailey
Public Official Libel Plaintiff: “l don't like that they printed about me this meteditorial: ‘It is often a
rude profession, one with a reputation of callingt éhe incompetent buffoons and demagogues
inhabiting public office.”

Defense Attorney:“Isn’t that what editorials do?”
Public Official Libel Plaintiff: “What is a buffoon anyway?”
[Defense Attorney’s Unspoken AnswerAn elected official who does not know what a “lmdf” is.]

The above [except the last unspoken sentence] cdmm page 228 of the Deposition of City Counaifmsa Ben
Little during his deposition in a case he filedaim Alabama Circuit Court claiminghe Anniston Stalibeled him in an
article and editorial questioning whether he hazkesonal relationship with an independent auditordcommended as
well as his general effectiveness as an electe@septative.

In the real world, | bit my tongue and moved orthlte next question. Fortunately, after months ie€avery and
depositions of the reporter, editorial writer antisher taken after a motion for summary judgmaas filed, Circuit
Judge Malcolm Street, Jr. entered a ten-page grd@ting summary judgment fdhe Anniston Staand its reporter one
week before the case was to be tried before a jurigtle v. Consolidated Publ’g CoNo. 2009-900147 (Ala. Cir. Ct.
March 2, 2010).

To me, this decision helped me appreciate moig fok importance of a libel decision that arosekbduring the
Civil Rights movement in my home town of Montgomefyjabama. Actually, it is a case which you progatan name
off the top of your head. It just so happens thatliiggest libel decision in our lifetimes origiedtfrom what was at the
time the largest jury verdict in Alabama enteredttie Circuit Court of Montgomery County, Alabamdfirened
unanimously by the Alabama Supreme Court and teeersed by a unanimous United States Supreme Court.

Yes, | am speaking dfhe New York Times v. Sullivaase. | know one of the lawyers who tried the easkargued
it (on the losing side) before the U.S. Supremer€dutold the Court the only way we could lose s\id they changed
the law of libel.” My father was a friend of L.Eullivan, the plaintiff. | have th& imesadvertisement: “Heed Their
Rising Voices” in my desk. | have actually read teversedAlabamaSupreme Court opinion as part of teaching libel
law to my media law class at Auburn University hesmit is a textbook on libel law prior to the &dithment of actual
malice as a defense.

The case oBen Little v. The Anniston St@resented an ironic twist of the factsMéw York Times v. Sullivan
Instead of a white elected police commissioner damjmg to an all-white jury about an ad in the tissouthern”The
New York TimesLittle was an African-American elected city coilmember from a predominately African-American
ward of Anniston, Alabama, who sought to inflameaaially mixed jury with his perception thahe Anniston Star
criticized him either because it was racist or liseathe newspaper wished to profit from an opposiegy on the best
way to develop Anniston’s old Ft. McClellan propeecause its offices were built on a portion @it tland.

Specifically, Little claimed that a quote from &ite council member at a public meeting that theas a “buzz” in
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— The case of Ben Little the community that he had a “personal
_ . ! V. The Anniston Star relationship” with an unmarried female auditor
3 4 I".} B . . . . .
presented an ironic he had recommended the city hire (after renting a
twist of the facts of .. .
2 n ﬂtﬂn ar New York Times v car to visit her and taken her out to dinner twg
Taty o4 Aok el o Tew  gyllivan . Instead of a times) was “false, defamatory and malicious”
Ralph Nader ent umﬂ'-ﬁl‘\U crowil to be civie activists . . .
5 s g @ white elected police although the article went on to quote the authof
EEEL e o Las o
PR e e commissioner of the statement as saying: “If this is true itdee
complaining to an all- . ] o .
MeClellan property white jury, Little was to be disclosed and if not true it is not fair to.M
ownership becomes ) ' . . ” . .
J P I P clfelapr{\'iduhc:{]is;ghuicm an African-American Little;” and desplte the fact that Little, an
o A 0N Mo ay . . .
mmowes,  €lECted city unmarried man, was quoted as saying the
councilmember from I . fal d i . Id
& predominately allegation was false and “if true it would not
African-American involve city business.”
ward of Anniston, An editorial the next day listed a “litany of
Ale.lbama’ who sought Little's failures” and commented on the
to inflame a racially )
mixed jury with his “Sweetheart Deal” Little had proposed for the
perception that The auditor. Star editorial writers suggested Little

Anniston Star was a demagogue, buffoon, crank, and very
criticized him either

because it was racist divisive to boot. It was bare knuckled criticism
or because it wished of a popular elected official about his job
to profit. performance. But the evidence also established

that Little had been offered and turned down thg
opportunity to respond to the editorial in the foofran op-ed piece. Instead, Little chose to radpan a radio program he
hosts and with a libel suit claiming unspecifiednpensatory and punitive damages.

Fortunately, after discovery was complete andctise was a week away from trial, Judge Street fthmicthe statement
that there was a “buzz” in the community that kitad a personal relationship with the auditor witlser “substantially
true” or never asserted or proven to be false.alde held it was “not capable of a defamatory maegfi He further ruled
the statements in the editorial were pure opiniwth ot statements of fact. Finally, based uplemw York Times v. Sullivan
and its progeny, he ruled that Little had failed:tmne forth with “clear and convincing evidence’astual malice sufficient
to defeat a motion for summary judgment. Littlelaim under the Alabama Tort of Outrage was suleslivy the libel
claim and dismissed also.

Brandy Ayers, publisher ofhe Anniston Sta(which incidentally is referred to as the “Red SthAy conservatives
locally because of its alleged history of “liberadttivism) had a characteristically colorful quatbout the decision:
“Anybody who has paid attention to city hall palgiover the past few years knows the suit agdihstStarwas vagrant,
without any visible means of support.” Testimonytle case revealed that Ayers’ had been at thefttpe KKK'’s “hit-
list” in the 1960s and claims that Ayers was agtagiere laughable to anyone who had followed hisarato the slightest
degree.

The bottom line is that the case turned out tlghtriway although getting there was expensive, ctiogs and
unpleasant for the subjects of the suit and eveir thwyers. But the case is a reminder of thegdam a libel case with
racial undertones would present today in Alabamia.B. Sullivan’'s $500,000 verdict had not been reed by the U.S.
Supreme Court in 1964. Hopefully, thétle decision will chill the “buffoonery” of a publicfficial libel case in Alabama
for at least a few years.

Dennis R. Bailey, General Counsel for the AlabdMnass Association and Of Counsel at Rushton, Stakehnston &
Garrett, P.A. in Montgomery, Alabama, representegldefendants in this case.
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Magazine Wins Summary Judgment
In Claim by Anti-Vaccine Advocate

Assertion That Opponent In Science Debate
“Lies” Is Not Actionable Defamation

By John B. O’Keefe

Quoting a key figure in a controversy about soieas
saying that one of his adversaries in the debae™toes not
give rise to a claim of defamation against the kpear those
who publish the remark, a federal court in Virgihias ruled.
The decision by U.S. District Judge Claude M. Hiltm
Arthur v. Offif No. 01:09-cv-1398, 2010 WL 883745 (E.D.
Va. Mar. 10, 2010), granting the defendants’ matido
dismiss, was a significant reaffirmation of the siitational
and common law protections afforded to expressiofs
opinion that cannot “reasonably be interpreted tsing
actual facts” or otherwise lack “a provably falsactfial
connotation.”

Background

The case arose out of a brief passage in a 7,900-w
Wired magazine article that profiled Dr. Paul Offit, a
Philadelphia pediatrician and infectious diseasecisfist.
Entitled An Epidemic of Fear: One Man’s Battle Against the
Anti-Vaccine Movementhe article described how Offit — a
vaccine inventor himself and an outspoken advoazte
widespread, mandatory inoculation of infants, aleild and
adolescents — had become embroiled in a vituperatdbate
with the activists behind a grassroots movemerit abgects
to the systematic vaccination of children on theotly that
vaccines are responsible for instances of autisth @her
unexplained childhood disorders.

Believing that movement to be grounded in “pseudo-
science” and perceiving its growth as a threat tblip
health, Offit “calls to account” those whose viewbout
vaccines he considers to be “bogus” and based appgals
to fear over reason, the article reported.

One of Offit's harshest critics on the other simfethe
vaccine debate is Barbara Loe Arthur (known pupliak
Barbara Loe Fisher), cofounder and president of\&atonal
Vaccine Information Center, a Northern Virginia-bds
watchdog group that opposes universal vaccinatiorhe

article, published in the November 2009 issueVdifed,

described a speech Fisher gave at an autism cooéetbat
“mentioned Offit frequently” and “cast him as a mamo
walks in lockstep with the pharmaceutical comparaes
demonizes caring parents.” In response, Offitistgd in the
article as saying that “Kaflooey theories’ makenhcrazy”
and that Fisher “makes him particularly nuts, asviou just
want to scream™ because “She lies.”

Alleging defamatiorper se Fisher filed suit in December
against Offit as well as Condé Nast Publications.,Ithe
publisher of Wired and Amy Wallace, the Los Angeles
freelance journalist who wrote the article. In tt@mplaint,
which was brought in the notorious “Rocket Docket"the
Eastern District of Virginia, Fisher claimed thaéttwo-word
guotation “She lies” constituted an actionabledadtatement
of fact about her that would cause people to caelshe
lacks honesty and integrity.

Motion to Dismiss

The defendants moved to dismiss the action on the
grounds that Fisher had failed to state a cognézabl
defamation claim under controlling law in Virgingnd the
Fourth Circuit. Wallace also challenged the existe of
personal jurisdiction over her, as a matter ofustay law and
constitutional due process, in light of the facatther only
contacts with Virginia were a telephone interviewdaa
couple of emails she exchanged with Fisher, alinfribos
Angeles, and the maintenance of a personal welsitein
California that was accessible to Internet useagiiginia.

In an opinion issued on March 10, the court agneii
defendants that Offit's comment that Fisher “li@&s a non-
actionable expression of opinion because, in cantegould
not be understood as an assertion of fact thatswsseptible
to objective verification. (Because that rulinguked in a
dismissal with prejudice, the court did not readte t

(Continued on page 14)

RETURN TO TABLE OF CONTENTS


http://www.amy-wallace.com/wp-content/uploads/2010/03/Memorandum-Opinion.pdf

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2010 Media Law Resource Center

Page 14

March 2010

MLRC MediaLawLetter

(Continued from page 13)

jurisdictional issue.) “[BJoth the nature of theatement —
including that it was quoting an advocate with atipalar

scientific viewpoint and policy position — and tsi&atement’s
context — a very brief passage in a lengthy desoripof an

ongoing, heated public health controversy — corithat this
is a protected expression of opinion,” the courtatoded.

Rather than a literal assertion that Fisher isp&ason
lacking honesty and integrity . . . [who should belinned or
excluded by those who seek information and opinipon
which to rely,” as the complaint alleged, the deatian “she
lies” could only be “understood as an outpouring of
exasperation and intellectual outrage over Pldist#bility to
gain traction for ideas that Defendant Offit betisvare
seriously misguided,” Judge Hilton wrote.

Readers of theWired article, the court said, would
reasonably expect to encounter “emphatic languagéath
sides [of the vaccine debate] and should accorgingl
understand that the magazine is merely reportinfgri2iant
Offit's personal opinion of [Fisher’s] views,” wHic are
avowedly antithetical to his own.

The court also found that the statement lackece “th
provably false content that is required to suppatefamation
action,” because it could not be verified basednupdcore of
objective evidence” as required hbylilkovich v. Lorain
Journal Co, 497 U.S. 1, 20 (1990). Specifically, the court
found that a comment such as Offit's, implicatine‘ thorny
and extremely contentious debate over the perceig&d of
certain vaccines, their theoretical associatiorhvgiarticular
diseases or syndromes, and, at bottom, which siddi®
debate has ‘truth’ on their side,” is not such ateshent and
observed that “[c]ourts have a justifiable reticenabout
venturing into the thicket of scientific debatepesially in
the defamation context.”

In reaching its conclusion, the court relied upvo
earlier Fourth Circuit decisiong;altas v. StateNewspaper,
155 F.3d 557 (4th Cir. 1998aff'g 928 F. Supp. 637, 641
(D.S.C. 1996), andchnare v. Ziessqwl04 F. App'x 847,
849 (4th Cir. 2004). Faltas involved a defamation claim
arising out of the controversial position takentbg plaintiff
in a newspaper op-ed regarding whether there BBaoyical
predisposition to homosexuality.” When the newspap
subsequently published a critical letter to theadin which
the writer asserted that the plaintiff was someate “will
lie to suit her agenda” and “views her status dpfgsician

as an opportunity to present lies as truth,” tremnpiff sued
the newspaper's publisher and the letter's author f
defamation. The Fourth Circuit summarily affirmede
district court’s conclusion that the term “lie” haéen “used
in the context of challenging plaintiff's positiaan a given
controversial subject as to which ‘experts’ obvigus
disagree, often in less than collegial tones” amat,tin the
context of a scientific debate on “a highly cont&mial topic
as to which emotions and verbal exchanges oftehogithe
letter did not constitute an actionable defamatiecause it
could only be understood as “an impassioned regptmshe
positions taken by [the plaintiff], and nothing radr

Similarly, Schnareinvolved a dispute over revisions to
the American Kennel Club’s “breed standards” fobtaalor
Retrievers, and specifically the published stateémerade by
a critic of the changes. Those statements ass#rttdthe
plaintiff, an advocate for the new breed standaraksd,
among other things, “perpetrated” a series of “taiths,
innuendoes and outright lies.” The Fourth Ciraghcluded
that the plaintiff had failed to state a claim fdefamation
because the statements, “which on their face angsations of
lying,” were “actually vigorous and angry expressoof
disagreement” and that, in the context of the ehaled article,
published against the backdrop of a heated dispudald be
understood as “just an ‘expression of outrage™ ahthe “[]
contempt felt' toward [the author's] adversary imet
controversy.”

In light of these precedents and others, Judgéoril
concluded that Fisher could not maintain her defama
action: “Plaintiff may wish to defend in Court thesdibility
of her conclusions about the dangers of vaccimesyalidity
of the evidence she offers in support of thoseribepand the
policy choices that flow from those views — as wadl her
own credibility for having advanced those positionEhese,
however, are academic questions that are not thh@sthing
that courts or juries resolve in the context ofedachation
action.”

Michael Sullivan, Seth Berlin and John B. O’Keefe o
Levine Sullivan Koch & Schulz, L.L.P. representeshd®
Nast Publications Inc. and Amy Wallace. Defendaatil
Offit was represented by Linda Steinman and Elital$oja
of Davis Wright Tremaine LLP and John McGavin of
Trichilo, Bancroft, McGavin, Horvath & Judkins, P.C
Fairfax, VA. Plaintiff was represented by Jonattimord of
Emord & Associates, P.C., Clifton, VA.
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Court Grants Newspaper’s Anti-
SLAPP Motion in Katrina Libel Case

A Federal district judge in Louisiana has dismikadibel
case against Pro Publica and The New York Timesigit
by a doctor who was on the staff of a New Orleapspital
where the deaths of several patients in the griermfth of
Hurricane Katrina prompted an investigation intlegétions
of euthanasia.Armington v. Fink, et al.No. 09-6785 (E.D.
La. Feb. 24, 2010) (Feldman, J.).

Background

The case arose from a 13,000-word investigativxei
written by Dr. Sheri Fink of Pro Publica, the intigative
journalism nonprofit, and
published in The New York
Times Magazine in August
2009. Dr. Fink's article
vividly documented the
conditions inside Memorial
Medical Center in New
Orleans in August 2005 as
the floodwaters rose, the
hospital's power systems
failed, and efforts to
evacuate critical-care
patients faltered. The story
focused on the actions of
Dr. Anna Pou and other
medical professionals who
administered large doses of
sedatives to certain patients
who could not be easily
evacuated and were later
found dead by rescue
workers.

An investigation by the state resulted in no ckarm the
deaths, but in later interviews with Dr. Fink, somembers
of the medical staff admitted to hasten the deathen of
some patients whose lives were not in imminentgecy.

The libel suit was brought by Dr. William Armingtpa
neuroradiologist who was mentioned twice in pas$inthe
piece. While the article did not identify Dr. Arngiton as

focused on the actions of Dr.

dead by rescue workers.

The disputed story, published in the
Anna Pou and other me dical
professionals who administered large doses of sedat

patients who could not be easily evacuated and were

one of the doctors involved with the injectionsn-fact, it
portrayed him as heroically working to evacuaterssoof
patients — he asserted in his complaint that ttiel@implied
that he had been involved in the decision to injatients
and that he showed indifference to patients byimetvening
to stop the injections.

Motion to Strike

The defendants filed a motion to strike the conmmpla
underArticle 971 of the Louisiana Code of Civil Procedure,
the state’s anti-SLAPP statute (Strategic LawsugaiAst
Public Participation).
Under that statute, libel
plaintiffs must show that
they have a fair probability
of success to avoid
dismissal. The Fifth Circuit
has held that the statute
applies in federal libel
actions brought under the
federal courts’ diversity
jurisdiction.

The defendants argued
that the article’s discussion
of Dr. Armington’s actions
was truthful and came
directly from interviews
with him, as reflected in
notes that both Dr. Fink and
a Times fact-checker had
made of conversations with
him. The defense motion
also asserted that none of
the passages discussing the decision by medictdgsionals
to inject patients could reasonably be read to icapd Dr.
Armington in the decision-making. The article didte that
Dr. Armington had chosen not to intervene with titber
doctors and instead focused his energies on helpatients
reach evacuation helicopters, but the same paragaigp

(Continued on page 16)
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made clear that he did not believe that euthaneagtaking
place at that time.

Article 971 stays discovery during the pendencythaf
anti-SLAPP motion except by leave of the court, the
defendants made the strategic decision to prodacéhe
plaintiff the writer's and fact-checker's notes dheir
conversations with Dr. Armington. Plaintiffs coasd
responded by moving for additional discovery, apligption
that was rejected by the court.

In his opposition to the motion to strike, the iptef
advanced a variety of theories. He claimed that ribtes
were inaccurate, that the anti-SLAPP statute dit apply
(because the story was not “in connection with #&lipu
issue,” as required by the statute), that the t&atuas
unconstitutional (because it denied plaintiffs megful
access to the courts), and that the statute impsiiohy
conflicted with the Federal Rules of Civil Procegluby
limiting discovery. Dr. Armington also argued thbé story
should be evaluated as “commercial speech” andngiess
legal protection because the defendants publishédea for
“economic motives.”

Judge Martin L.C. Feldman rejected all of the iéfis
arguments and struck the complaint. He found #réitle
971 did not conflict with summary judgment provissin the
Federal Rules because both allowed discovery atdhet’s
discretion. He quickly rejected the plaintiff's reory
constitutional challenges and went on to concluu® the
story was “in connection with a public issue” aterefore
properly the subject of an Article 971 motion.

In looking at the substantive defamation issuegigé
Feldman found that general statements referringniedical
professionals” at the hospital who approved ofitiiections
could not reasonably be read to accuse Dr. Armimgib
euthanasia. He also concluded, based on the solesitted
by the defendants, that the two sections of thelamaming
Dr. Armington were true. And, far from being defztory,
the main discussion of Dr. Armington “portrayednfffias a
doctor who, while suspecting euthanasia might aqccur
renewed his efforts to evacuate all of the patiénts

Turning to the sentence that noted that Dr. Arranglid
not intervene directly with his colleagues, thertdound that
the statement did “not stand out as being of theireato
harm Dr. Armington’s reputation any more than timapme
fact that he was working at a hospital at the timet other
doctors were, according to the article, involved in

euthanasia.”

One noteworthy feature of the judge’s opinion wés
outspoken criticism of the journalism even as hentgd the
defendants’ motion. “While the motivation in resgang,
writing, and publishing the article might seem dlshy
driven in part to sell a sensational topic like thse of
euthanasia in disasters, this does not, aloneedeasake the
issue of how doctors have acted in previous emeigeness
relevant to the discussion of what standard thdipshould
hold doctors to in future emergencies,” the coudte. And,
in a parting footnote, the judge said the court teadpply the
law fairly even though “th@imes piece selfishly resurrects
melodrama to an old and sad story.”

The article was recently named a finalist for Répg in
the National Magazine Awards. Dr. Armington has not
indicated whether he intends to appeal.

The defendants are represented by Loretta G. Mamzk
James R. Swanson of Fishman Haygood Phelps Walmsley
Willis & Swanson of New Orleans. The plaintiff is
represented by James E. Beasley, Jr. and Maxwell S.
Kennerly of The Beasley Firm of Philadelphia andail
Kanner of Kanner & Whiteley in New Orleans.
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Texas Federal Court Finds Imputation

of Homosexuality Defamatory
Statements on Radio Show Not Satire as a Matteawf

A federal district court in Dallas, Texas last rion

refused to dismiss a libel complaint against a cadi

broadcasting company over on air statements by @ingp
show host allegedly referring to plaintiff as “gayRobinson

v. Radio One, In¢No. 09-CV-1203, 2010 WL 606683 (N.D.

Tex. Feb. 19, 2010) (O’Connor, J.).

The court found that “judicial caution” requirelgetcourt
to hold that an imputation of homosexuality mightl e
defamatory under Texas law. In addition, the chettl that
the statements about plaintiff were not satire asadéter of
law even in the context of a comedic radio morrshgw

Background

Plaintiff Henry J. Robinson was working as a s#gur
guard at Love Field Airport in Dallas when defendRickey
Smiley disembarked from a flight.  Smiley is anstaup
comedian and host offhe Rickey Smiley Shpwvhich
features prank calls, parody songs and hip hop anuslis
show is broadcast in Texas on a radio station ownedo-
defendant Radio One.

Smiley posed for photographs with a number of feap
the terminal, including Robinson. When Robinsoredstor a
second picture, however, Smiley berated him, cgllimm
“the gay security guard” and “faggot.” Robinsoregkd that
colleagues and other onlookers at the airport fbiime the
verbal abuse. Smiley then told Robinson he planoedut
him “on blast,” which Robinson understood to me&att
Smiley intended to discuss him during a radio bcaatl

A few days later, Smiley referred to Robinson @radio
show, referring to him as “Henry” and “the gay sgiyu
guard.” According to Robinson, after the broadgasbple
began calling him “gay.” Robinson sued both Riclsyiley

and Radio One, Inc. for defamation, and Radio One

responded with a Rule 12(b)(6) motion to dismiss.

Defamatory Meaning

With regard to defamatory meaning, the court arplc
that the imputation of homosexuality has histoticdleen

treated as defamatoper sein Texas as a false imputation of
criminal behavior.See Plumley v. Landmark Chevrolet,.)Jnc
122 F.3d 308, 311 (5th Cir. 1997). The court agkedged
that sodomy was decriminalized in Texas followithg U.S.
Supreme Court’s decision ihawrence v. Texass39 U.S.

558 (2003), but found no Texas case law on whether

homosexuality continues to be defamatpey sein the wake
of Lawrence Thus “judicial caution” required the court to
allow the issue to be determined by a jury.

The court next considered Radio One’s argumertthea
statements at issue were “obvious” parody or satiraking
Smiley’'s on-air statements incapable of a defanyator
meaning. Radio One attached a recording of thensagon
its motion to dismiss. The court held that it abtgview the
recording as part of the pleadings since it wasrredl to in
plaintiff's complaint and was central to the pléftst claims.

However, listening to the segment failed to petlsuthe
court that the remarks were obvious fiction. Ttaesnents

included references to a worker at Love Field named

“Henry,” a poem about “Henry” who “sure act[s] day
crass joke about “Henry's” personal searches, a pta
“Henry” to stop taking pictures, and a giggled “Sor
Henry!” The court concluded that “nothing in tlodip
suggests parody or satire, which involve mischarazdtion
or exaggeration. An assertion is not necessarilpdgya or
satire simply because it was made to provoke laught

Radio One also contended that because plaintiffs
name was never used in the broadcast it was noafiof
concerning” him. The court however observed that‘true
test is whether persons who know the defamed aactttbe
statement could have reasonably thought it to basaertion
of facts about him.” Finally the court granted Radne’s
motion to dismiss claims over statements made biegmat
the airport. Although the court was unsure whettiamtiff
intended to make any such claim against Radio Dagreed
to grant the motion insofar as any such liabiligsvalleged.

Plaintiff was represented by Christopher Laurerafiam
of Lauren Graham PLLC, Dallas, Texas. Defendanti®ad
One was represented by Victor D. Vital and Emily &Aook
of Baker Botts LLP, Dallas, Texas.
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Section 230 Immunity
Applies to Forwarded Emaill

“What happens,” a California appellate court reigen
asked, “when you receive a defamatory e-mail ofer t
internet and simply hit the forward icon on your
computer, sending it on to someone else?” The answ
under California law, at least on the facts befboegecourt,
was that you cannot be liable for defamation — eifen
you add a short message of your own asking redipien
read the forwarded messagd?han v. PhamNo. 30-
2007-00100039 (Cal. App. Feb. 25, 2010) (Sills,
Rylaarsdam, Ikola, JJ.). The court reasoned male
the original author of the email could be held lggkihe
forwarder is protected by Section 230 of the
Communications Decency Act, 47 U.S.C. 230.

At issue in the case was an email written by Duc
Xuan Nguyen, the president of a group of
veterans from the Navy and Merchant
Marine of the Republic of Vietnam. In the
email, Nguyen claimed that plaintiff Hung
Tan Phan had been disciplined by the Navy
for his “abusive behavior” during the last
days of the Vietham War. The email was
received by defendant Lang Van Pham
who forwarded it to a fellow veteran,
adding by way of introduction: “Everything
will come out to the daylight, | invite you and
your classmates to read the following comments
of Senior Duc . .. ."

The California Supreme Court dealt with a similar
issue inBarrett v. Rosenthal40 Cal. 4th 33 (2006). In
that case, the defendant received an alleged dedayna
article via email and posted the article to a newsg
website. The state high court remarked that “at esom
point, active involvement in the creation of a deétory
Internet posting would expose a defendant to ligbis
an original source.” However, since the defendamt i
Barrett republished the defamatory article without
changes and therefore had no active involvemeritsin
creation, the court found that the defendant wasarb}
protected by Section 230, which immunizes all conte

providers who “publish” content provided by a third
party.

Defendant Phan’s inclusion of an introduction with
Nguyen’s original email made the instant case #lgh
different fromBarrett. Since Phan attached new content
to the original email before forwarding it, the afiate
court had to engage in an additional stage of aimltp
resolve the issue of liability. To do so, it agplithe
Ninth Circuit's “material contribution” test, whichoils
down to the principal that immunity is only lost tifie
defendant’'s own acts nfaterially contribute to the
illegality of the internet messagerair Housing Council
of San Fernando Valley v. Roommates.com, L8521
F.3d 1157 (2008).

The court found that Pham’s introduction
made no material contribution to the
alleged defamation in the original
email, as its sentiment was simply “the
truth will come out in the end.” The
court also found that Phan’s decision to
send the email, just like the website
operator's decision to “publish” the
defamatory article irBarrett, did not
itself amount to material contribution.
Interestingly, the court mentioned in
a footnote the Ninth Circuit’s decision in
Batzel v. Smith333 F.3d 1018 (2003), which added an
additional qualification to the analysis.

According toBatzel,if an editor reposts material “that
he does not believe was tendered to him for posting
online, then he is the one making the affirmatieeision
to publish, and so he contributes materially to its
allegedly unlawful disseminationSee Batzel333 F.3d
at 1033.

The factual issue of whether the defendant is ¢hise
believed the email was intended to be forwarded wals
apparently not argued. Plaintiff Hung Tan Phan acted
pro se. Defendant Lang Van Pham was represented by
Mark Rosen and Dina L. Nguyen.
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Proposed Amendment to California’s Right

of Publicity Statute Would Harm Media
Adds Insult to Injury in the Guise of Protectingndrs

By Douglas E. Mirell

Last year, California’s then-Assembly Speaker Karen
Bass successfully carried legislation (Assemblyl Bi24)
that, for the first time, exposed media outletgptdentially
crushing damage awards if they initially purchaselia,
video or still photos they know to have been takan
violation of the state’s 10-year-old anti-paparagatute. See
“Compounding the Felony: California’'s Amended Anti-
Paparazzi StatuteMLRC MedialawL etter Oct. 2008t 24.

Though no longer Assembly Speaker (and now a

candidate for Congress), Bass is back this yeah it

dangerous new bilA.B. 2480 that attempts to import only
selected elements of that same anti-paparazzi law i
California’s 40-year-old right of publicity statube the guise

of protecting minors.

Though Section 3344 does contain an
exemption for uses “in connection with any minor for commercial purposes.”
news, public affairs, or sports broadcast or This amendment is not tied to

Background of California Civil
Code Section 3344

commercial medium” does not automatically constitain
unauthorized use solely because the usage “is cocrahe
sponsored or contains paid advertising.” Rathes, dtatute
makes it “a question of fact” whether the persosage is so
“directly connected” with the commercial sponsopshi paid
advertising as to constitute an unauthorized usag@svil
Code § 3344(e).

Assembly Bill 2480’s Proposed Amendments

Now pending in the Assembly Judiciary CommittaeB.
2480 proposes to make two significant changes to thieae
Civil Code Section 3344

First, it expands the list of activities that réqu
authorization to include the use of
“any photograph or likeness of a

account, or any political campaign” (§ 3444 Such usages on products or for

On February 19, 2010, Bas
introduced Assembly Bill 2480
which seeks to amend California
Civil Code Section 3344— the
California publicity rights statute
that has been on the books since
1971. That statute permits living
persons to prevent the unauthorized use of theisopas
(i.e., name, voice, signature, photograph or likeness)drt in
products, merchandise, or goods, or for
advertising or selling, or soliciting purchases pfpducts,
merchandise, goods or services.” Civil Code § 3814

Though Section 3344 does contain an exemptiomges
“in connection with any news, public affairs, orosfs
broadcast or account, or any political campaign3484(d)),
it does not include the more explicit and broaderneptions
for expressive media found in Civil Code § 3344hhtt
provides statutory protection for post-mortem peibfirights
in California. CompareCivil Code § 3344.1(a)(2).

One further limitation upon the reach $éction 3344s
that the inclusion of a living person’s persona “@m

?d)), it does not include the more explicit and
broader exemptions for expressive media
found in Civil Code § 3344.1 that provides — Civil Code Sectiori708.8(k),a
statutory protection for post-mortem

publicity rights in California.

purposes of

advertising.  Instead, the term
“commercial purposes” has an
entirely different reference point

provision of the anti-paparazzi
statute. For its part, Civil Code §
1708.8(k) defines “commercial
purpose” to mean “any act done with the expectatbra
sale, financial gain, or other consideration” artdah results
in the sale, publication or transmittal of an imagesound
recording. Accordingly, any disseminated photobray
video of a minor taken by a freelancer, or by amyon
regularly employed and paid by a print, broadcasbtber
electronic media outlet, could conceivably fall hit the
ambit of this vastly overbroad definition.

By selectively importing just the Section 1708)3(k
definition of “commercial purpose” into Section 3R4),
A.B. 2480 ignores the limitations that other prémis of the
anti-paparazzi statute impose upon potential méaality.
(Continued on page 20)
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(Continued from page 19)

Most significantly, Section 1708.8 applies primgarito
physical trespasses or technological trespassagdlphoto
lenses and parabolic microphones) undertaken Wwéhrtent
to capture images or sounds of individuals engaged
“personal or familial activity” and in a manner thés
offensive to a reasonable person.” Civil Code 8818(a)-
(b).

Under A.B. 2480, howevemny unauthorized use of a
minor’s photograph taken by a commercial photogeaman
become subject to a publicity rights claim — retgss of the
circumstances under which the photograph was talkdrwere
is no requirement that the minor have been phopbga as
the result of a physical or technological trespabBere is no

Should this legislation be enacted as initially

introduced, it could effectively prevent the

non-consensual use of any photograph of a
minor by any news or entertainment medium.

And if passed, it would be a small step indeed
to extend the same legislation to photographs
or likenesses of adults.

requirement that the minor have been photographgdging
in any type of “personal or familial activity.SeeCivil Code
8§ 1708.8(l) (defining “personal and familial actii to
include “intimate details of the plaintiff's persan life,
interactions with the plaintiff's family or signdant others, or
other aspects of the plaintiff's private affairs @ncerns”).
And there is no requirement that the photographésimer of
capture be “offensive to a reasonable person.”

Perhaps the only media-positive outcome of lastr'ge
amendments to Section 1708.8 was the rewriting of
subsection (f) to create a defense that limits mt@tkliability
of a prohibited image or sound recording to therstfi
transaction” and requires “actual knowledge” that tmage
or sound was captured as the result of a physical o
technological trespass or an assault undertakeprdaoke
same. “Actual knowledge,” in turn, was defined rnteean
“actual awareness, understanding, and recognitibtained
prior to the time at which the person purchasedaguired”
the image or sound recording; the plaintiff beds burden
of establishing such knowledge “by clear and cocivig
evidence.” Civil Code 8§1708.8(f)(2). Yet this drée is
likewise unavailable in an action that could be ugta

involving the photograph of a minor under A.B. 2480

The second major change that would be effected by
passage of A.B. 2480 is a blanket declarationtti@tSection
3344(e) exception discussed above “does not applyet use
of any photograph or likeness of a minor for conuiadr
purposes.” Thusany non-consensual use of a minor's
photograph “in a commercial medium” could be held
impermissible if that medium was commercially spesl or
contained paid advertising — a circumstance thaste3n
virtually every form of print, broadcast or electio
journalism.

Potential Ramifications of A.B. 2480’s Passage

The adverse impact that A.B. 2480 could have upen t
print, broadcast and other electronic media canhet
overstated. Should this legislation be enactednailly
introduced, it could effectively prevent the nomsensual
use of any photograph of a minor by any news or
entertainment medium. And if passed, it would bsnall
step indeed to extend the same legislation to gnaphs or
likenesses of adults.

Moreover, though the “news, public affairs, or gpo
broadcast” exception found in Section 3344(d) saegiyi
remains intact, it is now at war with the “commaici
purposes” definition found in Section 1708.8(k) efhimakes
no exception for media that are commercially spoegamr
that accept paid advertising. Thus, it is at lehsbretically
possible to argue that the only “news, public afair sports
broadcasts” which remain immune for their use ohaors’
photographs under A.B. 2480 are those that are not
commercially sponsored, that do not contain anyegihing
and that use only photos taken by uncompensated
photographers. Obviously, this would eliminate $tetutory
protection currently enjoyed by most all expressisual
media — including newspapers, magazines, motiotungs,
television and commercial Internet websites.

While it might be appropriate to initially give sembly
Member Bass the benefit of the doubt by suggedtiag she
did not appreciate the massive damage that A.BO 248ild
inflict upon this nation’'s mainstream media, thelyon
appropriate response to these concerns is eithiasaive and
immediate rewriting of this proposed legislation loetter yet,
its total abandonment.

Douglas E. Mirell is a partner in the Los Angetsfice of
Loeb & Loeb LLP.
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Senate Hears Testimony On
Legislative Solutions To Libel Tourism

By Laurie A. Babinski and Clarissa K. Pintado

As college students set their sights on springalbre
destinations, libel tourists were also planningtfgrs abroad.
However, the potential foreign defamation plaigtiffere not
seeking out exotic locales or pristine beaches, rhatiter
plaintiff-friendly jurisdictions where they couldipsue claims
against U.S. publishers, authors and journaligst as libel
tourists continued their pursuit of easy judgmealtsoad,
Congress continued its own pursuit of strategieghteart
libel tourism and the chilling effect it is havingn U.S.
authors and journalists who are threatened witteidor
defamation actions.

On February 23, the Senate Judiciary Committed hel
hearing to examine the importance of federal lagsh in
curbing libel tourism and to discuss how an efiectlaw
could be drafted that would deter libel plaintiffem taking
advantage of foreign defamation laws to suppressHinst
Amendment rights of U.S. citizens. At the heattitigd “Are
Foreign Libel Suits Chilling Americans’ First Amement
Rights?” two witnesses, Kurt Wimmer of Covington &
Burling and Bruce Brown of Baker & Hostetler, dissad the
impact of libel tourism and a strategy to proteeefiom of
speech at home.

In his testimony, Mr. Wimmer described the inebita
“chilling effect” that libel tourism has on the &e flow of
protected speech.” “It seems clear that the piatiior being
sued or prosecuted on the basis of an online mthdit does,
in fact, chill the exercise of essential First Arderent
freedoms,” Mr. Wimmer wrote in his prepared stateine
“This chill can result in self-censorship, in décis not to
publish, and in decisions to review and assess kamer
content based on legal standards that are lessqpin@t of
free expression than our laws. This chilling effean
undermine the search for truth that our First Anmeedt
demands, in areas that are as essential to ownahgecurity
as terrorism.”

The chilling effect remains, Mr. Wimmer testifiedyen
though U.S. courts in New York and Maryland havieised
to enforce foreign libel judgments that do not compwith
constitutional standards. “The very act of renalgi@ foreign
judgment has immediate and damaging effects on the

publisher or author who is sued, before a judgniergver
enforced,” Mr. Wimmer wrote. “The impact of the @ of
Damocles is not that it falls, but that it hangs.”

Mr. Brown focused on the potential remedies thaase
should consider when drafting libel tourism ledisla. The
most essential remedy, Mr. Brown said, is a barthe
recognition of any foreign libel judgment in an emement
proceeding in the U.S. unless the judgment is stasi with
both the Due Process Clause and the First Amendment
Additional relief could also be made available tigb the
creation of a declaratory judgment cause of adtiah would
enable a U.S. citizen sued overseas to seek ialiafU.S.
court that a foreign judgment is unenforceable aith
waiting for a foreign libel plaintiff to move to &arce the
judgment, something many foreign plaintiffs newatend to
do. Finally, legislation could permit an awardaiforneys’
fees and damages as additional means of deterrence.

Mr. Brown also recommended that legislation which
includes a separate cause of action should aldodi&ca
nationwide service-of-process provision as well as
requirement that courts exercise personal jurigdicto the
fullest extent permissible under the Due Processusd.
Such a provision would allow courts to cast theit as wide
as possible in attempting to bring foreign libehiptiffs
within their jurisdiction.

The Committee members signaled their understanaling
the threat that libel tourism poses for writersblmhers, and
news organizations in the U.S., but also acknowdddthe
fine line that Congress must walk in trying to fiadsolution.
“As much as we might like to, we cannot legislatarges in
foreign law to simply eliminate libel tourism,” Cinanan
Leahy remarked in his opening statement. “Butliehe we
can all agree that our courts should not becomeoh tb
uphold foreign libel judgments that would undermioer
First Amendment or due process rights.”

The witnesses also answered questions from that&sn
present, including Sen. Sheldon Whitehouse (D-RSen. Al
Franken (D-Minn.), Sen. Arlen Specter (D-Pa.) aet.Slon
Kyl (R-Ariz.), regarding the effect that foreignwauits are

(Continued on page 22)
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(Continued from page 21)
having on U.S. authors and journalists, the scdpetential
remedies, and the usefulness of international taerafting a
resolution to the problem.

Sen. Kyl asked if an international treaty or kita
agreement would provide an avenue for relief. Wmmmer
responded that international reform was critical anggested
a focus on the European Union because any judgment
rendered in one member state can be enforced ithemo
Mr. Wimmer also said, however, that a challengethis
strategy is that the laws of the European Unioeroteave
these issues to the member states, and urged treeS®
continue moving forward with its legislation as iestf step
toward reform.

Two libel tourism bills are currently under coreidtion
in the Senate Judiciary Committee — H.R. 2765, whias
introduced by Rep. Steve Cohen (D-Tenn.) and hasegh
the House of Representatives, and S. 449, which was
introduced by Sen. Specter.

A third bill, H.R. 1304, which was

The use of foreign defamation laws

prophet Muhammad in an unfavorable light. Alsa timonth,
Russian oligarch Boris Berezovsky was awarded £I80in
damages by a U.K. court for allegations that wematcast
on satellite television in the U.K. that he was ibhdhthe
murder of Alexander Litvinenko, the Russian dissidand
former spy who died of polonium poisoning. Andexent
ruling by the Federal Court of Justice of Germapynid that
a German businessman could sitee New York Timefor
libel because 15,000 registered German userBhef Times
website were enough to establish jurisdiction etheugh the
article was not targeted at a German audience.
Legislatures in four states — New York, lllino@alifornia
and Florida — have passed similar libel tourismslaand bills
are under consideration in a handful of others.wN@rk
passed the first of the state libel tourism lawsplibd
“Rachel's Law” after Dr. Ehrenfeld, in May 2008.hd& law
requires the non-recognition of a foreign defanmatio
judgment “unless the court before which the magtdrrought
sitting in this state first determines that
the defamation law applied in the

introduced by Rep. Peter King (D.ggainst U.S. citizens began in the 1990#&reign court'’s adjudication provided

N.Y.) and is identical
remains pending in the House. Both
H.R. 2765 and S. 449 provide for the
non-recognition of foreign judgments if the
foreign libel plaintiff seeks to enforce that judgmt in a U.S.
court. S. 449 goes further by allowing a U.Szeiti to file an
action in a U.S. court seeking a declaratory judgntleat an
overseas judgment is unenforceable and by pergittire
recovery of damages in the amount of any foreigigijuent

in the underlying action.

In addition, treble damages are available unde8.if a
jury determines by a preponderance of the evidénaethe
foreign plaintiff “intentionally engaged in a schento
suppress rights under First Amendment.”

The use of foreign defamation laws against U.fizens
began in the 1990s but has become more prevaletiieas
Internet has expanded its reach.

The push for state and federal legislation becamee
urgent in the wake of Saudi businessman Khalid bin
Mahfouz’s London lawsuit against American authorcira
Ehrenfeld, who wrote about Mr. bin Mahfouz's alldge
funding of terrorist activities.

In the past month alone, 95,000 descendents of the
prophet Muhammad threatened to sue in England akever
Danish newspapers that published cartoons depidtirg

o S. 449\t has become more prevalent as the
Internet has expanded its reach.

at least as much protection for
freedom of speech and press in that
case as would be provided by both the

United States and New York constitutions.” N.Y.
CPLR § 5304.

The New York bill also extended the state’s longra
statute to call for jurisdiction over any personondbtained a
foreign judgment against a resident of New Yorkpiteseven
if the foreign libel plaintiff has no other conniects to the
state.

The U.K. is a popular destination for libel totsi®ecause
its defamation laws are less protective of spebah those in
the U.S. Among other legal advantages for libelintiffs,
the U.K. lacks any equivalent téew York Times v. Sullivan
376 U.S. 254 (1964) that would require public afficand
public figure plaintiffs to meet a higher evidemnyisstandard
in prosecuting their claims. However, the U.K. hasently
taken some modest steps to stem the tide of ldaligm.
British MPs have called for legal reform, and onrbka24,
Justice Minister Jack Straw unveiled a plan to alisage
overseas claimants from initiating libel cases iK.\Ucourts
by permitting defendants to plead a “public int€reefense
among other protections.

Laurie Babinski is an associate and Ms. Pintadoais
paralegal at Baker & Hostetler LLP in Washington(D
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Three Significant Commercial Speech Decisions

By Bruce E.H. Johnson and Ambika K. Doran

The Supreme Court and two federal courts of appeals

issued important decisions on commercial speedkarch.

Two relate to attorney advertising—and largely para
existing law—and a third decides a unique caseingléo the

advertising of prostitution.

Milavetz, Gallop & Milavetz v. U.S.
No. 08-1119, 2010 WL 75761 (Mar. 8, 2010)

In Milavetz,the Supreme Court reaffirmed its decision in

Zauderer v. Office of Disciplinary Counsel of SupeeCourt

of Ohig 471 U.S. 626 (1985), that compulsory commercial

speech such as required disclaimers and the ld@ve less
scrutiny than regular commercial speech regulationkere,
the court largely upheld advertising restrictiors fdebt
relief agencies,” the definition of which includesome
attorneys.

The case involved a challenge to certain partghef
Bankruptcy Code added by the Bankruptcy Abuse Pitave
and Consumer Protection Act. The Act defines a<claf
bankruptcy professionals called “debt relief agestito
include “any person who provides any bankruptcystessce
to an assisted person . . . for . . . payment or. who is a
bankruptcy petition preparer.” Such agencies naty‘advis
[e] an assisted person. . . to incur more debbittamplation
of [filing for bankruptcy] . . .” And they must difose in their
advertisements for certain services that the sesvielate to
bankruptcy relief, and identify themselves as dedlief
agencies.

A bankruptcy law firm, its president, one of itsoaneys,
and two clients filed a pre-enforcement lawsuitiagfathe
United States, and asked the court to find thatahedid not
apply to law firms and attorneys and was uncortsital as
applied to attorneys. The Supreme Court found tHabt
relief agencies” include attorneys who provide bapkcy
assistance because such assistance includes rdatiaé
services such as providing advice, counsel, angapirey
documents. The court upheld all of the restriction

The disclosure requirements, the court found, eteid)
misleading commercial speech and were subject @¢oldbs

exactingZaudererstandard because they did not prohibit any

speech, but rather required disclaimers. Zhaderercourt

found that “an advertiser’s rights are adequatebtgrted so
long as disclosure requirements are reasonablieceta the
State’s interest in preventing deception of congsrhe471
U.S. at 651. InMilavetz, the court found the requirements
were ‘“reasonably related” to the government’'s igérin
preventing consumer deception because they reqairiydan
accurate statement of the advertiser's legal stang the
character of the assistance provided, and did inut the
advertiser’s ability to add text.

Alexander v. Cahill
No. 07-3677, 2010 WL 842711 (2d Cir. Mar. 12, 2010)

In Alexander v. Cahillthe Second Circuit applied a more
restrictive standard to bar enforcement of sewdisiplinary
rules developed by the New York Appellate Divisioithe
rules prohibit client testimonials relating to pergl matters,
portrayal of judges or fictitious law firms, att@mt-getting
techniques unrelated to attorney competence, ade tnames
or nicknames that imply the ability to get resulfBhey also
establish a 30-day moratorium for targeted solicita
following personal injury incidents.

The plaintiffs, a New York attorney, a law firmpdia
public interest group, challenged the rules undher FEirst
Amendment. The firm's commercials had includedhsuc
colorful tactics as jingles, special effects inéhgdwisps of
smoke and blue electrical currents, dramatizati@osnical
scenes, special effects, and used the slogan “hleiteys.”
The Second Circuit found the bulk of the prohiliisowere
invalid, with the exception of the prohibition omrtraying
fictitious law firms, and the moratorium.

The court applied the four-part test fraentral Hudson
Gas & Elec. Corp. v. Pub. Serv. Comm'n of N7 U.S.
557, 566, (1980). Under the first factor, it foutitht the
prohibitions targeted non-misleading commercial esphe
with the exception of the prohibition on fictitiolsw firms.
Under the second factor, it found the governmeasserted
interests—to prohibit “inappropriate soliciations ..
potentially misleading ads. . [and] overly aggres
marketing,” as well as to “ensur[e] that the imagé¢he legal
profession is maintained”—were substantial. Hosve\t
found the regulations did not meet the third fattecause no

(Continued on page 24)
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evidence showed that they directly advance thoterdsts.

Nor were the prohibitions narrowly tailored:

categorical nature of New York’s prohibitions wowlldbne be

enough to render the prohibitions invalid.”

But the court upheld the 30-day personal injury ad
moratorium, largely relying on the Supreme Coudégision
in Florida Bar v. Went for It, Inc.515 U.S. 618 (1995),
which found constitutional rules prohibiting perabmnjury
lawyers from sending targeted direct-mail soliditas to
victims or their relatives for 30 days followingetlaccident or
disaster. Although the New York moratorium appliedall
forms of communication, the court still found it t@aally
advanced the state’s interest in protecting victiagginst
invasive conduct, avoiding offensive speech in vitiial

homes, and protecting the legal profession’s rejmrta

Coyote Publ’g, Inc. v. Miller
No. 2010 WL 816936 (9th Cir. Mar. 11, 2010)

In a unique case, the Ninth Circuit @oyote Publ'g v.
Miller upheld a Nevada statute regulating advertising of
brothels. The statute banned brothels from admgiin

counties where prostitution was illegal, and

advertising in places where it was legal, prohilgtit in “any
public theater, on the public streets of any cityawn, or on
any public highway.” In addition, the statute desh a
presumption that certain information is advertisitfigr

purposes of the statute.

Newspaper publishers and a brothel owner filedvasuit
against Nevada state officials, alleging the piiovis were
facially unconstitutional. Without much debateg thourt

upheld the restrictions.

At the outset, it found that because the statpfdied to
“brothels” and those acting on their behalf, it diot apply to
news accounts, meaning the targeted speech was ex@mm
Applying an intermediate scrutiny test, the counbarked on
a lengthy discussion reciting the history of prositn.
found the state had a substantial state interedimiting
commodification of sex, and that the statute sertieat
interest. In doing so, it reasoned that prostituis different
from other vices because it is historically disfedy and
because the nature of the market in sexual servicedd

never be efficient.

Thus, although the court rejected applicatiorhef ‘tvice”
doctrine (applying a less restrictive standarddweeatising of

so-called vices), it nonetheless rested its findimgart on
this similar analysis. In addition, the court fouthat the
advertisements themselves were “commaodificatiorganing
the prohibition would serve state interest by dtiating
commodification itself and by reducing demand foe sale
of sex.

In rendering its decision, the court further comiee on
its limited role in developing policy, stating:

Whether the law ought to treat sex as
something, like babies and organs, that is
‘market-inalienable,” or instead should treat
it as equivalent to the sale of physical labor,
is a question much contested among legal
academics and philosophers. And it may
well be that limiting the commaodification of
human sexuality is in some tension with
other ostensible goals of Nevada's scheme,
such as protecting women from being forced
into prostitution and empowering them to
make choices in the course of selling sexual
services. But these questions are not for us
to decide. In most cases that we can
imagine-slavery, given the Thirteenth
Amendment, being an obvious exception-
including this one, it belongs to the political
branches to fix the boundary between those
human interactions governed by market
exchange and those not so
governed.” (citations omitted).

Appellees have filed a petition for rehearing.

Bruce E.H. Johnson is a partner, and Ambika K. ddois
an associate, at Davis Wright Tremaine LLP in SeaBruce
E.H. Johnson is a partner, and Ambika K. Doran is a
associate, at Davis Wright Tremaine LLP in Seattl€he
petitioners in Milavetz were represented by Mitay&allop
& Milavetz, P.A., Edina, MN; Thomas F. Miller, R,A
Wayzata, MN; Dechert LLP, Hartford, CT, and Michael
Docherty, Attorney at Law, Edina, MN. lAlexander
plaintiffs were represented by Gregory A. Beck dBri
Wolfman, on the brief), Public Citizen Litigationrdsp,
Washington, D.C. In Miller, plaintiffs were repesged by
Allen Lichtenstein, Lee Rowland & Margaret A. Mdilee,
ACLU of Nevada.
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Supreme Court Reverses Second Circuit
(And 200 Other Cases) And Holds Copyright
Registration Mandatory But Not Jurisdictional

By Charles S. Sims
In 2000, in the wake of the Second Circuit's rea¢rof
district judge Sonia Sotomayor’s grant of summarggment
for the publishers and databases in litigation dfilby
freelance author Jonathan Tasini, various grougfseefance
authors filed four class action lawsuits, hopingcapitalize

on theTasini holding. Five years later, the parties reached a

settlement agreement resolving all those claimdctwiwvas
approved by the district court but vacated by tleddd
Circuit in 2007, on a jurisdictional ground thatetiCourt
raised sua sponte This month the Supreme Court
unanimously reversed the Second Circuit and breatiesv
life into the settlement agreement that had begmist by
the Second Circuit's whimReed Elsevier, Inc. v. Muchnjck
reversing In re Literary Works in Electronic Databases
Copyright Litigation,509 F.3d 116 (2d Cir. 2007).

Background

Beginning in the 1980s, publishers began licensheir
periodicals to LexisNexis and similar databases.he T
complete contents were delivered with represemtatithat
they had the right to do so and promises to indgmthie
databases against claims for copyright infringemeritew
York Times Co. v. Tasin33 U.S. 483 (2001), established
that the overarching ground on which the publishieasl
relied for nonexclusive electronic rights, 17 U.S8201(c)
did not grant them that right; but even withoutttherow in
their quivers any publisher still might well havéeatronic
rights to any given article on a variety of bases]uding
written licenses, oral licenses, licenses impligdcbnduct,
estoppel or waiver, and others. Notwithstandirg strength
of those defenses, fact-intensive litigation inwogy millions
of articles was not an attractive prospect for base
companies and publishers. And so when Districtgéud
George Daniels, to whom the pdssini class actions were
assigned by the Judicial Panel on Multidistrictidation,
asked the parties if they would mediate the fremdaclaims,
they agreed to do so.

The parties jointly engaged Ken Feinberg (a fewntis

before Attorney General Ashcroft engaged him fer 11
compensation project), and mediation commenced.ur Fo
years later — after working through the disputetsvben the
plaintiffs and defendants, and then between thabdaes
defendants and publishers over how to fund anjesetint —
all the parties to the district court litigation ashed a
settlement that they enthusiastically supportecbweter, a
California attorney whose email address ended in
“@classobjector.com” appeared, representing temkgra
authors, and began to file a stream of motionsatipig to the
settle-ment and the procedures underway to sebareaurt’s
approval.

After the district court rejected all the objeciso and
approved the settlement, it granted the partiestianofor
final approval and entered final judgment. Theeahjrs
appealed, complaining that unregistered works shdé
compensated more highly and that authors of urtergid
works should have had their own class represestativ

At argument, Judge Straub focused nearly excliysive
jurisdiction, and repeatedly asserted his belieft tithe
provision generally requiring registration befonstitution of
infringement claims, 17 U.S.C. 8§ 411(a), comprehehg
deprived the district court of jurisdiction to appe any
settlement in which the parties compensated auttiors
works in which copyright had not been registeredene
though the consolidated cases had been propetifutes in
full compliance with § 411(a). He appeared unmo¥gd
counsel's arguments that all the named plaintiffad
registered their works, and by their reliance otherity that
courts with properly instituted cases have jurigdicto settle
claims that they lack jurisdiction to try.

Months later, Judges Straub and Winter issuedceside
vacating Judge Daniels’ judgment approving thelesetnt,
and broadly holding that because the provision irggu
registration-before-instituting-suit is “jurisdiotial,” district
courts may not approve settlements in which untegd
works are compensated. Judge Walker dissentedgiagr
that the district court had not exercised juriddittto resolve
claims for unregistered works, and instead had lsimp

(Continued on page 26)
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approved a private settlement in cases properlyrbdfim.
After an unsuccessful petition for rehearing endyahe
settlement parties filed a petition for certioranihich the
petitioners and objectors both urged be grantedfterA
conferencing the petition ten times, the Court ggdmeview,
rewriting the question presented to one that theigsahad
never briefed: whether § 411(a) restricts subjecttten
jurisdiction. Because the authors and objectoree that
the district court had jurisdiction to approve getlement ,
the Court obtained the necessary adversity by agipgi a
law professor to represent the Second Circuit’gfoent.

Congress conferred for copyright infringement calsgs28
U.S.C. § 1338 and 1331. The court relied espgciati
Arbaugh v. Y & H Corp.546 U.S. 500 (2006and its
predecessors, which held that statutory claim Esiog rules
or threshold filing conditions are not jurisdictalnunless
Congress expressly so announces.

Because the Court agreed tiabaughwas controlling,
neither the majority opinion nor the concurrencelradsed
many issues that the parties had briefed, includiay
whether the petitioners would have prevailed e¥é&411(a)
were jurisdictional, (b) whether district courts ynar must,
enforce § 411(a) by dismissal of infringement ckiasserted

Petitioners commenced their work by persuading the
Register of Copyright and the Solicitor Generalstgport
their position. With that flank covered, and assgethat the
Library of Congress and Register would

for unregistered works if the defendant does netiddailure
to comply with § 411(a) as a defense. (In virtpavery
infringement case, defendants are quick to assdrré to
register where the terms of § 411(a) have
not be arguing that affirmance was not been complied with, and have
necessary to preserve the benefits (to enormous incentives to do so, so that
them) of registration, success looked afford defendants protection from guestion will not often arise.)
increasingly plausible. Oral argument, infringement suits where § 411(a)

delivered on the second day of the term, hasn’t been complied with, it also

seemed to go well, and none of the 4515 defendants the option of

guestioning seemed to evidence any reaching a class-wide settlement When the case returns to the Second

substantial support for the Second 9 " Circuit 25 days after the decision, the
if they want to go down that path. Second Circuit will reactivate the appeal,

Circuit’s decision.

and presumably ask the parties whether
they seek any supplemental briefing or argumem. thie
meantime, the plaintiffs are making efforts to pade the

While the decision does seem to

Next Steps in In re Literary Works

The Decision

A year to the day from the cert. grant, Justicar@ice
Thomas handed down a unanimous judgment, and afoapi
in which five justices fully joined. Justice Ginsly, for
herself and Justices Breyer and Stevens, concurretie
result, differing with the majority only on a minaron-
copyright point (whether a particular decision, ehithe

objectors — who have already delayed paymentstadthors
by nearly four years — to withdraw their appealnc® the
appeal is concluded, one way or the other, if #itlesnent
survives the parties will proceed to implement it.

The settlement agreement affords publishers ftijiet to
review asserted claims. They may well find it edipat to

whole Court agreed was not decisive, should béndisished
on a different ground than the ground Justice Thosna
majority adopted).

The Court recognized that it was disagreeing wiibre
than 200 decisions of courts of appeals and lowerts in
concluding that registration was mandatory but reot
condition to subject matter jurisdiction. But foNing a
recent string of cases in which it had held thatows other
provisions of law are mandatory but not “jurisdictal”, the
Court unanimously held that § 411(a), while impottand
subject to firm enforcement on motion of a defetdaras
not a condition precedent to subject matter jucisoin, which

exercise that right, particularly as to those feek authors
who have submitted claims (for hundreds of worksi total

in the five or six figures. The claims administrateports
that claims have been lodged for over 300,000 sulwerks,

for an initial value (which may be reduced by clai@view)

of over $8 million.

Impact on Copyright Infringement Litigation
The principal impact of the Court’s decision on yaght

infringement cases generally is modest: hencefatwar
(Continued on page 27)
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motions to dismiss for lack of registration shoblel labeled
as motions lodged under Rule 12(b)(6), rather tRate 12
(b)(1). But those motions will be granted if thentplaint
seeks to litigate over unregistered works. Nothingthe
decision suggests that defendants are now exposkalvtng
to litigate infringement cases for unregisteredksor

While the Court’s decision is short and it did eaplore
the ramifications of its holding, nothing in the cdgon
suggests registration is not mandatory, or thastict court
has any discretion whatsoever when a defendant sntve
dismiss for failure to register a claim consisteith § 411(a).
The brief for the United States makes that poirdrggly, as
did petitioners’ briefs; and the opinions by Justithomas
and Justice Ginsburg contain no hints at all th4tl&(a) is
not mandatorily enforceable on defendant’s timelgtion.
Section 411(a) means what it says and is fully eefable by
a defendant who chooses to invoke it.

While the decision does seem to afford defendants
protection from infringement suits where § 411(a&sthit
been complied with, it also affords defendants dp&on of
reaching a class-wide settlemefthey want to go down that
path. The Court's decision does not entirely exclude the
possibility that a district court might have thesatietion, or
even the obligation, to dismiss for failure to cdymmwith
§ 411(a) in any event — that was a question JuSticenas’s
decision leaves open — courts will most likely reRded
Elsevierto make § 411(a) enforceable but generally waivabl
at defendants’ option.

The circumstances in which defendants would want t
waive are almost certainly sufficiently few and strained so
that the public benefits secured by § 411(a) afikely to be
significantly lost by giving users and owners, eotlvely, the
means to resolve longstanding, intractable problevith
class action settlements. Notably, the plainti§s411(a)-
derived inability to litigate over unregistered wsmon a class
basis should go far to preventing the class aataricle from
being used extortionately, as is so often the d¢asether
areas of the law.

Finally, the decision likely will permit declaratoactions
for non-infringement notwithstanding the defendamtfusal
to register a work asserted to be protected andnged,
contrary to such decisions aStuart Weitzman LLC v.
Microcomputer Resources Inc542 F.3d 859 (11th Cir.
2008) (dismissing declaratory judgment claim on
unregistered United States work on subject matigsdiction

ground).

In short, the Supreme Court seems to have reaahed
highly useful result, paving the way for approvdl the
Literary Workssettlement, and generally handing parties the
opportunity to resolve broad scale infringemenpdies on a
class basis, if the defendants seek that kindsmfiugon.

Charles S. Sims, a partner with Proskauer Rose LLP,
argued the case for petitioners before the Supré&uart.
Professor Deborah Jones Merritt argued the cause fo
amicus curiae in support of the judgment below Gpted by
the Court).
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Court of Appeals for the Federal

Circuit to Postal Service: “Lick That!”
Reverses Fair Use Finding, Despite Dissent

By Toby Butterfield

When the United States government spends millais
dollars to commission a war memorial, one mighuass it
retains the right to put an image of a sculpturethat
memorial on postage stamps honoring the war’'s apter
But things were not that simple in a recent deaqis&solving
a long dispute between the United States governrasdt
sculptor Frank Gaylord. The Court of Appeals fiwe t
Federal Circuit held that the use of a photographthe
Korean War Veterans Memorial on a commemorativengta
was not a fair useGaylord v. United StateNo. 2009-5044,
2010 WL 653272 (Fed. Cir. Feb. 25, 2010), reverSivdred.

Cl._59 (Ct. Claims
2008).
The Army Corps of

Engineers arranged for
the Government to
control all copyrights
in the memorial, but its
contractor Cooper-
Lecky Architects
swiftly found itself in a
dispute with Gaylord,
the artist it
commissioned to sculpt
a series of statues for
the memorial. Cooper-
Lecky eventually
settled its dispute with I

The Federal Circuit's analysis of the “purpose and
character of the use” shows that court to be léigmgvthan
the Second Circuit to accept a copyright defendaagsertion
that he made fair use of a copyrighted work becdugsaas
commenting upon it.

Background

In 1986, Congress enacted legislation to credf®raan
War veterans memorial. The Government, via the Acaer
Battle Monuments Commission and the Army Corps of
Engineers, selected Cooper-Lecky Architects as ptime
contractor for the
memorial, and Cooper-
Lecky in turn sponsored
a competition to select a
sculptor. Frank Gaylord
won that competition,
and was paid $775,000
to complete the
sculpture, which he did
between 1990 and 1995,
with some suggestion
and criticism from
Cooper-Lecky, the
Korean War Veterans
Memorial Advisory
Board and the
Commission on Fine

Gaylord by acceding
(over strenuous
objections by the Army
Corps of Engineers) to Gaylord's assertion of caghyr
ownership in the statutes. The Postal Serviceimddaa
license from a photographer to create a stamp frosn
photograph of the statutes, only to learn that Galyl
maintained that the photographer had no right tsaloSince
Gaylord’'s copyright ownership was not on appeale th
Federal Circuit decision centered on a rejectiore th
government’s fair use defense.

The John Alli photograph used for the stamp.

Arts.  Gaylord did not
construct the sculpture
itself, but he created
models of 19 soldiers standing in formation, wh&boper-
Lecky cast into the stainless steel statutes whahe to be
known as “The Column.”

Copyright ownership in the sculpture became anor
issue. While the prime contract between the ArmypS and
Cooper-Lecky provided that the Government woulddhall
copyrights in all resulting work, in January, 1993p0per-
(Continued on page 29)
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Lecky signed a subcontract with Gaylord omittingatth
provision and stating that copyright ownership wasbe
determined.

Starting in 1993, Gaylord applied for and obtained
copyright registrations for “The Column,” and inndary,
1994, Cooper-Lecky and Gaylord amended their ageeém
to say that Gaylord would own the copyright. The
Government disputed Gaylord’'s copyright from the
beginning, but according to the trial court opiniothe
American Battle Monuments Commission withdrew its
copyright claims in May, 1994. In February, 19@3ylord
agreed Cooper-Lecky could license “The Column,” but
terminated that agreement as well as his prioreagesit with
Cooper-Lecky later that year following a licensitigpute.

Subsequently, an

prompting a strenuous dissent from the Second scu
Judge Newman, sitting by designation.

Fair Use Analysis

The Federal Circuit’s opinion is a good remindwattthe
four “nonexclusive” fair use factors are used asoasrall
balancing test where no single factor is consibtent
dispositive. Here, the Federal Circuit was convihdeat the
first three factors — “purpose and nature of u$edture of
the copyrighted work,” and “amount and substaryiadif the
portion used in relation to the copyright work asviaole,”
weighed sufficiently in Gaylord’s favor that itdii't matter
that the stamp had no market impact on Gaylord's
copyrighted work.

Purpose and Character

amateur photographer’s
photograph taken at the | ™
memorial focusing on “The
Column” under snow gained

much publicity.  Gaylord | .

ultimately licensed the | =

photographer to exploit the | ™

photograph, receiving | °

royalties under their \

separate agreement. The Korean War
photographer agreed to|  Veterans Memorial

w2003

license his photograph to the
US Postal Service for use on

WV VU VNV

of Use Courts often seem
to consider multiple sub-
factors within this first fair-
use factor, and here the
Federal Circuit focused at
the expressive purpose of
the stamp, the extent to
which it transformed the
original work, and the
extent to which the work
had a commercial purpose.
The Court first reasoned
that the stamp had the same

T AT LETET LY LAAAAY

USA D7 :

a stamp, and paid Gaylord
the agreed licensing fee.
Gaylord nevertheless sued
the USPS, claiming that the photographer’s licettsghe
USPS provided rights to reproduce the photograpih,niot
the sculpture depicted in it.

The trial court accepted Gaylord’s copyright régisons
as prima facie evidence of Gaylord’'s ownership, but for
reasons not made clear in its decision, did nah&raddress
the possibility that the Government, rather thanylGal,
should have been the sole copyright holder. Furthe
rejected arguments that the Government was a gaitftor of
“The Column” based on its guidance, suggestion and
criticism while Gaylord developed his models of whauld
become the statues. Instead, the trial court wedihe
Government's argument that the stamp made faioti§€he
Column.” The Federal Circuit reversed that condnsi

The United Postal Service Stamp.

purpose as the original
sculpture — to honor the
veterans of the Korean War.
The court contrasted the situation with the on@lanch v.
Koons 467 F.3d 244 (2d. Cir. 2006) in which the Second
Circuit accepted artist Jeff Koons’ declaratiortiaathat he
intended to transform the purpose of a fashiongraiph by
incorporating it into a painting, thus commenting such
images in consumer culture and media.

The Court also did not believe that the use of the
photograph on the stamp was “transformative” ofdhginal
sculpture because of aesthetic elements the plagtbhgr
added to his photograph. The image on the stamjpirésh
only part of the column of the soldiers, was takethe snow
and used subdued lighting and a monochromatic Badlthe
(Continued on page 30)
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court rejected the argument that these factorstitoresl a
transformation of the work by creating a “surrdidis
environment... where the viewer is left unsure whethe is

viewing a photograph or statues of actual humamgdsei

That surreal quality was contributed largely by toelpture
itself, the court reasoned.

In a moment that may be destined for copyrigh&rimy,
Judge Moore quipped that “nature’s decision to seawnnot
deprive Mr. Gaylord of an otherwise valid rightegclude.”
The analysis emphasizes that it is the end uststjmot the
intervening artist's, which a court will analyzeThe court
might have ruled differently had the defendant b¢ke
photographer, who undeniably used his own artesfiorts to
create the photograph, rather than the Postal &erwhich
merely licensed it and printed it on its stamp.

The court also found that the stamp — which gdadra
$17 million in sales — was a commercial use rathan an
educational or non-profit use, notwithstanding fhet that
sales by the United States Postal Service raiseshue only
for the Government. In contrast, Blanch v. Koonsthe
Second Circuit ruled that Koons’s painting didt have a
commercial purpose, although a large bank corpmratiad
commissioned it.

Nature of the Copyrighted WarkThe Federal Circuit
found that Gaylord’s sculpture was clearly a craativork,
noting that under the test fro@ampbell v. Acuff-Rose Music
510 U.S. 569, more leeway is given for fair usa ddictual or
informational work than for a creative work. Funththe fact
that The Column is “part of a national monument—ha@s
the epitome of a published workGaylord at *6, was not
enough to tip the balance toward fair use.

Amount and Substantiality of the Portion Us@&the trial
court had found that while the stamp depicted 14hef 19
soldiers in “The Column,” a substantial portiontbé work,
the substantial use was mitigated by the ways thens
transformed the expression of the work and by #seilting
lessened importance of the work to the purposé@tamp.
The Federal Circuit rejected this reasoning; ha¥mgd that
the stamp was not sufficiently transformative fair fuse, it
also disagreed that sculpture had any reduced tanpe® to
the stamp. “The Column constitutes the focus —emisally
the entire subject matter — of the stamp . . . @ligh the
snow and muted coloring lessen the features ofsthieer
sculptures, the stamp clearly depicts an image bé T
Column.” Gaylord at * 6. This, the court said, weighed

against fair use.

Market Impact:The Federal Circuit agreed with the trial
court that the stamp had effectively no negativgdot on
either the value of The Column — which it may evave
increased — or the market for derivative works. Shibe
Court implicitly made clear that market impact imecessary
to a finding against fair use.

Judge Newman's Dissent

Judge Newman’s dissenting opinion argues that @sdyl
did not have the right to sue the federal governmas its
contract with Cooper-Lecky should have been resbli@
give the Government and not Gaylord copyright i@ work.
Judge Newman reasoned that Gaylord’s suit was dhdowéh
by the statute under which Gaylord brought the, sii
U.S.C. 81498(b) and by another statute which pewithat
those working in the service of the U.S. Governmehiether
or not employees, do not acquire rights in the Itesfutheir
work.

The majority opinion does not decide how the Cayhyr
Act could grant Gaylord rights in his work despitiee
contradictory provisions of another federal statutdhe
majority said they did not address these issueausecthey
were not raised on appeal. The result, Judge Nemsags,
“unreasonably and unfairly impacts the end usersthef
Memorial” and “produces a chilling effect on thebfia's
ability to use the Memorial as intended.”

Conclusion

It seems ironic at least that after paying to teand
providing by contract that no one else would owry an
copyright in the public memorial, the United States
Government was reduced to arguing that its uselickased
photograph of it was a fair use. The court’s cosidn, and
the indemnity obligations that photographers magefas a
result, is a cautionary tale that no licensee ghaukrely
accept that a licensor truly has the right to Igzemll the
rights they purport to grant.

Anyone reproducing photographs taken in publicgda
can not assume that portrayal of publicly commissgbart is
protected by fair use. As Judge Newman wrote gsetit,
this decision will have a chilling effect on thght of both
amateur and professional photographers to reprotusie
photographs, even when they depict national montsnen
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Second Circuit Holds that the Fed Must
Disclose Borrowers and Loan Terms

The Second Circuit this month affirmed that FOBYuires the Board of Governors of the Federal Res8ystem to
disclose the names and terms of loans to privatanéial institutions who borrowed money from thed Render its
emergency loan programs in response to the finbkoggs. Bloomberg L.P. v. Board of Governors of the Fed&aterve
SystemNo. 09-4083 (2d Cir. March 19, 2010) (Jacobs, LeMall, JJ.),affirming, Bloomberg L.P. v. Bd. of Governors of
the Fed. Reserve Sy8$49 F. Supp. 2d 262 (S.D.N.Y. 2009) (Preska, The Second Circuit rejected the Board’'s argument
that the information was covered by FOIA’s Exemptdy which protects “privileged or confidentialhfincial information
submitted by a “person” which is defined to megreeson or entity other an than agency.

In response to the recent financial crisis, thd Significantly increased the amount of public mpitdends to private
financial institutions. Before the crisis, duritige week ending August 8, 2007, the average oustgnoan balance
through the Fed'’s discount window was approxima#dlymillion. During the week ending October 8, 208fter changes to
the Fed'’s loan programs, the average outstandeng b@lance increased to more than $400 billion.ilé\the Fed disclosed
the aggregate loan amounts, it kept the termsaf daan, including the name of the borrower aredbllateral, secret.

In an effort to lift the Fed’s veil of secrecy, dhay 20, 2008, Bloomberg News submitted to the BaaFeDIA request for
records that would reveal, on a loan-by-loan bakis,name of the borrower, the amount and duraifathe loan, and the
collateral for the loan. FOIA required the Boaadrespond by June 18, 2008. On November 7, 2aG0Bawaiting a
response from the Board, Bloomberg sued for adoetbe records.

In a letter dated December 9, 2008, the Boardriméal Bloomberg that it was withholding 231 pagegsegforts that
summarized the terms of the loans. The Board t&skdhat the records were exempt from disclosuréeurFOIA
Exemptions 4 and 5 and that any records with thiefed Reserve Bank of New York were not coveredheyrequest or
subject to FOIA. The Board maintained that positiefore the District Court.

Following cross-motions for summary judgment, Bistrict Court ruled that the reports were not egéfrom disclosure
and that certain New York Fed records must be kedrc In doing so, the District Court held that ttecuments were not
obtained by a “person,” but rather reflected gowsgntal activity. The District Court also ruled thiae Board had failed to
satisfy its burden of proving that disclosure wocddise competitive harm to the borrowers.

The Board, together with The Clearing House Asstgmi L.L.C. (an association of banks that inteacrafter the

District Court’s decision), appealed to the Sec@mduit, contending that Exemption 4 protects theords from disclosure.
On appeal, the Board relied on three primary argumeFirst, it argued that the requested inforamatvas not a record of
governmental activity but rather was informatiortadbed from “person;” i.e., the borrowers. Secahe, Board contended
that the information was confidential because isldsure would stigmatize the borrowers and hangirtcompetitive
positions. Third, the Board argued that undersrealled “program effectiveness test,” the documehould be shielded
from disclosure because release would impair therd@se ability to discharge its statutory mandateffect monetary policy.
In affirming the District Court order, the SeconddDit agreed with Bloomberg that the informationduestion was not
obtained by a person bur rather constituted a deobrgovernmental activity. In that regard, theu@deld: “The only
information sought is a summary report of actionat twere taken by the government. And it cannotshid that the
government ‘obtained’ information as to its ownsaahd doings from external sources or persons.”
In addition, the Court declined to adopt the “paogr effectiveness” test, concluding that the additid a new FOIA
exemption should come from Congress, not the couffthe statute as written by Congress sets fodhbasis for the
exemption the Board asks us to read into it. éfBward believes such an exemption would betteesie national interest,
it should ask Congress to amend the statute.”

The Fed must now choose between producing thedea@nd seeking either a rehearing before the Se€intuit or
review by the Supreme Court.
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Florida Courts Crawl Toward The Digital Age

By Carol LoCicero

On March 18, 2010, the Florida Supreme Court dsare
opinion adopting a new court rule governing acdessourt
records. In_re Amendments to Florida Rule of Judicial
Administration 2.420No. 07-2050, 2010 WL 958075 (Fla.
March 18, 2010).

The rule impacts all categories of records — ciiminal
and appellate. The rule was first amended in 20@&tdress
problems with super sealed cases (where hundredsut
files were sealed and the existence of the casg®edwi
from the docket). The most recent rule revisions an
outgrowth of the Court’s effort to permit electrorsccess to
imaged court records via Clerk web sites.

In 2002, The Court issued a moratorium on onlioeeas
to court records, shutting down a number of welessit
operated by Clerks that were providing public asdescourt
records. Adoption of the revised rule is a “stdpser to
providing the public electronic access to courtords by
providing a mechanism that will allow clerks of coto more
readily identify confidential information that musbe
screened from public view.Td. at *5.

Here’'s how Rule of Judicial Administration 2.420llw
work generally:

First, the rule lists 19 categories of recordst thee
automatically closed by statute, including adoptifiles,
juvenile court records, commitment proceeding rdsaand
probate inventories. There is also an exemptionSkocial
Security numbers. Filers bear the obligation ofifpimg
Clerk's Offices that records within this list areeibg
filed. The Court adopted a notification form. Nparties are
to be notified whenever a record is filed under| dbat
contains information involving them.

Otherwise, whenever closure is sought for recordside
the listed records, a motion must be filed. Ruk2@ adopts
the same motion procedure for most civil, crimiraid
appellate records. A Motion to Determine Confidity of
Court Records must be filed and docketed. Unlesgarties
agree to closure, a hearing must occur (excepthim
rare cases involving appellate records). The Cdas
discretion to hold a hearing, even if the partiggea to
closure.

Journalists following cases should review the ahseket
periodically to ensure that no closure motions haeen

—

filed. If any have, the journalist should notitg icounsel so
that the motion can be opposed, if desired.

The Rule basically codifies closure standards lorita
case law. It also specifies the findings the Cooust make
prior to closure and what provisions any closuréeormust
contain.

Once an order is entered, it must be postedtftaast 30
days. Florida clerks are already posting thesergronline
and at the courthouse in civil matters. Agains itmportant
that journalists — particularly those routinely edwng the
courts — know where clerks in their coverage araes
posting closure orders so that the journalist canew any
closure orders entered on a routine basis.

For limited categories of criminal records, atnieted
motion practice has been created. The restrictetiom
procedure can be used whenever there is a reqoest t
determine the confidentiality of criminal court ceds that
pertain to a plea agreement, substantial assistgrement,
or other court record that reveals the identitya @onfidential
informant or active criminal investigative infornat. There
will be only a limited docket entry of a “motion.The actual
motion to close will be sealed.

Journalists must pay particularly close attenttonthe
docket in criminal matters and inquire about docdketries
involving “motions” if they suspect a defendantestering
into a plea agreement which requires the defenamtovide
evidence to the State.

To address super sealer concerns, the Rule cestito
require at least a Case No. to reveal the existehaecase so
that no cases completely disappear from the pdlolaket.

These are some of the highlights of Rule 2.428e rule
is quite lengthy and can be confusing. The procesidor
determining confidentiality of court records do rgm into
effect until October 1, 2010.

Only time will tell if the rule helps to correctqblems —
or engenders more closure motions. As of yet,etherno
timetable for statewide electronic access to coecords. A
pilot program is currently underway in Manatee Qgun
where court records are available publicly via Elé&hips
Shore’s webiste atww.manateeclerk.com

Carol LoCicero, a partner at Thomas & LoCicero RL
Tampa, Florida, represented a consortium of news
organizations in the rule proceedings.
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Update: Permanent Injunction Entered

Requiring Same-Day Access To Civil Court Filings
Awards $250,000 Attorneys’ Fees

By Rachel Matteo-Boehm and Katherine Keating

Capping off a resounding victory for timely access
court records in an era where many state and fedetats
are increasingly asking the media to wait to revieew
records until they are posted online, the Dist@ourt for the
Southern District of Texas entered an agreed pezntan
injunction and final judgment in favor of Courtheublews
Service, ordering that the Harris County Districler®'s
Office provide same-day access to case-initiatiaguchents
filed in most civil cases.

Courthouse News, a nationwide legal news servize f
lawyers and the news media, had been sending espdd
the Harris County Civil District Courts on a dalhasis for
almost ten years to review and report on new caitieting
civil petitions at the end of the day on which thggetitions
were filed. In early 2009, newly elected Harris uGty
District Court Clerk Loren Jackson instituted aipplunder
which civil filings could be accessed only throupk Clerk’s
web site. Reporters were no longer permitted tdere
petitions in paper form at the courthouse. Mosihgs,
however, were not available on the Clerk’s web sitél two
to five court days after filing.

After Courthouse News’ efforts to resolve the éssiy
working with Clerk Jackson and other court offisigroved
unsuccessful, Courthouse News filed an action & thS.
District Court for the Southern District of Texaader 42
U.S.C. § 1983 against the clerk and his chief deputheir
official capacities. Courthouse News’ action afldghat the
two-to-five day delay in access to court recordoamted to
a complete denial of access and thus violated thathFirst
Amendment and common law right of access, as well a
violations of Texas’ constitution and statutes.

In July 2009, the Judge Melinda Harmon issued a
preliminary injunction ordering restoration of sadwey
access. Courthouse News Service v. Jacks@Givil No. 09-
CV-01844, 2009 LEXIS 62300 (S.D. Tex. July 20, 200t
her preliminary injunction order, Judge Harmon gteed
that “[tlhere is an important First Amendment iesr in
providing timely access to new case-initiating doeunts”
and rejected the argument that delays in access justified

by the clerk's asserted need to fully process nesec
initiating documents before allowing the media t&view
them, finding that “the 24 to 72 hour delay in a&xds
effectively a denial of access and is, therefore,
unconstitutional.” Id. at *11, 14. See Texas Clerk Required
to Provide Same Day Access To Civil Court Filingsder
First AmendmentMLRC MediaLawLetter, July 2009, at 40.
Following Courthouse News’ posting of the $1,000ndo
mandated by the Court, the Clerk’s Office begarnvigiiag
same-day access to new petitions, in accordande thi
preliminary injunction order.

Two months later, in October 2009, defendants midee
dismiss the action on the grounds that since therkGl
Office was complying with the preliminary injunctioand
same-day access had been restored, the matterowasoot.
Following a hearing in December 2009, Judge Harmon
rejected this argument, agreeing with CourthousevdNehat
“the violation of its and the public’s right of a&xs to newly
filed case-initiating documents under the First Awhment of
the United States Constitution ... is ‘capable ofetéjon, yet
evading review,” and that even the voluntary céesaof
allegedly illegal conduct does not deprive a triguaf the
power to hear and determine a case, especiallyenthere is
nothing to stop the defendant from reverting to atsl
behavior.

In her December 18, 2009 written order denying the
motion to dismiss, Judge Harmon observed:

The cessation of the delay by Defendants in
providing first-day access to the public was far
from voluntary, as evidenced by testimony at the
preliminary injunction hearing. Moreover it was

effected only in response to this Court’s Order of
Preliminary Injunction, as Defendants have
conceded in their motion and again during the
hearing. The Court finds that Defendants have
failed to show when delays could not

“reasonably” be expected to recur, no less
demonstrate that such is “absolutely clear.” Their

(Continued on page 34)
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attitude toward curing the alleged obstruction
during negotiations with Plaintiff and throughout
this litigation can at best be described as
indifferent, irresponsible, and even recalcitrant.

Courthouse News Service v. Jacksa009 LEXIS 118351, at
*2-3 (S.D. Tex. Dec. 18, 2009).

Shortly thereafter, defendants agreed to the eotra
stipulated permanent injunction — something thatigdu
Harmon herself had suggested near the end of ténigeon
the motion to dismiss. Under an Agreed Permanent

Injunction and Final Judgment entered by the Conriarch

2, 2010, the Clerk and his agents are permanenibired
from denying Courthouse News same-day access te- cas
initiating documents filed in civil cases, except ¢ertain
limited circumstances (such as when a petition basn
properly filed under seal, a petition seeks a TRQother
similar immediate relief, or when the Clerk’s ofid¢s closed
for business due to a true emergency).

The court also found Courthouse News to be the
prevailing party for the purposes of an award dabraeys
fees under 42 U.S.C. § 1988 and ordered defendarpgay
Courthouse News’ attorneys fees of more than $280,0

stop the publication.

MediaLawLetter Aug. 2008 at 25.

serious threat to press freedom in Europe.

truth is always a defense.
The full brief follows on the next page.

MLRC Joins Media Amicus Brief to

European Court in Max Mosley Privacy Case
Opposes Claim that Media Must Give Prior Notic&tajects of Articles

MLRC has joined many of Europe’s leading newspapéslishers and anti-censorship groups to urgeEim®pean
Court of Human Rights to reject the claim that jalists should be required by law to give at I€adhys notice of their
intention to expose the misbehavior of a publitifegso that their potential victim can go to cdarbbtain an injunction to

In 2008, Max Mosley, then President of the Intéowal Racing Federation, won a high profile lawsagainst the
News of the World tabloid for breach of confideraz®ed unauthorized disclosure of personal informatiorhe newspaper
learned that Mosley was a regular participant oosaasochism sessions with prostitutes and focasashat appeared to
be Nazi overtones of the sessions. That anglepagicularly interesting given that Mosley’s fath€@swald Mosley, was
a leading British Fascist and Hitler supporteria 1930s. The articles were accompanied by vitips from the sessions
that had been secretly recorded by one of the femaitticipants. For full background see “Max MgsWins Privacy
Case Against Tabloid: F1 Boss Has Sick Orgy WithH8&okers

Following his successful lawsuit against the Nefvshe World, Mosley filed a complaint with the Bpean Court of
Human Rights. The gist of his complaint is that thK is in breach of its Article 8 requirement ®spect private life
because there is no positive requirement on thespi@ notify subjects prior to publication of ateged disclosure of
private information so that the subject can seadbtain an injunction against publication.

The European Court of Human Rights found thatctiraplaint was admissible and decided to fast-tiafk a hearing.
If it is upheld, the UK will be obliged to pass emlaw that requires newspaper to submit theiclagito those they intend
to expose in time for them to obtain an injunctioRree expression advocates consider Mosley’s ctaifpe the most

Among the most notable points in the brief, writtey distinguished free-speech advocate GeoffreyeReon QC, is
the historical background to the European Conventio Human Rights.
Convention was settled in 1950, all States votegktdude “reputation” from the definition of privabut European judges
have recently reversed this decision, without exgtimn, by deciding that under the privacy law, lgpufigures can protect
their reputation by suppressing true facts aboeigelves. This has enabled them to circumventaiveof libel, where

- But Not, As It Turns Out, A Nazi Orgy,”

Robertson points out that witenEuropean
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IN THE EUROPEAN COURT OF HUMAN RIGHTS

Application No. 48009/08
Mosley v United Kingdom

WRITTEN COMMENTS OF
Media Legal Defence Initiative
Index on Censorship
The International Media Lawyers’ Association
European Publishers’ Council
The Mass Media Defence Centre
Romanian Helsinki Committee
The Bulgarian Access to Information Programme (A.l.P.) Foundation
Global Witness
Media Law Resource Center

Pursuant to leave granted on 1 February 2010 by the President of the Grand Chamber under Rule 44(2) of the Rules of the
Court, the above named organisations hereby submit written comments on the principles involved in the solution to the case,
as identified in the ‘questions to the parties’ on 22 October 2009.

INTRODUCTION

| believe that newsworthiness is a firm realisation of the fact that there’s nothing so much the avera  ge Englishman
enjoys on a Sunday morning - particularly a Sunday morning - as to read a bit of dirt.

- Sir Melford Stevenson QC, High Court judge in The Bounds of Freedom (Constable, 1980), page 34.

The interveners represent a wide range of media organisations, operating in the UK and throughout Europe, and public
interest organisations concerned that the legal system should not impede the publication of the truth in relation to any matter
of public interest. The Claimant is a wealthy international public figure with a penchant for satisfying his sexual desires by
beating women, and being beaten by them. He pays prostitutes to engage with him in mildly sado-masochistic orgies, and
campaigns for a law that will enable the truth about such ‘private’ conduct to remain secret, namely a statutory requirement to
give advance notice several days before anyone’s privacy is (even arguably) infringed so that an injunction can be obtained
banning publication.

Interveners point out (as does a recent UK Parliamentary Committee) that any such advance notice requirement on the
media would be a serious incursion on freedom of expression guaranteed by Article 10. In these proceedings, however, the
Respondent called upon to defend free speech is, under the procedural rules, none other than the United Kingdom, which
has been demonstrated to be amongst the worst violators of free speech in Europe. The cases in which the UK government
has been found to have breached Article 10 are numerous, from Golder v United Kingdom' and Sunday Times v United
Kingdom? through to Observer and Guardian v United Kingdom,® Hashman and Harrap v United Kingdom,* Silver v United
Kingdom,5 Steel and Morris v United Kingdom,6 Bowman v United Kingdom,7 Financial Times v. United Kingdom,8 etc, etc. —
a list of cases that extends throughout the years until the present day. In such cases, the Respondent government has been
shown to have breached Article 10 principles, and indeed it is generally recognised by the media as an enemy of free
speech. For example, the United Nations Human Rights Committee, in its most recent ‘Concluding Observations’ on UK
compliance with the UN Covenant on Civil and Political Rights, singled out Britain's libel laws as having ‘served to discourage
critical media reporting on matters of serious public interest, adversely affecting the ability of scholars and journalists to

(Continued on page 36)
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publish their work’ and noted that with the advent of the internet the UK’s ‘unduly restrictive libel law will affect freedom of
expression worldwide on matters of valid public interest.’ ® So it is obviously unsatisfactory to have the main case against an
important new and unique restriction on the media argued by a party in which the media and civil society itself has no
confidence, in written submissions that have not been shown to the media for comment and in oral submissions to which the
media cannot reply. Whilst this unsatisfactory and unfair position may be the result of the procedural rules, it can only be
ameliorated by inviting the media and civil society: to file comments on the final submissions of the UK government; and to
appear at any hearing and to make an oral submission. These interveners respectfully request such an invitation from the
Court.

The Root Problem: This Court’s illegitimate importa tion of ‘honour and reputation’ into Article 8

Article 10(1) guarantees free expression, including the right to impart information, subject to a number of Article 10(2)
exceptions prescribed by law and necessary in a democratic society for (inter alia) ‘the protection of the reputation and rights
of others’. It was, until recently, settled law that Article 10(1) creates a presumption in favour of free speech, defeasible only
in response to a pressing social need for the protection of reputation, an exception that must be ‘strictly construed’ and
convincingly established. There is no ‘balance’ between Article 10(1) freedom and Article 10(2) reputation — the latter is
amongst ‘a number of exceptions which must be strictly interpreted’.’® This is a clear approach to Article 10 interpretation,
precise enough for the media, its readers and its potential complainants to understand. Free speech is guaranteed (yes,
guaranteed) unless it is necessary to restrain or punish its exercise because it damages a reputation. Since the ‘reputation’
that overrides free speech must be a true reputation, it cannot be damaged by the publication of truthful information. The
‘reputation’ protected as a subsidiary right under Article 10(2) is the right to stop, or to receive compensation for the
publication of, falsehoods.

Otherwise, outside the framework of Article 10, publication of truth can only be restrained as the result of a ‘balance’ with
another primary guarantee e.g. fair trial (Article 6 — not relevant here) or Article 8, which calls for ‘respect for his private and
family life, his home and his correspondence’. Interestingly, Article 8 itself makes no exception for the right to freedom of
expression — an indication that the framers did not intend it to be ‘balanced’ with Article 10, other than in respect of a class
of publications that interfere disrespectfully with private, home and family life. It is only in this comparatively narrow area that
a ‘balance’ is the appropriate legal mechanism: where the strength of the competing public interest are compared, there will
be cases where one’s home and family life must be respected and the press can be stopped, for example, from providing
intimate personal details or disclosing personal matters concerning children. In relation to such publications which have no
countervailing public interest, injunctions and compensatory damages are entirely in order, as would be a condign penalty,
for example, indemnity costs or aggravated damages — where notice of a gross privacy invasion was not given.

This simple and straightforward position was thrown into turmoil in a series of decisions that imported ‘honour and reputation’
as protected rights under Article 8. This development is both astonishing and illegitimate, as it is well known that at the
drafting meetings in 1950 an attempt was made to insert ‘honour and reputation’ into Article 8, but was resoundingly rejected
by the high contracting parties.** As a result of the founding states’ deliberate decision, ‘reputation’ is not protected as an
Article 8 right to be advanced against the presumption in Article 10(1). However, quite incredibly, beginning with several
cases from France (Radio France and Chauvy) the Court has simply stated that Article 8 protects ‘reputation’, without giving
any reason for this departure from historical fact, and of course courts in the UK and elsewhere have followed, making the
same assumption without investigating its validity. It is our respectful opinion that because ‘reputation’ was deliberately
rejected as an Article 8 right in the travaux preparatoires, it was intellectually irresponsible for the Court to smuggle it back
into Article 8, without explanation or reasoning. In Radio France,*? the Court said no more than it was ‘an element of Article
8" and in Chauvy™ it said that reputation was ‘part of the right to respect for family life’ (which it plainly is not). These cases
are juristically unacceptable: judges have no right to twist or distort the law that they apply, to protect rights that they know
were specifically excluded from the law at the time it was framed and agreed. The discretion allowed to judges to ‘develop’
(Continued on page 37)
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the law is not vouchsafed for them to develop it so as fundamentally to contradict the deliberate intention of the law-makers.
‘Reputation’ is protected under Article 10(2), under the mechanism as stated by that article, but has no place in Article 8.

There was some dawning recognition of this fact in Karako v Hungary,'* where the correct suggestion is made that libel — an
attack on character — should be dealt with entirely under Article 10, not Article 8. This was certainly the intention of the
framers of the European Convention on Human Rights, and of the full European Court in the Sunday Times decision. It would
leave a narrow list of matters to be subject to the ‘notice requirement’ sought by this application. However, the acceptance by
this court (for example, in Pfeifer v Austria'®) that ‘a person’s reputation, even if that person is criticised in the context of a
public debate, forms part of his or her personal identity and psychological integrity’ makes the notice requirement sought in
this case quite unacceptably broad. It would mean that the media would be obliged to give several days’ notice of any
criticism of a public figure, however ‘public’ the context of the debate, which could upset such nebulous but ego-centric
concepts as ‘personal identity’ and ‘psychological integrity’, especially if such criticisms are true.

What the Claimant in this case wants is for Courts to shield by pre-publication injunction important people like himself from
criticism based on facts that are true. This would be a massively disproportionate result in the UK because of the rule against
prior restraint (see below), which prevents any injunctive restraint on the dissemination of information alleged to be untrue,
where the publisher indicates an intention to defend.

Consequences of Prior Notification: Banning or Dela ying Perishable News

The fact that the notice requirement for the potential breach of Article 8 would apply wherever reputation is in issue, even in
public debate involving public figures, would delay publication of important news — a very perishable commodity — in a wide
range of public interest situations and wherever the public figure could claim his or her ‘psychological integrity’ was at stake
from publication of the truth — for example, that he had sex with sheep, or did not pay his taxes, or practiced black magic, or
beat up his girlfriend or sold arms in the breach of UN sanctions. This would be an absurd restriction, yet it is a consequence
of the Complainant’s case. Of course, having stalled publication for 48 hours, the public figure (which could be a multinational
corporation claiming that its integrity was at stake®) would hire lawyers to apply to a judge to claim that the psychological
impact of the Article 8 violation by themselves or on members of their family would outweigh the public interest inherent in
learning of their exploits with sheep or tax avoidance or whatever.

The judge would probably continue the injunction for a week (this is the usual practice) until there was time for a full hearing
— so that is another week in which the Article 10 right to publish is suspended. Then a day would be set aside for a hearing
to see whether the Claimant has a case that might succeed at trial. It will not be a full hearing, but will be decided on
affidavits by people who may later fear to turn up at trial or may later have to accept they are mistaken. A full day hearing at
the High Court will cost the media defendant up to £60,000 if it loses and about £10,000 if it wins. This, of course, is the
‘chilling effect’ of a notice requirement: newspapers will not bother to publish newsworthy stories of genuine public
importance for which they must give notice because they know that giving notice will trigger expensive attempts to stop the
story.

Failure to define ‘respect for privacy’

Further uncertainty - so much that the ‘prescribed by law’ requirement is breached — is provided by the failure of this Court
and of UK judges to give any sensible or coherent definition to the concept of privacy and ‘respect of privacy’. In Pfeifer, the
Court says it includes ‘psychological integrity’. But what does this mean? A capacity to suffer embarrassment because others
know the truth? In Von Hannover'” the Court talked of ‘the development of the personality of each individual in his relations
with other human beings’. What does this mean? If a public male figure consistently lies to the women he seduces, does this
truth about his developing personality require covering up, even if the women seduced went to exercise their free speech

(Continued on page 38)
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rights? The Court goes on to locate ‘a zone of interaction of a person with others, even in a public context, which may fall
within the scope of private life’.® What on earth does this formulation mean? How is a court to locate ‘this zone of
interaction...in a public context’, the truth of which may be withheld from the public? Definitions like this are so intolerably

vague that a restriction based upon them cannot be said to be ‘prescribed by law’.*°

The UK judges have done no better in defining privacy — indeed, their efforts have been even vaguer. In R v Broadcasting
Standards Commission, Ex p BBC? Lord Mustill said:

To my mind the privacy of a human being denotes at the same time the personal ‘space’ in which the
individual is free to be itself, and also the carapace or shell or umbrella or whatever other metaphor is
preferred, which protects that space from intrusion. An infringement of privacy is an affront to the personality,
which is damaged both by the violation and by the demonstration that the personal space is not inviolable.?*

This is entirely metaphysical: the media is to be punished for violating the ‘carapace of a personal space’ — a nonsense —
and for ‘affronting personality’ which could include any critical comment, however true or any insult, however trivial or
justified. Lord Hope has found that ‘his reputation, his personality, the umbrella that protects his personal space from
intrusion’?? would mean that the appellant’s privacy is invaded by a broadcaster pointing out the true fact that his DNA proved
he was guilty of rape. It is extraordinary that the media had to go to the highest court to establish the simple fact that it was in
the public interest to breach ‘privacy’ in order to publish evidence of a person’s guilt of a serious crime. Although the
Applicant’'s behaviour is not in this category and some would not even think it immoral, ironically, it could amount to a crime
in English law of ‘keeping a disorderly house’, which is occasionally prosecuted and even punished by prison sentences:
see R v Cynthia Payne.?

But the point is that cases like Attorney-General's Reference (No. 3 of 1999) may often be decided in favour of the media in
the end, but the end is a Supreme Court where the costs orders, when they win, are only around 60% of the total they have
paid and if they lose, they must pay the other side’s costs, which usually total over £1 million.?* So long as wealthy or
‘conditionally fee’d’ claimants can take the media to court (and because ‘reputation’ is an ‘element’ of an utterly vague
concept of ‘privacy’, they can usually get in to court), the media faces heavy legal costs no matter how obviously incidental
the story. The media simply cannot pay lawyers to contest every case where compulsory notification would inevitably be
followed by an injunction.

Judges in the UK and in Europe are insouciant about legal costs: they think that the ‘balancing act’ between Article 8 and
Article 10 is fine because public interest cases will usually win out at the end of the day. They do not comprehend the
importance of being able to publish truthful information quickly and without legal inhibition, or the cost in editorial and
journalistic time, quite apart from the cost of exorbitantly charging UK lawyers, in fighting for the right to publish.

If ‘reputation’ were no part of Article 8, and private information was properly defined, there might be an argument for a notice
requirement, for example relating to medical records, sex with consenting partners who did not want to have the details
published, photographs taken without consent in private places and so on. But the vast scope of the new law which is
contended for — backed by a criminal sanction in the case of non-compliance — whenever the ‘reputation’ aspect of privacy
or the ‘carapace of psychological’ well being is violated, is so vague as to be unworkable. Editors simply will not know
whether to give notice or not, in relation to a vast range of newsworthy stories that will affect someone’s reputation or
someone’s carapace of psychological wellbeing (which may depend on whether that someone has an ‘eggshell’ carapace,
i.e. is likely to take offence easily).

The Applicant’s case for compulsory pre-publication notification has been roundly rejected by the House of Commons Press
Standards, Privacy and Libel Report.?® It found the Applicant’s suggestion to be unworkable and ineffective, because there
would have to be a ‘public interest’ exception which would have permitted the editor in this case to avoid notice because he
genuinely believed that there was a Nazi sex orgy (which would, apparently, have made the story of public interest?®) and
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had a statement from one participant purporting to confirm it. Even had notice been given and a hearing convened, the
evidence would have been on affidavit and since the editor had a witness statement from witness ‘A’, the woman who
organised the party and who purported to confirm the ‘Nazi theme’, he would have satisfied the pre-trial hearing test, i.e. Mr
Mosley could not have shown that he was likely to succeed at trial (succeed he did eventually, but only after the witness
“went to water” and refused at the last minute to testify on behalf of the newspaper).

The UK Parliamentary Select Committee points out, at para 87, that NGOs would be seriously and adversely affected by a
pre-notice requirement. Global Witness, one such NGO which is party to this submission — repeats the point it made
convincingly to the Parliamentary Committee, that a compulsory pre-notice requirement would, in relation to some of their
reports (e.g. on Blood Diamonds) put staff and sources in danger.*’

The Rule Against Prior Restraint

The UK government had a positive and powerful obligation not to provide the Claimant with the power to go to Court to stop
the press. This derives from Anglo-American history and tradition which is very different and much sturdier and more
principled than European traditions of lettres de cachet and the Napoleonic insult laws, and which is summed up in the Duke
of Wellington’s reply to a journalist who gave notice, nhamely “Publish and be Damned!”. The UK/Commonwealth/US rule is
called The Rule Against Prior Restraint and is a fundamental right to publish, with any damnation coming later. It is hallowed
by the great jurist Blackstone, who expressed it as follows:

The liberty of the press is indeed essential to the nature of a free state; but this consists in laying no previous restraints on
publications, and not in freedom from censure for criminal matter when published. Every free man has an undoubted right to
law what sentiments he pleases before the public; to forbid this is to destroy the freedom of the press; but if he publishes
what is improper, mischievous or illegal, he must take the consequences of his own temerity.*®

Blackstone’'s words were the basis for both British and American common law and the rule against prior restraint was
affirmed by the US Supreme Court in its historic Pentagon Papers® decision:

Any system of prior restraint on expression comes to this court bearing a heavy presumption against its
constitutional validity. The only effective restraint upon executive police and power in the areas of
national defence and international affairs may be an enlighten citizenry - informed and critical public
opinion which alone can here protect the values of democratic government. For without an informed and
free press there cannot be an enlightened people.®

The rule against prior restraint has operated in libel cases in Britain for centuries.® It is modern and well-understood by
litigants and was recently endorsed by the Court of Appeal in Greene v Associated Newspapers Ltd.** It would be wrong in
principle and contrary to the Anglo-American tradition of freedom of speech for a UK government to require newspapers to
notify (and thus invite injunction) whenever they plan to publish newsworthy information that may damage a reputation or
arguably disrespect privacy. A notification requirement would destroy the rule against prior restraint and reverse the long line
of case law that prevents a pre-publication injunction being granted in a libel action where the newspaper is prepared to
defend on public interest grounds.

Notwithstanding what is said above, we note that the Court, without hearing argument, is already infected with the Article 8
and Article 10 ‘balancing’ approach, which we contend is fundamentally wrong and which repeals the approach under Article
10 laid down in Handyside®® and Sunday Times. The manner in which the Court has framed question 2(b)) assumes that
there is a ‘balance’ between ‘the interests protected under Article 8’ and the freedom guaranteed by Article 10. In the Sunday
Times case, the Court stressed that there was no ‘balance’: there was a presumption in favour of Article 10 and ‘reputation’
was a subsidiary right which had to be narrowly interpreted and firmly established. (The only occasion for ‘balance’ is where
a genuine Article 8 right is involved, i.e. an intimate personal detail or confidential information about home and family life).

Question 3 assumes that Article 8 was legitimately engaged in this case. The only extent to which it was engaged was in the
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secret filming of a private party. The use of a surreptitious surveillance device may be deplorable and something for which
the victim can be awarded damages, but it is not information that can be made subject to a notice requirement. That
‘information’ was simply that a wealthy public figure so enjoyed beating women, and being beaten by them, that he paid a
large sum of money to savour this experience with five prostitutes. The judge found that this was ‘private’ information,
although it had nothing to do with family and home life, and any personal details were hardly intimate since they were
exhibited to five women.

It is almost always overlooked by complainants and by courts that Article 8 does not guarantee a right to privacy. It
guarantees a right to respect for private and family life. What respect did Mr Mosley show for his own private and family life
by disporting himself with five prostitutes, whom he paid to share his otherwise private sado-masochistic fantasies and to
watch him ejaculate? He took the risk that any one of those five, who all knew who he was, might choose to talk or to publish
an account of his gluttony for punishment. He complains that he was given no notice of publication, and of course it is
accepted that the newspaper published a serious defamation of him: they said he had indulged in a Nazi sex orgy whereas
he had only indulged in a British sex orgy. Had he sued in defamation, he would have been entitled to compensatory and
aggravated damages (aggravated of course by the lack of notice) awarded by a jury. But he did not have to go before a jury
— in the UK, the ultimate arbiter on questions of free speech - he sued in privacy which removes the right to trial by jury in
favour of the newspaper. His receipt of £60,000 for damages from the judge has served to vindicate his position as a decent
person without the slightest interest in Nazi themes; he has exposed the incompetence of the News of the World journalists;
he now tours the country as a scourge of the tabloid press and makes himself available for flattering profiles in other sections
of the press. He has, of course, suffered embarrassment (although his attraction to le vice anglais is not unusual in English
men) and mortification at the exposure of his private pleasure but, this did not unseat him from his pre-eminent position in
the sport of motor racing. His damages and costs award was adequate compensation for the newspaper’s disrespect for his
private life.

It is Mr Mosley’s fundamental contention that without a notice requirement to enable victims to put the genie back into the
bottle, they have no effective remedy. This argument fails to take on board the fact that once information is ‘out’ — especially
out in newspaper offices — it cannot effectively be bottled. It will spread as rumour, and it will go up on internet blog sites,
social media such as twitter and the fact of the injunction may make people think that the information is ‘worse’ than it really
is. Moreover he has the ‘just satisfaction’ of having been vindicated in court - with the consequent enhancement of his dignity
and public standing, and the consequent contempt (from media groups in particular) towards News of the World, which did
not even appeal the decision.

It is idle for the Complainant’'s lawyers to go on at length about the ‘commercial incentives’ of the press. ‘Responsible
journalism’ is a defence in libel cases but not in privacy (another rank unfairness is protecting ‘reputation’ under Article 8) but
as the leading case of Jameel® recognises, there is no absolute obligation to notify the defamee so as to enable him to take
out an injunction.

In paragraph 25, the Applicant says there is ‘universal support amongst both academics and the judiciary’ for the view that
an injunction is the only effective remedy. This is not correct for the reasons given above, but in any event the examples
given are not statements in favour of compulsory pre-publication notification. The notion that ‘claimants with resolve and
financial resources are likely to be few and far in between’ is nonsense. The prospect of obtaining heavy and tax free
damages, through lawyers operating on conditional fee arrangements with 100% uplifts, will encourage claimants who have
suffered any gross privacy incursion. Indeed it has been widely reported that a number of persons who had their phones
illegally bugged by a News of the World_reporter have sued for damages, with the paper paying £700,000 in settlement to
one litigant and a million to another. Sums of this size are a real deterrent to privacy invasion.
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Margin of Appreciation

In any event, there must be a very considerable margin of appreciation permitted to states in relation to Article 8.** What
amounts to a respect for private life is very much a matter for domestic notions of morality (see Wingrove v United
Kingdom®®) and for the democratic process. It will be appreciated that questions of privacy protection have been regularly
debated in the UK Parliament in recent years, and have been the subject of two reports by Sir David Calcutt, regular reports
by the Press Complaints Commission and most recently by the House of Commons Culture and Sport Committee.

A law of privacy is being developed by the judiciary, and will of course be honoured by the media. A notice requirement
imported by a court which knows collectively nothing about British traditions of ‘publish and be damned’ — about John Milton
and Areopagitica, about John Wilkes and Tom Paine and Blackstone and Bentham and the rule against prior restraint —
should not upset a local tradition that has for centuries protected freedom of speech. There is no European consensus on
privacy, or on notice requirements, in any event. And there is no certain standard of morality: some would regard the
Claimant’s activity as morally questionable, whilst others would regard him as not bad for his age. The French are culturally
amused at English infantile sexuality such as spanking fetishes said to develop in male public schools; the English deride a
state that uses privacy laws to stop its citizens from hearing that fact that its President has an illegitimate child and a son
involved in an illegitimate arms trade. The Swedes find British tabloids disgusting; the British find Swedish newspapers
terminally boring. There is no ‘universal bottom line’, other than that children, family and home life always deserve protection
and that well established categories of information (like personal medical records, diary contents, intimate personal relations
with partners or details divulged to professional counsellors) should be safeguarded. Any wider privacy law is a matter for
national laws based on national morals and attitudes to privacy.

GEOFFREY ROBERTSON QC DOUGHTY STREET CHAMBERS 23 March 2010
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Testing the Limits of the Telephone Consumer Protémn Act
Does the Law Apply to Text Messaging?

By Bryan Clark and Blaine Kimrey

Since the Ninth Circuit’s June 2009 decisiorSatterfield
v. Simon & Schuster569 F.3d 946 (9th Cir. 2009)
(“Satterfield I) — holding that the Telephone Consumer
Protection Act, 47 U.S.C. § 227 (“TCPA"), applied t
unsolicited text messages advertising a new Steptiag
book — plaintiffs have filed an increasing number ofativte
class action lawsuits against businesses and aggethct use
mobile marketing as part of their advertising arales
campaigns.

One example i&\bbas v. Selling Sourc€ase No. 09-cv-
03413 (N.D. lI.), which initially was dismissed thout
prejudice onTfwombly/lgbalgrounds, (“Threadbare recitals of
the elements of a cause of action, supported bye mer
conclusory statements, do not sufficé$hcroft v. Igbal129
S.Ct. 1937, 1949 (2009) (citindell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007)3ee2009 WL 4884471, *2
(N.D. Ill. December 14, 2009), and eventually settbfter
the defendant moved to dismiss the amended complain
Although the court dismissed the original complainfbbas
Judge Joan Gottschall’s opinion contaiicta regarding the
application of the TCPA to text messages that Yikeill
serve as fodder for additional cases against coiapan
engaged in text-message marketing. (Plaintiffsoragys
have already cited th&bbas dictain at least one other case —
Lozano v. Twentieth Century Foxase No. 09-cv-6344
(N.D. 1II.), quoting extensively from thébbas opinion in

response to the defendant’s motion to dismiss.)

This article will explore the current landscape T&@PA
text-message litigation, explain the strategies leyga by
defense counsel in thbbascase, and examine the problems
with the court’s treatment of the text messageeisahbbas

I. TCPA Text-Message Landscape

In a typical TCPA text-message case, the plaiatiffiges
that he or she received one or more unauthorizetl te
messages — also known as text-message spam. Based
these text messages, the plaintiff brings a lawauibehalf of
himself and putative class members who receivedasitext
messages. These complaints often assert a cawibfation
of the TCPA, arguing that a text message is a™caltler the
TCPA.

The TCPA states, in relevant part, that:

It shall be unlawful for any person within the

United States, or any person outside the United
States if the recipient is within the United States

. . to make any call (other than a call made for
emergency purposes or made with the prior
express consent of the called party) using any
automatic telephone dialing system or an artificial
or prerecorded voice . . to any telephone

(Continued on page 43)
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(Continued from page 42)
number assigned to a paging service, cellular
telephone service, specialized mobile radio
service, or other radio common carrier service, or
any service for which the called party is charged
for the call.

47 U.S.C. § 227(b)(1)(A)(iii). An “automatic telepne
dialing system” (or “autodialer”) is defined as tegment
which has the capacity (A) to store or produce pietme
numbers to be called, using a random or sequemtiaiber
generator; and (B) to dial such numbers.” 47 U.8.€27(a)
(1). Notably, the statute does not define the t&rall” and

makes no mention of text messages, which did rist akthe
time the statute was passe&ee Satterfield J]I569 F.3d at

954 (“[T]his law was
enacted in 1991 when text
messaging was not
available.”).

For the TCPA to apply
to text messages, a court
must determine that 1) a
text message is a “call”
within the meaning of the
TCPA, 2) the call was
made using an “automatic
telephone dialing system”
within the meaning of the
statute, and 3) the call was
made “to any telephone

Although the court dismissed the original complaint

(N.Y. City Ct. 2008). Of these fiv&atterfield Il, Abbasand
Joffe found that the TCPA applied to text messages. But
Satterfield land Pollock offer compelling arguments that the
TCPA does not apply to text messaging in the maargued

by the TCPA plaintiffs’ bar. Moreover, as discusdelow,

the Abbasreasoning may have been subject to reversal on
appeal and wadicta.

II. Abbas v. Selling Source Procedural Posture

The Abbascase is an excellent example of the type of
cookie-cutter litigation that the TCPA plaintiffidar has
pursued against mobile-marketing entities arouedcthuntry.

In Abbas the named plaintiff's initial complaint allegelat

he received numerous text messages over the cairse
several months from an SMS
short code allegedly licensed
and operated by Selling
Source. See Complaint
(“Compl.”) at 11 13-18. But
the plaintiff set forth in detail
the date and contents of only
one message. Compl. at 1
13-15. The plaintiff then
alleged on information and
belief that Selling Source had
sent similar messages to
1,000 class
members and that Selling
Source had done so using

more than

in Abbas, Judge

number assigned to a Joan Gottschall's opinion contained  dicta regarding the application of equipment that had the
. . the TCPA to text messages that likely will serve as fodder for .

paging service, cellular aqgitional cases against companies engaged in text- message ~ Capacity to store or produce

telephone service, marketing. telephone numbers to be

specialized mobile radio

service, or other radio common carrier servicegror service
for which the called party is charged for the ¢alBecause
the TCPA contains no language specifically applythe
statute to text messages, each court ruling is itapt To
date, there are only five reported decisions natida
addressing whether the TCPA applies to text message
Satterfield 1} Abbas Joffe v. Acacia Mortgage Corpl21
P.3d 831 (Ariz. App. 2005%atterfield v. Simon & Schuster,
Inc, 2007 WL 1839807 (N.D. Cal. June 26, 2007)
(“Satterfield T) (rev’d by Satterfield 1); and Pollock v.

Island Arbitration & Mediation, Ing. 869 N.Y.S.2d 740

called using a random or
sequential number generator. Compl. at 1 21, 25.

Selling Source moved to dismiss the complaint beed)
Abbas failed to meet the federal pleading requirgmef
Fed. R. Civ. P. 8(a)(2) in light afwombly/Igbal 2) Abbas
failed to allege that he was charged for the teassage he
received, which is required to state a claim urttlerTCPA,
3) Abbas failed to allege that an automated telepldialing
system was used to send the text messages, 4) meszage
is not a “call” within the meaning of the TCPA, &)plication
of the TCPA to text messages would violate the tFirs

(Continued on page 44)

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2010 Media Law Resource Center

Page 44

March 2010

MLRC MediaLawLetter
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Amendment, and 6) application of the TCPA to textssages
would render the statute void for vagueness uniderCiue
Process ClauseAbbas 2009 WL 4884471 at *2. The court
granted dismissal with leave to amend under Rus(3),
stating that the plaintiff's “broad, conclusory eghtions
regarding ‘numerous’ further messages . . . prowideotice
to Selling Source about the subsequent messagessAbb
allegedly received.” Id. However, the court then took the
curious approach of analyzing each of the remairfing
grounds for dismissal and finding against SellinguiSe,
even though the complaint had been dismissed as
inadequately pled. It is this portion of the opimj discussed
in greater detail below, that should be of pardcuoncern to
attorneys who may be defending TCPA text-messagmsl

The plaintiff responded to the court’'s dismissalfiting
an amended complaint that simply deleted all refeze to
the subsequent messages allegedly received bylammiffy
SeeDocket Entry 37. The court had ordered Abbas ¢aghl
when he received any subsequent messages, what thos
messages stated, and from what numbers he rectioed
messages. 2009 WL 4884471 at *2. Rather thanigiray
that minimal level of detail as to the alleged stheent
messages, the plaintiff chose to reduce his comiplai a
single text message. Selling Source renewed itsomdo
dismiss, incorporating its earlier arguments bymefice and
raising new concerns about the plaintiff's inalilitor
unwillingness to plead the information requiredthg court
(Docket Entry 45), but the case settled before iination was
fully briefed.

lll. Abbas v. Selling Source Legal Posture

Although it is arguably an impermissible advisopinion
and is not binding in any court, thAbbas opinion is
noteworthy because it is the first opinion to di&call six of
the arguments raised by Selling Source. Moreowe@r,
analysis of the court’s opinion reveals some of itileerent
problems with applying the TCPA to text messages.

A. A charge should be required to state a claimeuribe
TCPA.

In Abbas the Court reasoned that a charge was not a
necessary element of a claim under the TCPA. 2009
4884471 at *3 (“[T]he court finds that the TCPA doeot
require that a party called via a number assigoeal ¢ellular

telephone service must be charged for the call akenthat
call actionable.”). This is significant becausepipears to be
the first published court decision nationwide seglar
addressing this issue. Such a ruling is contrarthe only
FCC authority on point, which says a charge is iregu See
In the Matter of Rules and Regulations Implementing
Telephone Consumer Protection Act of 19®Report and
Order, 7 F.C.C.R. 8752, 8775 (Oct. 16, 1992) (“18&bort
and Order”) (“[W]e conclude that the TCPA did notend to
prohibit autodialer or prerecorded message callseitular
customers for which the called party is not charfedin re
Rules and Regulations Implementing the Telephone
Consumer Protection Act of 199Report and Order, 18
F.C.C.R. 14014, 14115 (July 3, 2003). The FCC'sitfum is
consistent with the wording of Subsection (b)(1){i)of the
statute, which says:

It shall be unlawful for any person within the Usdt
States, or any person outside the United Statdw if
recipient is within the United States . . . to makyy

call (other than a call made for emergency purposes
or made with the prior express consent of the dalle
party) using any automatic telephone dialing system
or an artificial or prerecorded voice . aoy
telephone number assigned to a paging service,
cellular telephone service, specialized mobile oadi
service_or other radio common carrier servjcer

any service for which the called party is charge fo
the call.

47 U.S.C. 8§ 227(b)(1)(A)(iii) (emphasis added)f al
charge were not required, 47 U.S.C. § 227(b)(1)in)(
would not have two “or’'s” in the list. In other wis, the first
“or” is superfluous if “or any service for which ehcalled
party is charged for the call” does not modify gvereceding
category of service.

The court’s opinion on the “charge” issue rejects
deference to the FCC and rests almost completelyaon
technical amendment that was passed in 1992 without
explanation by Congress. That amendment allowed~tC
to exempt calls to telephone numbers assigned Halare
services that are not charged to the called pa2909 WL
4884471 at *3. “If uncharged calls were alreadgrapted
from the requirements of the TCPA, as the FCC's210g&der

(Continued on page 45)
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and Selling Source maintain, the later congressiona
amendment would be wholly superfluous, as no FC{ ‘or
order’ would be necessary to exempt such calls ftbm
statute’s purview.”ld.

However, that amendment has never been interpisted
the FCC and has never been interpreted by any othet.
The language cited by the court Abbasis a technical
amendment, which federal courts have shown an
unwillingness to apply in a manner that will underen
substantive policy determinationsSee U.S. v. Electronic
Data Systems Federal Cor@57 F.2d 1444, 1447 (Fed. Cir.
1988) (“[W]e areloath to give a technical amendment
substantive effecthat would undermine the Postal Service'’s
independence that ‘was a part of Congress’ gerdasign
that the Postal Service “be run more like a busiriean had
its predecessor, the Post Office Department.” nasis
added); Drax v. Ashcroft 178 F. Supp. 2d 296, 308
(“Technical Amendments are by nature non-substaridiv
Given that the TCPA was intended to address Cosignesl
concerns about advertisers shifting costs to coessinthere
is no need for regulation if the customer is ndhgecharged
for a call.

B. A text message should not be considered a “call”
under the TCPA.

In Abbas the court found that the term “call” under the
TCPA “might encompass an SMS message” despite ripldi
that the term is not defined by the TCPA, that then is
ambiguous, and that FCC interpretations of the tema
entitled to no deference. 2009 WL 4884471 at *4-*Ih
three brief sentences after acknowledging the amilyigthe
court noted th&atterfieldll reasoning that text messages can
be transmitted between phones and that the TChaesded
to apply to telemarketing, and the court concluteded on
that reasoning that a text message is a call uddetion 227
(b)(D)(A)(iii). Id. at *7. Of course, the same logic would
have Section 227(b)(1)(A)(ii)) apply to emails tsamtted
between phones (for instance, one can use an iPhone
BlackBerry, or similar device to transmit and reeeemails).
Such an interpretation would be an unprecedenteadening
of the TCPA. The court's logic essentially woukhd to
application of Section 227(b)(1)(A)(iii) to any for of
communication between digital devices, no mattew Har
removed those technologies are from the originateptions

of Congress in passing the TCPA in 1991 and noematiw
little the communications have to do with analdggéony.

The key to this debate may be whether the terr’ ‘was
meant to describe a specific activity or a categofy
activities. Selling Source reasoned by analogynfitustice
Holmes’ logic inMcBoyle v. United State283 U.S. 25, 26
(1931), in which the U.S. Supreme Court reversedTtanth
Circuit and found that reference to “motor vehicie” the
National Motor Vehicle Theft Act did not encompass
airplanes. Selling Source argued that as the tenator
vehicle” did not conjure up the notion of an air@ain the
1930s, the term “call” did not conjure up the notigf a text
message in 1991 (or, for that matter, to this ddysomeone
asks you today to “call” him or her, nine peoplé¢ o110 —
if not more — would expect an oral phone call, not a text
message). In that sense, Selling Source argué¢dhingerm
“call” was referring to a specific activity.

But Judge Gottschall's opinion rejected this iptetation,
citing Squillacote v. United Stateg39 F.2d 1208 (7th Cir.
1984). In Squillacote the Seventh Circuit made an off-
handed reference to “media” encompassing “telenfsand
“motor cars” encompassing “Volkswagons.’ld. Judge
Gottschall relied on this guidance to hold that eth
nonexistence of SMS messages when the TCPA waseeinac
does not preclude the application of the lattethto former.”
2009 WL 4884471 at *5. But these analogies are not
equivalent. In today’'s lexicon, there would belditdoubt
that television is a type of media and Volkswagoa type of
motor car. However, a text message is not cleatype of
call. McBoylearguably provides the better analogy because it
is equally unclear whether an airplane would faltie motor
vehicle category.

C. Mere capacity to autodial should not be suffitieo
state a claim under the TCPA.

The court inAbbasreasoned that “the plain text of the statute
requires only ‘the capacity’ for such random andusmtial
generation . . . and the implementing regulationpdse no
higher burden.” Id. at *4. However, the FCC has
consistently reasoned that the TCPA applies onlgmthe
equipment in question is actually used to autodidtor
instance, the FCC stated in 1992 that “the idevaifon
requirements will not apply to debt collection sallecause
such calls are not autodialer calls (i.e., dialedsing a
(Continued on page 46)
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random or sequential number generator)..” 1992 Report
and Order at 8773 (emphasis added). The FCCefurth
reasoned that “[tlhe prohibitions of § 227(b)(1) hjeh
includes the autodialer provisiom]early do not apply to
functions like ‘speed dialing,” ‘call forwarding,’or public
telephone delayed message services (PTDMS), becthese
numbers are not generated in a random or sequential
fashion.” Id. at 8776 (emphasis added).

Consistent with this logic, the district courtSatterfield |
found an autodialer was not used in that case Isecéhe
equipment at issue sent messages to a specifitg, fimon-
random and non-sequential list of numbers belondimg
[Defendant’s] subscribers.” 2007 WL 1839807 at *4.

Likewise, the Pollock court found that “[s]ince the
plaintiff did not establish that the defendant usedialing
system which randomly or sequentially generateeptedbne
numbers, the plaintiff cannot establish that thdexéant
placed a call to a cellular telephone using an raat@
telephone dialing system pursuant to 47 U.S.C. g(221)
(A)(iii).” 869 N.Y.S.2d at 745.

Moreover, even if the plaintiff need only show the
capacity to autodial, he must do more than simplyqi the
language of the statute. Abbas the court reasoned that the
plaintiff met this burden byinter alia, alleging that Selling
Source had sent “mass transmissions of wirelegs.5(Z009
WL 4884471, *3.

However, in the plaintiff's first amended complaithis
allegation was dropped as the plaintiff reducedalegations
to a single text message. If the case had mowsdafd, the
first amended complaint may have been inadequastate a
claim under the TCPA.

D. The TCPA, if applied to text messages, woulthtéo
the First Amendment.

In Abbas the court found that the TCPA, as applied to text
messages, was a valid content-neutral time, plader@nner
restriction on speech because:

1) the TCPA's application to text messages served a

significant government interest in limiting the samnce and
invasion of privacy caused by telemarketing,

2) the TCPA's application to text messages wasomdyr
tailored to achieve this goal because the intenesild be
achieved less effectively absent the regulatiod, an

3) the TCPA's application to text messages leftropeple
alternative channels for telemarketing. at *7-*8.

As to the first prong of the time, place, and mantest
(significant government interest), Congress has enev
articulated an interest in application of Secti@v)(1)(A)
(i) to text messages.See Horina v. City of Granite City,
Illinois, 538 F.3d 624, 633 (7th Cir. 2008) (holding that
government failed to present evidence satisfying firong);
City of Watseka v. lllinois Public Action Councin96 F.2d
1547, 1555-56 (7th Cir. 1986) (overturning nighgim
solicitation ban because city failed to presenteotiye
evidence tying nighttime solicitation to city’s a@mest in
preventing crime).

Of course, the congressional history precedinglitGeA
and its amendments contains absolutely no referemeext
messages. Nor does the TCPA itself contain amgreate to
text messages. 47 U.S.C. § 227. And the coudgdaolely
on a vague “privacy” interest to hold that text ssges,
whether commercial or not and no matter where vecki
sufficiently implicate that interest. 2009 WL 4884 at *7-
*8.

Such invocation of a vague interest without evigen
showing the interest is indeed served by a specficlation
does not satisfy the first prongVeinberg v. City of Chicago
310 F.3d 1029, 1039 (7th Cir. 2002) (invalidatingnbon
solicitation outside hockey arena where city faitedoffer
substantive evidence tying ban to fraud and dissapbf
traffic).

Furthermore, the court’s ruling on the narrow daiig
prong ignores the differences between the TCPA's
prohibition on unsolicited faxes and its prohibition calls
using an automated telephone dialing system. @kepam
provision applies only to commercial speech, wherde
autodialer provision covers both commercial and -non
commercial speech. Thus, application of the TCBAekxt
messages would restrict not only commercial textsages,
but also any core First Amendment speech sent fystem
with the mere capacity to dial numbers in a random
sequential order.

For example, a political candidate might mobilizer
constituency by sending text messages. A churchhtmi
spread its message by sending text messages to its
congregation. A newspaper might send text mesakeges of
breaking news to its subscribers. A nonprofit tgntight
remind its membership of an upcoming fundraiser text
message. In fact, one of the partners at thetgfarfirm in

(Continued on page 47)
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Abbasrecently identified another public service that Vebu
fall within the wide net cast by the court’s intestation of
the TCPA autodialer provision: class notice via teessage.
SeeAmy E. Bivins,Communication Technology Trends Pose
Novel Notification Issues for Class Litigatprg8 U.S.L.W.
2450, 2451 (Feb. 2, 2010) (“[KamberEdelson partiey]
Edelson said that parties should avoid notice syste
involving text messages to mobile devices. ‘Peagiteuld
not be sending SMS notices. It sounds creativejttmould
violate the TCPA.™).

With respect to the third prong (alternative meéatise
court’s reasoning actually highlights the probleithvinding
that mere capacity to autodial is sufficient totesta claim.
The court’s analysis refers to “[aJutomated dialsesking to
avoid the strictures of the TCPA,” 2009 WL 488444t1*8,
but the court's decision actually targets anyonéngisa
system with thenere capacityto autodial, no matter whether
that capacity is in fact used.

That is why the court’s interpretation of the TCHEAes
leave open sufficient alternative channels of

communication; it essentially constrains mass teessaging

as a form of communication altogether (whether cenwial

or not and regardless of whether an autodialen f®ét used

to transmit).

Moreover, just as forcing a handbill purveyor tmage in
person-to-person or mail solicitation is constioally
infirm, Horina, 538 F.3d at 635-36, so is forcing a mass text
message sender to engage in other “live methods of
communication,” as suggested by the Court.

E. The TCPA, if applied to text messages, wouldadie
for vagueness under the Due Process Clause.

As to the Due Process question, the couhbasfound
that its interpretation of the statute — includiegt messages
in the definition of “call” and requiring mere cayty to
autodial — derives from a straightforward readinf tloe
statute. 2009 WL 4884471 at *9.

But with regard to the autodialer interpretatiBatterfield
I and Pollock came to different conclusions regarding the
meaning of the statute on this point. 2007 WL BgBOat *6
(“The Court concludes that the plain language ef statute
does not allow the Court to divorce ‘to store’ frote

not

‘random or sequential number generator,” as Pfainti
suggests.
Rather, the phrase ‘random or sequential number

generator’ modifies ‘store,” ‘produce’ and ‘call&yf. 869
N.Y.S.2d at 745 (“Since the plaintiff did not edtab that the
defendant used a dialing system which randomly or
sequentially generated telephone numbers, the tiffain
cannot establish that the defendant placed a @all ¢ellular
telephone using an automatic telephone dialing egyst
pursuant to [the TCPAL").

Moreover, from a Due Process notice standpoiset fitist

decision to find that mere capacity to autodial waficient
was published in 200%Bgtterfield 1), and the allegations in
the Abbascomplaint dated back to 2006. Up until 2009, the
only case law on pointSatterfield | and Pollock) found
actual use was required.
As to the “call” question and Due Process, the téound
that FCC interpretations and a single 2005 Arizappellate
court decision should have provided Selling Sowféicient
notice to avoid a Due Process challenge. 2009 884471
at *9.

However, the court earlier in its opinion foundhtttthe
FCC interpretations were entitled to no deferencel a
acknowledged that the term “call” in the TCPA istaguous.
Id. at *5-*6. Additionally, federal courts have hettht only
extrinsic evidence thaharrows the meaning of a statute
(rather than broadening it) should be consideredeurthe
void for vagueness doctrine. Government Suppliers
Consolidating Servs., Inc. v. Bayi33 F.R.D. 531, 540
(1990). The court il\bbasdid not address this argument.

IV. Conclusion

The unparalleled popularity of text messaging rsake
mobile marketing an attractive alternative for naedi
companies everywhere, but it is not without itksis Until
there is some favorable case law for defendantésetif CPA
cases are likely to be filed in increasing numbddespite the
issues with theAbbas opinion that are discussed above,
TCPA plaintiffs will undoubtedly continue to relynaJudge
Gottschall's opinion in future TCPA text-messageesa To
properly defend these cases, attorneys should dymaprd to
address the problems witAbbas and renew the various
arguments against application of the TCPA to teassages.

Bryan Clark and Blaine Kimrey are attorneys at
Lathrop & Gage LLP in Chicago. They served as
counsel for Selling Source in the Abbas v. Selling
Source case.
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Ethics Corner: Putting The Genie Back

What To Do When Your Client Has Stolen Documents

By Ronald C. Minkoff & Amelia K. Seewann

It's one of the toughest ethics questions a laveger face:
what to do when a client embroiled in a disputehvaitformer
employer presents purloined (but helpful) docunntsthe
lawyer tells the employer, the client could get serious
trouble, and the case could be lost. But if theykr keeps
silent or (worse) reviews the documents, the comseces
can be equally severe. In both cases, the lawydrthe
client find themselves at serious risk.

The ethics rules do not squarely address this ino-w
situation but, along with a growing body of case,lthey do
provide some guidance. In this article, we wilkfidiscuss a
lawyer’s ethical obligations upon receipt of impeoly
obtained materials. Second, we will discuss whregheourt
may prohibit a client from using the improperly ained
materials in an adversarial proceeding againstetnployer
or impose other sanctions. Finally, we concludehwi
suggested steps for lawyers to follow in this gitbrathat will
allow them to comply with their ethical respondti®ls while
also vigorously representing the interests of thiénts.

The Relevant Ethics Rules

A lawyer representing a client who has improperly
obtained documents from his or her employer mugtroby
reviewing the applicable rules and bar opinions tie
relevant jurisdiction. The Model Rules of Professil
Conduct (the “Model Rules”) do not contain a rule
specifically addressing this situation. Nevertkglethose
rules, as adopted by the various states, are ofterked by
courts and disciplinary authorities to impose oduigns upon
the lawyer-recipient.

Model Rule 4.4

A lawyer confronted with improperly obtained docemts
might first turn toModel Rule 4.4 which governs a lawyer’s
duty to respect the rights of third persons andeappat first
blush to address the situation. This appearandedsiving.
For example, subsection (a) of the rule providegédrtinent
part:

(@ In representing a client, a lawyer shall

not . . . use methods of obtaining evidence
that violate the legal rights of [a third]
person.

This rule only prohibits dawyer from using methods of
obtaining evidence that violate the rights of aeothlt does
not explicitly apply where thelientprocured the evidence by
violating another’s rights. Though Model Rule 4}foes
not explicitly apply, some bar opinions have intetpd the
rule to implicitly prohibit a lawyer fromreviewing the
improperly obtained documents, apparently because the
lawyer reviews the documents, the lawyer is deetoele
“us[ing] methods of obtaining evidence.”

Subsection (b) of Model Rule 4.4 also appearsicgigle,
but is not. It states:

(b) A lawyer who receives a document
relating to the representation of the lawyer’s
client and knows or reasonably should know
that the document wamadvertently sent
shall promptly notify the sender.

As we will show below, the ABA and state bar eshic
opinions interpreting this rule conclude that iedaot apply
where the documents were not sent inadvertentlyijnstead
were misappropriated and sent deliberately to ttoereey.

The Comments to Model Rule 4.4 mention our scenari
but only to point out that the Model Rules do noter it. In
a 2006 ethics opinion (Formal Op. 06-440), the ABA
Standing Committee on Ethics and Professional
Responsibility (the “ABA”) opined that the Model Rs do
not impose any ethical obligations on the attormethis
situation. In that opinion, the ABA withdrew a ¥B@BA
ethics opinion that set forth guidelines for lavws/ewho
receive “on an unauthorized basis materials of dveise
party that she knows to be privileged or confidarti The
1994 ethics opinion had stated that a lawyer réngiguch
materials had to take several steps, including:

(a) refraining from reviewing materials which
(Continued on page 49)
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are probably privileged or confidential . . . ;
(b) notifying the adverse party or the party’s
lawyer that the receiving lawyer possesses
such documents; (c) following the
instructions of the adverse party’s lawyer; or
(d), in the case of a dispute, refraining from
using the materials until a definitive
resolution of the proper disposition of the
materials is obtained from a court.

In Formal Opinion 06-440, the ABA noted that this
earlier opinion found no basis in the Model Rulest was
based instead on various common law principles toed
importance of protecting the attorney-client pegé. While
noting that these principles “are part of the bmyad
perspective that may guide a lawyer's conduct imis]t
situation, . . . they are not . . . an appropridasis for a
formal opinion of this Committee, for which we lood the
Rules themselves.” It then determined that a lawye
receiving improperly obtained documents.e., documents
obtained intentionally — did not have to follow MadRule
4.4(b) because that rule applies only where thedesén
conduct was inadvertent. Intentional miscondua, dpinion
said, was a matter of law outside the scope ofvtbdel Rule
4.4(b). In making this ruling, the opinion did rmatggest that
a lawyer is under no obligation whatsoever to motifie
adverse party or to refrain from reviewing the duoeuts;
rather, it stated that the language of Model Rudedbes not
itself impose those requirements.

Model Rule 8.4

The more general provisions dfodel Rule 8.4b) and
(c), which prohibit a lawyer from engaging in crival or
dishonest conduct, have also been applied to thiiped
document scenario. Even where there is no findag the
conduct was illegal or dishonest, a lawyer may stdlate
Rule 8.4(d), which prohibits lawyers from engaging
“conduct that is prejudicial to the administratiohjustice.”
As discussed below, courts are more likely to ingpos
sanctions where the improperly obtained documeoitgamn
information to which the client or the advocate Wbuot
otherwise have had accessi-., information which is
privileged, work product or proprietary.

Additional Rules

Bar opinions from several states have cited aetsarof

other ethical precepts to support ethical dutiesamong
other things, return or disclose the documentst example,
a Florida bar opinion stated that a lawyer wouldrehdo
produce the improperly obtained documents in respda a
valid discovery request. Additionally, if the daooeants
themselves were stolen property, then ethical raled/or
substantive law may require the lawyer to turn otk
documents.

Countering this, and showing how painful this difea
can be, the very same bar opinions remind the Iatyde
mindful of ethical obligations owed to the clientThese
obligations include the duty to abide by a clierdixcisions
concerning the objectives of the representation thedduty
of confidentiality.

But these opinions do provide helpful advice. Hurida
opinion stated that a lawyer must first determirfethier the
documents are stolen or contraband, and whether lehe
has a legal obligation to disclose them or turnhever to
the police. Even if the documents are not themselve
contraband, the opinion continues, “the inquirintpraey
must inform the client that the materials cannotré@ined,
reviewed or used without informing the opposingtypadhat
the inquiring attorney and client have the docummeat
issue,” and must withdraw from the case if thertliefuses.

The Pennsylvania Bar Association approached the

situation a bit differently. Opinion No. 2008-02008) states
that the lawyer must first determine whether ttisra risk of
criminal or civil liability because of the way tldocuments
were obtained and, if there is, and if the clieisists on using
the documents, the lawyer should “seriously comnside
withdrawing from the representation.” But if thenlp
concern is whether the documents themselves
confidential, the lawyer should have them reviewed
independently. If it turns out the documents carubed, and
their use “will significantly advance the clientiaterests,”
then there may be an “affirmative duty” to makenthgart of
the case.

The Relevant Case Law

Courts reviewing cases involving the unauthorimszkipt
of another’s documents generally find that theasthules do
not exhaust the considerations that should inforlamger’s
conduct. These courts, obligated to protect thegiity of

(Continued on page 50)
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the judicial system, fill the gap left by the ethiwles through
their inherent powers to sanction offending lititarand
lawyers. Available sanctions include, among ottiéngs,
dismissal of claims or defenses, disqualificatidncounsel,
the suppression or limitation of evidence, andithposition
of court costs. In order to determine the appaiprsanction,
if any, courts generally weigh two factors: (i) tbeverity of
the wrongdoing; and (ii) the prejudice to the adeey. This
analysis is fact-driven and courts make decisiana case-
by-case basis.

Dismissal of Claims

Dismissal of a claim or a defense based on disgove
misconduct is a “harsh sanction.” It should be dsgd only
after the court carefully considers, among othéngt, the
degree of the wrongdoer’'s culpability, the consatien of
lesser sanctions, and the prejudice to the othay.p@bsent
extraordinary circumstances, courts are reluctamtigmiss a
client's case for discovery abuse because a copriteary
purpose is to resolve litigation based on the merit
Nonetheless, courts have dismissed actions whereligmt’'s
misconduct was particularly egregious and whereseles
sanctions could not rectify the harm because tlentchad
wrongfully gained access to otherwise unavailable
information that prejudiced the adversary.

Disqualification of Counsel

Like dismissal of an action, disqualification afunsel is
a severe sanction and generally should be limiesitoations
where counsel unfairly gained access to informatfat he
or she would otherwise not have known. Courts raoze
likely to disqualify counsel where counsel reviewadd
relied upon the documents in the prosecution ofdient’s
case than if the documents are either irrelevanta
excluded from use in the case under the attornewpcl
privilege or the work product doctrine.

Courts will also consider whether the lawyer adted
bad faith, and are less likely to disqualify a l&wpr impose
other sanctions where the lawyer reviewed the eaglev
ethical guidelines and/or obtained ethics adviGaurts will
also look to whether counsel responsibly handled th
documents i(e. segregated them and/or declined to review
them) once he or she learned that the client obdaitne
documents under suspicious circumstances.

Suppression of Evidence
Courts vary in their approaches to motions to lpcke
inappropriately obtained documents. Where the derus

would otherwise have been subject to productionthie
litigation, some courts have imposed restrictionghe use of
the documents for the remainder of the litigatio®ther
courts permit the offending party to use the doaumie
relying on the “inevitable discovery” doctrine, whi allows
evidence that was unlawfully obtained to be uselitigation
if it could and would have been lawfully obtainexdyaay.
Under this approach, the court may order the former
employee to return the documents to the employhg will
in turn produce all relevant, non-privileged docutseto the
employee and may require the employee to pay tkes auf
any related motion practice.

The rationale behind this approach is that cooaige an
overarching responsibility to protect against theeater
injustice that would result if documents that othiee would
be produced and admissible could not be considémed
adjudicating the parties’ case.

Another Analogy — The Real Evidence Situation

One more body of case law that may provide guidance
here is that involving a lawyer’s receipt from aent of
illegal contraband, such as a weapon or the preceéd
crime. Courts have rejected efforts to claim thé action —
the receipt of the contraband itself — is a priyéld attorney-
client communication. Nor will courts countenance
destruction of contraband or other evidence, diteding that
lawyers who do have committed obstruction of juestic

More nuance, however, is required to address tging
where the lawyer located contraband based on
communications with his or her client. If the lawysimply
observes the contraband, but does not remove & th
observation, being the product of an attorney-client
communication, is deemed protected by the attoatieyt
privilege.

But if the lawyer does remove the contraband,,to test
it, he or she is then obligated to reveal it to pmesecutor,
and to disclose its original location and conditiorirhe
prosecutor, in turn, must present the evidence maaner
that does not reveal the content of the attornentl
communication that led to its discovery.

It does not appear that the principles applicableeal
contraband have been applied to cases involving
inappropriately obtained documents. Nevertheleske t
contraband cases suggest that lawyers and theintgliare

(Continued on page 51)
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safest if they do not take possession of, and doieav, the
documents, and that lawyers can gain their cliamseasure
of protection {ie., a requirement that the other side not reveal
at trial the confidential communications regardihg source)
by voluntarily producing the documents.

Conclusion and Practice Tips

In sum, though no ethics rules squarely apply to ou
situation, the lawyer receiving improperly obtained
documents undoubtedly owes obligations to thirdigsitand
to the court. Given that the documents were pwiyosnd
improperly obtained by the client to aid in his leer case,
those obligations must be stricter than those reduunder
Model Rule 4.4(b) fomadvertentlyproduced documents.

As one court has recently noted, “[tlhe justifioat
underlying the protections afforded to inadvertent
productions, however, apply with even greater, sinitter,
force in connection with advertent but unauthorized
disclosures.”  Thus, the lawyer may well be oldig®
provide notice to the owner of the documents arditadally
may have to refrain from reviewing and/or using the
documents, notwithstanding any concerns about aiaing
client confidentiality. Moreover, though the cdaw on this
topic is fact-specific, it is clear that variousxeions may be
imposed on the client and the lawyer depending lom t
severity of the conduct involved and the content tlod
documents. These potential sanctions are onlhdumeason
for a lawyer to adopt a conservative approach.

When confronted with a situation involving improlye
obtained documents, we suggest the following steptép
approach:

¢ Do not read the documents, or have anyone on your
office staff do so.

¢ Discuss the situation, including the ethical dileaywith
your client. Try to determine how the documentseve
obtained, and if they contain proprietary inforroati
trade secrets or attorney-client confidences.héf ¢lient
possibly committed a criminal act, the client magd to
obtain advice from a criminal defense attorney.

¢ The attorney should also find out the client’s chjees

in the case, including whether the client woule Itk use

the documents in the case. In doing so, the lawyer
should inform the client of the potential risks dhwed,
including the risk that the court may subject thent or

the attorney to sanctions for their conduct ifintdf that
proper steps were not followed.

+ If the client wishes to go forward with the casel dhe
client does not want to disclose the documentsigmh
her adversary, the lawyer should segregate
documents and refrain from reviewing them. Theykaw
may also wish to seek ethics advice from an indepen
lawyer to determine whether, based on ithdependent
lawyer'sreview of the documents, the client may review
and/or use the documents in litigation.

the

¢ In the event that potential criminal or civil lidiby
cannot be ruled out and the client persists inqusihe
documents to advance the client's case, the aftorne

should consider whether to withdraw from the
representation.
¢ Alternatively, the lawyer can obtain the client's

permission to inform the opposing party that theyiar
has the documents, that they have been segregated a
not reviewed, and that they will be returned on the
understanding that the opposing party will (a) pres
them; (b) produce any responsive, non-privileged
documents in discovery; and (c) provide a log df al
privileged documents. If the opposing party does n
agree, the lawyer may seek a court order.

¢ If there is any chance that the documents areraigjior
duplicates of documents that no longer exist, do no
return them to the client. It is better to keemnth
segregated and unread than take the chance that the
documents will be lost or destroyed, with the résgl
risks of spoliation and obstruction of justice olai

Ronald C. Minkoff is the Head of the Professional
Responsibility Group at Frankfurt Kurnit Klein & Be PC,
an Adjunct Professor of Professional Responsibiitythe
NYU School of Law and a member of MLRC’s Ethics
Committee. Amelia K. Seewann is an associateeafiim
and a member of MLRC's Trial Committee.
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Join Us For Our Upcoming
Conference at Stanford!

Join MLRC, Stanford Law School's Center for Internet and Society, and the
John S. Knight Journalism Fellowships at Stanford University in Palo Alto on May 6th
starting at 1:00 p.m. (PST) through noon on May 7th.

Meet up with MLRC members, but also folks who work in this new media space.
Co-Chairs: Steve Tapia and James Chadwick, with Chairs Emeritus: Bruce Johnson and Andy Mar
The conference will explore:

¢+ banners, beacons, and behavioral targeting
+ legal issues for internet advertising and monetization
+ ethical issues in the new world of journalism and content distribution
¢+ government, legislative, and regulatory developments
¢ evolving fair use policies in a digital age
¢+ emerging issues with user-generated content and online sourcing

.. .with legal experts from entities including. .

Andrews McNeel Publishing « CBS Interactive » Comcast « Federal Communications
Commission « CBS Interactive » Center for Democracy & Technology Center
for Investigative Reporting ¢ Electronic Frontier Foundation ¢ Facebook
Google  Hearst Newspapers « John S. Knight Journalism Fellowships at Stanford
KPG Ventures ¢ Microsoft « MySpace, Inc. ¢ Online Publishers Association « NBC Universal
Stanford's Center for Internet & Society  YouTube * Key law firms across the country

For more information, or to reqister, click here
or visit http://mlrc-digitallaw.stanford.edu

Conference hotel room bloc only guaranteed through April 7th!

The cost of the Conference is $285 | 8.5 CLE credits.

>> Full program details on next page >>
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BANNERS, BEACONS, AND BEHAVIORAL TARGETING:
INTERNET ADVERTISING TECHNOLOGY AND BUSINESS MODELS

The conference begins with an in-depth look at how advertising technology works. We'll talk about ad serving,
ad networks, cookies, web beacons, javascript, and flash cookies, consumer profiling, behavioral and
contextual targeting, deep packet inspection, and the like. Then we'll have a wide-ranging discussion about
current and emerging advertising revenue models with leaders in the digital advertising space (including
discussion of hardware, new forms of advertising, and data mining).

Panelists
Jon Hart , Partner, Dow Lohnes PLLC, Moderator
Matthew Carr , General Manager, Microsoft Advertising
Alissa Cooper , Chief Computer Scientist, Center for Democracy & Technology
Dave Hills , General Partner, KPG Ventures
Lincoln Millstein , Senior Vice President for Digital Media, Hearst Newspapers

ENTER THE LAWYERS: LEGAL ISSUES FOR
INTERNET ADVERTISING TECHNOLOGY AND BUSINESS MODELS

Increased focus on new business models, data mining, and targeting raise complex legal and policy issues
related to privacy, liability, and transparency. Our panel of lawyers and government affairs professionals will
highlight the important challenges related to protecting users' privacy while maximizing potential revenue
streams. We'll also discuss the industry's efforts at self-regulation and potential government regulation of
online advertising and targeting. Finally, we'll look at emerging legal theories that could be used to protect
online publisher's content from unauthorized use by third parties.

Panelists
Andy Mar , Senior Attorney, MSN, Moderator
Pam Horan, President, Online Publishers Association
Nicole Ozer , Technology and Civil Liberties Policy Director, ACLU of Northern California
Brian Pass , Partner, Sheppard Mullin
Halimah DelLaine Prado , Product Counsel, Google

ETHICAL ISSUES IN THE NEW WORLD OF JOURNALISM AND C ONTENT DISTRIBUTION

This panel will explore a host of ethical dilemmas, including issues raised by the potential paradigm shift in the
funding of journalism, as well as the shift from relying on staff reporters to relying on independent journalists/
bloggers. Additionally, the panel will explore the long-standing conundrum of reviewing/writing about products/
services provided by major advertisers, with new twists in the online world and the blurred line between
editorial and advertising content. Finally, we'll explore issues raised by corporate/journalist/blogger
interactions with various social networking media.
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Panelists
Roger Myers , Partner, Holme Roberts & Owen LLP
Dawn Garcia , Deputy Director, John S. Knight Fellowships at Stanford
Evan Hansen , Editor in Chief, Wired.com
Robert Rosenthal , Executive Director, Center for Investigative Reporting
Eric Schuldt , Vice President, International Legal and Compliance at CBS Interactive (fka CNET Networks)

GOVERNMENT POLICY DEVELOPMENTS: WHAT THE GOVERNMENT MAY DO TO YOU

As traditional media outlets reinvent themselves and new outlets emerge and expand, questions arise about the
appropriate direction for regulation and policy. Are current regulations fostering innovation and promoting
competition? Is more or less regulation needed to ensure the viability of sources of news, information, and
entertainment? In this session, industry and government experts will address new directions in digital media
regulation,including those related to:

¢ Advertising: Panelists will discuss developments in law and regulation governing behavioral advertising,
embedded advertising and related privacy issues.

¢ Technical and Infrastructure Issues: Congress and the FCC are evaluating how to promote and expand
broadband availability, affordability, and adoption. How will their decisions affect the business plans of content
providers, application developers, device manufacturers, and the wired and wireless infrastructure? Panelists
will discuss developments concerning the National Broadband Plan, spectrum allocation, net neutrality,
interoperability and related issues.

¢ Future of Journalism: Citing a potential crisis for traditional forms of journalism, both the FTC and FCC
recently commenced comprehensive examinations of the state of media in the US. Panelists will discuss the
concerns raised by the agencies and the challenges facing investment in hard journalism today.

¢ Content: Panelists will discuss how Congress, federal agencies, and international laws and agreements
may change the rules for content on the Internet and other platforms.

Panelists
Erin Dozier , Associate General Counsel, National Association of Broadcasters, Moderator
Pablo Chavez, Managing Policy Counsel, Google
Elizabeth Hammond, Vice President and General Couns  el, Nexstar Broadcasting
Sherrese Smith , Legal Advisor to Chairman Genachowski, Federal Communications Commission
Joe Waz, Senior Vice President, External Affairs and Public Policy Counsel, Comcast Corporation

DO I NEED PERMISSION FOR THAT?: COPYRIGHT,
FAIR USE, THE DMCA, AND NEW OPEN LICENSING MODELS

Among the first ultimatums of the Twenty-First Century to content distributors is: Collaborate and connect or
commoditize. This terse mandate unpacks to include Copyright, Fair Use, the DMCA, Open Licensing Models as
broad topics and more specifically includes, among many others, Veoh, Cablevision, MP3, BitTorrent, class
actions as privatized proxy legislation, and gardens of content accessed by pay walls.
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As the initial irrational optimism of the internet wanes, we settle into knowing the web as the internetworked
constellation of disruptive technologies. This panel will address the issues of 'radical sharing' and discuss how
competitive advantage in content distribution is re-aligning with emerging new measures of success and value.

Panelists
Kate Spelman , Partner, Cobalt LLP, Moderator
Anthony Falzone , Executive Director/Fair Use Project, Center for Internet & Society, Stanford Law School
Kirsty Melville , President and Publisher, Andrews McMeel Publishing, Book Division
Steve Tapia, Senior Attorney/Copyright & Trade Secret Group, Microsoft

LEGAL FRONTIERS IN BLOGGING, SOCIAL NETWORKS AND TH E INTERNET
This panel will discuss a myriad of topics, including

¢ Reuvisiting consumer criticism and gripe sites in light of new CDA and Lanham Act case law

¢ New copyright and DMCA decisions involving BitTorrent and UGC sites and their impact on law and
business developments

¢ Latest law on preemption of third party IP claims

¢ The $30 Million + jury verdict in Louis Vuitton Malletier v. Akanoc Solutions, Inc. and its impact on sec
ondary trademark liability

¢ Potential investor liability

¢ Circuit splits and other differences in the law applied in different venues

Panelists
lan Ballon , Partner, Greenberg Traurig, Moderator
Dan Cooper , Vice President,

Business & Legal Affairs at MySpace, Inc.
Zahavah Levine , General Counsel & VP
Business Affairs, YouTube, Inc.

Corynne McSherry, Senior Staff Attorney and Kahle Promise Fellow
Electronic Frontier Foundation
Michael Richter , Deputy General Counsel
for IP, Product and Regulatory, Facebook
Ben Sheffner , Production Counsel at NBC Universal
and author of the blog "Copyrights & Campaigns"

And with special thanks to our sponsors which, to d ate, include:

AXIS PRO ¢ Bingham McCutchen LLP « Davis Wright Tremaine LLP
Dow Lohnes ¢ Google « Greenberg Traurig * Holme Roberts & Owen LLP ¢ Microsoft
Jackson Walker LLP « Levine Sullivan Koch & Schulz LLP
National Association of Broadcasters ¢« Sheppard Mullin Richter & Hampton LLP
Skaden, Arps, Slate, Meagher & Flom LLP & Affiliates
WImer Cutler Pickering Hale & Dorr LLP
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