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Citizens United:

Campaign Cataclysm or Politics as Usual?

By Jerianne Timmerman

On January 21, the Supreme Court announced it§ lon

awaited decision i€itizens United v. Federal Election Com-
mission,No. 08-205. The closely-divided Court overrulesl it
precedent in two cases and overturned federal émtvicting
the political speech of, and spending on campaityem’ising
by, corporations and labor unions. As a resultpomations
and unions may now expressly advocate for the ietear
defeat of a federal candidate without limitatiort@she types
and amounts of monies expended, the proximity éoelec-
tion, or the medium chosen.

This decision will affect campaigns for federaficd in
myriad ways and significantly restrict Congressiligb to
enact further campaign finance reform legislatiés. the
Court broadly stated, the “First Amendment does p®@nit
Congress to make . . . categorical distinctioneetdazn the
corporate identity of the speaker and the contétte politi-
cal speech.Citizens Unitedalso has legal and practical im-
plications for media entities, particularly broasieas.

A Quick Primer on Federal Election
Law Restrictions on Corporate and Union Speech

Prior to theCitizens Uniteddecision, federal law prohib-
ited corporations and unions from using their gahgeasury
funds to make independent expenditures.,(expenditures
not coordinated with a campaign) for speech thatressly
advocates the election or defeat of a federal datelithrough
any form of media, or for speech that is an “etsatiering
communication.” 2 U.S.C. § 441b. An electioneermognmu-
nication is “any broadcast, cable, or satellite oumication”
that even “refers to a clearly identified candidfe Federal
office”; is made within 30 days before a primary6&f days
before a general election; and is publicly distréol 2 U.S.C.
§ 434(H)(3)(A).

Although barred from using general treasury furfols
express advocacy or electioneering communicaticorpora-
tions and unions could establish a “separate satgdg
fund” (known as a political action committee, or @Afor
these purposes. 2 U.S.C. 8§ 441b(b)(2). The momiesived
by these segregated funds are limited to donatioom

stockholders and employees of the corporation (embers
of the union).

In McConnell v. Federal Election Commissid&%0 U.S.
93 (2003), the Supreme Court narrowly upheld the ba
electioneering communications that Congress hagtadan
the Bipartisan Campaign Reform Act of 2002 (BCRAhe
Court inMcConnellrelied on the earlier holding iAustin v.
Michigan Chamber of Commercé94 U.S. 652 (1990), that
political speech may be banned based on the speaicepo-
rate identity. InAustin the Court upheld 5-4 a Michigan law
that prohibited corporate independent expendittinas sup-
ported or opposed any candidate for state offibegergthe
government’s interest in preventing “the corrosamd dis-
torting effects of immense aggregations of wealtht tare
accumulated with the help of the corporate formf@4 4).S. at
660.

The Challenge from Hillary: The Movie

In January 2008, Citizens United, a nonprofit cogpion,
releasecHillary: The Movie a 90-minute documentary criti-
cal of then-Senator Hillary Clinton, a candidatetli® De-
mocratic Party’s Presidential primary electionstigipating
that it would makeHillary: The Movie available on cable
television through video-on-demand within 30 dayspo-
mary elections in 2008, Citizens United producddvision
ads to run on broadcast and cable television t@wage
viewers to purchase the film.

Concerned that both the film and the ads would:de
ered by Section 441b’s ban on corporate-fundedpeddent
expenditures, thereby subjecting it to civil anoinénal penal-
ties, Citizens United in December 2007 sued in rf@ldeourt.
It sought declaratory and injunctive relief agaitts¢ FEC,
arguing that Section 441b was unconstitutional @died to
Hillary: The Movie The federal district court denied Citizens
United’s motion for a preliminary injunction anceth granted
the FEC’s motion for summary judgment.

Citizens United sought Supreme Court review. Ruithg
oral argument in the case in March 2009, the Cagquested

(Continued on page 4)
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the parties to file supplemental briefs addressimgther it
should overrule either or bothustinand the part oMcCon-
nell that addressed the facial validity of 2 U.S.C 484 The
Court heard reargument in early September 2009.

The Court’s Decision Rejecting
Limits on Corporate Political Speech

As an initial matter, the Court addressed whe@igzens
United’'s claim that Section 441b cannot be applited
Hillary: The Movie may be resolved on other, narrower
grounds. In an opinion

by Justice Kennedy, and
joined by the Chief Jus-
tice and Justices Scalia, ; i

Thomas, and Alito, the -
- 4

majority concluded that
-

nvy

various narrower argu-
ments were not sustain-
able under a fair reading
of the statute and that
the case could not be
resolved on a narrower
ground without chilling
political speech.

In this regard, the
Court focused on the
complexity of the
FEC's regulations, in-
cluding its multi-factor
test for determining
whether a communica-

“Senolor

gwer questio
Balrontations;
g been

tion was the functional
equivalent of regulable
express advocacy. In-
deed, the Court went so
far as to equate the
FEC's complex regula-
tory scheme with a prior restraint (perhaps anréstng
precedent for future claims that other complex gorental
regulatory schemes chill speech).

Turning to the constitutional issues, the majosityessed
that Section 441b was an outright ban on speeatkebaby
criminal penalties. Focusing on the particular imi@oce of

ABOUT TRAILER & ADS THEATERS PRESS PURCHASE DVD

A zens United Productions Film

As an initial matter, the Court addressed whether @izens United’s
claim that Section 441b cannot be applied tblillary: The Movie may
be resolved on other, narrower grounds. In an opirun, the majority
concluded that various narrower arguments were notsustainable
under a fair reading of the statute and that the cae could not be
resolved on a narrower ground without chilling poltical speech.

speech as “an essential mechanism of democracey,Ctlurt
stated that “political speech must prevail agaiasts that
would suppress it.” An examination of both “histoaynd
logic” leads to the conclusion that “in the contekipolitical
speech,” the government may not “impose restristiom
certain disfavored speakers,” including corporagion

In his concurring opinion, Justice Scalia, joirad Jus-
tices Alito and Thomas, stressed the point that First
Amendment “is written in terms of ‘speech,” not akers,”
and thus its “text offers no foothold for excludiagy cate-
gory of speaker,” including corporate ones.

Applying strict scrutiny, the Court then rejectdtitaree in-
terests asserted by the
government to justify
Section 441b’s restric-
tions on speech, finding
none of them compel-
ling.

First, the Court re-
jected the “anti-
distortion”
adopted inAustin. The
majority reasoned that
the “rule that political
speech cannot be lim-
ited based on a
speaker's wealth is a
necessary consequence
of the premise that the
First Amendment gen-
erally prohibits the sup-
pression of political
speech based on the
speakers’ identity.”

Of particular interest
to media entities, the
majority  further rea-
soned that the “anti-
distortion rationale
would produce the dangerous, and unacceptable,e€ons
quence that Congress could ban political speecmedia
corporations.” Although media corporations were repted
from Section 441b’s otherwise generally applicatehibi-
tion on corporate political speech, Chief Justiab&ts and

(Continued on page 5)

rationale
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Justice Alito stressed in their concurring opintbat “this is
simply a matter of legislative grace.”

The Court also found insufficient here the tramtiil in-
terest asserted by the government to justify cagmptinance
restrictions — preventing corruption or its appeaea The
majority determined this rationale insufficient base inde-
pendent expenditures by corporations or others ofwhby
definition, are not coordinated with a campaign)ndt repre-
sent the same risk afuid pro quocorruption (or its appear-
ance) as do direct contributions to candidatesadtigs.

Finally, the Court quickly dispensed with the thration-
ale offered by the government — its interest intgeting dis-
senting shareholders from being compelled to furngarate
political speech. The majority noted that thisaatle would
allow the government to ban the political speechmefdia
corporations. In addition, the Court found theamnéile to be
both underinclusive (the electioneering communaretipro-
hibition banned corporate speech in only certaadian at
certain times) and overinclusive (the statute cewarpora-
tions with only single shareholders).

Concluding that “[n]Jo sufficient governmental irgst
justifies limits on the political speech of nonptabr for-
profit corporations,” the Court overrulgglistin With Austin
set aside, the Court found invalid the federal ldwwsting
corporate independent expenditures (whether madexXe
press advocacy or electioneering communications)a &on-
sequence, the Court also overruled the portioMaEonnell
that had upheld BCRA’s ban on electioneering cominain
tions.

The vigorous dissent by Justice Stevens, and dolme
Justices Ginsburg, Breyer and Sotomayor, took isstiethe
majority’s “proposition that the First Amendmentraegu-
latory distinctions based on a speaker’s identitgluding its
‘identity’ as a corporation.” The dissenting Justicfound
“the distinction between corporate and human spsaka
the “context of election to public office” to beigsificant,”
and rejected the majority’s “conceit that corparasi must be
treated identically to natural persons in the paitsphere”
as “inaccurate” and “inadequate to justify the @sutisposi-
tion of this case.” In particular, the dissent a&duhat the
majority’s approach to corporate electioneering rksaa
dramatic break from our past,” noting that Congressl
placed special limitations on campaign spendingdrpora-
tions since 1907 and contending that the majostied pri-

marily on individual dissenting opinions to ovegubr dis-
avow a large body of case law.

Disclosure Requirements Upheld

Citizens United further challenged BCRA'’s disclaim
and disclosure requirements. These provisions [(lipate
corporations spending more than $10,000 on ele=tiong
communications within a calendar year to file dethdisclo-
sure statements with the FEC, and (2) require {béndy po-
litical ads (.e., ads other than those made or authorized by
the candidates themselves) to include a staterdentifying
the person or entity responsible for the conterthefad.See
2 U.S.C. § 434(f) and 441d(d)(HicConnellhad previously
upheld these provisions against a facial challenge.

By an 8-1 vote with only Justice Thomas disagmgeihe
Court upheld these disclosure requirements as epph
Hillary: The Movieand the broadcast and cable ads for the
movie. Noting that “disclosure is a less restrietalternative
to more comprehensive regulations of speech,” toertC
rejected Citizens United’s claims that BCRA's re@quients
were underinclusive because they applied only ®iader-
tain media; were not justified by the governmertsserted
informational interest; and could chill donatiolmsdrganiza-
tions by exposing donors to retaliation. The Caxplained
that “transparency enables the electorate to matanied
decisions and give proper weight to different speskand
messages,” including corporate ones.

Impact of Citizens United on Broadcast Regulation

Unexpectedly, the majority opinion contains larggia
casting some doubt on the long-standing ratiorfaleafford-
ing broadcast television and radio lesser congiitat pro-
tection than print or other electronic media. G@itiz United
contended that Section 441b should be invalidaseapplied
to movies such aklillary shown through video-on-demand,
arguing that this delivery system has a lower o#istorting
the political process than do ads on conventiogl@vision.
The Court rejected this argument, explaining agiferthat

any effort by the Judiciary to decide which

means of communications are to be preferred

for the particular type of message and
(Continued on page 6)
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speaker would raise questions as to the
courts’ own lawful authority. Substantial
questions would arise if courts were to begin
saying what means of speech should be pre-
ferred or disfavored. And in all events, those
differentiations might soon prove to be irrele-
vant or outdated by technologies that are in
rapid flux. See Turner Broadcasting System,
Inc. v. FCG 512 U.S. 622, 639 (1994).
Courts, too, are bound by the First Amend-
ment.We must decline to draw, and then re-
draw, constitutional lines based on the par-
ticular media or technology used to dissemi-
nate political speech from a particular
speaker (emphasis added).

As legal commentators have pointed out, this laggu
calls into question the “second-class First Amenuinséatus”
of broadcast television and radio stations — whafhgourse,
has been based on “constitutional lines” drawn @ating to
the “particular media or technology used to dissets” po-
litical and other speeclseeEugene VolokhCitizens United
on the Second-Class First Amendment Status of Bezad'V
and Radio?volokh.com (posted Jan. 21, 2010). The lesser
First Amendment protections afforded to broadcasteas
resulted in the courts upholding myriad types odduicast
regulation, from the Fairness Doctrineed Lion Broadcast-
ing Co. v. FCC395 U.S. 367 (1969)) to limits on the owner-
ship of media outletdHCC v. NCCB436 U.S. 775 (1978)) to
indecency restrictiond=CC v. Pacifica Foundatio38 U.S.
726 (1978)).

Many practitioners and scholars have long beditaliof
the rationales (including the supposedly uniquercitya of
broadcast spectrum and pervasiveness of the bretadea
dia) used to justify lower levels of First Amendrhg@motec-
tion for over-the-air radio and television. The eddanguage
from Citizens United will no doubt be cited in cases
(including broadcast indecency cases currently ipgnid the
Second and Third Circuit Courts of Appeal) to supogu-
ments that constitutional distinctions based otnetogical
differences should be eliminated, especially gigentinuing
rapid changes in communications technologies.

Campaign Cataclysm or Politics as Usual?

Press coverage and pundit reaction to the Codetssion
has ranged from predictions of the death of denuycta
shrugs of “politics as usual” to celebrations o thindication
of First Amendment rights. Although the ultimatepiact of
the Citizens Unitedcase on political advertising, campaigns
and election law will not be known with certaintgr fsome
time, some initial predictions can reasonably béemow.

Impact on Political Advertising

The decision allows corporations and unions to enak
unlimited independent expenditures, at any time iandny
media, to engage in both issue advocacy and expibas
cacy (.e., a direct appeal to vote for or against a fedeaal
didate). A very large number entities may now passhpo-
litical advertising without restriction, includingnions and
for-profit corporations big and small, non-profiirporations
and tax-exempt political entities organized as ooapons.

As a result, it is highly likely that the numbefrplitical
ads disseminated via all media will increase —ipalerly ads
on broadcast stations in the periods just befozetieins that
BCRA had previously restricted. However, it is aldcely
that many traditional business corporations witba$e not to
engage in direct political advertising, especiatiyblicly
traded corporations with large numbers of sharedrslénd
board members (not to mention customers) with divgro-
litical views. A number of commentators have stathdt
national trade associations.¢, the U.S. Chamber of Com-
merce) will be more likely than individual compasit in-
crease their spending on political ads. Some hisgespecu-
lated that smaller corporations that did not expémal re-
sources to set up PACs may become more involveubliti-
cal advocacy because they can now do so directly.

Impact on Campaigns, Elections and Future Legislatin

Although a number of commentators have decried the
expected flood of corporate money into the politiegstem
as a result of th€itizens Uniteddecision, others have con-
tended that the “floodgates were already open.”hhlaiel
Persily, The Floodgates Were Already Open: What Will the
Supreme Court's Campaign Finance Ruling Really Ge&n
(Continued on page 7)
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slate.com (posted Jan. 25, 2010). The Supreme Craatt
already narrowed the applicability of BCRA's restions on
corporations and unions IREC v. Wisconsin Right to Life
551 U.S. 449 (2007). Even under @#izens Unitedlaw,
corporations were not forbidden from promoting thmoliti-
cal agendas — among other avenues, they couldlisktab
PACs for engaging in political advocacy. And BCRAda
other campaign finance laws do not restrict corfionag’ and
unions’ use of resources for lobbying federal @fiwolders,
in contrast to advocating for or against their tet

Nonetheless, the implications of tbiizens Unitecdeci-
sion and its reasoning on campaigns and electiotizei U.S.
will be significant, especially over time, for seakreasons.
First, the Court’s rationale casts great doubttendontinued
validity of similar campaign finance laws enactgdamost
half of the statesSeelan Urbina,24 States’ Law Open to
Attack After Campaign Finance Rulinlew York Times
(Jan. 23, 2010). Although the Court’s decision dogisover-
turn all these state laws, these laws will in tibgesubjected
to court challenge or repealed by state legislaturiéhus,
elections for state offices, including state judicglections,
will be directly affected byCitizens United

SecondCitizens Unitedwill affect political parties. Many
observers have opined that political parties’ povedaitive to
outside groups funded by corporations and uniogsdivain-
ished, especially given that BCRA's severe restms on the
ability of parties to raise and spend soft monewyai in
place (at least for now). With more entities andugrs advo-
cating for and against candidates and issuesepaatid can-
didates will tend to have less control over fedesigction
campaigns and the messages expressed in therhashiead
some commentators also to predict an increase gative
and inaccurate political ads funded by outside gsou

Third, the reasoning behin@itizens Unitedeads one to
wonder if other campaign finance restrictions méso ebe
vulnerable. For example, the long-standing banioecticor-
porate and union contributions to candidates fdefal office
remains, as do BCRA's limitations on parties’ sitditon and
spending of soft money. The Supreme Court, howelvas,
considerably narrowed the range of governmentarésts
sufficient to sustain these or other types of cagmpéinance
regulation. Future challenges to at least somén@frémain-
ing campaign finance restrictions appear almosaaer

Fourth, the Court’s rationale obviously restrittts ability

of Congress to enact new campaign finance refogislk
tion. Although President Obama stated that his Auistria-
tion will get to work immediately with Congressdevelop a
bipartisan response tGitizens United their options appear
limited.

Various proposals already have been profferedh s
requiring shareholders to vote their approval befoorpora-
tions could use treasury funds for campaign exgeres.
The government could ban campaign expendituresobyoe
rations substantially owned by foreigners or by th8. sub-
sidiaries of foreign corporations. Suggestions Hasen made
to prohibit corporations with government contraats those
taking federal bail-out money, from engaging in paign
advocacy, although proposals along these lines ra#se
issues of unconstitutional conditions.

More likely to survive constitutional challengessp
Citizens Unitedwould be increased disclosure requirements.
Most radically, some have called for the publicafiging of
congressional elections and enhancing the pubhanfiing
arrangements for presidential elections. That optppears
unlikely to be enacted in the near future, partidyl given
the public’s apparent lack of support for publingincing —
only a small and declining number of citizens mépate in
the voluntary and cost-free public financing of sidential
campaigns through the checkoff on the income taxfo

One Certainty — This Debate Will Continue

The controversy over the Supreme Court’s rececisis
is merely the latest chapter in the century-lorfgréfo limit
the role of money in U.S. elections. Many stronbgblieve
that campaign finance restrictions are necessatgmgper the
corrupting influences of well-funded special insgein our
political system. Others believe that campaign rfaea laws
are largely ineffective in addressing these coreeAs Jus-
tice Kennedy wrote irCitizens United “[p]olitical speech is
so ingrained in our culture that speakers find waysircum-
vent campaign finance laws.”

As this election year progresses, the impact @fGburt’s
decision on campaigns and on this continuing delalie
become more clear. One thing is certai@itizens Unitechas
made the 2010 campaign even more interesting, wheth
turns out to be a cataclysm or just politics asalisu

Jerianne Timmerman is Senior Vice President anduBep
General Counsel of the National Association of Blassters.
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Supreme Court Addresses Right of Access to Voir Dar

Courts Must Independently Consider Alternative€lmsing Court Proceedings

By Amanda M. Leith

In a per curiamdecision handed down in January, the

Supreme Court ruled that trial courts have an altilig to
considersua spontgalternatives prior to closing a court pro-
ceeding, if the none of the parties propose altees

Presley v. Georgigs58 U.S. _ (Jan. 19, 2010). The Court’s

ruling affirmed thatvoir dire proceedings are subject to a
public right of access, under both the First andiSAmend-
ments, regardless of whether any party has asstheatght.

Background

The Presleyruling arose in the context of a criminal trial
in which the courtroom was cleared before the pa@kjury
pool was brought in. Before starting jury selegtithe trial
court observed a man seated in the gallery ancutted that
he must leave the courtroom because prospectivesjuere
about to enter. Upon questioning him, the couwatried that
the man was the defendant’s uncle and reiteratat hb
could not be in the courtroom during jury selectiand
would, in fact, have to leave that floor of the dbouse.

In response to an objection from defendant’s celutts
the exclusion of the public, the court respondeat tthere
just isn’t space for them to sit in the audiengeseach of the
rows would be occupied by the 42 prospective jyrarsd
defendant’s uncle could not “sit and interminglethnthe
members of the jury panel.”

Following his conviction, defendant moved for awne
trial based on the exclusion of the public from jiner voir
dire. He presented the trial court with evidence thafpro-
spective jurors could fit in jury box and that tleenaining 28
could have fit in the seating on one side of thikegg leav-
ing adequate room for the public without risk ofemmin-
gling.

The trial court denied defendant’s motion, statimat “it
preferred to seat jurors throughout the entiretyhef court-
room, and ‘it's up to the individual judge to deeid . .
what’s comfortable.”

On appeal, the Georgia Court of Appeals agreedjrg
“no abuse of discretion,” where “the trial courpéined the
need to exclude spectators at thwr dire stage of the pro-

ceedings” and permitted the public to return wheossé pro-
ceedings were concludedPresley v. Georgia658 S.E.2d
773 (Ga. App. 2008). The Georgia Supreme Coud afs
firmed, with two justices dissenting, finding thdhe trial
court certainly had an overriding interest in eirayrthat
potential jurors heard no inherently prejudiciahegks from
observers duringoir dire.” Presley v. Georgia674 S.E. 2d
909 (Ga. 2009). The court rejected defendant'sirasmnt
that trial court was required to consider altenegtito clos-
ing the courtroom. Noting that “the United Stafagreme
Court has not provided clear guidance regardingthédrea
court must,sua sponteadvance its own alternatives to clo-
sure,” the court found that it was defendant’s gdtiion “to
present the court with any alternatives that hehadsthe
court to consider,” and as he had not done sotridlecourt
had not abused its discretion by failing to indegemnily raise
its own alternatives.

Decision

The United States Supreme Court reversed, holttiag
courts have an affirmative obligation to considessl restric-
tive alternativessua sponteprior to closing a court proceed-
ing.

The Court’s ruling strongly endorsed the scopethaf
public access right recognized in its earlier rggin Citing
Press-Enterprise, 1464 U.S. 501 (19849ndWaller v. Geor-
gia, 467 U.S. 39 (1984), the Court noted that “[t]xéeat to
which the First and Sixth Amendment public trigjhis are
coextensive is an open question,” and declined ag s
“whether or in what circumstances the reach orgmtiins of
one might be greater than the other,” but found ttheere is
no legitimate reason, at least in the context ofrjselection
proceedings, to give one who asserts a First Amentm
privilege greater rights to insist on public prodiegs than
the accused has.” The Court held therefore, tl@eorgia
Supreme Court correctly had assumed that the 3intand-
ment right to a public trial extendsoir dire proceedings.

The Court then considered the standards court$ apis

(Continued on page 9)
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ply before excluding the public from any stage oframinal
trial. It found “[t]he conclusion that trial cograre required to
consider alternatives to closure even when theynateffered
by the parties is clear not only from this Cougigecedents but
also from the premise that ‘the process of jurdec®n is it-
self a matter of importance, not simply to the adages but to
the criminal justice system.”

The Court held that “[tlhe public has a right te present
whether or not any part has asserted the righgy"thas “[t]rial
courts are obligated to take every reasonable measwaccom-
modate public attendance at criminal trials.”

The Court observed that nothing in the record detrated
the trial court could not have accommodated thdipwluring
juror voir dire and suggested several possible alternatives,
cluding reserving one or more rows for the puldieiding the
jury venire panel; or instructing prospective jramot to inter-
act with audience members.

Finally, the Court considered defendant’'s secodadhc of
error; whether the trial court had identified amwerriding in-
terest sufficient to justify the closure wbir dire. It observed
that “[tlhe generic risk of jurors overhearing picial re-
marks, unsubstantiated by any specific threat oidemt, is
inherent whenever members of the public are prehanmg the
selection of jurors.

If broad concerns of this sort were sufficientoeerride a
defendant’s constitutional right to a public trial,court could
exclude the public from jury selection almost asnatter of
course.”

The Court thus reaffirmed that a “particular iettr and
threat to that interest, must be ‘articulated alevith findings
specific enough that a reviewing court can deteemiinether
the closure order was properly entered.”

The Court ultimately found, however, that it neeat rule
on this claim of error, because “even assumarguendo that
the trial court had an overriding interest in chagvoir dire, it
was still incumbent upon it to consider all readneaalterna-
tives to closure,” and the failure to do so wadisigint to war-
rant reversal.

Justices Thomas and Scalia filed a dissentingi@piras-
serting that the Court’s precedents were not cear thus the
case should not have been decided summarily.

Amanda M. Leith is an associate in the New Yoriceothf
Levine Sullivan Koch & Schulz, L.L.P.
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Supreme Court To Hear First Amendment
Challenge to State Public Records Act

By Eric M. Stahl

The U.S. Supreme Court has granted review in
Doe v. Reeda case involving the potential disclosure
of the identity of individuals who petitioned toapke
an anti-domestic partnership referendum before Wash
ington state voters last year. The case challetiges
constitutionality of Washington’s Public RecordstAc
and poses a threat to public disclosure laws every-
where. Doe v. Reed586 F.3d 671 (9th Cir. 2009),
review granted 2010 WL 144074, 78 USLW 3295
(U.S. Jan. 15, 2010).

Background

The plaintiffs inDoe are Protect Marriage Wash-
ington, the organization that sponsored the ba#6t
erendum, and two anonymous individuals who signed
the referendum petition. The measure, known @s R
71, proposed to overturn Washington's “everything
but marriage” domestic partnership statute. R-ast w
defeated by Washington voters last November.

Under Washington law, a referendum qualifies for
the ballot if it is supported by a petition signied a
specified number of state voters.
include each signer’s name and address of votés-reg
tration. The sponsors of R-71 submitted petitions
from over 138,500 individuals.

State election officials determined that R-71 gual
fied for the ballot, and several groups and indieaild
subsequently submitted public records requestthéor
petitions. Among the requesters were opponents of
the referendumi.g., supporters of the domestic part-
nership law) who publicly stated that they intended
publish the names of petition signers on the Irgenmm
order to encourage “personal”’ conversations wifh su
porters of the measure. As one R-71 opponenttput i
“These conversations can be uncomfortable for both
parties, but they are desperately needed to break d

The petition tmus

stereotypes and to help both sides realize how much
they actually have in common.”

The state determined that the petitions were sub-
ject to disclosure under Washington's Public Resord
Act (“PRA"). The statute, a strongly worded maredat
favoring disclosure of public records, was enadtea
1972 voter initiative that declared, “The peopleled
gating authority, do not give their public servatite
right to decide what is good for the people to know
and what is not good for them to know. The people
insist on remaining informed so that they may main-
tain control over the instruments that they hawe- cr
ated.”

In response to the PRA requests, the R-71 sponsors
brought suit in federal court, claiming that rekeas
petition signers’ identifying information would Vate
the First Amendment. Judge Benjamin Settle of the
Western District of Washington granted a prelinynar
injunction. Applying strict scrutiny, he held thte
plaintiffs were likely to succeed on their clainathas
applied to referendum petitions, the PRA regulates
“anonymous political speech” in a manner that is no
narrowly tailored to serve a compelling government
interest. See Doe v. Ree@009 WL 2971761 (W.D.
Wash. Sept. 9, 2009).

The Ninth Circuit reversed, and ordered the peti-
tions be released as required by the PRA. Notiag t
the case presented a “novel issue,” the Ninth @ircu
held, first, that the referendum petition processiot
“anonymous speech.” The court noted, among other
things, that signatures are not gathered in a manne
that offers signers any confidentiality. On thenco
trary, the petitions can be viewed readily by other
signers, and are subject to verification by stéfe o
cials.

The Ninth Circuit also held that even if disclosur
of the signer’s identity implicated “speech,” thR&

(Continued on page 11)
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was not subject to strict scrutiny; rather, therapp-
ate standard was the intermediate scrutiny appécab
in cases in which speech is combined with non-dpeec
elements. 583 F.3d at 678 (cititgnited States v.
O'Brien, 391 U.S. 367 (1968)). Applying this stan-
dard, the Ninth Circuit held that the disclosurenma
dated by the PRA was no greater than necessary to
further the two “important interests” identified Ibiye
state: preserving the integrity of elections bymot-
ing government transparency and accountability, and
providing Washington voters with information about
who supports a ballot referendum.

On October 20, 2009, the Supreme Court stayed
the Ninth Circuit ruling. On January 15, the Court
agreed to hear the case

Court to recognize a constitutionally significaris-d
tinction between public records containing “private
disclosure to the government” and those containing
“public disclosure.” Were the Supreme Court to ac-
cept this distinction, many public records that ame-
tinely available to journalists today — for example
those containing identifying information about pabl
employees or about private businesses that are regu
lated by state agencies — could be off-limits simpl
because they contain “private disclosures.”

The heart of the R-71 opponents’ case is a claim
that referendum supporters might be subjected to ha
assment, or at least “uncomfortable conversations,”
the event their identities become publicly knowilrhis
position, if accepted by the Court, would set a re-

markably low bar for

on the merits.

The questions pre-
sented in the case are:

1. Whether the First
Amendment right to pri-
vacy in political speech,
requires strict scrutiny

public release of identify-
ing information about

Were the Supreme Court to accept
the distinction between public records
containing “private disclosure to the
government” and those containing “public
association, and belief DiSClOsure,” many public records that are
routinely available to journalists today
when a state compels  cq|d be off-limits simply because they

contain “private disclosures.”

privacy-based constitu-
tional exemptions to
public records statutes.
Yet, as the Supreme
Court’s recent decision
to bar broadcast of the
Proposition 8 trial in

California suggests, the
Court may be receptive
to such arguments, at
least in the context of

petition signers.

2. Whether compelled public disclosure of identi-
fyng information about petition signers is narrowly
tailored to a compelling interest, and whethertieeti
ers met all the elements required for a preliminary
injunction.

For the news media and open government advo-
cates, the Supreme Court’s decision to hear the isas
troubling for several reasons. A broad ruling andr
of an individual’s right to protect his or her idiying
information could upend established public records
law in states, like Washington, in which privacysbd
exemptions to disclosure require a showing thatethe
is no legitimate public interest in disclosure.

Moreover, the petitioners are urging the Supreme

such controversial
measures as state gay rights legislation.

The petitioners irDoe v. Reedire represented by
James Bopp of Terre Haute, Indiana. The respondent
State of Washington is represented by its Deputy So
licitor General William Berggren Collins. The othe
respondents in the case are Washington Families
Standing Together, represented by Kevin Hamilton of
Perkins Coie in Seattle, and the Washington Coaliti
for Open Government, represented by Frederick
J. Dullanty Jr. of Witherspoon Kelley in Spokane.

Eric M. Stahl is a partner in the Seattle office o
Davis Wright Tremaine, which is preparing an amicus
brief in Doe v. Reed on behalf of a coalition ofvee
media organizations.
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An Analysis In Favor of Camera Access

A Deeply Split Supreme Court Bars
Cameras in Prop. 8 Same-Sex Marriage Trial

By Jeff Glasser, Thomas R. Burke
and Rochelle L. Wilcox

By a 5-4 vote, on January 13, 2010, the U.S. Sunere
Court prohibited video coverage to five overflowdéeal
courtrooms of proceedings in a federal non-juryil divial
taking place in San Francisco involving a fedemhstitu-
tional challenge to California’s Proposition 8, aimibanned
same-sex marriage.Hollingsworth v. Perry 558 U.S.
(Jan. 13, 2010).

Notwithstanding the Supreme Court’s extraordinatgr-
vention, open trial proceedings themselves are gheib-
served, blogged and “tweeted” real time by a largiection
of reporters covering these high profile trial predings.

In an unsigned, 17-page “per curiam” opinion repre-
ing the views of Chief Justice John G. Robertsadd Jus-
tices Antonin Scalia, Clarence Thomas, Anthony MnKedy
and Samuel A. Alito, Jr., the majority observed,Wbuld be
difficult — if not impossible — to reverse the haofithose
broadcasts.” The Court’s majority was critical WfS. Dis-
trict Chief Judge Vaughn Walker and what it calleis
“eleventh hour” decision to “allow the broadcastiofjthis
high-profile trial,” agreeing with the defendantsat wit-
nesses, including paid experts, might suffer hanass and
be “less likely to cooperate in any future procegd! if
video footage of the otherwise open trial procegslimvas
allowed to be seen in five overflow courtrooms iortfand,
Pasadena, Seattle, Chicago and Brooklyn.

The 10-page dissent, written by Justice Stephddr&er
and joined by Justices John Paul Stevens, RuthrBauhs-
burg and Sonia Sotomayor, accused the majority
“micromanag[ing]” Judge Walker. “The Court todasies
an order that will prevent the transmission of gexings in a
nonjury civil trial of great public interest to fvother federal
courthouses,” Justice Breyer wrote for the dissgnjiistices.
“The majority’s action today is unusual. It gra@tsstay in
order . . . to intervene in a matter of local cadministration
that it would not (and should not) consider. tesino prece-
dent for doing so. It identifies no real harm, kbne
‘irrepararable harm’ . . . and the public interestighs in
favor of providing access to the courts.”

of

More than four decades after televisions becaniguib
tous in American living rooms, fifteen years aftiee Internet
was adopted into general use by the population, years
after members of the public were able to ask thesigential
candidates questions over YouTube during one ofdie
bates, and at a time when all 50 states allow casnier the
courtroom for at least some proceedings and 42sstahd
two federal district courts give judges discrettontelevise
civil non-jury trials, the Supreme Court majority Perry.
stubbornly clung to the notion that the broadcastiof
“sensitive” lower court proceedings to even fiveediow
courtrooms was harmful and suggested in dictaitmatist be
stopped.

Not only were the majority’s statements regardlgvis-
ing trials gratuitous (the majority admitted theue was not
before them), but the majority nevertheless intdudao the
kind of administrative issue that has been letheexclusive
province of the Circuit Judicial Councils — incladithe Judi-
cial Council of the Ninth Circuit — for decades.

On a technical level, the Supreme Court’'s holdivers
the trial on the constitutionality of Pogition 8
could not be streamed live to five overflow couoims be-
cause the Northern California district court did gove the
public adequate notice and an opportunity to controarthe
change to Local Rule 77-3. This local rule merdyminis-
tratively authorized the Northern District of Califia to
participate in the Ninth Circuit’s recently annoedcpilot
program for experimenting with the use of camenaseirtain
civil, non-jury cases. The rule change was not#igeto the
Perry trial. The local rule change garnered some 13B,57
comments during the nine days allowed for comm@itbut
32 of them in favor of electronically transmittitige proceed-
ings).

Nevertheless, in what will surely be rememberedzs
of the most heavily voted upon and closely-watctliednges
to a federal district court’'s local rules, the Srpe Court
held that the nine-day period for comments (fivesibess
days) was insufficient. The minimum period undeddral
law was 30 days, the Court stated, and the atteimpteca-

(Continued on page 13)
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tion by the district court of the “immediate neesKception
to the 30-day period for rules changes was unjasdtif

If the Supreme Court’s holding is taken at facki@athen
the issue of cameras in Ninth Circuit district doamms is
still likely to recur later this year: district cda in the Ninth
Circuit can notice rule changes allowing cameraecage on
a pilot basis for 30 days of comment, adopt thésiens, and
select cases for public broadcast. Yet those cdsesen for
broadcasting through the pilot program are likel\sée chal-
lenges from opponents of camera coverage emboldeyed
the Supreme Court’s dicta iRerry. Without any specific
evidence and in a summary proceeding, the Supreowgt C
was willing to credit the claims of Proposition 8oponents
that streaming live video of the trial to five cbwoms in
other federal courthouses around the country wdgard-
ize the security of defense witnesses participatirtfis non-
jury trial. (Oddly, a day

gument that the most rational, the most dispasteorthe
most orderly presentation of the issue is in theritoom, and
it is the outside coverage that is really the peabl In a way,
it seems perverse to exclude television from tlea & which
the most orderly presentation of the evidence tgkese.”
And it was then-Judge Kennedy who authored onehef t
most cited opinions in the Ninth Circuit on the ficils right
of access to courts, finding iAssociated Press v. District
Court that even a 48-hour delay in the release of presum
tively public court records relating to car makeohd
Delorean’s alleged drug use ‘is a total restraimthe pub-
lic's first amendment right of access even thoughrestraint
is limited in time.”

The most benign explanation for Justice Kennedys
parent turnabout is that Justice Kennedy was oéfdry the
Ninth Circuit's and the district court’s lack ofdity to the set
procedures for changing court rules. The SupreroartC

majority opinion in Perry

before signing on to the
majority opinion in

Perry, Justice Clarence
Thomas had criticized the
majority’s use of a simi-
lar summary proceeding
in Presley v. Georgiao

decide that the First
Amendment affords a
right of access to jury

Not only were the majority’s statements
regarding televising trials gratuitous (the
majority admitted the issue was not before
them), but the majority nevertheless intruded
into the kind of administrative issue that has
been left to the exclusive province of the

Circuit Judicial Councils for decades.

begins by stating that it was
staying the broadcast of the
Proposition 8 trial to other
courthouses “without ex-
pressing any view on
whether such trials should
be broadcast.” In turn, the
second section of theerry

opinion states, “We do not
here express any views on

voir dire.)

The Supreme Court majority made this assertiomeve

though dozens of journalists and bloggers are biogging
and tweeting the witnesses’ public testimony atPRheposi-
tion 8 trial and beaming their observations to thblic
across the country. Given these instantaneouatligirms
of communication, it would seem that the camera isaan
ineffective remedy for the stated safety and séceoncerns
of these expert witnesses. Despite the flimsirdshe as-
serted countervailing interest and the ineffectasmnof the
majority’s camera ban, these safety and securitgrésts
carried the day with the Supreme Court, and aelliko be
raised again in future appeals of the broadcastsge.

A related enduring mystery is why Justice Anthdvly
Kennedy, who has been a champion of the publiglstsi of
access to court proceedings, would sign on to thmnity’s
per curiam opinion. After all, it was Justice Kedy who
testified before Congress in 1996 that one “canartak ar-

the propriety of broadcast-
ing court proceedings generally.” These statemantscon-
text would suggest that Justice Kennedy and therstim the
majority were focusing on the narrow proceduraliéssather
than the broader substantive issue of whether &deurts
should broadcast court proceedings.

Yet this explanation for Justice Kennedy’s joiniimgthe
majority seems incomplete, as Kennedy joined theoritya
opinion that went well beyond the technical issné enstead
sought to cabin district court judges’ discretiondetermin-
ing whether to broadcast court proceedings. Thgoniha
opinion signed by Justice Kennedy makes no efforaria-
lyze what incremental harm was created by Judgek&¥al
plan to broadcast the trial proceedings to the @iverflow
courtrooms. One is left with the distinct impressthat the
majority, including Justice Kennedy, simply did negnt
wider distribution oftheseparticular trial proceedings — or

(Continued on page 14)
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the inherent national debate that allowing thel pimceed-
ings to be observed outside of San Francisco neighénder.

Despite the majority’s initial claims that the Cowas
not passing judgment on the propriety of broadngdtderal
court proceedings, the majority asserts at theoénke opin-
ion that “high profile” and “sensitive” court proegings —
those that provoke “intense debate” or are “di@siv are
not fit for broad public consumption through broasking.
By taking this stance, the majority seeks to tung public
right of access to view federal court proceedingstelevi-
sion and the Internet into a hollow right, as untiex Su-
preme Court’s reasoning anything that falls witthie nebu-
lous terms “high profile” or “sensitive” would ndie fit for
broadcasting.

Contrary to this circumscribed view and of what pub-
lic can see and hear, in high-profile cases itfisrocritical
that the public be given true access to proceedingsdge
for themselves the fairness and conduct of the gaaings.
As one New York state court observed in allowingnesa
coverage of the racially divisive, high profile,daextremely
sensitive trial of four policemen who had shot arammed-
man, Amadou Diallo, “denial of access to the vasjarity
will accomplish nothing but more divisiveness whilee
broadcast of the trial will further the interesfsjustice, en-
hance public understanding of the judicial system main-
tain a high level of public confidence in the judiy.” If the
public’'s understanding of the judicial processas enhanced
in Perry, a case that involves a high profile federal dreep
ess challenge that will decide whether gays aruldes have
a right to marry in California, one wonders howowling
cameras in a more mundane trial will advance theligs
interest.

While some may argue that the Supreme Court ntgj®ri
dicta could prove problematic for media organizadiceek-
ing to broadcast federal court proceedings, the ncom
sense principle recognized by the New York couP&ople
v. Bossand by the vast majority of other state courtauiat
the country— that broadcasting of proceedings affords the
greatest number of people the ability to judgetf@mselves
the conduct of public court proceedings — is farencea-
soned and reflective of a judicial system that galtranspar-
ency and openness. The Supreme Court’'s swift radtio
Perry brought a startling end to the first case soughbd
televised under the Ninth Circuit's pilot progratmt the
Ninth Circuit's experimental program will live on at least

to provide camera coverage to a boring non-juryi ikl in
the near future.

Thomas R. Burke and Rochelle Wilcox are partnetis w
Davis Wright Tremaine LLP in the firm’s San Framgsand
Los Angeles offices. Jeff Glasser is an associatie the
firm in Los Angeles. On behalf of a national mechalition
consisting of ABC News, KGO TV, KABC TV, CNN, s Se
sion (formerly known as Court TV), Fox News, NBQvje
CBS News, the Hearst Corporation, Dow Jones & @o.,|
the Associated Press and the Northern California@ar of
the Radio-Television News Directors Association,sdig
Glasser and Burke filed a motion for camera acded3erry.
On behalf of the media coalition, Mr. Burke and Mélcox
later defended Judge Walker's order as respondienéxpe-
dited proceedings in the Ninth Circuit Court of Aafs and
the U.S. Supreme Court.
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MLRC/Southwestern Law School Entertainment and Meaw Conference

Charting the Unknowns: Digital Entertainment,
Content Regulation and Crisis Management

MLRC and Southwestern Law School held th&irAhnual Entertainment and Media Law Conferenceds Angeles,
California, earlier this month. The conferencéiet panels discussed developments in digital tirerent; content regu-
lation by the FCC, FTC, and Congress; and recgft-profile crises that have impacted studios, néts/and production
companies.

MLRC thanks the Planning Committee: Vincent Clue@reenberg TraurigDavid CohenABC, Kent Raygor,
Sheppard Mullin Richter & Hamptoand Steve RogerShowtime Networks Inc.

We thank the sponsors for their generous sup@tiibb Group of Insurance Companies; Davis WrigknTaine;

Fox Rothschild; Frankfurt Kurnit Klein & Selz; Hisk Media Insurance; Lathrop & Gage; Leopold, Pat&cSmith;
Sidley Austin.
And thanks to the moderators and panelists.

PANEL 1: THE NEW FRONTIER IN DIGITAL ENTERTAINMENT

Moderator: David HalberstadteKatten Muchin Rosenman
Panelists: Steve Rogersshowtime Networks Ind.eon SchulzingeiCBS
and Anthony SegalRothner, Segall, Greenstone and Leheny

Photos by Liz Reinhardt, Southwestern Law School

Left to right: Segall, Schulzinger, Rogers, Halberadter
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PANEL 2: SEX, MINORS AND VIDEOTAPE

Moderator: Jonathan AnschelCBS
Panelists:Elizabeth Caseysox Jim Dietle,Playboy and Alan SimpsorCommon Sense Media

Left to right: Dietle, Simpson, Casey, Anschell

PANEL 3: CATASTROPHES: CASE STUDIES — CAN ATTORNEYS WORK
WELL WITH OTHERS TO MANAGE AND SURVIVE BIG PROBLEMS ?

Moderator: Alonzo Wickers,Davis Wright Tremaine
Panelists:Hope J. Boonshaftlill & Knowlton; Karen MagidParamountand Vincent ChieffoGreenberg Traurig

Left to right: Chieffo, Magid, Boonshaft, Wickers
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Massachusetts High Court Hold Fair Report
Privilege Applicable To Reports Of Confidential
Government Actions Based On Anonymous Sources

By Jonathan M. Albano and Laura K. Langley

On January 7, 2010, the Massachusetts Supremealudic
Court issued a decision holding that the fair repoivilege
applies to fair and accurate reports of confidérgiavern-
ment actions and proceedings, even if the repoetbased on
information provided by confidential sourceslowell v. En-
terprise Publishing Compan¥L C, 455 Mass. 641 (2010).

As the Court stated, “[oJur common law consideas f
and accurate reports of official actions to be ifgged be-
cause we value the light the press shines on tbbagyed
with stewarding the public trust. The nature of rivilege
is such that we cannot pick and choose when togmga
protections; either it must apply all the time bmill never
apply at all.” 455 Mass. at 670 (citation omitted)he Court
also reaffirmed that a plaintiff cannot circumvéiné fair re-
port privilege by veiling a failed defamation claumder an-
other theory of recovery.

Background - Howell's Termination

In May 2005, plaintiff James Howell, then the SeBe-
perintendent for the Town of Abington, Massachissettas
placed on paid administrative leave pending andgtigation
into whether Town computers he used contained imhter
inappropriate for the workplace.

Two months later, after a forensic review of thame
puters used by Howell, the Town notified Howell fofur
formal charges levied against him: (1) misusingoavit com-
puter for personal business purposes; (2) storing
“photographs and cartoon-style pictures of a poraplic
nature” and other non-work related materials on T @em-
puters; (3) distributing “inappropriate and/or atijenable
email(s), of a pornographic nature” to a subor@inand (4)
violating state conflict of interest laws by ordeyipersonal
items through a Sewer Department vendor.

The Sewer Commission held confidential, execusgs-
sion hearings on the matter, after which it sustithe first
three charges and terminated Howell's employméibwell
appealed the Sewer Commission’s rulings to the Te®wn

Board of Selectmen. After holding two public hegs, the
Board sustained the Commission’s findings.

The Enterprise Articles

Two days after Howell was placed on administrative
leave, theEnterprisebegan running a series of articles report-
ing on the charges against Howell. Four of theclag were
published before the public Selectmen hearingsralied in
part on anonymous Town officials. Other articlemaerned
the public Selectmen hearings and compared Howake to
that of another local official in a neighboring canmnity who
had lost his job after child pornography was foword his
computer.

Howell’s Suit Against The Enterprise

Howell’'s complaint was based on eleven articles-pub
lished by the Enterprise, and asserted claims éfardation,
invasion of privacy and infliction of emotional thsss.
Among other things, Howell claimed that descriptmnim-
ages on his computer as “pornographic” was falsk car
famatory because none of the images depicted person
gaged in sexual intercourse. In addition, he ciginthat
comparing his case to one involving child pornobsap
amounted to a false and defamatory accusationh@aio
was a child pornographer. His complaint also &teghat
articles concerning confidential Sewer Commissioncped-
ings invaded his privacy and that the defamatofylipations
and privacy invasions also constituted the inftintiof emo-
tional distress.

After the Superior Court denied its motion for snary
judgment, theEnterprisesuccessfully petitioned the Appeals
Court for interlocutory appellate review. The ApfeCourt
reversed the Superior Court’s denial of summargioent on
the invasion of privacy claim, holding that theidés’ focus
on Howell’'s “past performance and his fitness fa public
duties, as well as his possible continued employtrmmsti-

(Continued on page 18)
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tuted matters of legitimate public concern regasileof
whether the proceedings reported on were operetpublic.
Howell v. Enterprise Publ’g Co., LLC72 Mass. App. Ct.
739, 750, 893 N.E.2d 1270, 1282 (2008). The App€alurt
refused to dismiss the defamation and emotionalredis
claims, however, ruling that whether the imagesewssrno-
graphic presented a jury issue and that Howelfkction of

emotional distress claims presented jury issues agsuming
that the defamation claims were privileged fairamp. 72
Mass. App. Ct. at 743-49, 753, 893 N.E.2d at 127811
1283-84.

The Supreme Judicial Court granted Ererprise’speti-
tion for further appellate review of the Appealsu@its rul-
ings on the defamation and infliction of emotiomidtress
claims. In the meantime, in a separate action, élloab-
tained a $405,000 verdict against the Town for \gfahter-
mination.

Supreme Judicial Court’s Decision

The Court began its analysis by discussing theypaini-
mating the fair report privilege. By fairly andcarcately re-
porting on government actions and statements, that@b-
served, the press serves as a check on governnpavieir
and promotes accountability. The privilege therefapplies
when the press “acts as the public’s eyes and”eaprting
on official occurrences the public could have wised them-
selves. 455 Mass. at 652-53. The Court did imoit kthe
privilege’s application to such instances, howeard in-
stead clearly stated that “[s]erving as a checkhenpower of
government frequently may require reporting on évenut-
side the public eye or ear.” Given the importamesvisory
role of the press, and the concomitant chillingetfiposed by
threatened litigation, the Court acknowledged thpdrtance
of construing the privilege “liberally and with aye toward
disposing of cases at an early stage of the libgdt

Deploying a two-step analysis, the Court firstohilat the
Enterprisereported on “official” Town actions or statements,
rather than unprivileged “unofficial” talk.

The Court broadly articulated the contours of itoéi”
action as the formal use of governmental power dause
events to occur or to impact the status of righteesources,”
regardless of whether the action is taken in pubdis5 Mass.
at 654. The Court also held that basing reportseofet gov-
ernment action on confidential sources does natdeyf viti-

ate the privilege so long as the defendant canpiewigently
prove that the reports are both fair and accuréde.at 657-
58.

The Court then compared the articles to the aifficécord
of the Town’s proceedings against Howell and hb#t,twith
one exception, the articles fairly and accuratelgnsarized
the governmental actions and proceedings involtdogvell.
455 Mass. at 659-72. Reduced to essentials, betheoffi-
cial records of the proceedings showed that therTimgeed
had accused Howell of having and distributing
“pornographic” images, thé&nterprise’s use of the terms
“porn” and “pornography” in describing the Town'sti@ns
vis-a-visHowell were both fair and accurate report of gaver
ment action regardless of whether the images werégct,
pornographic.ld. at 665-66.

The Court also held that the Enterprise had nptessly
or impliedly accused Howell of being a child porreygher by
reporting in the same articles that a neighborawt official
recently had been terminated on such chargess.at 669.
With respect to the one factual error found by @eurt,
Howell’'s failure to offer any evidence of actual liva re-
quired judgment for the defendanttd. at 664. Finally, the
Court also ordered entry of summary judgment ferghter-
prise on Howell’s intentional infliction claim, holding con-
trary to the Appeals Court’s prior ruling -- thhetapplicabil-
ity of the fair report privilege mandated dismissélalterna-
tive claims predicated on the same articleb.at 672-73.

Justice Spina wrote a dissenting opinion objectmghe
Court extending the fair report privilege to dgg concern-
ing confidential government proceedings. Accordioglus-
tice Spina, the policy behind permitting a governtaébody
to consider the discipline of a public employeevaté is
“good government,” and neither an official who atas that
policy by disclosing details of close proceedings mewspa-
per that publishes such details before the recaresfficially
made public deserves special protections fromlitgbi 455
Mass. at 673-74 (Spina, J., dissenting).

Jonathan M. Albano and Laura K. Langley of Bingham
McCutchen, LLP, Boston, MA represented The Entsepri
Elaine Allegrini and Allan Stein. Amici Reed ElseyInc.
and The Associated Press were represented by Rende,
Michael R. Klipper, & Christopher A. Mohr, of Meyéd{lip-
per & Mohr, PLLC, Washington, DC, & William S. Stp &
Amy C.M. Burke, of Kotin, Crabtree & Strong, LLRysBon,
MA. Plaintiff was represented by John G.H. CosteBos-
ton, MA.
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Texas Weekly Loses Battle in 7-Year War

to Protect Sources and Avoid Libel Trial
Newspaper Needs Help Raising Money for Immineat Tri

By John K. Edwards

A small weekly Texas newspaper, tiiéest Fort Bend
Star (“Star”), its publisher Bev Carter, and reporteralAnne
Klentzman, have fought heroically for nearly seyears to
defend against a libel suit brought by Wade Bralklg,son of
Chief Deputy Craig Brady of the Fort Bend Countgxas
Sheriff's Department. After the case was filed roae article
published in theStar on January 15, 2003, Ms. Carter and
Ms. Klentzman approached the law firm of Jacksorikéfa
L.L.P. seeking pro bono representation — the phétiand
reporter simply did not have the money to adequatefend
themselves.

Lead Jackson Walker attorneys Nancy Hamilton aroh J
K. Edwards, along with Charles L. “Chip” Babcoclgreed
to the representation and have twice successfuibined
orders from the trial court denying the plaintiffequest to
compel the disclosure of the reporter’s confiddrstaurces in
the Sheriff's Department. The fight has resulteé&xtensive
discovery, including multiple depositions and hegsi, and
ultimately led to the filing of two motions for sumary judg-
ment, both of which were denied by the trial court.

The second motion was appealed under the Texes int
locutory appeal statute, which permits media dedetsl to
immediately appeal an adverse summary judgmentguli
where a defense is based in whole or in part onfibe
speech clause of the First Amendment to the U.Sistita-
tion. On December 31, 2009, however, a retiretigessit-
ting by assignment authored an opinion that affarttee de-
nial of summary judgmentLeaAnne Klentzman and Carter
Publications, Inc. d/b/a The West Fort Bend Stag. Iv.
Wade BradyNo. 01-07-00520-CV (Tex. App.—Houstor[1
Dist.] n.p.h., December 31, 2009). The case nopears
headed to trial.

The article at issue, entitledeputy Brady’s tape collect-
ing called ‘Roadside Suppressibdifthe “Article”) and writ-
ten by Ms. Klentzman, discussed questionable mgetihat
Chief Deputy Brady had with deputies involved ie titket-
ing of Brady’s son for Minor in Possession (“MIR3j alco-

hol and the subsequent collection by Chief DeputydB of

clandestine audiotapes of those meetings. Dutiagcburse
of the article, several details concerning Chiefpity

Brady's son, Wade, were discussed to give contexthé

article, including the MIP incident and another-arthat the
son had with a Texas Department of Public SafeBPS”)

Officer who handcuffed the young Brady during affica
stop. While the Court held that the gist of theide con-

cerned the public official father ambt his son (the plaintiff),
the Court nevertheless held that there were facteis as to
whether the gist of the Article was true or subtédy true.

The Court further held that the plaintiff was notimited

purpose public figure for purposes of the Articledathus,
was not required to prove actual malice.

The appellate court’s decision will almost ceriforce
defendants to trial, an expensive proposition fermall town
newspaper and reporter that will threaten the ooetl exis-
tence of thesStar. While Jackson Walker will continue its pro
bono representation, Ms. Carter and Ms. Klentznarsaek-
ing donations to help defray out-of-pocket expertbas will
necessarily be incurred in preparing and trying thiportant
free speech case to a jury. If you wish to helth whis
worthwhile cause, please contact counsel foiSttag and Ms.
Klentzman, John K. Edwards, at 713-752-4319 orrogieat
jedwards@jw.com

Background

According to the pleadings and discovery developed
the case, on February 10, 2002, Wade Brady wad &ite
being a minor in the possession of alcohol. Th® Mharge
was the culmination of events beginning the dayofzefat
Mardi Gras in Galveston, Texas, which later resliteWade
Brady traveling in a vehicle with a cooler contaiibeer.
Wade Brady and another friend were stopped by éeput
from the sheriff's department after Brady's frietitrew a
bottle out of the window of Brady’s truck. Wheneoaf the

(Continued on page 20)
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deputies saw the cooler in Brady’s truck, he asked was
given permission to search the cooler. Becauswed®e un-
derage at the time, Brady received a ticket fongp& minor
in possession of alcohol.

Testimony reveals that soon after Wade Brady vecei
the MIP Charge, his father, Chief Deputy Craig Braahet
with the deputies who issued the ticket. In thdicle,
Klentzman described this meeting and subsequeatimgs
that occurred between Chief Deputy Brady and onmare
of the deputies and questioned the reason for thetings.
Unbeknownst to the other participants at the ti@td@ef Dep-
uty Brady and the deputies each secretly audiodtdpese
conversations. After these meetings, Wade Bradyt we
trial on the MIP Charge in a Justice of the PeaoearCin
Fort Bend County, Texas.

Summary Judgment & Appellate Rulings

After substantial discovery and motion practicefdn-
dants moved for summary judgment in the trial caurtsev-
eral grounds, including absence of evidence ofesential
element of falsity, the substantial truth deferesaqd the ab-
sence of Constitutional “actual malice” based oairiff
being a limited purpose public figure. The triaud, Judge
Thomas Culver presiding, denied the motion.

Defendants appealed. The appellate panel codsidte
Justices Evelyn Keyes, Elsa Alcala, and Tim Tafthwe-
tired Justice Taft authoring the opinion. The Gaffirmed
the trial court’'s denial of appellants’ no-eviderexad tradi-
tional motions for summary judgment, and remandedcase

to the trial court for further

Ms. Klentzman attended
the trial and summarized
some of the testimony in the
Article. Wade Brady was
ultimately acquitted of the

months later, received an
order from the Justice of the

The appellate court’s decision will almost
certainly force defendants to trial, an tial truth, appellants con-
expensive proposition for a small town
MIP Charge and, several Newspaper and reporter that will threaten
the continued existence of th&tar.

proceedings.
With respect to substan-

tended that even if particular
underlying statements in the
Article were inaccurate, the
“gist” of the Article was nev-
ertheless substantially true.

Peace expunging the occur-

rence from his record. According to the Article)i€f Dep-
uty Brady circulated the expunction order to theutes
involved in the MIP incident to round up the clastige au-
dio taped recordings.

In a nutshell, the Article questions the propriefyChief
Deputy Brady having first met with the deputiesdlved in
the MIP incident, and then trying to collect theledapes at
issue.

The other incident involving the young Brady tias.
Klentzman wrote about in the Article related to BPtraffic
stop in which Wade Brady was placed into tempomary-
tody after he, his brother Cullen, and another geraere
pulled over by a DPS trooper. In the Article, Mdehtzman
relates, based on a DPS dashboard video that steaves,
that the Brady sons had let the trooper down theets of
Rosenberg to their riverside home, and based owumin
during the stop, the trooper handcuffed Wade Brady.

Wade Brady subsequently filed a defamation silliega
ing that the Article defamed him by misrepresenting fac-
tual circumstances surrounding the MIP ticket amg DPS
traffic stop.

Appellants contended that the
gist of the Article was that “Chief Deputy Bradypeatedly
contacted, in an unusual and atypical manner, #puties
that issued [Wade] a ticket and subsequently ctedl an
expunction order to round up clandestine audiotaelsose
meetings.” Brady argued in response that everaifiqular
underlying statements in the Article are literdHye, the gist
of the Article was false because, through omissiomaterial
facts, it created a substantially false impression.

Brady asserted that the gist of the Article waat tthe
young Brady “was using his Father to ‘suppress’jthatice
system” and that “the meetings between [Chief Byaahd
the Deputies were for the purpose of ‘roadside seggion’
of evidence of [Wade’'s] guilt for minor in possessi’
Brady thus contended that the Article painted aupé of
Brady and his brother as “a sort of drunken ‘Duké$iaz-
ard’ tandem who are fortunate enough to have FerdB
County’s version of ‘Boss Hogg' as their Fatherpiat the
‘fix’ on the system.”

The Court first observed that the heading of thiecke
reflected that the Article was about Chief Deputadd/, and

(Continued on page 21)
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(Continued from page 20) real question,” “the resolution of which was likety impact
the subject of the Article was the alleged demandChief persons other than those involved in the contrgverdore-
Deputy Brady for deputies to turn over certain atajes and over, “the mere fact that Wade’s father is a publfificial
the propriety of such alleged action. Thus, thelessis was and, thus, that Wade’s behavior might be more “newthy”
on Chief Deputy Brady’s reaction to incidents inkof his than a teenager whose father was not a publiciaffidoes
son, and not on Wade Brady himself. After consguihe not mean that any alleged misbehavior in which hght
Article as a whole, the Court concluded that th&t of the have engaged made Wade a limited-purpose publioefig
Article was that “Chief Brady, in an effort to helps son, with respect to the particular controversy at issuthis liti-
Wade, abused his official position by intervenimghis son’s gation.”
behalf in an effort to “suppress” evidence, speaify, by Ms. Klentzman and The West Fort Bend Star areerepr
intimidating and coercing the deputies who issuedd&/a sented in this matter by Nancy Hamilton, John Kwé&udls,
ticket and illegally demanding and requiring théonturn and Chip Babcock of Jackson Walker LLP, Houston, TX
over to him audiotapes related to the incident.” Plaintiff is represented by John Zavitsanos of Atjrizavit-
The Court affirmatively stated that while “manytaiés sanos & Anaipakos, Houston, TX.

regarding Wade’s encounters with law enforcemeptapin
the Article, the ‘gist’ of the Article is not Wade'alleged
misdeeds; Wade is a secondary character, portrageithe
beneficiary of his father's purportedly impropertiags, MLRC
whose dealings with the law provided the catafgsthis
father’s alleged misconduct.”

Nevertheless, the Court proceeded to evaluatestie Upcoming Events

stantial truth of the gist of the Article with resp to Chief .
Deputy Brady, and not with respect to the actuainpiff, O%V 502‘/9 Aﬁﬂlﬂéi"&d@/
Wade Brady. The Court concluded that sufficienhsary 7980-2070

judgment evidence had been presented in the fortepdsi-
tion testimony and affidavits to defeat the no-evide mo-
tion. With respect to the traditional summary jogmt mo-
tion, the Court concluded that accepting Brady'slence as

MLRC/Stanford
Digital Media Conference

true, “Chief Brady did not intimidate or coerce tlieputies May 6-7, 2010 | Stanford University
in an effort to improperly “suppress” evidence irder to Palo Alto, CA

help Wade.” This evidence, being contrary to tre gf the For more information, click here.
Article, would give an average reader the impresdivat

Wade Brady was the beneficiary of, and reason @ief NAA /N AB /MLRC

Brady's abuse of his public position through intiaiion,
coercion, and improper “suppression” of evidence.

The Court “cannot conclude that this gist is nairen
harmful to Wade’s reputation in the mind of the rage
reader than the presumed truth that Wade was adig¢hefi-
ciary of, nor the catalyst for, any official mischrct on the MLRC Annual Dinner
part of Chief Brady because no such intimidatiawercion, November 10 | New York, NY
or improper “suppression” of evidence for Wade qdfi
ever took place.”

Finally, the Court rejected the argument that Brads a
limited purpose public figure and, thus, must practual
malice. “The evidence does not support a findimgt there
was any “public controversy,” involving “people dissing a

Media Law Conference 2010
September 29-October 1 | Chantilly, VA
For more information, click here.

DCS Annual Meeting
November 11 | New York, NY
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New Jersey Appellate Court Holds That Truth Is a
Defense to Defamation Claim Despite Expungement

By Carolyn Conway

In a case of first impression, a New Jersey apigedaurt
recently held that the defense of truth is avaéabl a defen-
dant who publishes a statement relating to a ptentrimi-
nal conviction, even if the conviction had beenumged at
the time of the statemenG.D. v. Kenny et alNo. 3005-08
(N.J. App. Div. Dec. 21, 2009) (Wefing, P.J., GrakWinn,
JJ.).

Background

This case arose out of events surrounding the TB87
mocratic primary election for the New Jersey stsdeate.
One of the Democratic candidates was Brian Statlq im
2007 was a member of the State Assembly and sexvéhe
mayor of Union City. Years earlier Stack had sdree the
Hudson County Board of Freeholders, and Plaintith Ghad
worked as a part-time aide for him. Despite teior politi-
cal connection, G.D. apparently was not workingStack’s
2007 campaign.

Although Stack was a Democrat, the Hudson Coury D
mocratic Organization (HCDO) did not support Stackan-
didacy and instead backed another candidate. TOBP®1
hired Neighborhood Research Corporation (NRC) tsisas
them in opposing Stack’s candidacy.

Through means that are unclear, NRC uncoveredirthat
the early 1990s, G.D. had been charged with posseasd
distribution of a controlled dangerous substanéecording
to a 1993 judgment, G.D. was ultimately convictéderond
degree possession of a controlled dangerous swaestaith
intent to distribute, and sentenced to five yea.D. had
this record expunged in 2006; however, as late aguét
2008, the information was readily available on epart-
ment of Corrections’ website. The HCDO decided titze
this information by publicizing it in two campaidiyers dis-
tributed during the primary election, each contagninfor-
mation about G.D.’s conviction.

The first flyer, which included a picture of G.Bnd was
printed in both English and Spanish, stated inveeié part:
“IT'S THE COMPANY YOU KEEP. And the sleazy crowd
Brian Stack surrounds himself with says a lot abatb
Stack is. COKE DEALERS AND EX-CONS.... [G.D] is

also a DRUG DEALER who went to JAIL for FIVE YEARS
for selling coke near a public school.”

The second flyer, also in English and Spanishedtan
relevant part: “We all know the threat that dragsl illegal
guns have in our communities. But not Brian Stakle con-
tinues to surround himself with one shady charaefter
another -- not one but two convicted drug dealerd ex-

cons, whom Stack got a high paying county job and a

drugged out gun running lowlife who was his campaitan-
ager.” Although the second flyer did not mentiorDGby
name, it also contained his picture. Approximat&R000
copies of each flyer were disseminated.

Trial Court Decision

In his first lawsuit, G.D. sued the HCDO and itsed
executive officer Bernard Kenny for defamation antkn-
tional infliction of emotional distress based ore tfiyers’
reference to G.D.’s 1993 conviction. In a secoadsluit,
brought over a year later in May 2008, G.D. suedi@Guy,
the executive director of the HCDO; Howard DemellRRaul
Garcia and Nicole Harrison-Garcia, who had assigtesl
HCDO in the 2007 primary election; and NRC alonghwiis
principals, Richard Shaftan and CareyAnn Shaftafhis
second lawsuit claimed: defamation, negligent ¢eritional
infliction of emotional distress, invasion of proxg misap-
propriation of one’s name and civil conspiracy.

All parties filed cross-motions. The HCDO and Kgn
filed motions to dismiss while the other defendamizved
for summary judgment. G.D. filed a motion to piahiall
defendants from relying on truth as a defense.

The trial court judge denied the motions, rulilgttan
issue existed as to the fault standard G.D. wasined] to
prove. All parties sought leave to appeal and theelate
court agreed to interlocutory review of the triauc’s deci-
sion.

Appellate Court Decision
The appellate court began its analysis by notiay tn-

der New Jersey law, a defamation claim has thremehts:
(Continued on page 23)
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1) a false and defamatory statement, 2) that whlshed, 3)
with fault at least amounting to negligence. Demts ar-
gued on appeal that G.D. could not satisfy the #tement,
because the statements were true, while G.D. arthatdhe
expungement rendered any statement regarding Imgiczo
tion false. The court observed that the trial tgudge had
mistakenly focused solely on the third element arbred
the first two.

Rather than focusing on the third element, as ttlz
court had done, the appellate court first analya@bdther the
statement was defamatory. The crux of the issuthasp-
pellate court viewed it was whether the expungement
dered the statement false. Expungements in Neveyene
governed byN.J.S.A.2C:52-1 to -32. The statute provides
that although an expunged record, such as a camvjcis
“deemed not to have occurred\!J.S.A.2C:52-27, there are
certain instances in which the information mayl &id used,
such as in setting bail or parole hearings. Thtist does not
address whether an expunged conviction can bedref®n
as evidence in a defamation claim.

Without statutory guidance from the New Jerseyitlag
ture, the court examined expungement statutes fotimer
states. The appellate court found two state ststualifor-
nia’'s and Oregon’s, relevant to its inquiry. Inli€ania, a
minor’s sealed misdemeanor record is allowed topened
for purposes of proving truth in a defamation clair@al.
Penal Code§ 1203.45(f). Oregon’s statute is even more ex-
pansive, allowing a court to disclose an expungsmbnd to
refute any claim to which truth is an affirmativefense.Or.
Rev. Stat8 137.225(9). As th&.D. court noted, an Oregon
appellate court relied on that statute to hold thatwspaper
could successfully assert truth as a defense tefanthtion
claim based on an expunged convictioBahr v. Statesman
Journal Co, 624P.2d 664 (Or. Ct. App.)eview denied631
P.2d 341 (Or. 1981).

The court also looked to other out-of-state deaisi In
Stephens v. Van Arsdal@08P.2d 972, 986 (Kan. 1980), the
Kansas Supreme Court noteddictum that “a district court
might in its discretion permit the release of derdocuments
contained in an expunged file in order to achidwednds of
justice.” The Supreme Judicial Court of Massactiasaso
rejected the notion that a sealed conviction cabeotised to
assert the truth of the convictiolRzeznik v. Chief of Police
of Southamptor373N.E2d 1128, 1130 (Mass. 1978) (noting

that the sealing statute allowed sealed recordsetanain-
tained, and additionally provided for their usecgrtain cir-
cumstances).

The G.D. court noted an important similarity between the
Bahr and Rzeznikcases: the plaintiff in both cases admitted
the truth of the conviction. The court pointed dhiat al-
though G.D. did not explicitly admit that the statmts about
his conviction were true, he did present the expument
order as an uncontested fact. “Thus,” the coumexh “like
the Oregon and Massachusetts courts before useeane
value in permitting plaintiff to use the expungernstatute as
a sword, rather than the shield it was intendedetd G.D.,
No. A-3005-08 (slip op. at 18).

G.D. also argued that the flyers, even if propedged on
an expunged conviction, were defamatory becauseitiae-
curately depicted him as dealing drugs near a $&maberro-
neously alleged that he had served five yearsilin Jehe ap-
pellate court rejected this argument, noting thadrider to be
considered truthful, a statement need only be |{faéiccu-
rate.” Because an individual anywhere in Uniorny @it near
a school, the court found that statement to béyfaiccurate.
Likewise, the court found the statement concerrh®.’s
incarceration to be fairly accurate since he wareseed to
five years in prison, regardless of the fact thatshrved less
than the full sentence.

The court rejected G.D.’s additional claims of diomal
distress, privacy torts and civil conspiracy on thesis of
defendants’ valid truth defense. The court alssmised
G.D.'s claim of misappropriation, asserted only iagathe
Shaftan defendants, stating that there must bemaneocial
purpose behind the use of a name for such a ctasudceed.
The court found that the Shaftan defendants’ ind@efinan-
cial gain from producing the flyers did not amotmta com-
mercial purpose that would overcome the politicatiure of
the flyers’ message.

Carolyn R. Conway is an associate at the law fifiey
Malehorn Sirota & Raynes in Morristown, New Jersayd is
the former 2007-2008 MLRC Legal Fellow. Defendd@ds
nard Kenny, The Hudson County Democratic Organiza-
tion,Inc., Craig Guy, Harold E. Demellier, Raul Gé#a and
Nicole Harrison-Garcia were represented by McManim®
Scotland, L.L.C. Defendants Neighborhood Rese@maitp.,
Richard K. Shaftan, and CareyAnn Shaftan were spred
by Michael Patrick Carroll. Plaintiff was represied by
Cohn Lifland Pearlman Herrmann & Knopf, L.L.P.

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

Page 24

January 2010

MLRC MediaLawLetter

Summary Judgment for Newspaper Affirmed on Appeal
Denial of Anti-SLAPP Motion Not Law of the CaseSammary Judgment

A California appellate court this month affirmaghsmary
judgment in a libel case against a local newspaiieiing
insufficient evidence of actual malicePortner v. Sullivan
No. A120387, 2010 WL 109518 (Cal. App® Dist. Jan. 13,
2010) (Margulies, Marchiano, Banke, JJ.).

The court found that plaintiff's evidence of akebbias
on the part of the newspaper was insufficient tieatesum-
mary judgment. In addition, the court reaffirméa fprinci-
ple that the denial of an anti-SLAPP motion is laot of the
case for determining a subsequent motion for sumnoag-
ment based on an expanded evidentiary record.

Background

The plaintiff, Bruce Portner, owned and operatediaor
league baseball team in Vacaville, California. 10999,
plaintiff and local officials agreed on a developndeal for
a subsidized stadium. The venture ultimately sdumed
plaintiff declared bankruptcy in 2002. During thime, the
Fairfield Daily Republic published numerous artictiticiz-
ing plaintiff's business dealings. Plaintiff sué® newspaper
and individual reporters and editors for libel asidnder.
Among the statements at issue were reports thattifidnad
failed to maintain proper liability insurance fdretteam and
that a bench warrant was issued for his arresfditure to
appear in one of the litigation proceedings surdiog the
collapse of his team ownership.

In 2003, the trial court denied the defendantstiomto
strike the complaint under the state anti-SLAPRugta Cal.
Code 425.16; and the appellate court affirmed iruapub-
lished ruling issued in December 2004. The ant8P mo-
tion was denied because of plaintiff's allegati@fidias and
improper motive on behalf of the newspaper and ntepo
Among other things, the plaintiff claimed that theporter
was biased because the reporter had previously fieszh
from a job by plaintiff. Plaintiff's claims of b& however,
were not substantiated during discovery and the tourt
granted summary judgment to the defendants.

Court of Appeal Decision
On appeal, the plaintiff argued that the trial tahould

have applied the law of the case doctrine to thdirfigs on
the motion to strike. The Court, however, foundttkhis

restrictive application made little sense.

Portner's rule would penalize defendants
for filing anti-SLAPP motions. If the de-
fendant did not prevail on the motion, he
would most likely forfeit the opportunity to
bring a summary judgment motion after
conducting discovery and be forced to incur
the expense of a trial. A prudent defendant
would feel compelled to forego an anti-
SLAPP motion, and wait until he had taken
discovery and learned more about the plain-
tiff's case, before seeking to have it dis-
missed. This would frustrate the objectives
of the anti-SLAPP statutePortnerat *5.

In this case, the evidence on summary judgmentswhs
stantially different than the evidence used to det¢he 2003
motion to strike. Among other things, plaintififeposition
testimony confirmed the truth of several allegagion

As for actual malice, the Court agreed that piffistevi-
dence on summary judgment provided no support fer h
claim. Plaintiff sought to rely on an editor’s emaeferring
to plaintiff as a “retraction king” (because of theamber of
corrections plaintiff had requested); and statimeg there was
“[nNJo need to ever write another thing about himcept
maybe his obituary.” At most these comments sugges
frustration with the time spent dealing with pl#fitea com-
plaints about the paper’'s coverage of his businkesdings.
They did not suggest the paper or reporter had tvento
publish knowingly false articles.

Moreover, plaintiff's claim that the reporter wagsed
failed to pan out after discovery. The reporterked as
mascot for plaintiff's minor league team for a fgames for
purposes of writing an article, but there was nondi.
“Losing out on a $25 per game stipend,” the Couwted,
“does not seem like a plausible reason for a psafes! jour-
nalist to knowingly expose himself and his emplot@ithe
risk of liability for defamation.”

Finally the Court denied plaintiff's motion for aensid-
eration based on his trial counsel's alleged ogétsto use
favorable deposition testimony to oppose summadyijuent.
Reconsideration, the Court concluded, is not ahealicrem-
edy for every case of poor judgment.
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Fourth Circuit Affirms Consumer Website’s
Section 230 Immunity in Defamation Action

By Cameron Stracher and Alissa B. Kelman

In a victory for consumers and free speech, addui
Fourth Circuit panel affirmed a decision by the téas Dis-
trict of Virginia granting defendant’s motion tosdiiss in
Nemet Chevrolet, Ltd v. Consumeraffairs.com, 2009 WL
5126224 (4th Cir. 2009) (King, Agee, Jones, JJ.).

The Fourth Circuit held that defendant, a congwveb-
site that encourages users to post complaints abosit
nesses, was immune from liability under section 28the
Communications Decency Act for allegedly defamafoogt-
ings about automobiles sold or serviced by pldintifew
York City automobile dealer Nemet Chevrolet.

Although section 230 clearly provides immunityvteb-
sites that merely act as a forum for comments posyeoth-
ers, there has been a trend by plaintiffs to charae inter-
active websites as “information content provideérsbrder to
evade the strictures of the statutory scheme dimeeNinth
Circuit’'s decision in Fair Housing Council v. Room-
mates.comLLC, 521 F.3d 1157 {9Cir. 2008). Thus, plain-
tiff Nemet did not challenge Consumer Affairs’ sfang as
an “interactive service provider” under section 280t did
argue that Consumer Affairs was also an “information-
tent provider” under the statute because it engmda
prompted, and even wrote some of the postingsaeis

Specifically, Nemet argued that Consumer Affairasw
responsible for the creation and development ofvsvposts
at issue, in whole or in part, through the struetand design
of its website which solicited consumer complairaisd
steered the complaints into a specific categorygdes to
attract attention by class action lawyers. Citing Supreme
Court’s recent decision iAshcroft v. Igbgl 199 S. Ct. 1937
(2009), however, the Fourth Circuit held that Német
Amended Complaint did not “even intimate” that Comer
Affairs materially contributed to the allegedly defatory
aspects of the posts through the structure andynlesfi its
website. The Fourth Circuit noted thatRoommates.corthe
website encouraged, and even required, users todprin-
formation that was allegedly unlawful, while thengaaints
submitted to the Consumer Affairs website, evenséd to
develop data for class action lawsuits, was ncawful.

Alternatively, Nemet argued that Consumer Affaivas
an information content provider because of itsipigetion in

the preparation of consumer complaints. Nemetatlethat
Consumer Affairs contacted consumers to ask follgpw-
questions about their complaints and to help dvaftevise
complaints. In analyzing the sufficiency of thectfa pled
regarding Consumer Affairs’ role in the preparatafncon-
sumer complaints, the Fourth Circuit held that héag out to
consumers to ask questions does not constitutdageng or
creating content within the meaning of the CDA.aling on
its holding inZeran v. America Onlinel29 F.3d 327 (4th
Cir. 1997), the court held that threadbare and losiocy alle-
gations that Consumer Affairs redrafted consumengaints
could not meet the requirement that Consumer Affaient
beyond the traditional editorial and self-regulsitéwnctions
of an online publisher.

In addition, Nemet also argued, “on informatiord de-
lief,” that eight other posts on the website weabricated by
Consumer Affairs. Nemet claimed it could not fithe cus-
tomers who made the posts in its own records, bageithe
date, model of car, and first name of the custom@&he
Fourth Circuit, however, held thégbal required more than
mere conclusory allegations about defendant’s astioSpe-
cifically, the court held that Nemet's argumenttt@ansumer
Affairs fabricated the posts and created fictitiaustomers
in order to attract other consumer complaints, amex to
nothing more than “pure speculation.”

In his dissent, Judge Jones (sitting by designatiogued
that allegations in the Amended Complaint wereisigifit to
set forth a claim that Consumer Affairs fabricated eight
posts.

The dissent warned that thgbal pleading standard was
not intended to merge pleading requirements inpoodabil-
ity standard like that used to determine a motmrstimmary
judgment. While liability at the pleading stagesnbe plau-
sible, Judge Jones argued, it need not be probaidteord-
ingly, although there might be other plausible exgltions
that point away from liability, alternative expldiwas should
not be considered a bar to an action or few cagésuwive
the pleading stage.

Consumeraffairs.com is represented by Cameron- Stra
cher. The case was handled by Jonathan Friede@dif,
Feldman & Pittleman, PC. Plaintiff was representadBen-
jamin Chew and John Hilton of Patton Boggs, LLP.
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Pennsylvania Court Dismisses Libel Lawsuit

Arising From Satire in Legal Newspaper
No Evidence of Actual Malice

By Robert C. Clothier

Another Pennsylvania court has dismissed a defamat
lawsuit against a newspaper on actual malice grausttbw-
ing that the filing of dispositive motions on thogeounds
remains a viable option despite a recent Pennsigvan-
preme Court decision that had language appearingake
such motions much harder to win.

The lawsuit was based on a satire submitted bgttm-
ney to a legal newspaper for publication that resed to a
satire that the plaintiff, also an attorney, habtmiited. The
parties bifurcated discovery, focusing first on tissue of
actual malice. The court granted the paper’'s sumrjualg-
ment motion, rejecting the plaintiff's contentiotisat actual
malice was shown by (1) the paper’'s knowledge ttihaicom-
mentary was satirical, and technically not truthauid (2) the
paper’s failure to investigate whether the commmergahy-
perbolic statements were premised on and impliésk fand
defamatory facts.See Leber v. Young, et,a\os. 2003-CV-

2153 & 2003-CV-2855 (Dauphin County Court of Common

Pleas, Pa.).
One Satire Breeds Another

In 2002, Jeff Leber, the part-time district atynfor a
rural Pennsylvania county, submitted a commentarythe
Pennsylvania Law Weekly, a weekly legal newspags+ d
seminated throughout Pennsylvania. In the commgnita-
ber “shared his wisdom” on how to be a part-tima.hased
on his “years of doing it the wrong way.” He cowmipkd that
“Aunt Verna and Aunt Ethel fired” him because “surhis-
creants in the jail are plotting” to make his lifeo busy to
leave time for his private law practice. Accordinde pro-
posed that part-time D.A.’s should “scale down yjolir to fit
your pay” and to “free up ... time so that we canvdoat
lawyering is really about — making money.”

Believing it to be purely satirical, the paper [isthed the
commentary and gave it an appropriate title: “@ssfons of
a Part-Time D.A.: A Modest Proposal for Runnin@rase-
cutor’s Office in Your Spare Time.”

In response, defendant Bonnie Sue Young, a ldbai-a
ney, submitted her own commentary that poked fubhesier

(calling him “Jeffrey the Great”) and gave her otfew tips
to ... part-time district attorneys.” For exampléessug-
gested that they “hunt” down their “enemies” antiféate
[e] anyone who may actually defend the scum” chéngih
crimes, and that they could keep the jails fullrbgking “it
clear that raising your voice is a felony.”

Believing that this piece was also pure satire, paper
published it with the title: “Rebuttal to a Moddéatoposal: A
Potter County Attorney Makes Light of the Plighttbé Pot-
ter County Part-Time D.A.”

While the plaintiff thought his piece was satitjdae took
a very different view of Young’s commentary, bringi a
defamation lawsuit against her and the paper inDephin
County Court of Common Pleas in Harrisburg, Pa. He
claimed that it accused him of “criminal conduct,”
“dishonesty,” “greed,” “suborning perjury,” “offial oppres-
sion and obstructing administration of law,” ando'ation of
his oaths as District Attorney.”

Defendants’ Early Dispositive Motions Denied

Defendants’ initial motions to dismiss the lawswiere
unsuccessful. First, defendants filed motionsisonéss argu-
ing that Young’s commentary was rhetorical hypeebthlat
could not reasonably be interpreted to state fabtsut the
plaintiff and, as a result, was incapable of defagrim as a
matter of law. That motion was denied. While tti@l court
issued no opinion, one of the three judges at argliment
seemed to believe that if just one person, perlapsrson
close to both the plaintiff and defendant Younguigpht that
the commentary stated defamatory facts about Hiem the
plaintiff had a cognizable claim.

Second, defendants filed a motion for judgmenttios
pleadings, arguing that the plaintiff had failedaitege facts
that would establish actual malice by clear andviaing
evidence. This motion was prompted by a then-rePenn-
sylvania Supreme Court decision that imposed thallebli-
gation on a defamation plaintiff to allege factewing actual
malice or suffer dismissal at the motion to disnsisgye. See
Tucker v. Philadelphia Daily New848 A.2d 113 (Pa. 2004).

(Continued on page 27)
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Defendants contended that the plaintiff had allegething
more than a failure to investigate, which is inmight to
show actual malice. That motion was denied withanot
opinion.

The parties then agreed to bifurcate discovergusmng
first on the issue of actual malice. (Perhapsaricing coun-
sels’ agreement was the fact that all of the ewdeon the
issue of truth and damages lay in Potter Countyeraote
county in north central Pennsylvania that is villjuaacces-
sible except by car and which is snowed in moghefwin-
ter.) Plaintiff took the deposition of the reporend editors
involved in the commentaries at issue, and defesdda-
posed the plaintiff.

Defendant Young was not deposed, as she passed awa

during the pleadings’ stage. The plaintiff adndttat his
deposition that he had had a “reconciliation” wifloung

before she died. But despite efforts to mediagedhse, no
settlement was reached. Her death, however, ntkanthe
truth of any facts in her commentary was going ¢onfiuch
harder to establish.

Motions for Summary Judgment

All defendants filed motions for summary judgmemt
the issue of actual malice. The media defendagisea that
the application of the actual malice test requited steps.
First, the plaintiff had to establish that the defants actually
believed that Young's commentary stated facts atboot
Second, the plaintiff had to prove that the defetsi&new
that any such facts were false or entertained seritoubts
about their truth.

The plaintiff could not get past the thresholduéss His
primary argument was that the commentary was “atjsamd
an obvious “personal attack” and put the paper atice that
there was more to what she was saying. But thdeece
showed that the paper’s reporters and editors dtdknow
the two lawyers, had no idea about the prior felelsveen
them, and had no reason to think that that Youpigse was
anything other than a satire.

The plaintiff argued that if the paper had invgsted fur-
ther, it would have easily determined that what NYgpwas
saying was based on real incidents arising betileeplain-
tiff and defendant Young. But defendants argued] the
court agreed, that such failure to investigate imasfficient
to show actual malice.

Plaintiff made the argument that can create problén

satire cases. He claimed that because the pamgrsiters
and editors believed Young’s commentary to be isatiand
non-factual, they therefore knew it to be falseefdhdants
argued that by that logic, all satire would, byidébn, be
published with actual malice, which made no sem&kisn’t
the law. Moreover, when pushed, the plaintiff waser able
to identify any particular fact in the commentamatt the pa-
per knew to be false. The bottom line was thatptigger sim-
ply didn’t know if any facts claimed to be in thenamentary
were true or not.

Defendant Young's summary judgment motion -- which
primarily argued that the Dead Man’s Act effectivgire-
cluded plaintiff from offering evidence of actualalitce on
her part -- was denied. But she and the plailatér reached
a settlement. Plaintiff never appealed the cowitsissal of
the paper, and, as a result, the trial court newete a sup-
porting opinion explaining the reasoning for anyitsfdeci-
sions.

Observations

Three observations can be drawn from this casiest, F
Pennsylvania courts continue to dismiss defamdtarsuits
on actual malice grounds despite a recent Penrmggh\@u-
preme Court decisiorsee Weaver v. Lancaster Newspapers,
Inc., 926 A.2d 899, 907 (Pa. 2007), that led some to thest
such dispositive motions were simply no longer gadio be
granted. Second, counsel should consider agresment
court orders that bifurcate discovery and permdispositive
motion on a particular legal issue without the nésdfull-
blown discovery on all relevant issues. In thisegasuch an
agreement saved quite a bit of time and expense.

Lastly, media publications must always remain eghg
wary of satires or jokes made or submitted by athespe-
cially when they don't know a lot about the perdigs in
play. Here, in hindsight, the paper may have driegs
differently.

Robert C. Clothier of Fox Rothschild LLP, and Alhs
Hoffman, S.V.P. & Chief Legal Officer of ALM Mediag.,
represented the media defendamiserican Lawyer Media
Holdings, Inc., American Lawyer Media, Inc., Amaric
Lawyer Media, L.L.C., The New York Law Publishing=
pany and the Pennsylvania Law Weekly. Richard rgjin®
and Daryl E. Christopher of Angino & Rovner, P.®. Har-
risburg, Pa., represented the plaintiff, Jeff LebEhomas E.
Brenner, Esquire of Goldberg Katzman P.C. in Hawusy,
Pa., represented defendant Bonnie Sue Young.
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Southern District of West Virginia
Declares Rigorous Standard of Review

By Patricia Foster
A federal district court in West Virginia ruledahlibel-by-implication claims will be held to agdrous standard.
Tomblin v. WCHS-TV&010 U.S. Dist. LEXIS 4769 (S.D. W. Va. Jan. 2010). Defamation claims premised on
true statements must be dismissed unless evidadimaies that a defendant intended or endorseddimed implica-

tion.

Background

The case originated from a news report (“News R&pbroadcast on July 17, 2008 by WCHS-TV8 regagdi
allegations of abuse that led to a state agenaysstigation into Kim's Kids Child Care (“Kim’s Kgl) in Barbours-
ville, West Virginia. A mother complained to We¥irginia’s Department of Health and Human Resources
("DHHR") that her child was abused in a sexual natoy another boy while at Kim’s Kids. Althougtethlleged per-
petrator of the abuse was a child, the mother'saagd the DHHR investigation both focused on Kikids and its
duty to supervise the children in its care.

In its investigative report, DHHR documented immgnic terms the mother’s allegation that a boy ¢ted [her
child] inappropriately by sticking his finger infber child’s] rectum and grabbing [her child’s] dgfats.” The DHHR
discovered and documented numerous infractionsduts investigation into Kim’'s Kids including wagk inatten-
tiveness and smoking on the premises. The DHHRsitigation concluded that “although a finding ofl¢meglect
cannot be made at this time, the possibility thahsan incident could occur is likely.” As a reasfi the DHHR inves-
tigation, Kim’s Kids was ordered to close, but theder was later rescinded on appeal.

On July 17, 2008, with a copy of the DHHR inveatige report in hand, the mother met with Elizabdtreika,
reporter for WCHS-TV8. The mother repeated hexgaltion that her son was sexually abused by anottiler while
at Kim’s Kids and expressed her anger that the al@yabused her trust and her child. After meatiitly the mother,
Noreika proceeded to Kim's Kid's seeking commein. an exchange filmed by a WCHS-TV8 cameraman, ran u
named woman who opened the door to Kim's Kids @d/iNoreika inside for this purpose. However, oinsé&e, this
woman who was in fact owner Kim Tomblin, refusednooent except to say that the allegations weremet tBoth
before and after seeking comment from Kim’'s Kidgrédka spoke with John Law, Communications Direaibr
DHHR, about the allegations and how they woulddported by WCHS-TV8. Law agreed to be interviewadam-
era and, in an unusual turn of events, previewecktitire News Report before it was broadcast.

WCHS-TV8 broadcast its News Report about Kim’'s Kah July 17, 2008 stating, “[A mother] alleges ben
was sexually abused while at Kim's Kids Child Carelhe report described the mother's belief that thaycare
“abused her trust and her child.” WCHS-TV8 knewattthe alleged sexual abuse occurred between tildrern, but
did not mention this fact or any details about #fleged perpetrator. Without identifying Kim Torimlthe News
Report briefly depicted her as she opened the db#&lim’s Kids to Noreika. The News Report descditbe Day-
care’s position that “any and all allegations arénie.” Showing footage including the intervievitwJohn Law, the
News Report described the DHHR investigation aadiitding relevant to the alleged sexual abuserdy aorker

(Continued on page 29)
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inattentiveness. Finally, the News Report discdisbe status of Kim’s Kids and a pending appeal.

Kim Tomlin sued WCHS-TV8 claiming that the NewspRe stated or falsely implied that she or a workieKim's
Kids sexually abused a child. Tomblin primarilygaed that a false impression to this effect waatexk by WCHS-
TV8's silence regarding the known fact that a childt an adult, was accused as the perpetratdrea$éxual conduct.
She also claimed falsity and defamation in WCHS-B\Wharacterization of the mother’s allegationssee<ual abuse”
and in its report of the mother’s belief that theycare “abused her trust and her child.” Furtebeg claimed that the
inclusion of video footage of her opening the doxtaposed” her image with the story involving sekabuse in such
a way as to implicate her as the alleged abusepartday her in a false light. Further, Tomblimiched that she was
caused actionable emotional distress by the braadca

Summary Judgment

On summary judgment, U.S. District Judge RobertCBambers dismissed Tomblin’s claims in their etyir
Tomblin v. WCHS-TV/8010 U.S. Dist. LEXIS 4769 (S.D. W. Va. Jan. 2010). At the outset, Judge Chambers de-
termined that all statements broadcast by WCHS-Wege literally true. As a matter of law, WCHS-T¥&haracteri-
zation of the allegations as involving “sexual asusas factually accurate regardless that the DHHRVestigative
report did not contain those words. The mothepmion that the daycare “abused her trust and hid"dn failing to
safeguard her child was accurately recountedbated to the mother, and comprised no false stateme

In addressing Tomblin’s argument that WCHS-TV8lerxe as to the alleged perpetrator implicatedondrer em-
ployees, Judge Chambers extended th€idcuit's interpretation of Virginia law to imposerigorous standard on West
Virginia libel-by implication plaintiffs. SeeChapin v. Knight-Ridder Inc993 F.2d 1087, 1092-93 (4th Cir. 1993). To
be liable for implied defamation, a broadcaster thules something beyond the mere selective repodinmaterially
true facts. Courts should dismiss libel-by-implica claims absent evidence that the defendanhd®e or endorsed
the claimed implication.

Judge Chambers determined that WCHS-TV8'’s omiseiodetails regarding the alleged perpetrator igj@mo
opinion or endorsement, but merely mirrored thehads and the DHHR’s focus on the daycare rathan tthe ac-
cused child. Further, WCHS-TV8'’s broadcast of dépatory facts negated any claimed implication obmg-doing by
the daycare. Judge Chambers concluded that, whitee viewers might have formed an incorrect assomphat a
daycare worker was accused of sexual abuse, WCHBsTNews Report did not intend, create or enddraédssump-
tion.

As to Tomblin’s other theories of liability, Judgthambers found no defamatory implication or fdight in the
broadcast of Tomblin’'s image as she opened the twdéim’s Kids because Tomblin had a legitimate mection to the
news being reported and nothing suggested shedkajarger role in the allegations. Judge Chamélsis concluded
that Tomblin’s claims for emotional distress werereaty derivative of her speech related claims ardithass.

In sum, West Virginia defamation law now clearkycthres that a meritorious libel-by-implicationiotarequires
more than the selective reporting of true facts atidbuted opinion. A court cannot impose lidlyilupon a broad-
caster for every possible claimed inference ormgsion that might be drawn from the reporting afetifacts. Using a
rigorous standard, courts should dismiss libelfbplication claims absent evidence that the defenis@nded or en-
dorsed the claimed implication or insinuation.

Richard M. Goehler and Patricia Foster of Frostodm Todd LLC, Cincinnati, Ohio and James D. McQué&enof
the firm’s Charleston, West Virginia office repretad Sinclair Media 111
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Damage Award in Michael Jackson
lllegal Videotape Case Overturned

An award of over $20 million against a charteretdcom-
pany owner who secretly videotaped Michael Jacksahhis
criminal defense lawyers in-flight was overturned @& Cali-
fornia Court of Appeal earlier this montlGeragos v. Borer
No. B208827 (Cal. App. Jan. 11, 2010) (Kitchingo€ky,
Aldrich, JJ.).

The court affirmed liability for the illegal vidéaping, but
found that the compensatory and punitive damagerdsva
were excessive.

Background

Jeffrey Borer, owner of the now-defunct XtraJet.] had
audio-video recording equipment secretly instalte the
plane that Jackson and his attorneys, Mark Geragd<. Pat
Harris, had chartered for the purpose of delivedagkson to
the Santa Barbara Sherrif's Department for his dalesl ar-
rest in November, 2003. Intending to sell the flighotage,
which contained no audio component due to a failorestall
some of the necessary equipment, Borer begantguidiids
from the media

Geragos and Harris first learned of the recordiagn Fox
News reporter Greta Van Sustern, who claimed te Heeard

from “somebody at Fox” that the videotape was being

shopped around for between $1 million and $2 nillillars.
When Borer's and XtraJet's lawyer, Lloyd Kirschbaura-
fused Geragos and Harris’ subsequent requestroottgr the
tape, they filed a civil complaint against BorerdaXtraJet
with the Los Angeles County Superior Court for, aup@ther
things, invasion of privacy and use of name aneéndss.
Plaintiff Michael Jackson dismissed his claims befdhe
trial.

Superior Court Ruling

Geragos and Harris brought suit against BoreraJét, an
affiliated company called “Pavair,” and a traveleag who
was allegedly involved in the scheme, Cynthia Montgry.
The superior court granted a temporary restraign@ining
dissemination of the tape, and at the end of altbémal en-

tered judgment in the plaintiffs’ favor on all casnThe de-
fendants were ordered to destroy the original amdcdpies
of the tape, and were permanently enjoined fronsale and
dissemination. Additionally, the trial court awadd&eragos
$2 million in compensatory damages against the ndisfiets
and $8 million in punitive damages each againsteBand
XtraJet. Harris was awarded $250,000 in compengatam-
ages against the defendants and $1 million in pendam-
ages each against Borer and XtraJet.

Borer moved for a new trial, arguing that thereswasuf-
ficient evidence to support the trial court's higlamages
awards, and that the punitive damages award viblaitecon-
stitutional right to due process. His motion wasidd, and he
appealed.

Appellate Decision

The California Court of Appeal opened its analylis
applying a substantial evidence standard to tted tourt's
decision regarding plaintiffs’ causes of action fmmmon
law and statutory misappropriation of name and ndss.
Finding no evidence to support an argument thagrokfnts
used the videotape or the plaintiffs’ likenessascfimmercial
gain, as defendants did not actually sell or otlsawprofit
from the recording—despite their intentions—the rtaleter-
mined that the ruling below was erroneous as teehivo
causes of action. However, the court pointed oatt tiis error
would not be sufficient to warrant reversal unligsgas preju-
dicial. There was no prejudice because the fiveainimg
causes of action could independently support thiigment
below.

For the five remaining causes of action, plaintiefs enti-
tled to receive tort damages equal to the “amoumthvwill
compensate for all the detriment proximately cau$gdthe
tortuous conduct], whether it could have been g#ted or
not.” Both Geragos and Harris testified as to théure and
extent of that detriment. Geragos described théémt as
“embarrassing,” “extremely upsetting” and “enormiguef-
fensive,” and claimed that it lead him to go torerie, often

(Continued on page 31)
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costly lengths to safeguard the secrecy of his emations
with later clients. Harris testified that the ineit injured his
and Geragos’ professional reputations, and alsmddathe
incident for a new atmosphere of paranoia at hisfiam.

The court reasoned that while this testimony leatit
plaintiffs to some non-nominal measure of damagbs,
amount awarded them by the trial court was outsipethe
degree that it “shocks the conscience.” Neithemfifl was
seriously injured physically or psychologically,daneither of
them sought treatment for their claimed psychiarira.
There was no evidence that more than a handfuleople
had viewed the recording, and the tape had no aaiigpo-
nent. Also relevant to the court was the absencemjible
evidence that plaintiffs’ business was in fact idetntally
impacted by the incident. In addition, the courirfd that the
extreme precautions taken by the plaintiffs inake of the
incident were disproportionate to Borer's condactg there-
fore not proximately caused by it. The combinatidrihese
factors prompted the court to rule that the comatemg dam-
ages awarded at the trial below were excessiveraatter of
law.

Borer's constitutional challenge to the punitivanthge
awards set by the superior court also met with icenable
success. As the appellate court noted, quoBofock v.
Philip Morris USA, Inc.“the due process clause of the Four-
teenth Amendment prohibits grossly excessive oitrarl
punishment of a tortfeasor and therefore limitsaheunt of
punitive damages that a state can award.” 159 Ag. 4th
655, 689. In assessing the reasonableness of veudam-
ages award, courts often consult five key factaaring on
the reprehensibility of conduct:

(1) whether the harm was physical and not
merely economic; (2) whether the conduct
demonstrated an indifference or reckless
disregard for the health or safety of others;
(3) whether the target of the conduct was
financially vulnerable; (4) whether the con-
duct was repeated or an isolated incident;
and (5) whether the conduct was the result
of intentional acts or mere accideMajor

v. Western Home Ins. CcCal. App. &'
1197, 1223 (2009).

The court deemed Borer's conduct reprehensibléngo

that he acted with malice and violated the sacriganivilege
between attorney and client for the sole purposenaking
money. Additionally, the court found that punitidamages
were appropriate in this instance not only to plrtie defen-
dants, but also to serve as a deterrent to othbrs would
breach a privilege to turn a profit. And yet, theud noted
that most of the reprehensibility factors weigheghiast a
high punitive damages award.

To calculate the proper measure of punitive dasaiye
plaintiffs, the court employed a rule of thumb atdapby the
United States Supreme Court. According to the taghrt,
“few awards exceeding a single-digit ratio betwegemitive
and compensatory damages, to a significant degndlesat-
isfy due process.”State Farm Mutual Auto Ins. v. Campbell,
538 U.S. 408, 425 (2003). It also acknowledgedramonly-
used 3 or 4 to 1 ratio as instructive. The appekaurt rea-
soned that since it had determined compensatoragesnfor
Geragos and Harris should not exceed $100,000 30@@0,
respectively, and given the minor reprehensibitifyBorer’s
actions, exponentially higher punitive damages dwaould
hardly be justified. As such, it declared that plmitive dam-
ages award granted the plaintiffs by the superasrtcvio-
lated Borer’s due process rights.

Outcome

The Court of Appeal presented Geragos and Haitisav
choice of outcomes. Should they take no more actioa
judgment would be reversed and the case remandedrifew
trial to determine appropriate damages. Howevethimwi
thirty days of the court’s decision, either Geragddarris, or
both, were given the option of filing a written camt to a
reduction in damages against Borer, as a resukthich the
judgment would be modified to reflect those revisatbunts
and affirmed accordingly.

For Geragos, the elective compensatory damage r@mou
was set at $100,000, with punitive damages of D),
against Borer. For Harris, the amounts were $50¢@00pen-
satory and $200,000 punitive against Borer. Thasdet of
either plaintiff to accept or refuse the reductiwould have
no binding effect on the other.

Defendant was represented by Law Offices of Lkyd
schbaum. Plaintiffs were represented by Shelleyfidan,
Tina Glandian, Geragos & Geragos, Los Angeles, @Ad
Brian S. Kabateck and Richard L. Kellner, Kabat@&rkown
Kellner.
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Florida Appellate

Court Rules Reporter Can Blog Live From Trial

By Timothy J. Conner

A Florida Appellate Court has ruled that a reportey
use a laptop to blog live from the courtroom duradnigh
profile criminal trial, overturning a trial courtsrder. In a
ruling issued on an emergency basis the Court quhthe
order of the trial court which had prohibited tlegorter from
using a laptop to "communicate outside the counrdaand
sent the matter back to the trial court "with diieas to allow
[the reporter] the use of a laptop computer in ¢bartroom
unless the court finds a specific factual basisaoclude that
such use cannot be accomplished without undueadi&in or
disruption.”Morris Publishing Co., LLC v. State of Florida,
Tajuan Dubose, et al., Case No. 1D10-2@&nuary 20,
2010).

Advised of the Appellate Court's ruling duringethunch
recess, the trial court allowed the reporter toiéddpgging
from the courtroom once the trial resumed.

The case arose in the context of a high profiledautrial
in which three brothers were accused of a drivestigoting
of an eight year old girl, DreShawna Davis, in Jackille,
Florida, in 2006. DreShawna was inside her grantertg
house watching a "Cat In The Hat" video with hero tw
younger cousins.

Police said that DreShawna shielded her cousitis ler
body as 29 bullets ripped through the house in vpudice
called a revenge killing effort directed at DreShaig uncle
who was in the house but not hurt. The three bretheere
arrested, charged with first degree murder, ancbifvicted
face the death penalty.

At the time of the murder it was a crime that galized
the community. Jacksonville had been named asityevith
the highest per capita murder rate in Florida, pulolic pres-
sure to do something was enormous. The Mayor exfeto
the slaying as "the most devastating event singe leen
mayor," and pledged $5 million to boost police pres in
high risk neighborhoods. Community efforts to idignand
address the causes of the high murder rate weathigh
gear.

Three and half years later the trial began on danfil,
2010. As part of its coverage of the trilhe Florida Times-
Union operated a blog reporting in real time from thertou
room along with showing live streaming video of til

provided by a pool camera. The blog is interacteethat
people who are online can ask questions about rbeepd-
ings, and the reporter can give answers and insightit what
is happening and why. The blog became the mostlaopu
destination on the paper's web site, jacksonvdla,c and
traffic to the web site spiked dramatically.

Three days later, on January 14, the trial judhgevt The
Florida Times-Unionreporter out of the courtroom initially
saying that the reporter was creating a distractiord then
that the rule regulating the use of technologylorifia courts
(which does not address the use of laptops) limitkedde-
vices that could be used to two, a pool camerasastdl cam-
era. At a hastily called hearing that afternoonwéeer, the
judge entered an order stating that the reportgidamot use a
laptop in the courtroom in order to "communicatésale the
courtroom," the very purpose of the blog. Interagii, the
judge admitted that he had been reading the blainglu
breaks.

The following morning the judge entered a suppletale
order reciting that the rule on use of technologyFlorida
courtrooms did not mention laptops, and therefbes twould
not be allowed.

On Friday, January 13he Florida Times-Uniofiled an
emergency petition for review of the trial judgetslers with
the First District Court of Appeal. On January be fAppel-
late Court made its ruling on an emergency bagigvgn the
exigencies of time." The Appellate Court held:

The order on review found that Florida Rule of idiad
Administration 2.450 included within its purviewetiprohibi-
tion of a laptop computer. The rule does not applthe use
of laptop computers, regardless of whether thécdeas used
to transmit information outside the courtroom. Thal court
retains authority, however, to prohibit the useanf device
which as a factual matter, the court finds causdstaaction
to the jury or otherwise causes a disruption ofcpealings.
Here, the trial court stated that the use of thécgecaused a
distraction, but the court later issued an ordeiciwinelied on
an incorrect interpretation of [the rule].

Accordingly, the petition is granted in
part, the order denying motion to allow
(Continued on page 33)
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access of reporter to trial with laptop and
the addendum thereto are quashed, and
the matter is remanded with directions to
allow petitioner's reporter the use of a
laptop computer in the courtroom unless
the court finds a specific factual basis to
conclude that such use cannot be accom-
modated without undue distraction or
disruption.

The Appellate Court acted on an emergency baszuse
the trial was on-going. Confronted with the rulinbe trial
judge allowed the reporter to resume blogging frtme
courtroom. A number of people following the blogdaits
temporary interruption, posted comments about howehm
they enjoyed the blog, and the explanations froeréporter.

In the late 1970s, the Florida Supreme Court weas af
the first to allow cameras in the courtroom. Thaament of
a special rule governing technology for use in répg on
courtroom proceedings soon followed, attemptingttike a
balance between the public's right of access arndtaaing
decorum.

The rule, however, does not address laptops; biggnd
the internet did not exist when the rule first camte being.
In another context, passing on standards for @lpittraccess
to court files, the Florida Supreme Court statest Jast year
that:

The judicial branch of Florida has long
embraced the use of information tech-
nologies to increase the effectiveness,
efficiency, and accessibility of the
courts. Technology holds great prom-
ise for both the courts and court users.
Technology has and will continue to
impact court operations, similar to the
way in which technology has changed
business practices in other organiza-
tions.

By holding that a reporter with a laptop computerl-
lowed to report live via blog from the courtrooman ongo-
ing trial, the Appellate Court has recognized tthet use of
blogs is but another way technology is providing tbng
cherished right of access for the public, a typaafess that
broadens who can observe public proceedings, annddes
commentary and education for the public in general.

It is believed that this is the first appellatdirrg of its
kind addressing the use of laptops to blog liverfithe court-
room in an on-going trial.

George D. Gabel, Jr., Timothy J. Conner, and JemrA.
Mansfield, of the Jacksonville, Florida office oblkand &
Knight LLP, were counsel for Morris Publishing, whipub-
lishes The Florida Times-Union, a newspaper ofydaitcu-
lation in Jacksonville.

Opposite Outcomes in Two High Profile lllinois Acces Cases

By Damon E. Dunn

lllinois courts in two recent high profile crimiheases have taken vastly different approachegating with pretrial
publicity. The First District Appellate Court affied Cook County Circuit Judge Vincent Gaughanisidg of a series
of pretrial evidentiary hearings in celebrity sing®e Kelly’s child pornography casd?eople v. R. KellyNo. 1-08-1728,
2009 WL 4795808 (Dec. 11, 2009). NotwithstandingKelly decision, Will County Circuit Judge Stephen D. ¥hi
denied former police officer Drew Peterson’s motiorclose hearings to determine the admissibilithearsay evidence
in his trial for the murder of one of his wives.
Peoplev. Kelly

Kelly was acquitted in 2008 on charges that heofdped himself performing sex acts with a minotiwi. Approxi-
mately a month before jury selection, the Statfth sealed motion to allow evidence of other csiimeluding the testi-
mony of another woman who claimed Kelly had vidpeththree-way sexual encounters involving her aedalleged
victim. Other filings — including the parties wéss lists and jury questions — were also filed uséal, though neither
party moved to seal records and the court entevegritten order authorizing the sealings.

(Continued on page 34)
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The court held three closed hearings during whiehother crimes evidence, along with numerousratisters,
was discussed. The court also imposed a decorder egstricting the attorneys involved in the cieen discuss-
ing matters beyond the charges and scheduling.cdt entered no written or verbal findings adiden a mention
of the proximity of the trial date in open courfdie the second sealed hearing.

The day after the third closed hearing, the Chic&gn-Times, Chicago Tribune, and Associated Hilessan
emergency petition to intervene, seeking accedsttme hearings and transcripts of the past cldssatings and
challenging the decorum order. The petition reliedPress-Enterprise Co. v. Superior Cqu4f78 U.S. 1 (1986)
(Press-Enterprise Il)as well as its lllinois progeny, to argue thatscires of pretrial proceedings must be justified
advance by specific factual findings, with the peilbleing given opportunity to contest the closanag that any clo-
sure must be narrowly tailored.

Judge Gaughan allowed the media petitioners tniahe but declined to treat the matter as an eameygand
held a fourth closed hearing without ruling on thetion. Before that hearing, he stated that tterihg would be
closed because testimony would involve sex actls avininor and because “it is important that thg ool not be
contaminated.” The transcript later revealed tlmsuch testimony was offered at the hearing. listha hearings
involved prior contacts between a new witnessHergrosecution and certain defense attorneys.

After the closed hearings had concluded, Judgegkiau heard the media intervenors’ motion but dedlito
unseal any records. The judge ruled fRabple v. LaGrone361 Ill.App.3d 532 (4th Dist. 2005) (requirifyess-
Enterprise llfindings to close pretrial evidentiary hearings)swemt binding on the trial court because “[i]t'diéfer-
ent district.”

The judge’s order denying the motion claimed thatdreds of media outlets had applied for presderréals to
cover the trial and that open hearings could infawtential jurors of “wholly inadmissible” informan. Shortly
after the ruling and before the jury was seatedyewver, Sun-Times reporters broke the story aboait‘thystery
witness” who told prosecutors that she had beeah giito return other incriminating videotapes teli.

The First District affirmed the trial court. Th@peals court did make important holdings that méttervenors
had standing to appeal closures and that the apyesahot moot which lay a road map for future ahades. The
court, however, held that tliress-Enterprise Ipresumption of access did not apply to the “unidCelly hearings.
The court citedPress-Enterprisdl’s instruction to consider “whether the place gnbcess have historically been
open to the press and general public” and fountttiehearings did not “resemble a full-scale betnicth,” as they
“concerned primarily argument by counsel, with & fguestions asked by the trial court itself, to enmess, on a
very limited issue.”

The appellate court relied primarily éteople v. Pelp384 Ill.App.3d 776 (4th Dist. 2008), which inveld evi-
dence depositions. It distinguishedGrone which involved hearings on motions to bar heaway character evi-
dence in a murder trial, claiming, thzaGronedid not consider whether the presumption of aceppdied before it
held closure was not justified.LaGrone did, however, discuss courts’ widespread applicatid the Press-
Enterprise llpresumption of access to pretrial hearings, and thgt, “[a]ccordingly, the standard set forthFress-
Enterprise llis the standard we will apply.”

The appellate court further held that, in any évéandge Gaughan’s fact findings satisfie@ss-Enterprise I It
acknowledged that the trial court did not entenfak findingsbeforeit began closing hearings, but held that “a re-
viewing court may affirm the closure even if thelticourt failed to make a ‘formal declaration’ firfidings, if the
reasons are both obvious from the record and seiffi¢o justify closure.”

Further, the court held that the trial court stiéfntly considered alternatives to closure, evexdin the first con-

n

(Continued on page 35)
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sideration of alternatives appeared several waétes the closed hearings, in the order denying the anederve-
nors’ motion.

People v. Peterson

Peterson was charged with the drowning deathsothiid wife inPeople v. PetersqiNo. 09-CF-1048 (Will Cty.
Cir.), after Peterson’s fourth wife disappearedarglispicious circumstances. The notorious casedtived sig-
nificant local and national media attention, ardyabore than Kelly's trial, and much of which Peten himself has
sought out.

The State moved to admit hearsay evidence, inodusiiatements by Peterson’s deceased third wiferassing
fourth wife, pursuant to 725 ILCS 5/115-10.6, whimfovides that “A statement is not rendered inadibis by the
hearsay rule if it is offered against a party thas killed the declarant ... intending to procure uhavailability of
the declarant as a witness in a criminal or civiigeeding.” The statute has been referred to aswBrLaw” and its
2008 enactment was, some say, in direct resportbe ®eterson murder investigations.

The statute requires a hearing at which the prepbof the hearsay statement must prove by a pdspance of
the evidence that the “adverse party murdered éoéachnt and that the murder was intended to cénesenavail-
ability of the declarant as a witness.” In thedPsin case, these hearings, which began JanuaB010, are ex-
pected to last several weeks and include testinfoomp 60 witnesses regarding approximately 15 hgassate-
ments.

After Judge White denied a defense motion to hiheehearsay law declared unconstitutional in Oatop@09,
the defense moved in early January to close thestigdnearings and seal the records thereof. Th®mielied on
Kelly to argue that the court should close the heafitogprotect the parties’ right to a fair trial, atmlkeep the jury
pool from hearing what may be inadmissible mattersugh the media.”

The Sun-Times, Tribune, and Associated Press agaired to intervene and again citeress-Enterprise land
its progeny to argue that the possibility of pedtgublicity alone is insufficient to justify closeiof pretrial proceed-
ings. The media intervenors distinguishé&sly on the grounds that that case involved other crievidence, rather
than hearsay statements, and becauskdhg case cited unique concerns regarding minor victims

During oral arguments on January 8, 2010, defattseneys Joel Brodsky and George D. Lenard argjuet if
the statements were found inadmissible at the hgatiey should not be made available to poteptralrs through
“sensationalist” media coverage. If the statemerdse found admissible, on the other hand, thetsostatutorily
required finding that a preponderance of the ewidesupports the conclusion that the defendant hademed one
of his wives would be particularly prejudicial totgntial jurors. The defense asked that, if thering could not be
closed outright, the court consider gagging thoke attended or excluding the press only.

Will County States Attorney James Glasgow, aloriily the media intervenors, argued tlRaess-Enterprise |l
and LaGrone should control oveKelly (Will County is in a different appellate district) Both emphasized that,
though the defense framed the issue as a “balatestg the trial court actually was required tdetmine that there
was a substantial likelihood that openness wouddgmt the defendant from having a fair trial anat tho narrower
alternatives, including voir dire, change of verfudich Judge White had previously denied), and jastructions
could remedy the problem. Further, whereasKbly appellate court noted that that hearing only ingdhbrief
testimony from one witness on a “limited” issueg theterson hearings would involve dozens of wigsgsstimony
regarding issues at the core of the case.

(Continued on page 36)
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Kansas Court Orders Reporter

to Disclose Confidential Source
State Supreme Court Issues Emergency Stay Pendpep/A

By William A. Hurst, Michael J. Grygiel
and Michael Giardine
In a decision which has already chilled newsgatiger
activities in the State of Kansas, the Hon. Dahiel ove,
District Court Judge for the f6Judicial District centered in

GateHouse Media Kansas Holdings Il, Inc. v. The Hon
Daniel L. Love, Judge of the “%6Judicial District, Ford
County, Kansast al, No. 103,699 (Kan. 2010).

Background

Ford County, Kansas, held that the government gancome
the constitutional reporter’s privilege whenevee thforma-
tion the government seeks is “relevant” to a crahimvesti-
gation — even where the investigation seeks torghie
whethera crime has been committed and not to gather evi-
dence concerning a crina@ready committed, and in the ab-
sence of any attempt to gather the informationughoalter-
native sources.

The question is now before the Kansas SupremetCour

On Labor Day of 2009, Sam Bonilla was walking whik
son and nephew in a remote part of Dodge City, Kans
known as the Arkansas Riverbed. A pickup truckeliag
the same road appeared to veer towards Bonillahendom-
panions — an act which drew an obscene gestureBamiila.
The pickup truck turned around, the men exchangertsy
and, during the ensuing altercation between Bomitid the

(Continued on page 37)
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Judge White sided with the State and media, ndtiagjthe court had taken several steps to enbatdtie trial would
be fair and would send another letter to poteitiars to remind them of their obligations. Thege did note that the de-
fense could renew its motion if particular concemgh as the privacy interests of a minor, werartee during the hear-
ings. The judge also stated, however, that ifcinart were to close a hearing in the future, it lddae necessary to enter
Press-Enterprise Ifindings

In media interviews, Peterson’s attorneys stabed they believed the court’s decision to keepttbarings open pro-
vided grounds for an appeal if Peterson were coedic
Conclusion

The Petersoncase serves as the first testkaflly’s reach and indicates that lllinois trial courtsyntinit Kelly to the
unique facts of that case.

DespiteKelly' s attempt to marginalizeaGrone the opinions are obviously at odds and courts hzae a difficult time
reconciling them. MoreoveKelly provided no guidance regarding what factors & ddart should consider in determining
whether proceedings are sufficiently trial-like faress-Enterprise Ito apply. FurtherKelly upheld conclusory findings of
the sort that other courts have expressly heldegadte and did not explain when a trial court'ssoes for closure are
“obvious” enough that formal fact findings are uoessary. Whil&elly ensures that the media will be able to bring axces
challenges and appeal the resultant rulings, @éreféery little certainty in regards to the outcome

Damon E. Dunn and Neil M. Rosenbaum of Funkhousgosen Liebman & Dunn Ltd. (FVLD) representedntieglia
intervenors in People v. Kelly. Assistant Sta#frney Mary L. Boland argued on the State’s beialthe appellate
court. In People v. Peterson, Damon E. Dunn antth 8e Stern of FVLD represented the media interv@ndseorge D.
Lenard and Joel Brodsky lead Peterson’s defensmt@and Will County State’s Attorney James W. Glasigothe lead
prosecutor.
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two men — later identified as Tanner Brunson anevé&t
Holt — Bonilla drew and fired several shots froms Hi-
censed .22 caliber revolver. Steven Holt died ftuminju-
ries. Brunson was injured but survived.

Later that day, Bonilla — a well-known and respdclo-
cal business-man — turned himself in to Dodge Gity en-
forcement authorities, and claimed that the shgstiof
Brunson and Holt were justified based on self-deéen
Bonilla was immediately incarcerated, where he iamand
was charged by the Ford County Attorney’s Officéhvgec-
ond-degree murder and lesser offenses.

Several weeks after the altercation, Bonilla cotea
Claire O'Brien, a reporter from the Dodge Cibgily Globe
and requested a jailhouse interview. The ostemsishson
for requesting the interview was Bonilla’s fear ttheeing
Hispanic, he would not be given a fair trial in goeninantly
white Ford County. Reporter O'Brien conducted jhi-
house interview of defendant Bonilla on Octobe2)9.

On October 13, 2009, tHeaily Globe published an arti-
cle under the headline “Arkansas Riverbed ShootamG
Self-Defense.” The article mainly restated Borsllzelf-
defense claim made to law enforcement authoriteersl
weeks earlier, which he repeated during his jai#f@ointer-
view. Additionally, the October 13, 2009, repodagon-
tained the following statements:

The bail bondsman who was prepared to
bond out Sam Bonilla, the man charged
with second-degree murder on the Labor
Day shooting death of Steven Holt, said
Monday that she would have posted his
bond by now if she were not concerned
for his safety.

Rebecca Escalante said Monday that al-
though she and many other local business
owners are convinced that Bonilla acted in
self-defense, she has been warned by sev-
eral people that he will be in danger if he
is released.

A source who is known to the Globe but
who did not wish to be publicly identified

said Monday that Tanner Brunson, who
was wounded in the shooting, has a base
of support that is well-known for its anti-
Hispanic beliefs. The same source stated
he has seen evidence that Brunson’s sup-
port base has a supply of semi-automatic
weapons.

The Subpoenas

On October 27, 2009, reporter O’'Brien was servétth w
subpoenas of that date returnable on November@),20 a
proceeding styled, “In the Matter of an InquisititmInquire
into Certain Alleged Violations of the Laws of tistate of
Kansas.” Remarkably, the Inquest has little to dthvhe
criminal charges against Bonilla — it centers uplo@ pub-
lished allegations made by reporter O’'Brien’s cdefitial
source that Tanner Brunson’s so-called support base a
supply of semi-automatic weapons.”

The first inquisition subpoena commands the regpax
appear on the return date “before the DISTRICT COUR
the Ford County, State of Kansas . . . to givertesty and
bring with you and produce in court the followingll notes,
audiotapes or any memoranda of your interview cotetl
on October 7, 2009, of Sam Bonilla which took platehe
Ford County Detention Center,” and thus ostensibtyuires
reporter O'Brien to disclose unpublished noteshatt tinter-
view, and further requires reporter O'Brien to offestimony
regarding any (and presumably all) unpublishedestahts
made to her by Mr. Bonilla.

The second inquisition subpoena, although notdichby
its terms, which further command Ms. O’Brien “tvgitesti-
mony then and there under oath at an inquisitichaized
by this Court,” ostensibly requires the reportedisclose the
identity of the confidential source referred totlie October
13, 2009, reportage, who spoke to reporter O’'Baertondi-
tion of anonymity. (Id.)

Procedural History

On or about November 2, 2009, the Newspaper served

and filed its motion to quash the subpoenas. Thedpa-
per's supporting memorandum of law established that
(Continued on page 38)
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testimony the government seeks to compel pursuarhe

subpoenas relates directly to news gathered amdtezpby a
professional journalist while on assignment, arat,ths such,
it is protected by a reporter’s privilege derivedm the fed-
eral Constitution, as established by the KansasreBup
Court in State v. Sandstrom, 224 Kan. 573, 574 §1L9%e

believe that a newsperson has a limited privilefgeoofiden-

tiality of information and identity of news sourcedthough
such does not exist by statute or common law”); denied,
In re Pennington, 440 U.S. 929 (1979) (“In re Pagton”).

Notably, In re Pennington is the only Kansas statpellate
court decision applying the constitutional repdstgrrivilege

recognized in Justice Powell's concurrence in Bpang v.

Hayes, 408 U.S. 665 (1972). Thus, the reporteri@lgge

has not been addressed by the Kansas Supremei€mote

than 30 years.

In addition to relying on Branzburg and Penningtsu-
pra, the Newspaper presented the trial court wihlieable
(and seemingly controlling) precedent from the BdiGtates
Court of Appeals for the Tenth Circuit, includifikwood
v. Kerr-McGee Corp., 563 F.2d 433 (ACir. 1977). The
Silkwood Court applied Branzburg’s balancing tesing the
factors set forth by then Judge Potter Stewarer(lat Su-
preme Court Justice who called for the broadestgeition
of the reporter’s privilege in his dissent in Braorg) more
than two decades earlier in Garland v. Torre, 258 45
(2d Cir. 1958).

In sum, the Newspaper claimed that the governroamt
not overcome the constitutional reporter’s prividegven the
availability of other potential witnesses to thé&egéd crimi-
nality reported in the October 13, 2009, news &rti¢n other
words, the prosecutor had other available sou@gsdvide
testimony concerning Tanner Brunson's alleged *“anti
Hispanic” bias as reported and/or affiliation wither indi-
viduals sharing that bias who may be in possessigemi-
automatic weapons (the ostensible reason giverhéygov-
ernment for seeking to compel the reporter’'s testiynand
production of her unpublished notes) — all of whoam pre-
sumably testify based on their direct, first-hamdwkledge as
to what they knew or observed.

The Ford County Attorney filed its response angasp
tion to the Newspaper’'s motion to quash on Novenibér
2009, and essentially claimed that whenever thesgouent

believes that a reporter has information that issfmy rele-
vant to a criminal case, the constitutional prigéemust yield
- without regard to whether the government has estesl
alternative sources for obtaining the informatiomhe Dis-
trict Court heard oral argument of the Newspapergion to
quash at a hearing held on December 1, 2009.

On December 9, 2009, the District Court entered it
Memorandum Order denying the motion to quash irrexll
spects. The Court misconstrued the holding of Khesas
Supreme Court in In re Pennington, supra, and &ghather
applicable authority, holding that to overcome tustitu-
tional reporter’s privilege in a criminal case, whehe re-
porter’s privilege is allegedly “more tenuous,” éttinforma-
tion held by the news reporter only must be relevan (Id.)
(Emphasis in original). Based on its applicatidrihis erro-
neous legal standard, the Court held that “thermétion
must be divulged.” (Id.)

Bond to Obtain a Statutory Stay

The Newspaper immediately filed a Notice of Appeal
from the trial court’'s adverse ruling. In orderdiay the re-
porter's compelled testimony pending appeal, thevdaper
also applied to the Court, pursuant to KSA 60-28@3(), for
approval of a supersedeas bond. Pursuant to KS268(d),
the automatic stay becomes effective “when the rsegeas
bond is approved by the court.” Id.

Because there was no money judgment to be secured
pending the Newspaper’s appeal to this Court, tbespaper
requested that the bond amount be set at zerorsloll@he
Ford County Attorney opposed the Newspaper’s recgaes
subsequently attempted to schedule reporter O'Britsti-
mony for January 5, 2010.

On January 4, 2010, before reporter O'Brien was-co
pelled to testify, the Court heard argument on Nesvspa-
per's request to set the amount of the supersebead at
zero dollars. The Court chose to dispense withbihed re-
quirement altogether — a determination which shchdde
resulted in an automatic stay of enforcement ofttgpoenas
under KSA 60-262(d). However, the lower court tidemied
the Newspaper’s statutory right to a stay, and latebodied
that erroneous ruling in an Order.

(Continued on page 39)

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2009 Media Law Resource Center, Inc.

MLRC MediaLawLetter January 2010 Page 39

(Continued from page 38)

Because the lower court refused to comply with ahéo-
matic stay provisions of KSA 60-262(d), the reposteesti-
mony pursuant to the subpoenas was rescheduledntoary
20, 2010.

Accordingly, the Newspaper filed a motion to thansas
Supreme Court for an emergency temporary stay, twhias
granted on January 19, 2010, and has also filedtiidn for
Writ of Mandamus which seeks to compel entry ofadusory
(or common law) stay pending the Newspaper’s expddip-
peal to that Court.

To date, several groups have filed motions seeldimiggus
status on the Newspaper’s appeal, including atimalconsist-
ing of the Kansas Associated Collegiate Press, Kkhasas
Scholastic Press Association, the University D&i#nsan, and
the Kansas State Collegian. The Society of Prafeat Jour-
nalists has also filed a motion seeking amicusistat

Apparently undeterred by the stay and other agtivitthe
State’s highest court, the Ford County Attorneywsdrtwo (2)
trial subpoenas on reporter O'Brien — in person #mdugh a
Sheriff's deputy — on January 20, 2010, although shbpoe-
nas were dated January 4, 2010. Those subpoehadsaibe
the subject of a motion to quash by the Newspagpleich may
result in a consolidated appeal of both sets opsabas to the
Kansas Supreme Court.

As a result of the trial court’s ruling here — wihiby-passes
the constitutional reporter’s privilege based oshawing of
mere relevance — several potential sources haeadyrin-
formed reporter O’'Brien that they will not discloaay addi-
tional information on this — or any other topicntilithis mat-
ter is finally resolved.

Accordingly, those sources of newsworthy informatare
no longer available, and the information they hoitl never
be published.

Consequently, the “free flow of necessary infoiorat has
already been restrained, and “the public’s undedstey of
important news and events [has been] hamperedys imaon-
sistent with a healthy republic.Ashcroft v. Conono, Inc218
F.3d 282, 287 (4Cir. 2000).

William A. Hurst and Michael J. Grygiel, Hiscock Bar-
clay, LLP, Albany, NY; and Michael Giardine and JdelLee,
Curtis E. Campbell, Chartered, Cimarron, KS, repeisGate-
House Media Kansas Holdings Il, Inc. and reporteaite
O'Brien.
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The Other Side of the Pond

Lord Justice Jackson Libel Report
Produces Important Changes For Defendants

By David Hooper

On 14 January 2010 Lord Justice Jackson, an Hnglis
Court of Appeal Judge, produced fiisal reporton costs in
civil litigation, He had been appointed in 2008Llwyrd Neu-
berger, the Master of the Rolls (the senior judgéhe Court
of Appeal) to investigate the high cost of civilgation in the
UK. Jackson had produced lgegeliminary reporton 8 May
2009. The final report deals with the whole ramdecivil
litigation in the UK but there is a separate settio defama-
tion and privacy cases together with an analysitheflibel
and privacy cases that were brought in 2008 (Appehd).
The changes recommended by Jackson go a significayt
towards reducing the imbalance that has, since ,2[@@0to
ever increasing Claimant costs with the result thaitms of-
ten had to be settled because of the ransom okrhkikt ef-
fect of such costs.

Jackson's report is likely in very large measuwebe
adopted. The Lord Chief Justice (the well-nameddLo
Judge) described % a remarkable analysisand Lord Neu-
berger hoped that it would be adopted by the Mipisf Jus-
tice.

At the Ministry of Justice the Lord Chancellor aBdcre-
tary of State for Justice, Jack Straw MP, descritbeas 'a
remarkable piece of wotland in particular singled out Jack-
son's recommendations regarding After The Evenirarce
(ATE) and Conditional Fee Agreements (CFA) as
"interesting and constructive proposals

The Ministry of Justice (MoJ) has itself produceal 19
January 2010 a paper entitl€@bntrolling Costs in Defama-
tion Proceedings This is a consultation document and re-
quires response by 16 February 2010. The key gadpm
which the MoJ wants views is whether the successf®uld
be capped at 10%. That is to say a significantiagon on
the present 100%. It is also less than then 2586reeom-
mended by Lord Justice Jackson. It may be thaMbé has
in mind that the 10% success fee could be recolefatm
Defendants whereas Jackson's 25% cap would hehe paid
by the Claimant and would not be recoverable from De-
fendant.

These steps follow the earlier MoJ report publisha 24
February 200€ontrolling Costs in Defamation Proceedings
That was followed by the MoJ's response to thasalbation
document published on 24 September 2009 whichtessin
rule changes about which | wrote in October. Thdsenges
were fairly modest compared to the recommendatidihord
Justice Jackson in that they introduced a 42 dagéing off
period before an ATE policy could be taken outttsat De-
fendants had the opportunity of settling claimsobefoecom-
ing liable to pay the ATE premium. Claimants walgo then
required to notify Defendants that they had takeinam ATE.
There were also procedures put in place to comtosts in
libel actions.

The MoJ has also set up an expert panel of joistealn-
house lawyers and Claimant and Defendant mediadestyp
report on concerns that the current law was haaitichilling
effect on freedom of expression. That working grougxs
pected to report by the middle of March.

Additionally the Parliamentary Culture, Media aBgdort
Select Committee is due to report shortly.

The most dramatic changes suggested by Jacksaa-LJ
late to CFAs and ATE. Jackson was distinctly umiesped
by the CFA regime, it wasttfie major contributor to dispro-
portionate costs and he was particularly scathing about
ATEs "the present system for achieving costs protection f
Claimants is in my view is that it is the most bigaand ex-
pensive system that it is possible to devisé Jackson took
into account representations by Claimant lawyeeas @FAs
did result in access to justice for Claimants wiithited
means who were thereby able to take on powerfulianed
However, Jackson did observe thatOkére
used indiscriminately and could equally well be dudey
wealthy celebrities.

What Jackson in effect has proposed is turningctoek
back to 2000 before the introduction of the Acdes3dustice
Act 1999, when ATEs and CFA success fees becanoseec
able from Defendants.

At the same time he has built in safeguards fair@hnts

ganisations.

(Continued on page 41)
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to enable them to bring libel claims against powlerhedia
organisations which certainly was not easy prio2®0. A
balance has therefore had to be struck betweecdwiicting
situations, Claimants' access to justice and dptmnate
costs falling upon Defendants. The way he suggesssis

achieved is as follows:

¢

Success fees in CFAs and ATEs will no longer be re
coverable by successful Claimants from Defendants.
Claimants will have to bear the expense of suctess
and ATEs themselves. This is a very consideraigie s
nificance for Defendants as success fees were &lmos
invariably 100% resulting in Claimant lawyers hdppi
charging up to £1,000 per hour. ATES were expensiv
involving £67,000 premium for £100,000 of cover and
were of limited value to Defendants, as there weeay
exemption clauses and a real risk that Claimantsladvo
not in any event take out sufficient ATE cover totpct
the Defendant's exposure to costs.

Success fees in CFAs will be capped at 25% of the
damages awarded or recovered in the case, furthermo
they (and ATE premiums) will have to be paid by the
Claimant out of the sum he or she recovers. Jackso-
sidered that this was not unreasonable bearingimd m
that libel claims are about the vindication of region
rather than compensation for continuing loss, aghtribe
the case in personal injury. It was not in his viemea-
sonable to expect the Claimant to pay for the beoéf
having had his lawyer act on this contingent baksk-
son also considered that this arrangement wouldmeot
pact in any significant way on Claimants' accesfuss
tice. Jackson noted that in many jurisdictionsoalr
Claimants were not able to recover their own lexaits
at all and therefore had to pay them out of the atgam
they had recovered and that was not thought tolize to
bringing such claims. Jackson envisaged that Hence
ward CFAs would be a matter of negotiation betwien
Claimant and his lawyers. He would be likely tdezn
into an agreement that the success fee would beoK%
the lawyers' base costs subject to a cap which dvbel
Y% of the damages (with a maximum of 25%). That in
fact was roughly the way that CFAs worked when they
were originally introduced before the floodgatesrave

¢

opened in 2000 in favour of avaricious Claimantyavs,
happily clocking up copious extremely well-paid mau
Jackson realised that there needed to be someetbah
ance to these changes which should assist then@hés.

He recommended that damages in libel and privacy
cases should be increased by 10%. This would peodu
larger pool out of which success fees or ATE prensiu
could be paid.

Defendants who had rejected lower settlement sffer
by Claimants than the court and ultimately awarded
court should also find that the damages were isetdy
10% in addition to the existing regime permittimgleém-
nity costs with interest of up to 10% over base tzging
awarded on those costs.

He also suggested a regime of qualified one waysco
shifting which is not perhaps quite as complicasdit
sounds. Jackson felt that this was a better assddrpen-
sive way of achieving the social objectives ofkdtig a
fair balance between Claimant and Defendant igdtton
than the existing regime of CFAs and ATE. What it
means is that before an unsuccessful Claimantdered
to pay the Defendants costs the court should, ibgani
mind that ATE insurance is likely to be less usedhe
future in view of its cost and that it will not lvecover-
able from Defendants, therefore take account offithe
nancial resources of all the parties to the proiogsdand
Thigans
that the court will have a degree of discretionobefit
awards costs and it may often result in Defendeetsv-
ering only a small fraction of the costs that tineye had
to incur. Any exercise of discretion is open te triti-
cism that it reduces certainty, but on the otherdhahat
formula is one that was used for 50 years undet dual
Aid and Assistance Act 1949, when the court hadeeo
cide what proportion of the costs should be boryeai
unsuccessful legally aided litigant.

the conduct of the parties in the litigation.

Defendants will unquestionably do better as a whol
under the Jackson regime, albeit that they willneabver
all of their costs against the Defendant. Underdkist-

ing system with recoverable CFAs and ATEs the costs
(Continued on page 42)
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burden on Defendants is so crippling that Deferslant
were having often to settle cases against thecpusti the
situation. This Jackson proposal means that Clatisna
will still have access to justice in that they viié able to
bring their case to court knowing that the judgé take
those factors into account before awarding crigplin
costs against them if they do not succeed.

In Jackson's recommendations which apply to alil ci
litigation in England, he recommends a much gredégree
of costs control by judges with caps on the amaidrtosts
that can be awarded in smaller claims. He alsisages the
creation of a Costs Council which would supervisd segu-
late the costs of civil litigation.

Although it was very much on the periphery of taems
of reference, Jackson felt that the inherent rightrial by
jury in libel actions should be reconsidered. Hxed that
jury actions tended to cost 20-30% more than thglgudges
alone. He also observed that there was an incigdsin-
dency for cases to be heard by judges.

In 2008 there had been four contested libel astioeard
by a jury and four by a judge alone. In 2009 attilme that
Jackson wrote his report, there were four heard hyy but
9 heard by judge alone. One of the advantagesiafity
judge alone was that one had a reasoned judgmensag
which it was possible to appeal if there was anstige.

Interestingly, Jackson also discovered the extérdon-
tingent libel litigation in Ireland. Over 90%, ammtobably
95% of Irish privacy and libel cases were conductedas he
put it, a 'ho foal, no fee basis It was rather as we had all
thought.

Jackson also analysed 154 libel and privacy cedgsh
were resolved by settlement or judgment in 2008he T
Claimants incidentally were successful in all 154es. 27 of
these (17.5%) were conducted with CFAs. In the a$es
where the overall costs were known to exceed £000,01
of those cases (70%) were being conducted with CFAs
Jackson appears to have concluded from the statistat the
degree of risk said by Claimant lawyers to justify uplift of
100% was baloney. However, being a judge that mats
quite the word he used. He felt the level of sasdees was
disproportionate to the risk involved.

The statistics for 2008 showed that of the 27 Glages
none failed and almost all were settled. In thO§& cases

Claimant costs averaged 314% of the damages awarded
whereas the defence costs were 125%. There wé&23D

libel claims started in the English High Court gverear
(with probably ten times that number which wereohesd
without the need for court proceedings).

The final irony of these controversies is thati@knt
lawyers have established a body called LawyersMedia
Standards, committed to preserving freedom of dpeg@tey
have, with the help of two academies, producedartenith
a suitably Shakespearean tit@ohmething Rotten in the State
of Libel Law"

Have the scales really fallen from their eyes t+fopothe
first time | suggest readers do not hold their tirea

David Hooper is a partner with Reynolds Porter Gha
berlain in London.
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French Court Rules That
Google Books Violates French Law

By Delphine de Chalvron
and Jean-Frédéric Gaultier

On December 18, 2009, Google, Inc. and Googledéran
were ordered to pay damages of 300,8@8pprox. $419,000
U.S.) for digitizing and making available on theelmet cer-
tain French books as part of its Google Books toje

The French publisher, Editions la Martiniére, iatied an
action before the Paris Civil Court seeking an omtehibit-
ing Google, Inc. and Google France from digitizicgrtain
books and making some pages thereof, includingcther
pages, available on the Internet for referencingpgses,
without the authorization of the authors.

A crucial factor in the case was the determinatibrhe
applicable law. French copyright exceptions areamestric-
tive than US copyright law. After declining to dppJS law,
the French court ruled that Google’s digitizatioasnan act of
reproduction that violated the French Intellectiabperty
Code. The short-quotation exception under Fremgyrght
law raised by Google in defense was rejected byCthart.

Choice of Law Analysis

After noting that the applicable law can be thiathe ter-
ritory of the event causing liability or that ofethterritory
where the damage was suffered, the Court acknoetetie
fact that the extracts at issue were made availablrance
on a website, accessible under a “.fr" domain ndhigp://
books.google.fr), written in French, referencing French
books and thus intended for the French public. Tbert thus
considered that France had the closest links \WiHitigation
and consequently decided to apply French law towthele
dispute, despite the facts that books had beetiztidiin the
US, and Google’s servers are located there.

With respect to making the pages at issue availabthe
public on the Internet, the position of the Cosrinri line with
the majority of current French case law with resgednter-
net litigation: when there is a link with Frenchrtery (e.g.
the website is intended for the French public, temtin
French and/or products can be ordered for deliviery
France), French Courts tend to consider that Fréaahis
applicable. See, e.g TGI Paris, March 11, 200$A BDMul-

timedia v/s Monsieur Joachim HORNIGurisData n°
222875; TGI Paris Jan. 7, 2005, RLDI, 2005/2,4n°BGlI

Paris, ord. Réf., July 8, 200BMU v/s Eturf, ZetuffComm.
Com. Elect. 2005, comm.172, note Grynbaum confirime
appeal Jan. 4, 2006.

However, this decision remains questionable reggrd
application of French law to the digitization ofettbooks
which took place in the United States. It is, ferthin contra-
diction with the decision handed down by the P&isil
Court on May 20, 2008 in a matter where Google sue
for reproducing on its Internet search engine “Gedmage,”
accessible under the “google.fr” domain name, s#weorks
in small format. The Court decided to apply the lafathe
place of the event causing liability, namely US J|aather
than the law of the place where the damage wa®reudff
taking into account the fact that the main actgtiat stake
were the search engines business operated by Gdagle
whose registered office is located in the Unitedt&, the
place where all the decisions are taken.

The question of applicable law is very likely te further
discussed at appeal (which involvesi@ novotrial) as the
outcome of the case for Google may depend on whétiee
fair use exception provided by US law applies.

In the Google Image decision of May 20, 2008 cited
above applying US law, the Paris Court ruled thabge
could benefit from the fair-use exception in viefatloe non-
commercial character of the Google search engisefrée
access, the small format of the reproductions hedobsitive
impact of such reproductions on the notoriety & #uthors
and of their works.

In the present case, Google could not rely on &$dnd
based its defense on the short-quotation exceptiowided
for by Article L 122-5 -3 (a) of the French Intedteal Prop-
erty Code. In accordance with this article, coplyrigwners
cannot prohibit short quotations of their copyraghtwork if
they are justified by the informational, critica¢ientific or
educational purposes of the work within which tlaeg incor-
porated.

This line of defense was rejected by the Coad the
cover books are communicated to the public in thatirety,

(Continued on page 44)
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even though in a small format.Under French law, cover
pages could be assimilated to a work of graphicTdris de-
cision is therefore consistent with the positiontted French
Supreme Court, which considers that when workslastjz
or graphic art are reproduced in their entiretynef@ infor-
mation purpose (and subject to the exception peality
Article L522-5-9 of the Intellectual Property Coda the
reproduction of works of plastic or graphic art mad press
media to illustrate current affairs (news) excledyy, the said
reproduction cannot qualify as a “short quotati@a’y. repro-
duction of paintings in an auction catalogue (Cass. Plen.
Nov. 5, 1993 Fabri vs. Loudmer); reproduction ofntiags
to report the opening of an exhibition (Cass. Qist, Nov
13, 2003, Société Nationale de Télévision Franoss.2Fa-
bri); reproduction of a coat to illustrate renowatiworks at
the Fashion Museum (Cass. Civ. 1st, Jan. 25, 200bp@
Express vs. L et M Services)).

The Court further considered that the extractsnfrthe
books available on the Internet cannot fall witthia scope of
the short quotation exception either #se“random selection
of the extracts exclude any information purposeexided
for in Article L122-5-3 of the Intellectual PropgriCode.”
Here again, this decision is in line with the piositof French
courts, which traditionally consider that the irmn of a
short quotation in a previous work for “educatiqriaforma-

tional or scientific purposes” requires some irgetlial input.
SeeTGlI Marseille, June 26, 1979 — TGI Paris, Feb.11988
- TGI Paris, May 1997.

In the present case, the court considered thatatheéom
character of the selection operated by Google drclisuch
intellectual work.

In any event, one may wonder why Google Books and
Google Image should be treated differently, bookd am-
ages being both copyrightable, both digitized ia S, and
both displayed on google.fr website.

Last, the Court refused to take into account tleedke
Book Settlement Agreement put forward by the dedensl
considering that it was not yet into force and thatany
event, it had not been demonstrated that it woeldtplica-
ble to French books, since the Settlement Agre¢medars
to books published in the US, UK, Canada and Aliatra
only.

Failing relevant provisions in the publishing agrents,
it remains to be determined whether this Settlerdaree-
ment would be enforceable in France against Frendfish-
ers owning translation rights in US, British, Caiaador Aus-
tralian copyrighted works or having transferredirttiansla-
tion rights over French copyrighted work for pubtion in
UK, USA, Canada and Australia.

Delphine de Chalvron and Jean-Frédéric Gaultiere ar
lawyers in the Paris office of Clifford Chance.

English Court of Appeal Refuses to Enforce US Copyght
Judgment or Hear US Copyright Infringement Claim

By Loretta Pugh

Late last year the English Court of Appeal handedn
its judgment in the case dfucasfilm Limited v Ainsworth
[2009] EWCA Civ 1328, better known as the “Star Weaor
“Stormtrooper helmet” case.

This article will concentrate on the parts of thdgment
that addressed whether the English Courts havedjation to
enforce US copyright and whether the English Cowdsild
enforce a US monetary judgment made in earlier (d8qed-
ings.

Background

In 2004 Mr Ainsworth set up a website selling agrt

replica helmets and armor, the originals of whicd tbeen
used as costumes in the 1977 “Star Wars” film. \mbsite
emphasised that he made the original helmets andrafor
the film and that his replica helmets were produftech the
original molds used to make the helmets seen ordieen.

Ainsworth advertised his replicas in the US anthemf
his products were sold and delivered to US custem&hese
activities attracted the attention of Lucasfilme throduction
company associated with the Star Wars movie seribs.
2005, proceedings were commenced against Ainsvioitte
US District Court, Central District of Californiaglaiming
relief in respect of copyright infringement, unfasmpetition
and trademark infringement.

(Continued on page 45)
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Ainsworth unsuccessfully challenged the Califordia-
trict Court's jurisdiction, but did not participaterther. On
26 September 2006, a default judgment was ordegadhst
him in the sum of $5 million for copyright infringeent, $5
million for trademark (Lanham Act) infringement andfair
competition, and an additional $10 million to trebthe
Lanham Act damages. This was despite Ainswortii‘sita
ted sales in the US being worth merely $14,500cakiiim
was also awarded injunctive relief.

As Ainsworth was resident in England, Lucasfilnuglbt
to enforce its US judgment in England. If thatddj Lucas-
film sought to claim through the English Courtsréspect of
infringements of US copyright.

The English Case at First Instance

At first instance (being the first trial that cahered the
matters in question), Lucasfilm sought to enfotseJS judg-
ment in England to the extent of the damages awarolat
without the trebling effect, i.e. to confine itsach to $10
million. One of the defenses posed by Ainsworththis
claim was that he did not submit to the jurisdiatmf the US
Courts and did not have sufficient presence inUBeto en-
able Lucasfilm to rely on the judgment in an Englstion.

Of key concern was whether Ainsworth's actionsstien
tuted sufficient “presence” in the US for the USigment to
be relied on in an English Court. The Court atfinstance
found not. The judge found that authorities reegithere to
have been a physical presence in the US and tivairtese-
ments in the US, a website accessible in the USsates to
US customers were not sufficient to amount to asjuay
presence.

In order for Lucasfilm to claim successfully foirett
enforcement of US copyright infringement, the judgeuld
have to find infringement in the US under US coglgtilaw.
The judge firstly considered whether the Englistu€dad
jurisdiction to hear such a claim.

The judge held that a claim for infringement ofoeeign
copyright should be justiciable in England. On therits of
the US claim, the judge held that copyright sulesish the
Stormtrooper helmets sold by Ainsworth because thege
notutilitarian or functional under US copyright lawe also
found that the US copyright had been infringed.isTh in
stark contrast with the judge's findings in respddnfringe-
ment in England under English copyright law. Tihelge

held that because the Stormtrooper helmets were not
“sculptures” under English copyright law they weis copy-
rightworks and thus there could be no infringemantAins-
worth under English copyright law.

The consequences of the determination that USrigipy
existed and had been infringed would have beerVelt
through in a further hearing, however prior to ththe case
was appealed.

The Court of Appeal Decision

Lucasfilm appealed the first instance finding tkapy-
right did not subsist in the helmets under Englesh. The
Court of Appeal upheld the decision of the judgdirat in-
stance on this point. In relation to the US issuggasfilm
appealed the decision not to enforce the US dejiaddfment.
Ainsworth cross-appealed the decision that the iEmdTourt
could enforce the US copyright.

Enforcement of the US Judgment

In determining whether the US judgment could be en
forced, the Court of Appeal, like at first instandooked at
whether Ainsworth had sufficient “presence” in ths.

Lucasfilm contended that Ainsworth's website haerb
particularly targeted at US customers and thisciaghid pres-
ence in the US. Prices were quoted in US dollaferk be-
ing expressed in sterling. No other currenciesewgaroted.
Also, shipping charges for the US (and Canada) spezi-
fied before shipping charges to the UK and elsewher

The Court considered whether a website was fundame
tally different from other means that have enaltlaginesses
to present themselves and their products where dheynot
themselves present, for example such as advertidsjribe
post, telephone and fax. The Court decided tlaktivas no
difference. Indeed, it went on to state that thenipresence
of the internet would suggest that it does not tereautside
the jurisdiction in which the website owners aregemt, that
presence necessary to suggest allegiance to tre dhan-
other country, which has been recognised as nagefssahe
enforceability of that country's judgments in thagksh
Courts.

Accordingly, the Court dismissed Lucasfiim's agpea
this point.

(Continued on page 46)
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Enforcement by English Courts of US Copyright

It was undisputed between the parties that Lulcasfi
owned US copyrights in the helmets and armor arad th
Ainsworth had infringed them. What was to be dedidvas
whether the English Court had jurisdiction to haaraim in
respect of those US copyrights. Having determihetithere
was no binding authority on the point, the Court ha de-
cide itself whether claims for infringement of faye, non-
EU (or Lugano) copyrights are justicable under Efglaw.

The Court found that such claims are non-justieatlts
reasoning included the following:

+ Infringement of an IP right (especially copyrighhigh

is largely unharmonized between the US and UK) is

essentially a local matter involving local policiesd
local public interest. It is a matter for locatiges.

¢ Extra-territorial jurisdiction will involve a resasimt on
actions in another country — an interference wipicha
facia a foreign judge should avoid.

+ If national courts of different countries all assufaris-
diction, there is far too much room for forum-shgp

¢ Those concerned with international agreements about

copyright have refrained from putting in place ginee
for the international litigation of copyrights blyet courts
of a single state. A system of mutual recognitafn
copyright jurisdiction and of copyright judgmentsudd
have been created, but it has not.

The Court of Appeal was not impressed by the ssp@po
difference in principle between questions of subsise of
the copyright and its infringement, i.e. that althb a court
may not have jurisdiction over the former; it stlhudver the
latter. It is said that questions as to subsigteara registra-
tion, call in to question a sovereign act, wheia&ingement
does not. However, adjudicating on infringemenit itself
often require the foreign court to decide on thepscof the
right granted by the foreign sovereign state. @oeing the
scope of intellectual property rights granted bgoaereign
state in a foreign court carries with it the foreigpurt ruling
on the scope of a sovereign act, which is not diffein kind
from ruling on its validity. It makes no differemavhether

the right is one which requires registration.

The Court of Appeal concluded that for sound poliea-
sons the supposed international jurisdiction owvepycight
infringement claims does not exist. If it wereb® created it
should be by treaty with all the necessary rulesekample
about mutual recognition.

Comment

The Court of Appeal brings an uneasy outcome for L
casfilm. Not only is it unable to enforce its USpgright
judgment in England, the English Court of Appea$ luke-
clined jurisdiction to hear Lucasfiim's claim inspect of
infringements of US copyright. As a result Luchsfhas no
financial remedy against Mr Ainsworth for the imiging acts
committed by him in the US, which the US Court amted
to $20 million in damages.

This may well be seen as an unsatisfactory positiot
unless or until a treaty is agreed to alter théigiaility of
foreign copyright infringements and/or enforcemehtfor-
eign judgments in the circumstances of this cdde,d posi-
tion that may well arise again and arguably undeesithe
value of intellectual property rights in certairsea.

Loretta Pugh is an associate at Taylor Wessing lihP
London. Lucasfiim was represented by Michael BlQh
and Alan Bryson (instructed by Harbottle Lewis)insWorth
was represented by Alastair Wilson QC and Georgenéfa
(instructed by Simmons Cooper Andrew LLP).

Any developments other
MLRC members
should know about?

Let us know.
Media Law Resource Center
520 Eight Avenue, North Tower
New York, NY 10018

Phone: (212) 337-0200
E-mail: medialaw@medialaw.org
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Ethics Corner

The “Prospective Client” Under Model
Rule 1.18 and Motions to Disqualify

By William L. Chapman

This is the third article published in thghics Corner
discussingModel Rule 1.18"“Duties to a Prospective Client.”
The first article, ABA Model Rule 1.18: Lawyering and the
“Prospective Client written by the author, appeared in the
March 2007 MedialLawLetter.
who is a prospective client, the duty of confidality to a
prospective client, significantly harmful informati and the
ethical consequences of having such information.

The second article Unsolicited E-mail and Website De-
sign” written by Gary L. Boswick, appeared in October
2009. It discussed the prospect of senders ofligited e-
mail becoming prospective clients and the confiicinterest
issues raised thereby. The article reviewed seséate eth-
ics opinions that dealt with whether a lawyer whaxd hre-
ceived an unsolicited e-mail was disqualified froepresent-

It addressed such ssaE

ing the sender’s adversary. Drawing on those op#ithe
article suggested that to minimize the likelihoddlisqualifi-

cation websites should contain a prominent dis@aaimarn-
ing visitors not to send confidential informationtii a con-
flicts check had been completed and the lawyeragased to
take on the representation.

Model Rule 1.18pr a variant of it, has been adopted
most jurisdictions. Courts in jurisdictions thaave not
adopted the rule have looked to it for guidanceeisolving
issues concerning prospective clients. The rulef imterest

in

to media lawyers who are involved in newsgatheigsyes
and prepublication review, counseling that ofters tlaem
working with at least several of their clients’ doyees.
Plaintiffs suing their clients often name as addiéil defen-
dants anyone they believe was involved in the lartit issue.
In such cases, media lawyers usually prefer toessmt all
the defendants to present a united front and uhifiefense
strategy and theme. Transactional work also cese iasues
concerning Rule 1.18 in this time of downsizing,dmaecon-
solidation and collaboration between “old” and “rienedia.
Since “forewarned is forearmed” this article wdikcuss

how courts have addressed motions to disqualifyedbam
Rule 1.18. The cases indicate that prospectiventcissues
continue to arise out of a variety of everyday,efém-face
communications.

Conn v. United States Steel Corporation
2009 WL 260955 (M.D. Ind. 2009):

In an employment termination case, the plaintifigitt to
disqualify an attorney who represented the pldiatfargain-
ing unit. In that capacity the attorney met witle plaintiff to
discuss her termination, after which he recommerstiedfile
a sex discrimination case against her employere glaintiff
filed a sex discrimination case but it was agathst union,
not her employer, and moved to disqualify the aggrfrom
representing the union.

The court cited Seventh Circuit law “caution[intijat
disqualification is a prophylactic device employtedprotect
the attorney-client relationship ... ‘which courtoahd hesi-
tate to impose except when absolutely necessaig.”at *4.
It added that while courts should “resolve doubtgaivor of
disqualification,” motions to disqualify “‘shouldebviewed
with extreme caution for they can be misused alnigoes
of harassment.”ld.

Turning to Rule 1.18, the court noted that thenpiff did
not claim she was a prospective client of the a#yy rather,
she alleged that the attorney had offered to assisin filing
a discrimination case against her employéd. at *5. Of
importance to the court, however, was the plaistifdilure
to identify “any information the attorney learnedrithg the
meeting that “he did not already know through higang
representation as the Union’s attorney” or “anyoinfation
he received from her ... that ‘could be significarttigrmful
to her in this matter,” citing Rule 1.18(c)d. at *6. Given
those findings, the court denied the motion to wkdidy.

(Continued on page 48)
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Chemcraft Holdings Corp. v. Shayban
2006 WL 2839255 (N.C. Super. 2006)

In another employment termination case, the engsloy
plaintiff filed a declaratory judgment action to telemine
whether certain provisions of its former presidergmploy-
ment agreement were valid and enforceable. Ageeiving
notice of the case, the former president spoke anithttorney
and faxed him three documents that discussed hogm
ment, his interpretation of the agreement, reasmnentering
into it, settlement possibilities and possible rcigiagainst the
plaintiff. Id. at *2. But the attorney had a conflict of intgtre
and referred the former president to a second reyorto
whom he e-mailed the three documents.

The second attorney received the e-mail but cleimet
to have read the documents. He spoke with thedppresi-
dent by telephone, and the court noted that what dia-
cussed was “in great disputeld. at *3. According to the
former president, the conversation lasted more gmin-
utes and “included discussion of ‘substantive mati@volv-
ing the lawsuit, as well as Defendant’s thoughtd perspec-
tives on the claims and counterclaims,” after whilch sec-
ond attorney agreed to represent hihd. For his part, the
second attorney denied there was a substantivesisn or
that he had agreed to represent the former presidén In-
stead, he stated he disclosed that he had repedsiat plain-
tiff and stated he would need a waiver of conflithe former
president asked him to inquire about a waiver,loen the
attorney did the plaintiff refused to grant ofeb.

About a month later the second attorney was atkeep-
resent the plaintiff in the case. He sought amiopi from the
state bar, which responded that if he had not vedeany
confidential information he could undertake theresgnta-
tion. At that point the attorney still had not dethe three
documents attached to the e-mail and undertookejiesen-
tation. The former president then moved to diséuaim.

In ruling on the motion, the court stated it woueé
guided by three principles. First, “attorneys picacg before
the courts bear the burden of ensuring the abseiaey con-
flicts,” citing Rule 1.7.Id. at *4. Second, attorneys “are re-
sponsible for reading what is sent to them. Thisdt only
good practice, it is also part of a lawyer’s dutyatvoid con-
flicts.” 1d. Finally, to maintain “public confidence in our
system of justice demands that courts prevent éwenap-

pearance of impropriety and thus resolve any ahdalbts
in favor of disqualification.”ld.

The court ruled that the former president was @sjpec-
tive client and looked to Rule 1.18 to decide thatiom. It
stated that the problem arose from the secondnatyonot
discovering the attachments to the e-mail and #mesigve
information they containedd. at *5. “This represents one
example among many this Court sees regularly oblpros
created by email that would not have existed withgy docu-
ments. The reality is that much legal businesscmcespon-
dence is done by e-mail, and lawyers must leauséoit with
the same degree of care they formerly gave to pdpeu-
ments they created or receivedld. at 5. The court added:
“By receiving the email, [the second attorney] ...svam con-
structive notice of his possession of sensitiveudzents and
should have taken steps to avoid a conflict ofrederelated
to those documents.Id.

The court relied on the significant harm standar@ule
1.18(c) in ordering disqualification. It ruled thalthough
there is no evidence the second attorney had usezl/ealed
the information in the attachments, he “has rethipesses-
sion of it for a period of months ... namely Defants
thoughts and litigation strategies, [which]certgirould be
‘significantly harmful’ to Defendant if used agaigm in the
present action.”ld. at *7.

Beckenstein Enterprises-Prestige Park, LLC v. Lichtenstein
2004 WL 196683 (Conn. Super. 2004)

The plaintiffs sought to disqualify the law firm
representing the defendant based on a 25-minuteecsation
with an attorney in the firm. According to the ipl#fs, the
conversation concerned litigation they contempldigdging
and was “directly incident to the establishmentaoformal
attorney-client relationship.” Id. at *4. Although
Connecticut had not then adopted Rule 1.18, thertcou
analyzed the motion under Rule 1.18, which, it estat
embodies “prescripts” that “may appropriately seageguides
to the resolution of the issues before this Couid.”

The court ruled that while no attorney-client tiglaship
had been formed, the attorney had “received patintiarm-
ful confidential information” during the conversati Id. at
*5. Looking to Rule 1.18(d)(2), the court foundthihe attor-

(Continued on page 49)
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ney had taken “reasonable steps to avoid exposucertfi-
dential information other than information apprepei to
determine whether to represent” the plaintifés.at *5. Fur-
ther, the attorney and his firm took “the stepsessary to
both preserve the confidentiality of that infornoatiand al-
low for the firm’s representation of an adversarid’

Initially, the telephone conversation dealt widlemtifying
the individuals and entities involved so the atéyrreould
determine whether a conflict existedd. The conversation
then turned to the merits of the plaintiffs’ casdth the
plaintiffs at one point stating their intention $oie another
law firm. The attorney “promptly stated that heulktb not
represent them due to his relationship with the fiamm and
the telephone conversation endedll. According to the
court, the attorney did “everything that could bgected of
him to avoid learning confidential information bewyb that
necessary to decide if representation was apptegriéd. at
5.

The court also ruled that the law firm “timely aaffec-
tively screened” the lawyer from participation imetcase.
After being informed of the disqualification issubg firm
“promptly sent a memo to all attorneys and empleyeafethe
law firm instructing them that they are prohibittEdm dis-
cussing this action or its subject matter with [&torney]...
no confidential information has been conveyed ..angone
else in the firm and, in light of his present lakmemory, he
possesses no confidential information to conveld” And,
as required by Rule 1.18(d)(2), the court ruled tha law
firm gave “timely and adequate written notice” te tplain-
tiffs. Id. at *6.

Capital Pop Associates, LLC v. Capital City
Economic Development Authority
2006 WL 1391382 (Conn. Super. 2006)

A non-party, a prospective deponent moved to quash
deposition subpoena on the ground of conflict dérest.
After the plaintiff brought suit over its terminati as the
developer of a city project, the defendants asked rton-
party whether his company might take over the ptojdhe
non-party decided to retain counsel to negotiatagirement
with the defendants. He met with an attorney isclosed
that his firm, through a different attorney, repmeed the

plaintiff, but did not disclose that it was in caation with
the suit against the defendants.

The court found that the meeting with the attormeas
for more than an hour and included discussions tadowm-
ber of confidential matters, such as how the defatslsolic-
ited the non-party’s interest in the project, thfcial con-
dition of his company, modifications to the exigtiproject
plans, environmental and community issues, estidnpte-
ject costs, time constraints, and the financialcitre of an
agreement with the defendants. at *2.

The following day, the non-party met with the defants
and mentioned the possibility that he would rethia attor-
ney’s law firm. The defendants responded thatldhefirm
could not act as the non-party’s counsel becausepite-
sented the plaintiff in the case. The non-pargntkold the
attorney his firm was out, refused the attorneggquest to
reconsider the decision and retained another law fi

About three months later, the attorney’s law fsubpoe-
naed the non-party for deposition. The non-partved to
quash on the ground that the law firm “cannot exarhim
in an adversarial setting because of duties owelding by
virtue of the meeting he had with the attornéy.

In analyzing the issue, the court first observieat dis-
qualification “is a remedy that serves to enfotice lawyer’s
duty of absolute fidelity and to guard against ttaanger of
inadvertent use of confidential information.’Id. at *3. It
added that the “interests in play in a motion tegdalify are
(1) the former client’s interest in protecting ciolential in-
formation; (2) the present client’s interest inteing coun-
sel of its choice; and (3) the public’s interesttlie scrupu-
lous administration of justice.fd.

The court, following the lead of the court in tBecken-
steincase (discussed above), looked to Model Rule artB
granted the motion to quash. It stated that noh¢he
“timely prophylactic efforts” taken by the law firim Beck-
ensteinwere taken by the attorney in the present cadee T
court ruled that the non-party’s “relationship wttre defen-
dants and his preliminary conversations with thane][ sig-
nificant from an evidentiary standpoint and plagié@ non-
party] ... in an adversarial position with respecthe plain-
tiff even though he is not a defendant in this cadd. at *6.
It stated that absent waivers from the non-parti/tae plain-
tiff, the meeting with the attorney should not halaken
place. Id. The court held that “a third-party depositionaof

(Continued on page 50)
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former client is unethical because it is likely th)pit the duty
of loyalty to one client against the duty to anothend 2.)
risks breaking the duty of confidentiality to thepbnent.”
Id. at *7.

Factory Mutual I nsurance Co. v. Apcompower, Inc.
2009 WL 3234128 (W.D. Mich. 2009)

The defendant moved to disqualify the law firmresent-
ing the plaintiffs. Michigan had not adopted Rl48, but
the court stated that “the similarities of ...Rulel8.and
MRPC 1.9 suggest that Rule 1.18 espouses the senw-p
ples as MRPC 1.9 ... Both rules bar representatiotthe
same or a substantially related matter when thiéegainter-
ests are materially adverse’... Rule 1.18 bars diseck of
confidential information ‘except as Rule 1.9 wouldrmit
with respect to information of a former client.’hd&@ primary
difference between the rules is that representaisomot
barred by...Rule 1.18 unless ‘the lawyer receivedrimation
from the prospective client that could be signifitt harmful
to that person in the matter.Td. at *3.

The court ruled that the law firm had receivednHig
cantly harmful, confidential information when itceved an
engineering expert report from the defendant’s raisce
company, Allianz, and spoke with the engineer bgngh Id.
at *4. However, it ruled that the defendant hadvea any
conflict because the law firm had disclosed thatats repre-
senting the plaintiffs and that disclosure “wasfisignt to
inform Allianz of all the potential material advereffects
arising out of the representationld. at *4.

Leev. Cintron
2009 WL 3199222 (N.Y. Sup. 2009)

The plaintiff moved to disqualify the defendarditorney
in a case where she alleged intentional inflicidemotional
distress and other torts. Two years earlier, thapff had
consulted with the defendant’s attorney about egrEng
her in a custody and support case concerning d shié had
with the defendant, but did not retain the attornigly at *1.

The court stated that a party’s right “to be repreéed by
counsel of his or her own choosing is a valuedtrighich
should not be abridged absent a clear showing &yrtbvant

that disqualification is warranted ... any doutdd@the exis-
tence of a conflict of interest must be resolvedawor of
disqualification...an attorney must avoid not onle tfact,
but also the appearance of representing confligtiterests.”
Id.

At the time the disqualification issue arose, N¥ark
had not adopted the Rules of Professional CondEot. this
reason, the court ruled that the plaintiff's reianon Rule
1.18 was misplaced. Nevertheless, the court statdit is
well established that the fiduciary relationshipsérg be-
tween attorney and client extends to preliminargstdtation
by a prospective client with a view toward retentiof the
attorney, even where actual employment does ne¢.arid.
at *2 (citing, among other authorities, Code of Rrssional
Responsibility EC 4-1).

The court ruled that although the “ultimate issaes not
identical, both the prior child custody and suppaution, for
which plaintiff originally sought legal servicesofn [the at-
torney] ... and the present litigation involve, agithcore, the
nature of the relationship between plaintiff andeddant.”
Id. at *2. It noted that there was a dispute as hatwvas
actually disclosed during the preliminary considtatand
that the attorney stated he had no recollectioh dbafiden-
tial secrets had been revealed. But it concluded fthe
plaintiff has alleged the disclosure of the typardbrmation
that could, even inadvertently, provide a strategizantage
to defendant in this case. ... It is also reasongbiefer that,
during the course of the preliminary consultatifthe attor-
ney] ... obtained confidential or strategically vdieinfor-
mation about the parties’ alleged abusive relatigm$ Id.
The court ruled that “the prudent action under ¢ireum-
stances is to disqualify [the attorney] ... from hat repre-
sentation of defendant in this actiond.

What guidance can media lawyers take from thesé de
sions when faced with a motion to disqualify filed a pro-
spective client?

¢ Even if they practice in a jurisdiction that hast no
adopted Rule 1.18, the court likely would look he tule
in deciding the motion, given the rule’s overlapthwi
Rule 1.9 and Restatement (Third) of the Law Govayni
Lawyers §15 (2000).

(Continued on page 51)
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¢

Disqualification motions are prophylactic devices t
protect confidential information communicated dgrin
an attorney-client/prospective client consultation.

Because such motions can be misused, courts should
view them with caution and grant them only whenesec
sary.

Although “appearance of impropriety” no longer is a
standard in the Model Rules, courts remain sermsiiiv
appearances to instill public confidence in the aim
stration of justice.

During an unsolicited or initial consultation withpro-
spective client, a lawyer should first determineovthe
prospective adversaries are to do a conflict ctoedkre
obtaining any confidential informatiorSeeRule 1.18(d)

).

+ If a lawyer does not undertake the representatidrhbs
received confidential information from the prospest
client, the screening and notification requiremeats
Rule 1.18(d)(2) must be effected to avoid disqigaif
tion.

At least one state court has ruled that attornays tesponsi-
ble for reading what is sent to them,” includingmail.
Chemcraft Holdings Corp.2006 WL 2839255 at *4. As
discussed at the outset of this article, Gary Bok\wiarticle
suggests that unsolicited e-mail should not convertsender
into a prospective client where the attorney’s \itebsarries
a prominent disclaimer.

Unsolicited e-mail sent directly to a lawyer’s @imad-
dress, not through the firm’s website, should bemptly
returned to the sender as soon the attorney redlieesender
is seeking representation.

William L. Chapman is a partner at Orr & Reno i
cord, New Hampshire.

Notes

1.The decision contains a fairly extended discusgb the
court’s responsibility to maintain public confidenby being
sensitive to “the perception created by the lawsyeonduct,”
noting that the defendant “reasonably could be eored”
because the second lawyer “had in his possessiandaths a
memorandum containing his thoughts on his claint laiga-
tion strategy ... and without any consultation withtabout a
conflict, suddenly appeared as his opponent Id."at *6.

2. Connecticut adopted Rule 1,18 in 2006, effecliapsuary 1,
2007.

3. The court also referred to the Restatement @Jhof The
Law Governing Lawyers, 815(2)(2000), which it sthte
“recognizes similar obligations of a lawyer withspect to a
prospective client.”ld. at *5.

4. The firm received notice on March 29, 2004 & gotential
conflict, investigated and replied one month laket the law-
yer had been screeneltl. at *6.

5. The defendants sought to disqualify the attdmkw firm

from representing the plaintiff on the basis of theeting with
the non-party, but the court held that the defetsxldacked
standing to bring the motion. It rejected the angat that the
law firm “will gain an advantage from its own imgmaety, and
this disadvantage to the defendants confers upam #tanding
to move for disqualification,” ruling that the lgfwm “owes no
duty of confidentiality to the defendants .. .d. at *8.

6. The court citedanner v. City of Flint99 Fed Appx. 29 (6
Cir. 2004), for the proposition that consultatioithaan attor-
ney “establishes a relationship akin to that ofadtorney and
existing client.” Id. at *2.

7. The court ruled that Allianz's waiver was binglion the
defendant because it “was cooperating with AlliaZmprepar-
ing for litigation,” that the waiver was unequivdcand
“Allianz was, in a very real sense, acting forabieast jointly
with, AP, AP should be bound by the waiveid. at *5.

8. New York adopted its version of the Rules off@seional
Conduct, including Rule 1.18, on April 1, 2009.
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