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Rolling Stone Editorial Content Recelves

Broad First Amendment Protection
Not Commercial Speech Because of Gatefold AdvertiseContext

By Elizabeth McNamara,
Thomas Burke and Rochelle Wilcox
The California Court of Appeal issued its highly-
anticipated decision istewart v. Rolling Stonen January

folds.”

28, 2010.
who sell advertising in their pages
court ruled in Rolling Stone’s
favor, broadly affirming the First
Amendment’'s protection of the

editorial content at the heart of the |

lawsuit.

Plaintiffs, two indie rock

bands, had sued Rolling Stone and __’

R.J. Reynolds claiming false en-

dorsement misappropriation based \ :

on a “butterfly gatefold” magazine
insert that included Rolling
Stone’s editorial feature, “Indie
Rock Universe,” along with a
Camel advertisement.
of plaintiffs and roughly a hun-
dred other bands were included in
Indie Rock Universe, although

none were named in the Camel ad. [

The trial court denied Rolling
Stone’s Special Motion to Strike
under California’s anti-SLAPP
statute and Rolling Stone ap-
pealed. In a careful analysis, the
Court of Appeal reversed the trial
court, finding that the editorial
content was not converted into
commercial speech due to its adja-

cency to the Camel ad, and that the editorial cintas enti-

tled to the full protection of the First

Rolling Stone Editorial / Adjacent Camel Ad

In a decision that will be welcome ndws all

The names |

or on theirgoamns, the pages.

| TEsE-N

Stone

Plaintiffs, two indie rock bands, had sued Rolling
and R.J. Reynolds claiming false endorsement misap-
propriation based on a “butterfly gatefold” magazin e

insert that included Rolling Stone’s editorial feat ure,
“Indie Rock Universe,” along with a Camel advertise -
ment.

Amendment.

three foldout inserts, known in the industry asttérily gate-
Gatefolds are inserts consisting of fowntnuous
pages, folded inward, so that the pages must biedobut in
order to reveal the editorial content at the cent®atefolds
typically include advertising interspersed with teditorial
The four continuous pages of content inctreer

are, for Rolling Stone, usually

exclusively editorial content, al-

though they may share space with
the advertisement. The gatefold
at issue in this litigation contained
Rolling Stone’s editorial content

titted “Indie Rock Universe” and

a Camel advertisement promoting
Camel's “The Farm” website,

which is “committed to support-

ing & promoting independent

record labels.”

As was its normal practice,
Rolling Stone advised R.J. Rey-
nolds (“RJR”) what the topic of
the editorial content in the gate-
fold would be — here, “indie
rock.” However, it provided no
additional information to RJR.
The editorial content and the ad-
vertisement were produced sepa-
rately, without any input by the
other party, and came together
only in the final production of the
magazine.

Rolling Stone included the
typical indicia that Indie Rock

Universe was editorial, including listing it in thEable of
Contents and adding standard elements such asdarbamd

credits on the introductory page. The Camel adthadre-

quired surgeon general warning and other elemdrastypi-

cal cigarette advertisement (which were not inctlida any

In its November 15, 2007, issue, Rolling Stonduded

(Continued on page 4)
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(Continued from page 3)
of the Indie Rock Universe pages).

Plaintiffs sued Rolling Stone and RJR alleging own
law and statutory misappropriation and unfair bessprac-
tices. Rolling Stone filed a Special Motion toilsr under
California’s anti-SLAPP statute, Code of Civil Pedtre
Section 425.16.

The trial court denied the anti-SLAPP motion, dading
that a jury could find that defendants’ layout d&m had
created “an allegedly integrated 9-page advertis¢hior
Camel cigarettes. Rolling Stone appealed.

Court of Appeal Decision

The Court of Appeal unanimously reversed the tr@irt.
Initially, it rejected plaintiffs’ argument that é¢hcase was
exempt from the anti-SLAPP statute under Code ofil Ci
Procedure Section 425.17(c), which removes centaim-
mercial speech from the anti-SLAPP statute’s ptaiac
finding that plaintiffs had not established eachtludt stat-
ute’s elements. The court also rejected all ointifés’ other
attempts to avoid the anti-SLAPP statute, holdihgt tthe
speech at issue fell comfortably with the statuteg@ad pro-
tections.

The Court next turned to the merits of plaintifdaims.
It first agreed with numerous other courts thastAmend-
ment requirements as enunciated\Niew York Times Co. v.

Sullivan (1964) 376 U.S. 254 apply to misappropriation

claims. Explaining that entertainment receivesshme pro-
tection as factual news reports, the Court held ‘thalefen-
dant publisher may assert that the actual mal&edstrd ap-
plies to claims for commercial misappropriation,etirer the
claims are brought under the common law or undetil Ci
Code section 3344.”

In the heart of the opinion, the Court held thatliRg
Stone’s editorial feature is “noncommercial speasta mat-
ter of law.” It initially held that the trial coterred in defer-
ring the issue to the trier of fact because theigmdid not
disagree as to the facts of the case.

The Court then turned to the California Supremer€s

decision inKasky v. Nike, Inc27 Cal.4th 939 (2002) and the

elements for identifying commercial speech — “theaker,
the intended audience, and the content of the messad-
dressing the first element, the Court found thafaitored
Rolling Stone, explaining:

While defendants sell advertising that markets
goods and services, they have no direct financial
interest in the companies that purchase this adver-
tising or in the products these advertisers sell.
Rolling Stone magazine is merely the medium
through which commercial messages are delivered
by the actual commercial speakers, namely, the
advertisers themselves. Rolling Stone magazine
is primarily a periodical commentating on events
of political and cultural interests of the day.s It
articles critically assess these interests. While
advertising naturally assists in the financinghadf t
magazine, the publication’s editorial purpose is
the presentation of written analysis of the contem-
porary American scene — noncommercial speech.

The Court also held that the remaining elementsréd
Rolling Stone and supported the conclusion thateliRbck
Universe is “editorial, noncommercial speech.” fdtund
strong support for its conclusion in Ninth Circlaitv, includ-
ing the contrasting decisions Hoffman v. Capital Cities/
ABC, Inc. (9th Cir. 2001) 255 F.3d 1180 (where editorial
speech was protected) aBdwning v. Abercrombie & Fitch
(9th Cir. 2001) 265 F.3d 994 (where speech thatdtelad-
vertise the publisher’s own product was not prate)t

Shifting its focus to the feature itself and thedence in
the record, the Court found that no evidence supggpslain-
tiffs’ claim that the feature was commercial speedttitially,
the Court rejected the trial court’s conclusiont tiee feature
might be characterized as commercial speech baseddoe
Rock Universe’s unique elements, including the abseof
Rolling Stone’s standard typeface in the feature e lack
of a border on the interior pages. “The employnmnRoll-
ing Stone of whimsical expression in designing iinfational
pages of its magazine should not necessarily beedur The
union between artistic graphics and written commagntan
be a welcomed change to the columnar presentatiomay
current publications.”

Moreover, the undisputed evidence in the recorp- su
ported the Court’s conclusion, particularly Rollirgjone’s
declarations discussing the “wall” between editoaiad ad-
vertising that ensured that one group would nduerfce the
other. The Court concluded:

Simply put, there is no legal precedent for
(Continued on page 5)
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converting honcommercial speech into com-
mercial speech merely based on its proximity
to the latter. There is also no precedent for
converting a noncommercial speaker into a
commercial speaker in the absence of any
direct interest in the product or service being
sold. We thus conclude that the Feature is
noncommercial speech.

advertising. ...

Having so concluded, the
Court next asked whether
plaintiffs offered any evidence
of actual malice to overcome
Rolling Stone’s First Amend-
ment protection. Because
plaintiffs presented no evi-
dence on this issue, Rolling
Stone’s declarations were un{
disputed.

They revealed that Rolling
Stone advised RJR of the gatef £
fold’s topic, indie rock, but
“[bleyond this limited shared
knowledge, there was no evi-
dence of any intentional collu-
sion to misappropriate plain-
tiffs’ identities.” At the most
Rolling Stone was negligentf
and perhaps it “could have
done more ‘to ensure that [the
Feature] and the Camel adver jgs

tisement were sufficiently dis-

tinct.”” However, negligence The gatefold atissue in this litigation contained
. . torial content titled “Indie Rock Universe” and a C
cannot suffice to establish ac- ment promoting Camel's “The Farm” website, which is

tual malice. “Accordingly, to supporting & promoting independent record labels
plaintiffs cannot surmount the

defense raised by defendants and the misappraprielkims
are subject to dismissal under section 425.16.”

Finally, the Court turned to the “constitutionajht guar-
anteeing freedom of the press,” which it found éaderves as
a bar to plaintiffs’ causes of action.” The Cougiterated the
broad protection of editorial discretion, which shbeen ex-
tended to the content and placement of advertisexrieDis-
cussing an Eleventh Circuit decision that rejectetliability
for the content of advertisements, the Court ratest that “if

Rolling Stone’sedi-
amel adve tise-

committed

speech.

state tort law places too heavy a burden on pusshvith
respect to the advertisements they print, the éédiability
might impermissibly impose a form of self-censopstain
publishers.” Magazines are replete with advertesatst as a
result all editorial content “is, in a sense, ‘emibed’ with
But we see no principled legal distion
between a page of editorial content that is prededwl fol-
lowed by full-page ads, and the gatefold formatwhich the
ads appear only on the reverse side of a featpegjss.”

Interplay with Other
Right of Publicity Cases

One question that the
Court of Appeal could not
answer is whereétewart v.
Rolling Stonewill fit in the
myriad of cases addressing
right of publicity claims.
Some commentators have
expressed their belief that
the actual malice test does
not fit within misappropria-
tion law, which protects
rights of publicity and not
reputation.

Yet, application of ac-
tual malice made perfect
sense in this case, where
Rolling Stone intended to
and did create editorial con-
tent, with no commercial
motive. This is exactly the
type of speech thaNew
York Times v. Sullivapro-
tects, regardless of the claim
alleged based on that

Moreover, plaintiffs’ claims were based on an gdie
false endorsement — they argued that the juxtaposgitf the
editorial content and the advertisement createdalse im-
pression that they endorsed Camel cigarettes. &Vhwain-
tiffs’ claims are based on a false implication ttadlege can
be drawn from editorial content, it is in keepinghnestab-
lished law that the plaintiffs must provide evidertbatRoll-

(Continued on page 6)
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ing Stondntended or endorsed the false implicationRdfl-

ing Stoné& speech had been commercial — if it had used
plaintiffs’ names in an advertisement to promote dwn
product, as in the typical right of publicity claimthe court
would not have applied the actual malice test. tRat was
not this case.

Despite the welcome addition Stewart v. Rolling Stone
to the growing body of cases protecting media iestit
against misappropriation claims, courts continuettaggle
to draw lines between protected and unprotecteccépe
One recent example came in the Northern Districtalffor-
nia, where the federal court rejected motions soniis and a
SLAPP motion in companion cases filed by a fornmalege
football player (on behalf of himself and those itanhy situ-
ated) against Electronic Arts, Inc. (“EA”), and thational
Collegiate Athletics Ass'n (“NCAA”"), challenging ¢hal-
leged use of plaintiff's likeness in an EA game,CNA
Football.” Keller v. Electronic Arts et alNo. C 09-1967
(N.D. Cal. Feb. 8, 2010) (Wilken, J.).

In rejecting EA’s First Amendment defense, the rtou
rigidly applied the transformative use test adopte@omedy
Il v. Saderup,25 Cal. 4th387 (2001). Comparing the
plainly transformative use ilWinter v. DC Comigs30 Cal.
4th 881 (2003), with the literal non-transformatidepiction
found in Comedy lll,the Keller court found that EA’'s use
was not transformative because the virtual playehé video
game was “represented as he was: the startingegback
for Arizona State University,” which was “far frothe trans-
mogrification of the Winter brothers” Winter.

Further, the court rejected the argument thatmbiek as a
whole was transformative, finding that this “broadw” is
not supported by the law and instead the court mnigtlook
at whether the depiction of the plaintiff in theded game
was transformative.

The Keller decision underscores the limited logical reach
of the transformative use test to all expressiveks/beyond
the artistic rendering at issue @omedy lll. Literal depic-
tions cannot be the defining issue for whethereaafssome-
one’s name or likeness is transformative. Nor khdhbe
issue of the use be one considered out of the xointevhich
the use appears.

Consider fiction or non-fiction expressive workske
books or documentaries) where individuals are ofiewl
necessarily “‘represented as they are.” The tramsftive
quality of these uses arises in no small part dthe context

in which the name or likeness appears.

These works would most likely enjoy the publiceirgst
defense or an exemption under California’s stayutight of
publicity, but they also unquestionably are “tramsfative”
uses. Case after case has found video gameseixpbessive
works on equal standing with works such as bool®vies
and television.

There is no logical distinction between video game
(which create a highly creative and virtual worldrther
transformed by the player’s interaction with thenga and
other protected works.

Whether the transformative use test, public irstee-
fense or specific statutory exemptions are applied,video
games should enjoy the same protections and defemse
other expressive works. We suspect that the N@ithuit
will weigh in to further address this issue.

Conclusion

The Court’s holding irStewart v. Rolling Stonand its
careful analysis are good news for publishers amedtors.
Although plaintiffs’ emotional appeal to “trust yoeyes”
held sway with the trial court, the Court of Appéalsted,
instead, settled law.

It followed well-established California law defirgj com-
mercial speech to find that editorial content carve con-
verted into commercial speech by happenstancelaatifis
claimed here.

It also embraced the line of California and Niincuit
cases that require evidence of actual malice td hopub-
lisher liable for its noncommercial speech relatedublic
figures, regardless of the claim alleged, and gmetely
dismissed the case given the absence of any ewddémat
Rolling Stone intended the false endorsement allelge
plaintiffs.

As media companies become more innovative in the a
vertisements that they publish in today’'s compsitenvi-
ronment, they can take some solace from the Caldor
court’s faithful adherence to the First Amendmeningiples
on which they have always relied.

Elizabeth McNamara, Thomas Burke and Rochelle Wil-
cox of Davis Wright Tremaine represented Wenneridjed
publisher of the Rolling Stone, in the trial coarid on ap-
peal. Plaintiffs were represented by ChristophamHand
Gisu Sadaghiani oBartko, Zankel, Tarrant & Miller in San
Francisco.
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Right of Publicity Grabs Legislative Attention

A number of state legislatures are considerintg bilat would create a right of publicity for desed persons or amend
existing right of publicity statutes. Below is@nsmary of bills introduced in 2010.

NEW YORK
The New York State Senate again introduced letpsiahat would amend the state’s “right of privastatute, Civil

Rights Law 88 50-51, to create a right of publidity the deceased. Current law limits the righpo¥acy to living persons.

The bill, S.6790 would prohibit use of a deceased person’s namgit, voice or picture for advertising or purpesof
trade without the consent of the registered rigiatisler. 1t would apply retroactively to personsondiied within 70 years of
the effective date. The bill lists a number of rgsive works exempt from the consent requiremediiiding a catch-all for
editorial and artistic expressive works, and exengutvertising for all such works. It also provides exemption for “non-
utilitarian expressive works,” an undefined terifhe existing statute, Civil Rights Law 8§ 50-51gdmot provide any such
exemptions.

The bill requires rights holders to register witle Secretary of State before bringing any actmrafviolation. Although
the bill expressly states that uses occurring gadhe bill's effective date would not be subjezxtiability, the permissibility
of existing uses once a rights holder registetmidear.

S.6790 was introduced by Senators John SampsdBrqBklyn), Martin Golden (R-Brooklyn) and Eric Adanm(D-
Brooklyn) on February 5, 2010. Sen. Golden wagtivaary sponsor of similar legislation in 2007 &@D8, which a number
of media organizations actively opposed. In ARAD9, Senator Eric Schneiderman (D-Manhattan/Bramxdduced similar
legislation §.5066, but unlike bills sponsored by Sen. Golden, iuldoonly apply prospectively.

The estates of deceased celebrities, includinglyiaMonroe and Arthur Ashe, have been lobbying dogation of a right
of publicity for the deceased. S.6790 has bearned to the Codes Committee.

INDIANA

On February 2, 2010, the Indiana House of Reptateas passed a bill amending the state’s exidtiigigt of publicity
statute to expressly provide that the statute wapldly retroactively “to a cause of action commehaéier June 30, 1994,
regardless of when the cause of action arose.” bilhedB.1335 further provides that if a deceased person disthte or in-
testate before July 1, 1994, the rights recognizethe statute are deemed to be in the posseskite current rights holder,
and that such rights “are expressly made retroaciicluding to those deceased personalities wid biefore July 2, 1994.”

An earlier version of the bill included languagdatimng that the statute applied to a “personaliggardless of the personal-
ity’s domicile during his/her lifetime or at therte of his/her death and whether the law of theqrelity’s domicile, residence
or state of citizenship recognizes a right of peibfli (including at the time of the personality’satle). The language was re-
moved from the bill that ultimately passed the Hgusut referred to an interim study committee.

The bill has been referred to the Senate CommittelRules and Legislative Procedure.

HAWAII
In January 2010, a bill was introduced in the Ha®Banate that would amend the state’s right oflipitl statute, which
was enacted in July 2009. The b8l2775 would provide a means of registering publicightis with the Department of Com-
merce and Consumer Affairs. It passed the Se@atamittee on Economic Development and Technolagg the Senate
Committee on Judiciary and Government Operatinrfebruary 2010.

OTHER
Legislators in Massachusetts and Michigan are assidering introducing bills that would createght of publicity for
the deceased.
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Join Us For Our Upcoming
Conference at Stanford!

Join MLRC, Stanford Law School's Center for Internet and Society, and the
John S. Knight Journalism Fellowships at Stanford University in Palo Alto on May 6th
starting at 1:00 p.m. (PST) through noon on May 7th.

Meet up with MLRC members, but also folks who work in this new media space.
Co-Chairs: Steve Tapia and James Chadwick, with Chairs Emeritus: Bruce Johnson and Andy Mar
The conference will explore:

¢+ banners, beacons, and behavioral targeting
+ legal issues for internet advertising and monetization
+ ethical issues in the new world of journalism and content distribution
¢+ government, legislative, and regulatory developments
¢ evolving fair use policies in a digital age
¢+ emerging issues with user-generated content and online sourcing

.. .with legal experts from entities including. .

Andrews McNeel Publishing « CBS Interactive » Comcast « Federal Communications
Commission « CBS Interactive » Center for Democracy & Technology Center
for Investigative Reporting ¢ Electronic Frontier Foundation ¢ Facebook
Google  Hearst Newspapers ¢ John S. Knight Journalism Fellowships at Stanford
KPG Ventures ¢ Microsoft « MySpace, Inc. ¢ Online Publishers Association ¢ NBC Universal
Stanford's Center for Internet & Society  YouTube * Key law firms across the country

For more information, or to reqister, click here
or visit http://mlrc-digitallaw.stanford.edu

Conference hotel room bloc only guaranteed through April 7th!

The cost of the Conference is $285 | 8.5 CLE credits.

>> Full program details on next page >>

RETURN TO TABLE OF CONTENTS


http://mlrc-digitallaw.stanford.edu

For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2010 Media Law Resource Center, Inc.

MLRC MediaLawLetter February 2010 Page 9

BANNERS, BEACONS, AND BEHAVIORAL TARGETING:
INTERNET ADVERTISING TECHNOLOGY AND BUSINESS MODELS

The conference begins with an in-depth look at how advertising technology works. We'll talk about ad serving, ad
networks, cookies, web beacons, javascript, and flash cookies, consumer profiling, behavioral and contextual
targeting, deep packet inspection, and the like. Then we'll have a wide-ranging discussion about current and
emerging advertising revenue models with leaders in the digital advertising space (including discussion of hard-
ware, new forms of advertising, and data mining).

Panelists
Jon Hart , Partner, Dow Lohnes PLLC, Moderator
Matthew Carr , General Manager, Microsoft Advertising
Alissa Cooper , Chief Computer Scientist, Center for Democracy & Technology
Dave Hills , General Partner, KPG Ventures
Lincoln Millstein , Senior Vice President for Digital Media, Hearst Newspapers

ENTER THE LAWYERS: LEGAL ISSUES FOR
INTERNET ADVERTISING TECHNOLOGY AND BUSINESS MODELS

Increased focus on new business models, data mining, and targeting raise complex legal and policy issues re-
lated to privacy, liability, and transparency. Our panel of lawyers and government affairs professionals will high-
light the important challenges related to protecting users' privacy while maximizing potential revenue streams.
We'll also discuss the industry's efforts at self-regulation and potential government regulation of online advertis-
ing and targeting. Finally, we'll look at emerging legal theories that could be used to protect online publisher's
content from unauthorized use by third parties.

Panelists
Andy Mar , Senior Attorney, MSN, Moderator
Pam Horan, President, Online Publishers Association
Nicole Ozer , Technology and Civil Liberties Policy Director, ACLU of Northern California
Brian Pass , Partner, Sheppard Mullin
Halimah DelLaine Prado , Product Counsel, Google

ETHICAL ISSUES IN THE NEW WORLD OF JOURNALISM AND C ONTENT DISTRIBUTION

This panel will explore a host of ethical dilemmas, including issues raised by the potential paradigm shift in the
funding of journalism, as well as the shift from relying on staff reporters to relying on independent journalists/
bloggers. Additionally, the panel will explore the long-standing conundrum of reviewing/writing about products/
services provided by major advertisers, with new twists in the online world and the blurred line between editorial
and advertising content. Finally, we'll explore issues raised by corporate/journalist/blogger interactions with vari-
ous social networking media.
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Panelists
Roger Myers , Partner, Holme Roberts & Owen LLP
Dawn Garcia , Deputy Director, John S. Knight Fellowships at Stanford
Evan Hansen , Editor in Chief, Wired.com
Robert Rosenthal , Executive Director, Center for Investigative Reporting
Eric Schuldt , Vice President, International Legal and Compliance at CBS Interactive (fka CNET Networks)

GOVERNMENT POLICY DEVELOPMENTS: WHAT THE GOVERNMENT MAY DO TO YOU

As traditional media outlets reinvent themselves and new outlets emerge and expand, questions arise about the
appropriate direction for regulation and policy. Are current regulations fostering innovation and promoting compe-
tition? Is more or less regulation needed to ensure the viability of sources of news, information, and entertain-
ment? In this session, industry and government experts will address new directions in digital media regula-
tion,including those related to:

¢ Advertising:  Panelists will discuss developments in law and regulation governing behavioral advertising,
embedded advertising and related privacy issues.

¢ Technical and Infrastructure Issues: Congress and the FCC are evaluating how to promote and expand
broadband availability, affordability, and adoption. How will their decisions affect the business plans of con-
tent providers, application developers, device manufacturers, and the wired and wireless infrastructure? Pan-
elists will discuss developments concerning the National Broadband Plan, spectrum allocation, net neutrality,
interoperability and related issues.

¢ Future of Journalism: Citing a potential crisis for traditional forms of journalism, both the FTC and FCC
recently commenced comprehensive examinations of the state of media in the US. Panelists will discuss the
concerns raised by the agencies and the challenges facing investment in hard journalism today.

¢ Content: Panelists will discuss how Congress, federal agencies, and international laws and agreements
may change the rules for content on the Internet and other platforms.

Panelists
Erin Dozier , Associate General Counsel, National Association of Broadcasters, Moderator
Sherrese Smith , Legal Advisor to Chairman Genachowski, Federal Communications Commission
Joe Waz, Senior Vice President, External Affairs and Public Policy Counsel, Comcast Corporation
Additional panelist(s) TBA

DO | NEED PERMISSION FOR THAT?: COPYRIGHT,
FAIR USE, THE DMCA, AND NEW OPEN LICENSING MODELS

Among the first ultimatums of the Twenty-First Century to content distributors is: Collaborate and connect or com-
moditize. This terse mandate unpacks to include Copyright, Fair Use, the DMCA, Open Licensing Models as
broad topics and more specifically includes, among many others, Veoh, Cablevision, MP3, BitTorrent, class ac-
tions as privatized proxy legislation, and gardens of content accessed by pay walls.
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As the initial irrational optimism of the internet wanes, we settle into knowing the web as the internetworked
constellation of disruptive technologies. This panel will address the issues of 'radical sharing' and discuss how
competitive advantage in content distribution is re-aligning with emerging new measures of success and
value.
Panelists
Kate Spelman , Partner, Cobalt LLP, Moderator
Anthony Falzone , Executive Director/Fair Use Project, Center for Internet & Society, Stanford Law School
Kirsty Melville , President and Publisher, Andrews McMeel Publishing, Book Division
Steve Tapia, Senior Attorney/Copyright & Trade Secret Group, Microsoft

LEGAL FRONTIERS IN BLOGGING, SOCIAL NETWORKS AND TH E INTERNET

This panel will discuss a myriad of topics, including

+ Revisiting consumer criticism and gripe sites in light of new CDA and Lanham Act case law

+ New copyright and DMCA decisions involving BitTorrent and UGC sites and their impact on law and
business developments

¢ Latest law on preemption of third party IP claims

¢ The $30 Million + jury verdict in Louis Vuitton Malletier v. Akanoc Solutions, Inc. and its impact on sec
ondary trademark liability

+ Potential investor liability

+ Circuit splits and other differences in the law applied in different venues

Panelists
lan Ballon , Partner, Greenberg Traurig, Moderator
Dan Cooper , Vice President,

Business & Legal Affairs at MySpace, Inc.
Zahavah Levine , General Counsel & VP
Business Affairs, YouTube, Inc.

Fred von Lohmann , Senior Staff Attorney,
Electronic Frontier Foundation
Michael Richter , Deputy General Counsel
for IP, Product and Regulatory, Facebook
Ben Sheffner , Production Counsel at NBC Universal
and author of the blog "Copyrights & Campaigns"

And with special thanks to our sponsors which, to date, include:

AXIS PRO ¢ Bingham McCutchen LLP « Davis Wright Tremaine LLP
Dow Lohnes * Google * Greenberg Traurig * Holme Roberts & Owen LLP
Jackson Walker LLP « Levine Sullivan Koch & Schulz LLP
National Association of Broadcasters
Skaden, Arps, Slate, Meagher & Flom LLP & Affiliates
WImer Cutler Pickering Hale & Dorr LLP
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Reporter Not Protected by Mass. Anti-SLAPP Law
Quick Dismissal and Attorneys Fees Unavailable

By Sarah Wunsch

The Massachusetts Supreme Judicial Court (SJ@H rul
on February 1, 2010 that a journalist for a comnyunews-
paper was not entitled to use the protections ef dtate
“anti-SLAPP” law when a Boston real estate developesd
for defamation for statements in news stories staenabout
him and related local government proceedings. diteni-
mous ruling inFustolo v. Hollander455 Mass. 861(2010),
appears to carve news reporters out of the othertmisad
definition of those able to invoke the benefitshe law.

According to the SJC, Fredda Hollander, an empmayfe
The Regional Revieva North End neighborhood paper, will
now have to defend herself using only doctrinediti@nally
available to journalists — such as “fair reportivkich, while
likely to be successful in the lower court, are astquick at
getting a lawsuit dismissed. Nor are attorneys fgenerally
available if the lawsuit is ultimately dismisseds would
have been true under the anti-SLAPP law. Thus,nthes
reporter faces burdens from defending against adawhat
are much greater without the protections of thiutga

Background on SLAPP Law

The Massachusetts anti-SLAPP statieG.L. c. 231, §
59H, was enacted in 1994 despite two vetoes by then-
Governor William Weld, and was intended to provaki-
tional protection for the First Amendment rightgetition the
government. “SLAPP”, an acronym coined by professo
George Pring and Penelope Canan, stands for Stdtay-
suits Against Public Participation and describesslats,
often brought by developers, that are aimed athfeiging
people away from participating in the public arener is-
sues of public concern. Many states have enaetgdldtion
to help prevent these lawsuits which deter citir@rolve-
ment.

In Massachusetts, a coalition of the ACLU and e
mental organizations such as the Audubon SocietySave
the Bay led the fight for passage of the anti-SLA®R®. The
legislature defined petitioning activity very brdgdinclud-
ing not only direct petitioning to the governmentt kalso
“any statement reasonably likely to encourage cmmation
or review of an issue” by a government body andy“stiate-

ment reasonably likely to enlist public participetiin an
effort to effect such consideration....”

The statute provides that a party sued becaustheof
party’s “exercise of its right of petition” as biig defined,
can immediately move for dismissal of the lawsuitain
most cases, discovery should be stayed during ¢hegncy
of the motion. While the “slapped” defendant mfisst
show that the claims are based solely on the peiitg activ-
ity, the burden then shifts and the court must @isrthe case
if the plaintiff cannot demonstrate 1) that theitp@iing was
devoid of a reasonable factual or legal basis othd) the
petitioning activity had caused actual injury. Het court
grants the anti-SLAPP motion and dismisses the, chse
defendant is entitled to have his or her attorriegs paid for
by the plaintiff. These important protections setrhave
deterred many of the SLAPP suits that the ACLU #mel
environmental groups had seen before enactmehedétv.

Fustolo v. Hollander Background

Fredda Hollander was a longtime resident of Bdston
historic North End. She was co-founder of a neagghbod
organization that acted as a watchdog, activelyolired
where land use and development matters might hanega-
tive effect in the community. As a member of tigadup,
Hollander submitted articles fbhe Regional Revieva free
local newspaper, and later was hired by the pajpetdisher
to be a (minimally) paid reporter. While Hollandemained
a member of the neighborhood organization, her imrkhe
newspaper consisted of writing news reports, nahiop
pieces, a fact that later took on great importandbe minds
of the justices on the court.

Steven Fustolo, a real estate owner and develsped
Hollander in 2006 for statements she wrote in fvicles in
The Regional Reviethat related to three properties in which
he held an interest. The articles included didoussf ac-
tions, potential actions, or lack of action by Bwss Inspec-
tional Services Department, and decisions by conityiun
groups to support or oppose Fustolo’s developmédausp
which were subject to action by the City.

In his lawsuit, Fustolo claimed that Hollanders&ly re-

(Continued on page 13)
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ported certain facts and that the articles caupsfidespread
opposition” that led him to withdraw his applicatifor vari-
ances before the city’s zoning board of appegustolo v.

Hollander, 455 Mass. at 863. Hollander responded by filing a

“special motion to dismiss” the lawsuit under tmgi<LAPP
Statute.

Superior Court Denies Anti-SLAPP Motion

A lower court judge denied Hollander’'s motion ierdiss
under the anti-SLAPP statute, ruling that because tsad
written the articles as a reporter for a newspagteg, had not
been exercising her right to petition “on her owahalf as a
citizen” and was not seeking “redress from the goweent
based on those grievances.” Furthermore, the juelgsoned
that because Hollander had been paid to write itiieles, the
“financial benefit she received” from the newspapensti-
tuted a “private reason” for her reporting and tehis had not
been sued for her petitioning activities alone.r Both rea-
sons, the judge held that Hollander was not pretebly the
anti-SLAPP statute. This ruling was immediatelpeglable,
a step Hollander then took.

SJC - Reporting Is Not Petitioning

On appeal, the Supreme Judicial Court rejectedothver
court’s reasoning that Hollander's paid status entéed her
from being protected under the anti-SLAPP statuBeit all
seven of the justices joined in an opinion affirghihe other
reason given by the Superior Court, namely, thatabse
Hollander was not exercising her own right to penit the
statute did not apply to protect her writings fbe thewspa-
per, even assuming, as the court did, that thelestiwere
likely to enlist public participation to get govenent action
relating to Fustolo.

In reaching this result, the Court had to distisguHol-
lander's work for the newspaper from other decisian
which people sued for their statements made onlbelia
others were held to be covered by the anti-SLARP |&or
example, inPlante v. Wylie 63 Mass. App. Ct. 151 (2005),
the Massachusetts Appeals Court had held that tamay
sued for asserting positions on behalf of his tlwas pro-
tected by the statute. The reason, the SJC sattat attor-
neys expressly represent the client and act aagést. In
addition, organizations “may only be able to speald peti-

tion” through its agents, and therefore their empés or
agents are covered by the statute.

Here, the Court reveals the distinction it finds/k Hol-
lander was not an agent of an advocacy organizatioan
attorney advocating for clients. The SJC tellsthet “[a]
reporter occupies a different position with respect peti-
tioning party than does that party’s attorney..efehis noth-
ing about the role or function of a staff reportéran inde-
pendent newspaper that by its nature renders {hertez a
representative or agent of every, or indeed, amgnconity
organization that the reporter may cover, partityla
where ... the reporter affirmatively denies repn¢isg a par-
ticular viewpoint.” Fustolo v. Hollander 455 Mass. at 868-
69.

The news reporter, the SJC says, is differentefample,
from the staff biologist for an environmental orgation,
who was sued for her allegedly defamatory statesnahta
legislative hearing, yet was held to be protectgdhe anti-
SLAPP statute, even though there was no evideneensis
petitioning on behalf of her own personal intereggsistolo,
455 Mass. at 868, discussing in contr&sker v. Parsons
434 Mass. 543, 545-47 (2001).

Finally, the Court rejected Hollander’'s argumdmttthe
anti-SLAPP statute, with its broad definition oftifiening
activity, should extend to reporters and the ptessause of
the important role they “historically have played our de-
mocracy in exposing issues of public concern arzberag-
ing or sparking necessary government scrutiny.”e Thani-
mous court decided that reporters and the press éaough
protection through “the common law of defamatiorithwits
constitutional overlay.”Fustolg 455 Mass. at 870, citing,
e.g.,New York Times Co. v. Sullivadv6 U.S. 254 (1964).

Issues Remaining

There are questions left open by the Court’s dmtis
Will an opinion columnist pressing for governmenti@an or
trying to arouse the public to push for governmesstion still
be covered by the anti-SLAPP law, since there ipmetense
of objective neutrality? Can the employee for tiegevspaper
be deemed to be petitioning for something the ghbli
wants government action on? The SJC appears ® d@v
sidered only whether Hollander was petitioning fbird-
party organizations and concluded that she was not.

In this era, it is striking to see a court congddhat news

(Continued on page 14)
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reporting follows such an objective model that theices of
what stories to cover and the way they are coveagthot con-
stitute advocacy for government action. There @®mtrasting
view, not addressed by the SJC, in the affidavitrt(mf the
record below) of Dan Kennedy, a journalism profesab
Northeastern University, who wrote:

There is another journalistic tradition,
though, whose roots extend much farther
back in American history, and whose ethos
continues to thrive today — that of journal-
ism as a form of community activism. From
the case of John Peter ZengeNsw-York
Weekly Journain the 1730s, which dealt a
blow to the notion of seditious libel, to the
revolutionary journalism of th&oston Ga-
zette and the Massachusetts Spyn the
1770s; from the investigative muckrakers of
the early 20th century to the alternative
press, independent local newspapers, and
bloggers of the present day, such advocacy
journalism is aimed at goading citizens to
take a particular action with respect to the
government, or at persuading the govern-
ment to do (or not do) something. At the
very least, such journalism often leads to
more thorough investigation or scrutiny.

Unfortunately, for the journalist at the small aommity
newspaper who follows that tradition, unless thisra legisla-
tive fix, the added protections of the state ahthBP statute
are unlikely to be available to bring about theespedismissal
of lawsuits against reporters who are crucial foriming the
public about important issues and getting goverrtraetion in
response.

Sarah Wunsch is staff attorney at the ACLU of Melss-
setts. She was joined by Paul Holtzman of Krakaled Blue-
stein, and Christopher Bavitz of the Cyberlaw @iat Har-
vard Law School’'s Berkman Center for Internet & i8tg in
filing an amicus brief in support of defendant FdaedHol-
lander on behalf of the ACLU of Massachusetts, Glitezen
Media Law Project, and the Lawyer's Committee fdwilC
Rights Under Law of the Boston Bar Association. ridg
Shapiro of Boston represented the defendant. Tistiff was
represented by Bruce Edmands of Eckert Seamans LLC.
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Tenth Circuit Affirms Dismissal of Suit
Against John Grisham, Random House,
and Other Authors and Publishers

By Robert D. Nelon and Jon Epstein

The United States Court of Appeals for the Tenitttu@t
affirmed dismissal of defamation, false light isian of pri-
vacy, intentional infliction of emotional distresnd conspir-
acy claims brought by a former prosecutor, an Qktad State
Bureau of Investigations agent, and an OSBI critisha
against John Grisham, three other authors, and phlish-
ers. Peterson et al. v. Grishgnet al,
No. 08-7100 (10th Cir. Feb. 1, 2010)
(Kelly, McCay, Lucero, JJ.).

In September 2008, an Oklahoma
federal district court granted the defen-
dants’ Rule 12(b)(6) motions holding
that the books at the heart of the suit b
Grisham The Innocent Man Robert
Mayer (The Dreams of Adaand Dennis
Fritz (Journey Toward Justigavere core
political speech, and that the three public
official plaintiffs had failed to make
plausible allegations to support any of
their claims, including the allegation that
the three authors had conspired with the
defendant Barry Scheck, the founder of

tion to the death penalty.
Ron Williamson and Dennis Fritz

The
Innocent
Man

The Innocence Project, to defame then B
in order to advance the writers’ opposi- GRILS I ANI

murder and the charges against them were dismiasE@99.
Williamson died five years later, debilitated by nted prob-
lems and long use of alcohol and prescription drtigs vic-
tim of cirrhosis of the liver.

The Tenth Circuit synopsized the books in thet fivgo
paragraphs of its opinion:

In 1988, Ronald Williamson
and Dennis Fritz were wrong-
fully convicted of the rape and
murder of Debra Sue Carter.
Both men were later exoner-
ated after spending over a dec-
ade in jail. Their painful story
caught the attention of re-
nowned legal fiction author
John Grisham who wrote a
book about Williamson appro-
priately title The Innocent
Man. Fritz also wrote a book,
Journey Toward Justicede-
tailing the horror of his years
of unjust confinement.

Each of the plaintiffs in this
case — Oklahoma District At-
torney William Peterson; for-

L . The trial court specifically concluded that
spent nearly twelve years of their lives in the pooks at issue “concerning our criminal

an Oklahoma prison—Williamson on justice system garner the highest federal
death fter bei icted in P and state constitutional protection because
eath row—alter being convicted In Fon- they are rationally connected to the authors’
totoc County in 1988 for the murder of quest for political change. They are political
Debra Sue Carter, a young woman who3Pee¢M

tended bar at a night club in the small town of AGkla-

homa. Shortly before he was to be executed, Wibian's

mer Shawnee police officer
Gary Rogers; and former
Oklahoma state criminologist
Melvin Hett — played a role in
the investigation or prosecu-
tion and conviction of Williamson and Fritz.
Neither The Innocent Mamor Journey To-

habeas corpus petition was granted by federal jueigek
Seay, on the ground Williamson had been deniedctafée
assistance of counselSee Williamson v. Reyno|dS04 F.
Supp. 1529 (E.D. Okla. 1995ff'd, 110 F.3d 1508 (10th Cir.
1997). While Williamson was awaiting retrial, DNt&sting
exonerated Williamson and Fritz with respect to @arter

ward Justicepaints the plaintiffs in a positive
light. Following the release of these books,
plaintiffs filed suit in Oklahoma district court
seeking relief for defamation, false light inva-
sion of privacy, intentional infliction of emo-

(Continued on page 16)
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tional distress, and civil conspiracy. They
named Grisham, Fritz, anti-death penalty
advocate Barry Scheck, and author Robert
Mayer—along with their respective publish-
ers—as defendants.

As reported in th©ctober 2008VediaL awLl etterthe trial
court reviewed the seventy-one statements in tfeethooks
about which the plaintiffs complained in the corntek each
book in its entirety and determined:

The books themselves are sub-
stantially true and the statements
alleged when read in context are
not libel per se. They are either
protected opinion not provably

true or false or are factual state-
ments that do not denigrate the
reputation of the plaintiffs any

more than the substantially true
portions of the books. The state-

ments alleged do not reasonably
impute crime to the plaintiffs and
are therefore constitutionally and
statutorily protected political

speech and therefore absolutely
shielded from liability.

The trial court specifically concluded
that the books at issue “concerning ou
criminal justice system garner the highest
federal and state constitutional protection
because they are rationally connected to the asithjoest for
political change. They are political speech.”

The Tenth Circuit echoed the conclusion of thal wourt
in describing the three books:

Grisham publishedThe Innocent Manin
2006. It tells Williamson’'s life story and
explores the circumstances leading to his
wrongful conviction, imprisonment, and sub-
sequent exoneration. Grisham depicts Peter-
son, Rogers, and Hett as particularly respon-
sible for the plight of Williamson and Fritz.
He also faults what he describes as a broken

TONAD

criminal justice system that condones ‘bad
police work, junk science, faulty eyewitness
identifications, bad defense lawyers, lazy
prosecutors, [and] arrogant prosecutors.’
In Journey Toward JustigeFritz speaks in
equally harsh tones about the public officials
who put him behind bars. As the title sug-
gests, the book describes Fritz's agonizing
trail from wrongful imprisonment to exonera-
tion. Fritz recounts in vivid detail his fears
and frustrations as a wrongfully accused mur-
der suspect and convict, and his eventual ela-
tion upon release.

* % %

JOHN GRISHAM

Lastly, Rober Mayer's bookThe
Dreams of Adaexplores the 1985
convictions of Tommy Ward and
Karl Fontenot for the death of Den-
ice Haraway. The Haraway case
shared many parallels with the
Carter case, including minimal
physical evidence, the use of
‘dream’ confessions, and reliance
on testimony by jailhouse infor-
mants. That case also involved a
similar cast of characters: Peterson
was the prosecutor and Rogers was
the investigator. Grisham us&te
Dreams of Ada-and found it par-
ticularly helpful—in his research
for The Innocent Man.”

In affirming the dismissal, the Tenth Circuit hetlat
none of the plaintiffs’ allegations stated a claigon which
relief can be granted pursuant to the plausibgsigndard set
forth in Bell Atlantic Corp. v. TwombJ\b50 U.S. 544 (2007).
With respect to the defamation claims, the coutedadhat
the plaintiffs conceded that they alleged no spetaaages;
therefore, they were required to plead and prdwel fier se
which requires a statement that is “clearly defamabn its
face.” Miskovsky v. Tulsa Tribune G678 P.2d 242, 247
(Okla. 1983). Moreover, because the plaintiffs prelic
officials, they faced an especially heavy burdeattempting

(Continued on page 17)
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to plead libelper sebecause Okla. Stat. tit. 12, §1443.1 pro-
vides that all criticisms upon the official actsmiblic offi-
cers are privileged and cannot be considered lilselmless a
defendant makes a false allegation that the offemgyaged

in criminal behavior.

The Tenth Circuit determined that several of ttetes
ments included in the plaintiffs’ Second Amendedrpéaint
were not even of and concerning the plaintiffs aadld not
be actionable. For those statements that may baee of
and concerning the plaintiffs, the court agreechwite dis-
trict court that the plaintiffs pointed to no
statement in which the defendants directly,
accused any plaintiff of a crime. The
Circuit panel stated:

Plaintiffs expect us to scale a
mountain of inferences in order to | *=3
reach the conclusion that defen- (8
dants’ statements impute criminal
acts to plaintiffs and render the
statutory privilege of 8§1443.1
inapplicable. We decline to en-
gage in such inferential analysis,
or to take a myriad of other ana-
Iytical leaps plaintiffs ask us to [
make. Any connection between [&&
defendants’ statements and an
accusation of criminal activity is
far too tenuous for us to declare
them as unprivileged for purposes
of §1443.1.

The Circuit affirmed dismissal of the intentiomafliction
of emotional distress and false light invasion oifvacy
claims on similar privilege grounds. It noted, &pitiffs fail
to allege the necessary nexus between defendaatsireents
and the proposition that plaintiffs were involveda crime.”
For example, the plaintiffs alleged that Grisharst ¢#ett in a
false light as an individual who committed perjlny a pas-
sage which said: “The only proof that remotely tleritz to
the murder was the hair analysis testimony of Mehett...
Barney and Greg Saunders knew the hair and fingenes-
timony was suspect.” The Tenth Circuit rejected fhain-
tiffs’ argument that this statement imputed perjir\Hett. It
determined that it would need to infer from thetestzent

that, in addition to the other individuals nameettthad per-
sonal knowledge the evidence was suspect to a eléhed
his testimony could be considered perjurious. @tert de-
termined that it would be unreasonable to creditesmous
an inference.

The court affirmed dismissal of the conspiracyimldy
stating that the mere publication of the defendamsks in
close temporal proximity to one another does nahate
strate there was an illegal agreement to engatge mmassive
joint defamatory attack.” It then explained thaére “may
well have been other entirely legitimate motiveplay, such
as a desire to sell more books or aspira-
tions to foster public support for the abo-
lition of the death penalty. Publishing
and endorsing books are perfectly lawful
activities.” It concluded that “plaintiffs
failed to plead either illegal ends or ille-
gal means.”

Citing the United States Supreme
Court’'s decisions inGertz v. Robert
Welch, Inc. 418 U.S. 323 (1974), and
Milkovich v. Lorain Journal Cgq.497
U.S. 1 (1990), the Tenth Circuit summed
up the essence of the affirmed dismissal:

HE PURSUIT OF JUSTICE."

Because Oklahoma law is dispo-
sitive in this case, we need not
engage in a constitutional analy-
sis. But we note that, at a mini-
mum, allowing the plaintiffs to
recover would offend the spirit
of the First Amendment. Defen-
dants wrote about a miscarriage of justice and
attempted to encourage political and social
change. To the extent their perceptions of the
affair were erroneous, we depend on the mar-
ketplace of ideas—not the whim of the bench
— to correct insidious opinions.

Robert D. Nelon and Jon Epstein of Hall Estill, &k
homa City, Oklahoma represented John Grisham, Rober
Mayer, Barry Scheck, and Random House. Defendzens
nis Fritz and Seven Locks Press were representedhieyyl
A. Pilate of Morgan Pilate LLC, Olathe, Kansas. eTplain-
tiffs were represented by Gary L. Richardson andiSz P.
James of the Richardson Law Firm, Tulsa, Oklahoma.
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D.C. Circuit Reinstates Libel Complaint Against NGO
Rejects Human Rights Group’s Fair Report Defense

By Erik Bierbauer and Joe Murphy

On January 29, 2010, the D.C. Circuit held thatkeg-
edly defamatory report by an international poli@search
group was unprotected by the fair report, fair camm or
opinion defense because the report was based oh tiva
court found to be a misreading of an official doeunt)
namely the 1998 frozen assets list of the U.S.c@ftif For-
eign Asset Control (“OFAC").Jankovic v. International Cri-
sis Group No. 09-7044, 2010 WL 323187 (D.C. Cir. Jan. 29,
2010) (Ginsburg, Griffith, Williams, JJ.).

The decision is notable for its narrow readingtedf fair
report privilege, and has particular relevance &alia entities
and human rights organizations that report on iddisds or
companies with ties to controversial foreign reggme

Background

In 2003, the International Crisis Group (“ICG”) pished
a report entitled “Serbian Reform Stalls Again,”iefh dis-
cussed and made recommendations about politicaleane
nomic reforms. The report criticized the governimfen not
doing enough to investigate members of Serbia’animal
world with supposed ties to the former Milosevigiree. In
2004, a Serbian businessman named in the repotgnMi
Jankovic (aka Philip Zepter), brought claims agal@s in
the District of Columbia District court for defanwt, false
light invasion of privacy, and intentional interéeice with
business expectancy.

The roughly 30-page ICG report included three fbrie
mentions of Zepter or Zepter Banka, a Serbian [zdfillated
with Zepter. The litigation has focused largely @me pas-
sage, which asserted that the Serbian governmentdiad
to fulfill a 2000 campaign promise to force “crooympanies
and their owners...to answer for past misdeeds”:

“The unwillingness to continue the crack-
down reflects the power of the Milosevic-era
financial structures that - with the rigid over-
sight once provided by the dictator removed
- have transformed themselves into a new
Serbian oligarchy.... Some of the companies

were originally formed as fronts by State
Security or Army Counterintelligence
(KOS), while others operated at the direct
pleasure of the ruling couple. Under Mil-
osevic, many of these companies profited
from special informal monopolies, as well as
the use of privileged exchange rates. In re-
turn, many of them financed the regime and
its parallel structures.”

The report then listed, among sixteen others, t&ep
(Milan Jankovic, aka Philip Zepter),” and noted thbse
listed that, “[b]ecause of the support they gaviitmsevic
and the parallel structures that characterized rbgme,
many of these individuals or companies have attione or
another been on EU visa ban lists, while otherse Haad
their assets frozen in Europe or the US.”

An accompanying footnote referenced OFAC's frozen
assets list, which in 1998 included Zepter BanKde re-
port further stated that, “[ijn the popular mindiey and
their companies were associated with the Miloses@ime
and benefited from it directly.”

In 2006, District Judge Reggie Walton held tha tb-
port’s “mere association of a Serbian company w&it8er-
bian dictator is not defamatory on its face” andnissed
the complaint. Judge Walton also dismissed asmahi
claims based on earlier ICG statements, and dischitise
false light and interference with business expeaxstataims
on the ground that they were based on the sameaadtse
defamation claims. 429 F.Supp.2d 165, 177 (D.R2@D6).
The Court of Appeals reversed in part, finding thaeason-
able reader could construe the above passage eéd #sat,
“Philip Zepter, personally, was a ‘crony’ of Miloge who
supported the regime in exchange for favorabletrreat,”
and remanded for consideration of the “applicabiind
merits of the Opinion and Fair Comment Protecttbe, Fair
Report Privilege, or the Neutral-Reportage Doctiind94
F.3d 1080, 1091 (D.C. Cir. 2007).

On remand, the District Court held that the repuas
“political commentary” on “highly charged” events Ber-

(Continued on page 19)
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bia and clearly signaled to the reader that it Waquimarily
offer commentary, criticism, and opinion. To thdemt the
report made factual assertions, these were wilt@rrelevant
privileges. In particular, Judge Walton ruled th&icause
the ICG report referred the reader to the OFACdrmassets
lists on which Zepter Banka was named, the faioreprivi-
lege applied. Any implication that Zepter was dddgeévic
“crony” was protected commentary, and any suggekidéd
between Zepter and Milosevic “in the popular mingas
unverifiable opinion that did not impute to the gmge
“additional false meaning.”

Court of Appeals Decision
In its decision last month, the Circuit again msesl and

remanded on the defamation and false light clainihe
Circuit affirmed dismissal of Zep-

the fair comment and opinion defenses apply onlereh
“the facts asserted as predicate of the fair contrfene]

true” and the “statement of opinion is based upae facts
that are revealed to the reader,” the ICG could inebke

those defensesSee idat *7.

Unlike the District Court, which distinguished tveen
the accurate report of Zepter Banka'’s inclusiothenOFAC
list and the “unverifiable” opinion statement tizapter was
“in the popular mind” a Milosevic “crony,” the Cdupf
Appeals believed that ICG’s commentary was ineatrie
from its misreading of the OFAC list.

Consistent with the Restatement (Second) of oG4 1
cmt. f and numerous court decisions in other jictswhs,
the D.C. Circuit has not previously demanded thagort
of an official proceeding be precisely accuratebtmefit
from the fair report privilege SeeWhite v. Fraternal Order
of Police 909 F.2d 512, 527 (D.C. Cir. 1990) (privilege pro

tects “fair summaries” of official

ter's claim for interference with
business expectancy, finding that
Zepter had not alleged the loss of
any specific business opportunity.
Jankovic 2010 WL 323187 at *7-

The decision is notable for its narrow
reading of the fair report privilege, and
has particular relevance to media entities
and human rights organizations that
8. report on individuals or companies with
ties to controversial foreign regimes.

The Circuit began its analysis

proceedings); cf. Dameron v.

Washington Magazinelinc., 779

F.2d 736, 739 (D.C. Cir. 1985)
(privilege is lost where report is
“garbled or fragmentary to the
point where a false imputation is
made about the plaintiff which

by reviewing the executive order
and regulations that governed inclusion on the
1998 OFAC frozen assets list. The court determthat] at
the time, the U.S. government considered all firerasti-
tutions organized or located in Serbia to be “agendnstru-
mentalities, or controlled entities” of the Serbigavern-
ment, and OFAC froze their U.S. assets on thisbasi

The court reasoned that OFAC “automatically listaldl
Serbian financial institutions, and “[n]Jot a wor¢h [the
OFAC list] suggests that Zepter Banka, let alondliph
Zepter, supported the Milosevic regime or receiaedan-
tages in exchange.See idat *4, *6.

On this basis, the court found that the ICG haidnmade
a “fair and accurate” report of the OFAC list arfb tfair
report privilege therefore did not applgee idat *5. (The
court’s opinion also underscores a risk of relyimginternet
links for attribution, stating that the OFAC URLfeesnced
in the report was non-functional.

The court nonetheless assumed that the link wiaikel a
reader to the OFAC list.) The court further hdldttbecause

would not be present had a full
and accurate report been made”)
(internal quotation omitted).

It is therefore surprising that in ruling again€iG last
month, the panel did not engage in any detailedysaisaof
whether ICG’s report wasubstantiallyif not preciselyaccu-
rate to the extent it suggested that Zepter supgokdil-
osevic “and the parallel structures that charamtelrihis re-
gime,” given that the U.S. government had frozempt&e
Banka's assets on the ground that it was an “aggnicl-
strumentalitly] or controlled entitly]” of the Mikevic-
dominated Serbian state.

Erik Bierbauer is a counsel, and Joe Murphy is as@a
ciate, at Debevoise & Plimpton LLP in New York. fébe
dant International Crisis Group was representedAmy L.
Neuhardt of Boies Schiller & Flexner, LLP, and Jtran L.
Greenblatt and Neil H. Koslowe of Shearman & Steyli
LLP. Plaintiff was represented by William T. O'&mj Lisa
M. Norrett, John W. Lomas Jr. and Malcolm |. Levah
McKenna Long & Aldridge, LLP.
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Third Circuit Affirms Dismissal of Privacy Claims | nvolving
Google’s Street View Service, but Reinstates Trespa Claim

By Jennifer A. Klear
On January 28, 2010, the United States Court qfeals
for the Third Circuit affirmed in part and reversiedpart the
dismissal of Aaron C. Boring and Christine Boringlaims
against Google, Inc. stemming from pictures taken b
Google’s representatives of the Boring's allegeghvate
property for use on its Street View servidgoring v. Google,
Inc., No. 09 Civ. 2350 (January 28, 2010) (Rendellddor
Padova, JJ.). The Third Circuit effectively dissaid the Bor-
ings’ invasion of privacy, unjust enrichment, puret dam-
ages claims, and request for injunctive relief, patmitted
the Borings to proceed against Google for trespispite
their failure to plead nominal damages.

Background

Street View is “a feature on Google Maps that rsffieee
access on the Internet to panoramic, navigable svieWw
streets in and around major cities across the Uritimtes.”
Boring at *2. Google obtains its Street Views by attaghi
panoramic digital cameras to passenger cars offiiesenta-
tives, who drive along the public roads photograghthe
areas along the street. Individuals objectinghedontent of
an image may report that image to Google and have-i
moved, which surprisingly the Borings never did.

This case arose out of the Borings’' discovery that
Google’s driver had allegedly driven on a privaiad leading
to their house several months earlier, took phetoigs of
their residence, including the swimming pool, tutre@ound
in their driveway, and then made these photographadable
through its Street View Service “without obtainiagy pri-
vacy waiver or authorization.” The Borings alleg®t the
road leading to their home is unpaved and cleararked
with “Private Road “ and “No Trespassing” signs.5 A re-
sult, they argue that “Google, in taking picturesni their
driveway at a point past the signs, and in makivogé photo-
graphs available to the public, ‘significantly adigarded their
privacy interests.”ld. at * 3.

On April 2, 2008, the Borings filed a Complaintaaust
Google in the Court of Common Pleas of Allegheny iy,
Pennsylvania asserting claims for (1) invasion gy, (2)
trespass, (3) injunctive relief, (4) negligenced &5) conver-

sion. The Borings claimed compensatory, incidensald

consequential damages in excess of $25,000 for elaah
plus punitive damages and attorney’s fees. On ®gy2008,
Google removed the case to the United States Etishourt
for the Western District of Pennsylvania on theidbas diver-
sity jurisdiction and filed a motion to dismiss.h& Borings
then filed an Amended Complaint, substituting tregnver-
sion claim with a claim for unjust enrichment. that time,
Google renewed its motion to dismiss the Borindaings for
failure to state a claim.

On February 17, 2009, the District Court granted
Google’s motion and dismissed the Amended Compliaint
its entirety. With regard to the Borings’ invasiohprivacy
claim, the court limited its analysis to two of tfoeir distinct
torts embracing the claim - intrusion of secluséd public-
ity given to a private life since appropriationreme or like-
ness and false light publicity clearly did not gappln doing
so, the court found that the Borings failed to gdldacts sub-
stantiating its claim that the alleged invasiompofacy would
be “highly offensive” to “ the ordinary reasonalperson.”
The court also dismissed the Borings’ negligen@éntlbe-
cause Google owed no duty of care to the Borings.

With regard to the Borings’ trespass claim, thartteld
that the Borings failed to allege facts sufficiémtshow that
they suffered any damages caused by the allegggbse. On
the Borings’ unjust enrichment claim, the court cdaded
that there was no relationship between the patiiat could
be construed as contractual nor did the Boring$ecanbene-
fit upon the Borings.

Lastly, the court dismissed the Borings requestrjunc-
tive relief on the grounds that the Borings faikedplead a
plausible claim under Pennsylvania’s “demandingingtrd
for mandatory injunction, and dismissed the pugitlamages
claim because the Borings failed to allege factficsent to
support the contention that Google engaged in getas
conduct.

The Borings filed a motion for reconsideration wang
that the court erred in dismissing their trespass anjust
enrichment claims, as well as their request foritpugndam-
ages. The District Court denied the Borings’ moti@oring
v. Google Civ. A No. 08-694, 2009 WL 931181 (W.D. Pa.
Apr. 6, 2009). In its opinion, the court reaffirchés prior

(Continued on page 21)
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decision. Specifically, the court noted that thaiBgs failed
to allege conduct necessary to support a punitmmades
claim. The court further declined to reconsider tismissal
of the unjust enrichment claim because the Borfaged to
point to any flaw in the court’s disposition of tldaim.

Lastly and most importantly, the court addressedBor-
ings’ trespass claim to “eliminate any possibilitiyat the
language in its opinion might be read to suggestdamages
are part of a prima facie case for trespadsl.”at * 4-5. In
doing so, the court clarified that “it had dismidske trespass
claim because the Borings had ‘failed to allegesfasuffi-
cient to support a plausible claim that they séffeany dam-
age as a result of the trespass’ and because dfieg fo re-
guest nominal damages in their complainid”

Third Circuit’s Decision

With the exception of the trespass claim, thed liircuit
tracked much of the District Court opinion whiledéy some
of its own gloss to the District Court’s decisioWith respect
to the invasion of privacy claim, the Third Circaibserved
that “[n]o person of ordinary sensibilities woulé Bhamed,
humiliated, or have suffered mentally as a result gehicle
entering into his or her ungated driveway and pii@tphing
the view from there.”

The Court further noted that “the privacy allegedt-
truded upon was the external view of the Boringsuse,
garage, and pool — a view that would be seen bypangon
who entered onto their driveway, including a visito deliv-
ery man.”ld. at *8. Moreover, the Borings did not even al-
lege that they themselves were viewed inside thmehe a
relevant factor in analyzing an intrusion upon sein
claim. The Court applied the same reasoning taldien for
publicity given to private life and, thus, held thhe Borings
failed to establish that the publicity would beligoffensive
to a reasonable person.

On the Borings’ unjust enrichment claim, the ThiZd-
cuit rejected the Borings’ attempt to apply an shjenrich-
ment claim to tortious conduct. Instead, the Thoidcuit
agreed with the lower court that the Borings predido ba-
sis for the claim. The Court noted that “[a]n wstjenrich-
ment claim makes sense in cases involving a cantaa
guasi-contract, but not, as here, where plainéfts claiming
damages for torts committed against them by therdizsint.”
Id. at * 15. Thus, the Court held that “[tjhe comptanot

only fails to allege a void or unconsummated canttria does
not allege any benefit conferred upon Google byBbengs,
let alone a benefit for which the Boring could i@zably ex-
pect to be compensatedd. at * 14.

Turning to the request for injunctive relief, thkird Cir-
cuit added that the Borings’ complaint “claims rniothmore
than a single, brief entry by Google onto the Bgsinprop-
erty” and furthermore, the Borings failed “to akegny facts
to suggest injury resulting from Google’s retentiofi the
photographs at issue, which had long since beerovedh
from the Street View programld. at * 16. The Borings’
request for punitive damages was equally unapppatirthe
Court since the Borings failed to allege condhbet tould be
considered outrageous or malicious. The Courcatdd that
the Borings never alleged that “Google intentionaként its
driver onto their property or that Google was eagrare that
its driver had entered onto the property” nor wibiere “facts
suggesting that Google acted maliciously or redkesr that
Google intentionally disregarded the Borings’ rightd.

The significance of the case centered on the T@ird
cuit's ruling on the dismissal of the Borings’ fpass claim.
The Borings’ argued that the District Court erreloew it dis-
missed their trespass claim for failure to pleachimal dam-
ages. Google, conversely, argued that (1) thatDtisérict
Court correctly held that the trespass claim magtwhere
plaintiffs failed to plead nominal damages; and t® com-
pensatory damages were not the natural or proxirneatét of
the trespass.

The Third Circuit rejected both Google’s interatéin
and the lower court ruling. In doing so, the Camhounced
that by simply alleging that Google entered upagirtbrop-
erty without permission the Borings have pled &pess —
pure and simple. The Court rejected the notioh Beansyl-
vania required that either nominal or consequetzahages
be pled. Notably, the Third Circuit remarked thtiile it
was improper for the District Court to dismiss tinespass
claim, “it may well be that, when it comes to pmyidam-
ages from the alleged trespass, the Borings areolefollect
one dollar and whatever sense of vindication thay bring.”
Id. at * 13.

Jennifer A. Klear, Law Offices of Jennifer A. Kleds an
attorney in New York. Plaintiffs were representgdDennis
M. Moskal Gregg R. Zegarelli, Tev Law Group, Pitisih,
PA. Google was represented by Wilson, Sonsinidédo &
Rosati, San Francisco, CA; and Keevican, WeisseBal&
Hirsch, Pittsburgh, PA.
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lllinois Appellate Court Affirms Fair Report Privil ege
for Newspaper In Holiday Misidentification Mishap

By Debbie L. Berman and Wade A. Thomson

In a ruling beneficial to news gatherers, an diighappellate court affirmed dismissal of a defaomatomplaint based
on misidentification, and held that the fair repaiitzilege does not have a timeliness componenbtigation to review
updated materialEubanks v. Northwest Herald Newspap&te. 07-L-205 (lll. App. 2nd Dist., Jan. 22, 2010)
(Schostok, Jorgensen, Hudson, JJ.).

In the afternoon of December 29, 2006 Mwthwest Heraldeceived an email “bulletin” from a local policepdet-
ment that contained information about a recenilréaft arrest, naming plaintiff as the arrest@éat same afternoon, a
reporter prepared a one sentence article basetkamntail and placed that article in line for theaming issue of the
newspaper, which was eventually printed on JanR2a2p07.

In the evening of December 29 — after the repodeeived the first email and after she preparetsaibmitted her
article -- the local police department sent a sd@mail to the newspaper stating, “Please remdwe’ptaintiff from the
retail theft arrest and “replace” her name with thiea different individual. Unfortunately, theprerter and others at the
newspaper had left the office for a three-day Nexas holiday weekend before that second emailsgas The sec-
ond email was not read until after the newspap&i@naming the plaintiff had been printed on Jagw2. The newspa-
per promptly ran a retraction on January 3, 200émihrealized what happened, but plaintiff sueddiefamation and

false light invasion of privacy.

The newspaper moved for summary judgment baseldeofair report privilege and submitted an affiddkdm the
reporter stating that she did not open the secaral eintil after the January 2 publication of thiécke. The trial judge
initially denied the newspaper’s motion for summiaggment reasoning that there was no evidencehettver any em-
ployee other than the reporter opened the secomd prior to publication. After the newspaper reeel its motion for
summary judgment and included an affidavit fromileg/spaper’s information technology director (dentathat com-
puter records confirmed that no newspaper emplbgeeread the second email prior to publicatiorg,aburt granted
summary judgment.

On appeal, the plaintiff claimed that the artisl@s not protected by the fair report privilege heseait was not a com-
plete report in light of the second email. Thertogjected that argument holding that the firsedwas an official re-
port in itself and, because defendants did not tkadecond email, the article was an accuratetrepthe first email/
report.

The plaintiff next argued that the newspaper veakless in not checking its email over the holideegkend. The
court rejected that argument based on a fairlyneldinois Supreme Court decisio8plaia Technology, LLC v. Spe-
cialty Publishing Cq.221 1l.2d 558, 588 (2006), which held that ta& feport privilege, once established, overcomes
allegations of actual malice (i.e., abuse of peigé), although that may “permit[] a defendant tblisi a report of an
official proceeding even though the defendant knthas the report contains a false and defamateitgstent.”
Eubanksat 7.

The court expressed sympathy for the plaintiffhils matter, but noted that “the state of the lathis time does not
include a timeliness component, or an obligatioreteew updated information, in determining thetiass and accuracy
of a published report.” The court also noted thatnewspaper published a retraction the day #ftealized the mis-
identification of plaintiff.

Debbie L. Berman is a partner in the Chicago effid Jenner & Block LLP and co-chair of the firfViedia and
First Amendment Practice Group. Wade A. Thomsam igssociate in the Chicago office and a membére§roup.
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Ex-Con Loses Libel Case
Against Book Author and Publisher

Plaintiff a Public Figure for Discussion of His @minal Past

A New Jersey appellate court affrmed summary judg-
ment in favor of the author and publisher of a bdisicussing
plaintiff's criminal past. Berkery v. Estate of Lyle Stuart, et
al., No. A-5105-07 (N.J. App. Feb. 19, 2010) (Carchman,
Lihotz, Ashrafi, JJ.). The court
held that plaintiff was a public

PHILADELPHIA POLICE DEPARTMIENT

figure with respect to his criminal

past and that he failed to produce
sufficient evidence of actual mal-

ice. In addition, several of the

statements complained of were
either substantially true, opinion

or privileged.

This was the second time a ||
libel case brought by the plaintiff
over disclosures from the book
ended in summary judgment.
Earlier a New Jersey appellate
court affirmed summary judg-
ment in favor of théhiladelphia
Inquirer and a reporter on libel
and privacy claims stemming
from news articles about the book
and plaintiffs efforts to stop its
publication. See Berkery .
Kinney, 936 A.2d 1010 (N.J. App.
Dec. 17, 2007)Berkerky ).

At issue in both cases are

{ Otficial Use Only ']

CONFESSIONS

lof a SECOND STORY MAN

JER and the
K&A GANG

Allen M. Hornbiem

statements about plaintiff in the Among other things, plaintiff complained about stat e-

book Confessions of a Second ments in the book reporting that in 1960 he was inv  esti-

Story Man: Junior Kripplebauer gated for assault and murder but released because p  o-

lice could not “make the charges stick”; was the mo st
and the K & A Ganghy A”?n M'. likely “candidate” for a 1961 car bombing murder; w as
Hornblum, a Temple University

the “main nexus between Irish mobsters and the mafi a”;
Professor. The book recounts the was not retried for robbery after reversal on appea | be-

history of a notorious robbery cause local police “had had enough” of him.
gang that operated on the East

Coast from the 1950s to the 1970s and includestepdan
some of the members of the gang. The book waigliypi
published by Temple University Press in 2005, bat we-

called by the publisher after plaintiff threaterledal action.
The book was then picked up and published in 2G0Bdyri-
cade Press, which according to its website haggritdelf on
providing books to readers that other publishersild/shy

away from.

Plaintiff sued the author, Barri-
cade Books and several distributors
for libel. Among other things,
plaintiff complained about state-
ments in the book reporting that in
1960 he was investigated for assault
and murder but released because
police could not “make the charges
stick”; was the most likely
“candidate” for a 1961 car bombing
murder; was the “main nexus be-
tween Irish mobsters and the ma-
fia”; was not retried for robbery
after reversal on appeal because
local police “had had enough” of
him.

The trial court granted summary
judgment to all defendants over
statements from the book, holding
that plaintiff was a public figure for
claims over his criminal past.

The trial court denied summary
judgment to the publisher over
statements about the book on its
website and in newsletters. The
parties settled these claims and they
formed no part of the appeal. On
appeal, plaintiff argued that he was
not a public figure.

Alternatively, he argued that he
produced sufficient evidence of

actual malice and that the book author was not phithe
“traditional media” entitled to rely on an actuablwe de-

(Continued on page 24)

RETURN TO TABLE OF CONTENTS



For exclusive use of MLRC members and other parties specifically authorized by MLRC. © 2010 Media Law Resource Center, Inc.

Page 24

February 2010

MLRC MediaLawLetter

(Continued from page 23)
fense.
Public Figure Analysis

The appellate court affirmed that plaintiff waspablic
figure, following the analysis of the court's 206&cision in
Berkery |  There the court noted that while past criminal
conduct does natutomaticallymake a libel plaintiff a public
figure for purposes of discussing those acts {edston v.
Reader's Digest Asspa@43 U.S. 157, 168 (1979)) here plain-
tiff's lengthy criminal career, publicized crimeadhassocia-
tions with organized crime made him a limited pw@public
figure. Citing e.g. Rosanova v. Playboy Enterprises,.,Inc
411 F.Supp. 440 (S.D.Ga.1976&ff'd, 580 F.2d 859 (5th
Cir.1978). In addition, iBerkery Ithe court noted that “once
a person becomes a public figure in connection withar-
ticular controversy, that person remains a puldjare there-
after for purposes of later commentary or treatnwnthat
controversy.” Citing e.g. White v. Berkshire-Hathawarg9
N.Y.S.2d 638, 640 (Sup.Ct. Erie County 2008jf'd, 773
N.Y.S.2d 664 (4th Dep't 2004Ja public figure, once estab-
lished, remains a public figure for later commenttioat con-
troversy or subject matter”).

Moreover, in the instant decision and Berkery I, the
court noted that under New Jersey law the actuéitenatan-
dard applies to alleged defamatory statements gmaatter
of legitimate public interestSee Dairy Stores, Inc. v. Senti-
nel Publishing Company, Inc104 N.J. 125, 152-53 (1986).
Thus plaintiff would have to prove actual maliceepvif a
private figure.

In this regard, the court swept aside plaintiiigument
that the book author was not a member of the icadit me-
dia entitled to the actual malice defense.

The investigative function an author per-
forms is not substantively different from an
investigative journalist.  The dispositive
element is not the form of the investigative
process. In an era marked by a diminution
of the classic news media and the print in-
vestigative journalist and the proliferation of
investigative reporting in media such as ca-
ble television, documentary journalism —
both television and movies — internet report-
ing and blogging, the need for protection
remains the same.

No Evidence of Actual Malice

As for evidence of malice, among other things mil#i
contended that the author lied in his depositiooualbhe tim-
ings of their meetings when researching the boakegerro-
neous dates during his deposition for plaintiffteeats and of
meetings with other sources; failed to tell Bamieabout the
threats of legal action; and falsely denied knowtimat plain-
tiff had gone on to obtain a college degree.

In addition, plaintiff contended that the authigdl about
his research skills, bolstered by an affidavit frtira author’s
ex-girlfriend, a former university librarian. Pigiff also
claimed that the author’s admission in depositiwat he had
affairs with students constituted evidence of datalice.

None of these, however, showed actual malice wgti-
vincing clarity, the court decided. Many were lierant be-
cause they occurred after publication of the boStatements
made in deposition about the timing of arrests ametings
with sources were unrelated to the author's knogdedf
falsity of the statement in his book; as were tffairg with
students.

Moreover, even if the author intentionally liedoalb how
he researched the book “such a lie does not estakiiow!-
edge of the research’s falsity.” The court gagearight to
the ex-girlfriend’s affidavit which it dismissed adbviously
biased.

Other Grounds for Summary Judgment

Finally the court found that other complained tdits-
ments were barred on separate grounds. A stateéméime
book that police investigated plaintiff for atteragtmurder
but “couldn’t make the charges stick” was substdigtitrue
where plaintiff was released without charge -- evién
“carelessly” worded in the book. The assertiort frasecu-
tors did not retry plaintiff after an acquittal laese they “had
had enough” of him was a clear statement of opinibastly,
statements based on a prosecutor’s sentencing raachan
were protected by the fair report privilege.

The court also cited the extensive materials sttbchby
the media defendants about plaintiff's criminaltpasnclud-
ing that defendants demonstrated that the auth@dren
substantial, credible sources in writing the book.

Defendants were represented by Gregory M. Harvey a
Kristen E. Polovey, Montgomery, McCracken, Walker &
Rhoads, LLP, Philadelphia, PA. Plaintiff acted z@
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Perils of Reality TV

Court Refuses to Dismiss Section 1983 Claim
Media Could Be “State Actor” For Complaint Over Gaoage of Arrest

The perils of media ride-alongs and reality tedew
were demonstrated again this month when an lllifexeral
district court refused to dismiss a Section 19&8ntlagainst
A & E Television and related defendants over thaifig and
broadcast of an arrest as part of a documentargssefre-
derick v. The Biography Channello. 09 C 6837 (N.D. Ill.
Feb. 4, 2007) (Shadur, J.). The court held tkanfiffs pled
sufficient facts to allege that the media actedancert with
the police and could be jointly liable for an alaiion of the
Fourth Amendment.

At issue was an episode of the reality documerdaries
“Female Forces” broadcast on The Biography Chandie
show focuses on the

that the contract between the city and the medfand@ants
was sufficient to bring the media into the scopeSettion
1983 as a state actor. Without much analysis@fcbntract
the court simply described it as establishing mihvan “a
symbiotic relationship.” In a footnote the couefarenced
one section of the contract which required the médliobtain
the consent of city police officers before beinghéd — and
the court found it significant that the same stlide was not
extended to citizens of the city.

As for the alleged Fourth Amendment violation, toeirt
stated that the circumstances of the case werdy'sénilar”
to the Second Circuit's decision Imauro v. Charles 219
F.3d 202 (2d Cir. 2000).

WEET THE FEMALE PORCES

work of female law en-
forcement officers. Ac-
cording to the com-
plaint, the media defen-
dants entered into a con-
tract with the City of
Naperville for coopera-
tion in filming of local
law enforcement opera-
tions. The complaint
alleges that in 2008 a
male police officer went
to the plaintiffs’ resi-

old Chelsea Frederick
on a warrant for failing
to appear at a traffic court hearing. The offisinp had con-
fronted plaintiffs on the street, allegedly delayadesting
Frederick and instead called for a female offiaedt the cam-
era crew to make and film the arrest. Frederiak lzer older
sister allege they were detained for the exprespgse of
being filmed for the reality show.

The plaintiffs further alleged that they told tbeew they
did not want to be filmed, refused to sign releageeements

and were embarrassed because they were wearini@aja

bottoms. The arrest was included in an episodbefteries
broadcast in 2008.
Refusing to dismiss the complaint, the court fiimind

The court held that plaintiffs pled sufficient fact
dence to arrest 20 year acted in concert with the police and could be joint
of the Fourth Amendment. At issue was an episode of
tary series “Female Forces” broadcast on The Biogra

In Lauro, the Second
Circuit held that a “perp
walk” staged for the
benefit of the media
constituted an illegal
seizure. Although the
news station that filmed
the perp walk was not
named as a defendant,
the Second Circuit in
dicta noted that the me-
dia could have been
jointly liable for partici-
pating in an event with
no legitimate law en-
forcement purpose.
Similarly here the court found the media involveméad
been artificially created for no law enforcementgmses but
to create a camera opportunity.

Moreover the court added thie&uro is not an “outlier”
case but rests on the firm basis of the SupremetSaieci-
sions inHanlon v. Berger526 U.S. 808 (1999) anWilson v.
Layne 526 U.S. 603 (1999).

The media defendants are represented by Mandel Me
kes LLC, Chicago; the City of Naperville is repnetssl by
Mark Antonio Scarlato, Naperville, IL; plaintiffsra repre-
sented by Donald F. Spak, Law Office of Donald pak$
Chicago.

s to allege that the media

ly liable for an a violation

the reality documen-
phy Chanel.
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“Tweet” About Moldy Apartment Held
Non-actionable in lllinois Defamation Case

By Debbie L. Berman and Wade A. Thomson

In a non-media case involving Twitter, a statal tcourt
in Chicago dismissed a defamation complaint brolmght
real estate company against a tenant who “tweedbdut
mold in her apartmentHorizon Group Management, LLC
v. BonnenNo. 09 L 8675 (lll. Cir. Ct. Cook Co., Ill. Ja20,
2010). While the briefing included intriguing dission on
both sides about the significance of tweets in etgcand
how Twitter fits into the defamation framework, theurt
simply ruled without elaboration that the tweet wasen-
actionable.”

Background

Twitter is a free social network that allows usersend
and read messages known as “tweets,” which tenbeto
short and informal. The tweets are posted on tweunt
holder’s Twitter page, which can be set to privately peo-
ple approved by account holder can view) or public.

The initial dispute between the parties stemmedfa
class action suit brought by tenants of an apartineitding
in Chicago that was managed by the plaintiff in deéama-
tion action, Horizon Group Management (“Horizon"The
class action concerned a leak in the apartmendibgilthat
affected several units. All of the tenants settlgeir griev-
ances except one, the defendant in the defamatibona
Bonnen. During the pendency of the class actiamjzdn
discovered a “tweet” by Bonnen and sued her foamhef
tion. The tweet at issue stated in relevant péviho said
sleeping in a moldy apartment was bad for you? izdar
realty thinks it's ok.” Horizon claimed this statent in-
jured its reputation as a landlord in Chicago aras there-
fore defamatoryer se

Do You Really Mean It If You Tweet It?

In her motion to dismiss, Bonnen argued, amongroth
things, that her tweet was non-actionable opiniat tacked
verifiable facts, and could be innocently construg¢dinder
Illinois law, statements that are reasonably capablk non-
defamatoryper seor “innocent” meaning are not actionable
per se) In advancing these arguments, Bonnen focused on
the flightiness of Twitter, essentially arguing ttheer own
tweets were “drivel” and were therefore not to bken as

verifiable fact or construed as defamatory.

She also highlighted various other tweets on tegep
including “Dunkin D’s you are so good to me” and
“Whoever designed the train with the bi-fold doevas a
duche,” and argued that followers of her Twitteg@dcan
see immediately that her statements are ramblimuerhy
bole.” Bonnen even cited a study that found thedrexi-
mately 40% of tweets are “pointless babble,” wHadmnen
claimed provided a context where readers will ramistrue
statements as asserting actual facts.

In response to Bonnen’s motion to dismiss, Horizon
sought to highlight the significance of Twitter feerious
communications. Horizon noted that, among othérs,
President of the United States, the National Aresjwrabbis,
and the Centers for Disease Control (CDC) use &wiid
post information. For example, the CDC posted aetw
involving a recall of the HIN1 vaccine - “hardlyiwkl.”
Horizon also noted that Twitter is a “legitimate dnem
used by reporters to report up-to-the-minute ulatelegal
actions,” citing examples of reporters who tweetfrcourt-
rooms (when allowed, of course).

Thus, according to Horizon, tweets should be taksn
seriously and treated no different than other alibns.
Horizon also pointed out that the arguments madBan-
nen’s motion to dismiss were the same argumentsabee
unsuccessful for Courtney Love in her motion tardss a
libel suit based on Love’'s tweets about a fashiesigher
with whom Love had a disputeSee Simorangkir v. Loye
No. BC 410593 (Cal. Sup. Ct. Los Angeles, filed thaP6,
20009).

The court dismissed Horizon’s complaint with prige
in a two-sentence opinion that simply stated that Tweet
was not actionable. Because the court did notoetdab on
why it found the tweet non-actionable, we are tefivonder
how the decision was influenced by the medium efpbb-
lication, if at all.

Debbie L. Berman is a partner in the Chicago effaf
Jenner & Block LLP and co-chair of the firm’'s Mediad
First Amendment Practice Group. Wade A. Thomsa@nis
associate in the Chicago office and a member ofytioep.
Plaintiff was represented Bret A. Rappaport, Hastrn &
Kayne. Defendant was represented by Richard Gousg,
Balough Law Offices LLC; and Leslie Ann Reis, Cefae
Information Technology & Privacy Law.
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Libel Tourism Bills Introduced in Arizona and Utah
Bills Appear Headed for Passage

The Arizona State Senate this month passed attbhesm bill that would codify the unenforcealyilivf foreign libel
judgments unless compliant with the First Amendmeédi February 22 the bill passed by a vote of 30-0

SB 1268provides that

“A court of this state shall not recognize a forepuntry judgment if the cause of action was based
on a claim of defamation unless the court firsed®aines that the defamation law applied by the for-
eign court provided at least as much protectionffeedom of speech and the press as provided by
both the United States and Arizona Constitutions.”

The bill was introduced in January by Sen. Jomafhaton, R-Tucson, who recently resigned from thte senate to
run for the U.S. House of Representatives.

Another libel tourism bill introduced in the stagenate yet to be acted upon combines the liontath foreign judg-
ments with limitations on the use of foreign jurispence in Arizona courtsSB 1396 introduced by Sen. Chuck Gray,
R-Mesa, would bar state courts from citing or mefybn the laws or policies of foreign nations, inttional courts, any
international criminal courts and the United Nation

Utah Bill Passes State House

In Utah, a libel tourism bill unanimously passedthie state house on February 9 by a vote 73-G bilhwas ap-
proved by the state senate's Judiciary, Law Enfoecs, and Criminal Justice Committee on Feb. 22wasl been put
on the senate's consent calendar. The bill wasduted in January by state representative JusieeFi R-Fruit Heights,
a former television broadcaster.

HB 96 provides:

A judgment obtained in a foreign jurisdiction mag tonsidered nonrecognizable and unenforceablbeby t
courts of this state if:

1. the judgment was obtained in a jurisdiction méshe United States;

2. the judgment resulted in a libel judgment fomdges; and

3. the court sitting in this state before which thatter is brought determines that the libel laypligg in
the foreign court's adjudication process did natvigte at least as much protection for freedom of
speech and press as would be provided by the USitetes Constitution and the Utah Constitution.

For the purposes of applying Title 78B, ChapteP&ast 3, Utah Foreign Judgment Act, to this pdm, t
courts of this state may not make the determinatio8ection 78B-5-320 unless the person attempgting
enforce the judgment submits to personal jurisdictind the person against whom the judgment isgbein
enforced: (1) is a resident of this state; &aiperson or entity amenable to the jurisdictibthis state;
(3) has assets in this state; or (4) may be redud take action in this state to comply with jidgment.
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Defamation Lawsuits and the Religion Clauses
Limitations on Libel Suits Involving Matters of gedn

The relationship between defamation law and thret Fi
Amendment’s freedom of religion guarantees was aepl
recently by state appellate courts in New Jersely@megon.
Both cases required courts to explore the extenthioh the
First Amendment provision: “Congress shall makelaw
respecting an establishment of religion, or prahibi the
free exercise thereof,” limits the ability of coairto hear
certain types of defamation claims.

The New Jersey casébdelhak v. The Jewish Press
2009 WL 5149909 (Dec. 21, 2009), involved a defémmat
claim brought by an orthodox Jewish doctor agaiast
weekly Jewish newspapefhe Jewish Presdn that case,
the court concluded that that the Establishmenug&a- the
first half of the First Amendment’s freedom of ggtin pro-
vision — prohibited the plaintiff's defamation afaifrom
being adjudicated in a civil court.

The Oregon cas€lubra v. Cooke233 Or. App. 339
(2010), involved statements about a pastor madaway
church officials to the pastor’'s congregation.Hattcase, the
Oregon Court of Appeals reversed the lower couti%
missal of the plaintiff's defamation claim, holdittbat the
Free Exercise Clause — the second half of the Rimstnd-
ment’s freedom of religion provision — did not alsely bar
the court from hearing the case.

Abdelhak v. The Jewish Press

Plaintif Yaakov Abdelhak is an orthodox Jewishtebs
cian whose practice caters primarily to orthodoxvisk
women. His wife, Gabriele Tito, filed for civil dirce in
2004, at which time she requested that Abdelhaktdrar a
Get a religious divorce without which an observanvidé
woman may not remarry. When Abdelhak refused tatgra
Tito the Get, she brought the issue before a rabbinical court,
the Bais Din of America (BDA). The BDA ordered Abdel-
hak to “give aGet immediately” and “without delay.”
Shortly thereafter, Tito notifiedhe Jewish Presthat the
BDA had issued an order of contempt, calledSeruy
against Abdelhak for refusing to grant heGat In fact, no
such order had been issued — the court had simpgted
Abdelhak to grant th&et.

The Jewish Presgegularly publishes a list of those in

contempt of the BDA for refusing to provide theiives
with a Get The purpose of thiSeruvlist is to publicly
shame men into compliance with the rabbinical ceunt-
ders. WhernThe Jewish Pressalled the BDA to confirm
that a contempt order had been issued against Adklethe
staff member who answered the phone declared, ror,er
that it had. As a result, the plaintiff's name, rajowith his
professional title, was included on tBeruvlist in the pa-
per's September 6, 2006 print edition.

After Abdelhak informedrhe Jewish Pressef its error,
the paper printed a retraction. Abdelhak nevertsekued
The Jewish Prestor defamation, and his ex-wife and two
members of his congregation for invasion of privand
intentional infliction of emotional distress. Iasponse, an-
otherBais Din the Mechon L'Hoyroa (MLH), issued Se-
ruv against Abdelhak for pursuing a remedy againstafne
the orthodox congregants in a secular court.

A New Jersey trial court dismissed Abdelhak’s com-
plaint in its entirety for lack of subject matterigdiction on
the grounds that adjudication of the case “woulduie
excessive procedural or substantive interferentle ebiurch
operations.” The judge found that, to reach a résm, the
court and jury would have to make numerous deteatitins
about matters religious in nature, and that to donsuld
violate the Establishment Clause of the First Anmeent.

In particular, the court noted that in order tquditate
the defamation claim it would have to analyze thktive
impacts of the MLHSeruvand theJewish Press Seruen
Abdelhak’s reputation. That analysis would necassitan
understanding of the reception of those pronounoésnia
the Orthodox Jewish community, which itself wousdjuire
a consideration of the nature oBaruvand the significance
of a husband withholding or giving @et among other
things. Further, the court would have to determatreether
the injury to plaintiff's obstetrics practice wagused by the
newspaper’'sSeruy or other factors particular to the ortho-
dox community, such as the potential unwillingne$san
Orthodox Jewish woman to use the services of arauied
male obstetrician.

On appeal, Abdelhak argued that his claim coulcdbe
judicated without excessive entanglement in religiaoc-

(Continued on page 29)
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trines and practices. He insisted that the lowerrtcerrone-
ously focused on irrelevant religious matters, dnat the
defamatory nature of the newspaper listing wascéué in-
quiry that could be resolved through the applicatid neutral
principles of law.

The appellate court rejected Abdelhak’s argumétie
Establishment Clause, stated the court, “prohiiates from
promoting religion or becoming too entangled inigielus
affairs.” If the dispute is at heart a secular dhepay be ad-
judicated by a secular court. If, however, resolutbf the
dispute would require a court to interpret or uisthrd tenets
of religious doctrine or practice, it must abstén lack of
subject matter jurisdiction. As the trial courtdelhad noted,
in order to evaluate the reputational harm to piiinaused
by The Jewish PresSeruvlisting, a jury would have to un-
derstand how the listing would be perceived inglantiff's
Jewish community. This would require a deep undedihg
of the intricacies of Jewish doctrine and Orthodkwish
tradition. Neither could monetary damages flowingni this
harm be assessed through the application of nquiradiples
alone.

Thus, the appellate court affirmed that the Estabient
Clause prevented a secular court from adjudicafibgel-
hak’s claim. The court remarked, however, thatvals “not
unmindful of the consequences of such a dismisialécog-
nized the importance of defamation law for thoseksey to
clear their names, and deemed the consequence bemy
able to bring such a claim in circumstances like tharsh.”

Tubra v. Cooke

Plaintiff Tim Turba had served a number of congtems
within the International Church of the Foursquaresgel as
pastor for over twenty years by the time the evesading up
to this case occurred. Defendant Cooke, a sen&topéor a
branch of the church, and defendant Swor, theiclisuper-
visor, convinced Turba to take a job as interimtgasat a
Foursquare Church in Veronia, Oregon. As an addeeni
tive, Cooke and Swor promised to give Turba an tauiuil
$1,100 per month for the first three months, ad aghealth
coverage for up to six months.

After starting at Veronia, Turba withdrew $3000rfr the
church’s account, explaining to the Veronia chuccluncil
that the money had been earmarked for him as a ik
council approved the withdrawal, and after depogitthe
money in his personal account, Turba spent ovdrdfial on

health insurance premiums. Some months later, Wheha
was to end his term as pastor, the Veronia coumnbidok-
keeper brought the $3000 withdrawal to the attentdibSwor
and Cooke. The defendants accused plaintiff of sappro-
priation of church funds, at which point Turba lef$ role as
pastor at Veronia.

Swor and Cooke then wrote a letter, which Swoidrea
aloud to the Veronia congregation. The letter arpld that
“[tlhrough communication between the district staffd the
church council, and a review of the church books esuncil
minutes, it is now evident that there has beesptoe extent,
a financial misappropriation by the former paswaintiff].”
Turba learned of the letter from two congregantsp won-
fronted him about it separately. At the requestaifba, neu-
tral church leadership held a meeting to resoleeniisappro-
priation issue. Ultimately, Swor agreed that Turbaly
needed to return that portion of the $3000 whicthaéd not
spent on health insurance. Neither defendant, hervdaok
any steps to clear Turba’s name in the Foursquanenti-
nity.

Turba filed a complaint against Cooke, Swor, ahd t
church for defamation based on the letter and padéging
email from Cooke to Swor’s secretary. Turba claintledt
after the reading of the letter he was unable turgesteady
work as a pastor in any church, and was subseguemted
to sell his house and move into a trailer. An Oregocuit
court jury awarded Turba $355,000 finding that thefen-
dants had defamed him and abused the qualifiedgmesthat
otherwise would have shielded them from Turba’éwla he
trial court, however, granted a post-verdict motfon judg-
ment notwithstanding the verdict, agreeing thatRtee Exer-
cise Clause served as absoluteprivilege to Tubra’s claim.
Turba appealed.

The appellate court reversed and reinstated thg ju
award, explaining that the Free Exercise Clauseiges an
absolute privilege to statements alleged to bemafary if
“the organization [to which the statements can thébated]
is of a religious character, and the alleged defargastate-
ments relate to the organization’s religious bsliend prac-
tices and are of a kind that can only be classifisdreli-
gious.” Those statements which do not concernicelgybe-
lief and practices, or are made for a nonreligipuspose,
may at best be eligible for protection under a ijedl privi-
lege. The court decided that the statements ag,isshich
concerned the misappropriation of money and untrashi-
ness of a pastor, would not “always and in evemtexd” be
religious in nature. Thus, they were not absolupelyileged.
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Update:

Eastern District of Michigan Judge Upholds
Reporter’s Source Protection Under 8 Amendment

Detroit Free Press Reporter David Ashenfelter aam
tinue to shield the identity of a confidential soeiwho pro-
vided information for a story about an investigatiof a
federal prosecutor for misconduct during a highfifgrder-
rorism prosecution, an Eastern District of Michigadge
ruled on February 9, 201QConvertino v United States De-
partment of Justiced7-CV-13842.

U. S. District Judge Robert H. Cleland issueddps-
ion upholding Ashenfelter's Fifth Amendment prigke
against the disclosure during an April 21, 2009cdémn in
former federal prosecutor Richard Convertino’s Beiv Act
lawsuit against the Department of Justice. AsH&fén-
voked the Fifth Amendment privilege after Convestin
claimed in his lawsuit and on his fundraising webdhat
Ashenfelter was a “criminal” who had conspired watfher
“criminals” in the Department of Justice to defarnien.
The court had earlier rejected Ashenfelter's Fikstend-
ment privilege, finding that a reporter’s privilegenot rec-
ognized in the Sixth Circuit.

The path to Ashenfelter's deposition was tortuoush
the judge at first rejecting the Fifth Amendmenvitege in
February, 2009, and directing Ashenfelter to appkear
deposition in the court’s presence. At that depmsi the
court reversed course and upheld Ashenfelter’'shFift
Amendment privilege. Convertino moved for reconsid
tion on May 5. 2009. The February 9, 2010 rulingsvin
response to that reconsideration motion.

In his latest opinion, Judge Cleland rejected Con-
vertino’s claim that Ashenfelter had waived hisvjpeige by
earlier filing an affidavit in support of his claimf First
Amendment privilege in which he stated that hisudap,
2004 story about Convertino was accurate and thats
based on information from Justice Department s@urce

Cleland ruled that Convertino’s lawyer, Stephen M.
Kohn, should have raised the issue about Ashenifehéi-
davit earlier.

“The court has no duty to correct what has — imdkight
— turned out to be plaintiff's poor strategic demis” Judge
Cleland said in his ruling.

Convertino is expected to now appeal the rulinght®

Sixth Circuit U. S. Court of Appeals. Meanwhilepre
vertino’s underlying 2004 Privacy Act action remajpend-
ing in the D.C. District Court before Chief JudgeyRe C.
Lamberth. See also Michigan Federal Court Rules Re-
porter Must Reveal Sources in Privacy Act Ca3d'RC
MediaLawletter Sept. 2008 at.28

While the latest ruling is a relief to Ashenfelieserves
only to emphasize the need for passage of thededsport-
ers’ shield law pending in Congress.

Herschel P. Fink of Honigman Miller Schwartz and
Cohn LLP, Detroit, represents David Ashenfeltertliis
matter. Prior rulings in the case are available e MLRC
websitehere
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The Public Right of Access “Unmoored”
In the Southern District of New York

By Corrine A. Irish

A federal district court in New York ruled thatetle ex-
ists a First Amendment public right of access tmimistra-
tive adjudicatory proceedings conducted by New York
City’s Transit Adjudication Bureau (“TAB”), therebgx-
panding the right of access beyond the Second i€&cu
jurisprudence, which has not yet addressed whethen a
right applies in the context of an administrativeqeeding.
The court then granted the New York Civil Libertigs-
ion’s request for a preliminary injunction prevengti en-
forcement of TAB'’s public access policy at its pgedings.
New York Civil Liberties Union v. New York City msit
Authority, No. 09 Civ 3595, 2009 U.S. Dist. LEXIS 120470
(S.D.N.Y. Dec. 23, 2009) (Sullivan, J.).

Background

The New York City Transit Authority (“NYCTA") is a
municipal board responsible for the operations ntesiance
and control of the public mass transportation sysite New
York City. TAB is a bureau within the NYCTA thatince
1986 has adjudicated transit violations (vandalifare eva-
sion, riding between cars, etc). Prior to 198@séhviola-
tions were adjudicated in criminal court. Sincerththe
criminal court has retained concurrent jurisdictower these
violations. When a police officer or transit officissues a
transit violation, that officer has the discretimnreturn vio-
lations either to criminal court or TAB. Thougholations
are returnable to either forum, each forum hasfieréint
penalty structure - with criminal court allowingfiae of up
to $25 or imprisonment of up to 10 days and TABwihg
a significantly greater fine (up to $100) - and=D $ine for
failure to appear or timely respond - but no expega im-
prisonment.

Access to TAB's adjudicatory hearings are goverbgd
a “respondent controls” policy - observers canrattbear-
ings if the person being accused of a transit timacon-
sents to their attendance. The respondent’s decisifinal;
there is no separate determination made by TAB tathau
appropriateness of the third party observing therihg and
the respondent is not required to articulate arsjsbfmr his

objection. This policy appears to have been fitated in
writing sometime in 2009 during the course of tliiiga-
tion, though TAB represented that the underlyinticychas
been in place since TAB's inception.

Current Litigation

The NYCLU filed this lawsuit in 2009 claiming thete
organization’s First and Fourteenth Amendment sgheére
violated by TAB'’s public access policy. Shorthetbafter,
the NYCLU moved for a preliminary injunction andeth
NYCTA responded with a motion to dismiss arguingtth)
the NYCLU lacked Article 11l standing to bring suand 2)
as matter law, there is no First Amendment rigtdaaifess to
TAB hearings.

District Court’s Decision

1. Standing and Injury Intertwined

First, the district court ruled that the NYCLU hsidnd-
ing to bring suit based on the organization’s diiegry -
the NYCLU was not raising a claim of associatiostand-
ing based on injury of its members. The court thtirat the
NYCLU had demonstrated an “injury in fact” as aulesf
TAB'’s public access policy, based on evidence RéaCLU
representatives had been denied access to TABnhsair
the past and that NYCLU will promptly start to miumi
hearings if the preliminary injunction is granted.

The court also relied on this same evidence terdehe
that the NYCLU established the “irreparable haredjuired
for a preliminary injunction. The court noted thiae Sec-
ond Circuit does not presume irreparable harm aétFi
Amendment rights where a regulation does not dirdichit
speech, requiring instead that a causal link babéished
between the injunction and the alleged injury. uksig
this presumption did not attach, the court fourat the NY-
CLU established the required causal link basedt®revi-
dence that representatives had been denied accss past
and will continue to be denied in the future.

(Continued on page 32)
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2. Experience and Logic Trumps the Nature of the
Proceeding

In considering whether the NYCLU had a substatitiat
lihood of success on the merits, the court firg¢aed any
per se immunity for administrative proceedingsdifiny that
the public right of access does not stem from tlixthS
Amendment right to a speedy and public trial batrfrthe
First Amendment and, “[o]lnce unmoored from the ISixt
Amendment there is no principle that limits thesEikmend-
ment right of access to any one particular typgafernment
process.” NYCLU 2009 U.S. Dist. LEXIS 120470,*58The
court, therefore, applied the “experience” and itdgest —
most clearly articulated iPress Enterprise Co. v. Superior
Court, 478 U.S. 1 (1986) Press Enterprise 1) to determine
whether a qualified right of access attached toTtAB pro-
ceedings. This requires an

public access at TAB hearings would serve all & same
values as in trial proceedings. The court detailes rules
and procedures of the TAB hearings that were akitrials,
including the right to counsel, the burden of pretdndard,
the right to present evidence, object and crossame The
court concluded that a qualified right of publiccass at-
tached.

Finally, the court determined that the NYCTA haot n
met its burden of showing that irrespective of thislified
right, the TAB proceeding should be closed afteplypg
what the court deemed a “strict scrutiny” analysithat clo-
sure is narrowly tailored and essential to servaggtain
higher values.

The NYCTA's justification for its respondent coois
policy was its concern that modifying the polityaayhave the
effect of chilling the appearance of some percentafjre-
spondents, who under the TAB guidelines have thoomf

adjudicating their violations by

inquiry into whether 1) there
exists a tradition of public
access to a type of proceeding
that carries “the favorable
judgment of experience” and 2)
whether public access plays a
significant positive role in the
functioning of the proceeding at
issue. |d. at 8.

The court found the

The court first rejected any per se immunity ~ Mail
for administrative proceedings, finding that
the public right of access does not stem from
the Sixth Amendment right to a speedy and
public trial but from the First Amendment
and, “[o]Jnce unmoored from the Sixth

Amendment there is no principle that limits
the First Amendment right of access to any
one particular type of government process.”

A TAB officer further ar-
ticulated privacy concerns
where respondents are minors,
or committed the violation due
to a mental illness or medical
problem; or has a medical dis-
ease that renders then unable to
pay the fine.

The NYCTA, however, ad-

“experience” at TAB proceed-
ings to be one of presumptive public access. Irubog, the
court considered that the written policy was créaialy re-
cently and that, before this litigation there was umiform
understanding of what the public access policy amm®ng
TAB employees.

The court also relied on the NYCTA’s own repreaéon
that TAB hearings are presumptively open to thelipubAs
to the Criminal Court’s prior exclusive jurisdicti@nd subse-
guent concurrent jurisdiction, the court observidt t“not
only is the experience of TAB hearings one of pregstive
public access, but the experience of the enforcemkthe
[NYCTA] Rules of Conduct is, at least for the mesirt, one
of actual public access.”"NYCLU, 2009 U.S. Dist. LEXIS
120470, *67.

The court also found that the “logic” prong wasissied,
ruling that because of the functional and strudtsirailarities
between formal civil and criminal trials and TABdnmgs,

mitted that there is no empirical
support to what the court regarded as speculatiseraons of
a chilling effect. Moreover the court found no noav tailor-
ing where a respondent is allowed to object for @ason -
not just privacy or chilling concerns - and is metuired to
explain his reasoning.

In mandating the end of the NYCTA's current acqeals
icy, the court also recognized that a particulaposdent’s
legitimate privacy and chilling concern may warrafdsure,
but that such closure, must be determined aftecifspen-
the-record findings are made by the Hearing Officensis-
tent with the narrow tailoring requirement.

The court has since issued a permanent injunatidevor
of the NYCLU and the NYCTA has filed its notice appeal
- so it is likely that the Second Circuit will bedressing this
issue in the near future.

Corrine Irish is an associate in the New York a#fiof
Squire Sanders & Dempsey.
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Tenth Circuit Remands Issue of First Impression
Concerning Bar Organization’s Right to Interview Jurors

By Lisa Bowlin Hobbs

The Tenth Circuit recently considered an appeatlinng an issue of first impression concerning Hiest Amend-
ment right to interview jurors but declined to d&eithe issueClyma v. Sunoco IncNo. 08-5153, 2010 WL 367540
(10th Cir. Feb. 3, 2010) (Baldock, Holmes, Silégr).J

The case arose when the Oklahoma Employment Lawissociation (“OELA”), a plaintiffs’ bar organizan,
asked a district court for permission to interviga@ jury in an employment discrimination disputentaich it was not a
party. OELA sought leave to contact the jurorstf@ purpose of providing educational informatiomtembers of the
bar regarding jury dynamics in employment law casé&thout explanation, the district court denieBI®\'s request
in a minute order. Though the underlying lawstself ultimately settled, OELA sought review of tlistrict court’s
order by direct appeal under 28 U.S.C. § 1291.

The Tenth Circuit determined that the issue preskein the appeal—whether the First Amendment requihat
attorneys who did not participate in the underlyiitigation be given access to jurors to assistrthie the preparation
of an educational program for the use and benéfih@ambers of a professional organization—was onfirstfimpres-
sion. Yet there were several procedural issuethdCourt to determine initially.

First, the Court considered whether OELA had stapdo bring the appeal. OELA asserted standingt®mown
behalf and on behalf of its members because thdatlisourt's application of its local rule prohilrig contact with
jurors absent authorization by the Court violatdel@'s and its members’ First Amendment rights. Teurt noted
that OELA’s right of accessriaynot be entirely devoid of First Amendment implioas,” id. (emphasis in original),
and thus held that OELA “has standing becauses#rés an actual particularized injury as a resuttroalleged consti-
tutional violation traceable to the district cosrtirder and redressable by a favorable ruling here.

OELA also had standing to pursue the appeal oalbehits members. OELA’s members would have diag to
sue in their own right under the same theory, tbharCreasoned, and the First Amendment right tormétion is di-
rectly relevant to OELA’s purpose of providing traig for employment lawyers.

Having decided the standing issue, the Tenth @iraxt turned to whether it should treat OELA’sadit appeal as
a petition for writ of mandamus. While a non-pamgy not directly appeal an adverse ruling, thet@&ircuit has
allowed a non-party media entity review by mandawfus lower court ruling on juror access. (citifmurnal Publish-
ing Co. v. MechenB801 F.2d 1233 (10th Cir. 1986)). The Tenth Cirelso has construed a media entity’'s direct appeal
challenging the sealing of documents as a petfoorwrit of mandamus. (citinggnited States v. McVeighi19 F.3d
806 (10th Cir. 1997)). Based on this precedem, Ttanth Circuit held that OELA had “substantialtyngplied” with
Federal Rule of Appellate Procedure 21, concerpit@ions for writ of mandamus, and thus constritedirect appeal
as a petition for writ of mandamus.

Having answered both procedural questions in ffierative, the Court finally turned to the Firstnfendment is-
sue. Rather than decide the merits, howeverCthat concluded simply that “the novel issue présgcertainly re-
quires the district court to exercise some disoretn ruling upon OELA'’s application.” The districourt’s “terse de-
nial” failed to do so. Thus, the Court directed tfistrict court to vacate its order denying OELAgplication and to
reconsider the issue.

Lisa Bowlin Hobbs is an appellate attorney at \dim& Elkins LLP. She is former General Counseht® Supreme
Court of Texas. Her former colleague, James Lelbmak an associate at Davis Graham & Stubbs, Lidrtigipated
in the Clyma appeal as court-appointed amici curialeng with John Partridge of Gibson, Dunn & Criags LLP.
James and John clerked together for The HonoralaleidM. Ebel of the Tenth Circuit in 2007-2008.
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French Court Rules in Favor of
Roman Polanski on Photo Privacy Complaints

By Clara Steinitz and Jean-Frédéric Gaultier

Arrested on September 26, 2009 at the Zurich dirpoe
film director Roman Polanski is currently on bailhis cha-
let, after more than two months spent in a Swissopr He
is waiting for Switzerland's response to a US editian
request over his guilty plea over a sexual relatgm with a
13 year old dating back more than 30 years.

Claiming that he and his family had been haragseithe
press in his ski resort retreat, Polanski fileceaes of com-
plaints against several magazines in France. Nugtand-
ing his arrest, release on bail and the admissi@relation-
ship with a teenager, Polanski claimed that thegpmhoto-
graphs violated his right to privacy. In defengee maga-
zines argued in substance that the pictures wereléss and
directly linked to current news as they illustrated reunion
of Polanski and his family after the film directihcarcera-
tion.

For a start, the judge found that the disputedipatibns
related to news of legitimate interest for the ybiirstly
because they refer to an uncommon judicial matter,
"Criminal lawsuits initiated by the US justice Depaent
for facts dating back to 1977 and related to (...) e&n
tremely famous film director.Secondly, they aréin the
heart of current affairs,'Ssince Roman Polanski was arrested
in September 2009, placed in custody then releasebail
in November 2009. Lastly, the media have broadlyeced
the matter, its developments, the public reacttonihe film
maker's incarceration, etc. Thus, it is legitim&depublish
photos of Roman Polanski to illustrate the judiceénario
he is entangled into.

The judge undertook a thorough analysis of eacthef
disputed photographs to determine whether theifigation
was justified in view of the legitimate interest tbe public
to be informed of the matter. As a result, somehef dis-
puted pictures, taken in public places and notakwg any-
thing intimate about the complainants, were fourd to
damage their right to privacy.

Others, however, were found by the court to belated
to the current matter (e.g. a picture of the Pdansuple
attending a public event) or taken without Polanskihis
family knowing it, in the course of private moments
"insufficiently linked to the related news evefd-g. lunch,

time shared by mother and child) or inside theatgwchalet.
The judge found that their publication waseither neces-
sary nor useful to the legitimate information oé fhublic."

The court’s reasoning on the use of photograp hegidi-
mately illustrate a news event was of particuldenest with
respect to two of the published pictures. The fitsttograph
depicts Polanski’s wife standing by the window loé tcha-
let. For the judge, this violated the right tovady because
the public interest does not extend to the entireilfy circle
for the mere reason that Polanski's bail necesaféeygts the
personal life of his family. Moreover, to the extehe pho-
tograph illustrated the Polanski family’'s sensecofifine-
ment, such confinement was a constraint creatdtidopress
itself in gathering outside the chalet rather tlisom the
judicial bail measure. In other words, the presal¢mot
illustrate a news fact caused by its own behaviour.

The second interesting demonstration relatesgictare
of Roman Polanski seated at the back of the cagimg him
from his place of custody back to his chalet indadt There
is no question that the picture is directly linkedthe news
event. However, the court considered the car ta pevate
place, noting that the car had tinted windows. tRerjudge,
the widespread habit of publishing this type oftyie in
criminal cases is not justifiable when the targgtedson is
“in a private place where he/she should be abldetiti-
mately hope to be protected from all indiscretiansjuding
when he/she is involved in a news event whichinegdly to
relate is not questioned."

That being said, in view of the many court decisito
the contrary produced by the defense, the juddgengiin
emergency proceedings, referred the matter to seused
within the course of a procedure on the merits.

Beside the publication of extracts of the decisjotie
judge ordered the payment of 5,50067,490 U.S.) of dam-
ages for the magazine with the most extensive fgstpubli-
cation and 3,00& ($4,085 U.S.) to cover the legal costs
incurred. Although damages are not meant to betiparmor
should they be based on the profits made by thendeit,
claimants often complain about compensations bigifegior
to costs of proceedings.

Clara Steinitz and Jean-Frédéric Gaultier are lans/en
Paris with Clifford Chance Europe LLP.
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Supreme Court of Canada Decision in Quan v. Cusson
Media Entitled to Rely on the Responsible Commuoica
Defense Which Their Appeal Was Responsible for|Dewne)

By Wendy Wagner and Richard Dearden

The Supreme Court of Canada’s landmark decisians i
Grant v. Torstar Corp2009 SCC 61 anfQuan v. Cusson
2009 SCC 62 have brought Canadian law into tHeCdn-
tury by creating the “Public Interest Responsibtar®nuni-
cation Defense,” which provides protection for éaland
defamatory facts in circumstances where the puiidicas a
matter of public interest and the defendant shaligedice in
attempting to verify the allegations having regtodall the
relevant circumstances.

Decisions rendered by the Supreme Court of Cairada
the 1950’s and 1960s denied the media use of #dlitibnal
qualified privilege defense for publications to therld at
large. The Court signaled its willingness to reddaisthese
decisions when it granted leave to appeal fromQbart of
Appeal for Ontario’s decision iQuan v. Cussorgn April 3,
2008. InQuan v. Cussonthe Court of Appeal for Ontario
had recognized a public interest responsible jdismade-
fence based on the House of Lords’ decisionRegynolds v
Times Newspapers Ltand Jameel v. Wall Street Journal
Sprl, but denied the defendants the opportunity toefien
from the new defense.

The Supreme Court’'s decision @uan v. Cussonwas
issued concurrently with its decision @rant v. Torstar,a
casein which the Reynolds privileghad been advanced at
trial. (Leave to appeal was granted on an expediteis in
Grant v. Torstaron February 19, 2009, shortly aft@usson
v. Quanwas argued before the Supreme Court of Canada on
February 17, 2009.)

The Court set out the contours of the new Pulfierest
Responsible Communication defence Gmant v. Torstar
See“Supreme Court of Canada Creates Defence of Public
Interest Responsible CommunicatioMLRC MediaLawLet-
ter December 2008t 29.

In Quan v. Cussorthe Court held that it would be con-
trary to the interests of justice to deprive théeddants the
opportunity to avail themselves of the responstademuni-
cation defense which their appeal was responsileldvel-
oping.

The Court answered the question raise@iran v. Cus-

son as to whether traditional qualified privilege coutd-
exist with the new defence in the affirmative withihe
Grant decision, but characterized the circumstances under
which the traditional defense could be used fordipation to

the world at large as restrictive.

Background

Quan v. Cussolnvolved threeOttawa Citizenarticles
reporting on the conduct and performance of thénfilf
Ontario Provincial Police Constable Danno CussanQt-
tawa and New York City during the two weeks follogithe
events of September 11, 2001. The articles weaellimed
“Renegade OPP Officer Under Fire,” September 29120
“OPP Apologizes for Cusson Fiasco,” September 2612
“OPP’s Cusson Faces Internal Investigation,” Octobg,
2001.

Following the September 11 attacks, the OntarmviAr
cial Police (“O.P.P”) had volunteered its assiseat@ New
York authorities through official channels, but tbier had
been declined. Without the permission of his emgtpZon-
stable Cusson left his post and travelled from vtao
Manhattan with his pet dog Ranger, presenting hiinasean
R.C.M.P. trained search and rescue volunteer toptiiee
authorities at Ground Zero. When the OPP orderatstable
Cusson to return to his post, he tendered his masan to
the force.

Cusson had given numerous interviews to the lacal
national media. Prior to the publication of Bdawa Citizen
articles, he was hailed as a hero for his canireckeand
rescue efforts at Ground Zero, while the O.P.Pevpaiblicly
assailed for ordering him to return to duty in @ia The
three Ottawa Citizenarticles in issue reported information
obtained from Cusson’s commanding officer and figri.
police officers that differed drastically from tih&ormation
conveyed prior to the publication of tittawa Citzerarti-
cles, including that Cusson had misrepresentedéifrtesthe
authorities in New York and possibly interfered twithe
rescue operation.

(Continued on page 36)
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Trial Decision

At trial, the defendants pleaded traditional dfiedi privi-
lege, but did not rely on the separate defense knovwEng-
land as “responsible journalism” or Reynolds p&ug#
which, at the time, had not been recognized astindi de-
fense by any Canadian court. The trial judge agtbatl an
article reporting that Cusson’s superior plannetiléoa com-
plaint over disciplinary proceedings was within geope of
the traditional qualified privilege for reports pénding court
proceedings recognized by the Supreme Court of @aira
Hill v. Church of Scientology of Torontfi995] 2 S.C.R.
1130. With respect to the two other articles, tifie judge
denied the qualified privilege defence on the b#sis there
was no “compelling” moral or social duty to publiste arti-
cles in question, and through they were “certamfiypublic
interest,” he could not “say with sufficient corditce that
they were in the public interest to the extent thegded to be
heard.”

The jury was asked to rule on the meaning, defampat
content, status as fact or opinion, and truth ofroy0 im-
pugned statements in the two articles. The jurynébthat
some of the statements were fair comment, anchthaty, but
not all, of the factual imputations in the articlead been
proven true. Among the true facts found by the jere that
the plaintiff had failed in his duties as an O.Pffcer and
abandoned his responsibilities without justificatithat nei-
ther he nor his dog had received formal trainingearch and
rescue operations; that the plaintiff had mislead.Nbolice
into thinking he was an R.C.M.P. Officer, and th& Npolice
intended to arrest him. Conversely, the jury rejdcthat it
was true that the plaintiff deliberately misleadyNpolice by
representing himself as a trained R.C.M.P. K-9ceffj that
he had concealed his true identity, and that he Imaag com-
promised the rescue effort at Ground Zero. The &upr
Court of Canada described these findings as “dilfito rec-
oncile with one another.”

The jury awarded Cusson $100,000 in general dasnage
against the media defendants.

Court of Appeal

The appellant media defendants argued before thetC
of Appeal for Ontario that the trial judge had erie reject-

ing the defense of qualified privilege with respaxthe two

articles. Specifically, they submitted that thealtjudge set
too high a standard by requiring a “compelling” ydt pub-

lish, and erred in not finding that the articlesraven a matter
of public interest. The appellants argued in therahtive that
if the traditional qualified privilege were not aksble on the
facts, they were entitled to rely on the Reynoldsilege as

recently restated by the House of Lordslameel,n that the
articles in issue reported on a matter of publterests and
met the standard of responsible journalism.

The Court of Appeal never directly answered thpe#p
lants’ primary issue on appeak., whether traditional quali-
fied privilege applied in the circumstances of tase. After
examining lower court decisions which had applieadit
tional qualified privilege to publications to theorld at large
in the post€harter context, as well as developments in the
law in other jurisdictions, the Court of Appeal eehined
that it was appropriate to develop the common |gvadopt-
ing a public interest responsible journalism deéeatong the
lines of the House of Lord’s decisions Reynolds v. Times
Newspapers LimitedndJameel v. Wall Street Journal

The Court of Appeal acknowledged that the artidles
issue were on a matter of public interest, but hbkt the
appellants were not entitled to the benefit of tiesvly cre-
ated public interest responsible journalism defebseause
they had not advanced this new defense at trial.

Supreme Court of Canada

Before the Supreme Court of Canada, the appeliants
Quan v. Cussomdvanced the position that the Court could
bring the laws of defamation into accord with sect2(b)
Charter values by allowing the media to rely on batie
“Reynolds-Jameebpublic interest responsible journalism”
defense and traditional qualified privilege. Thepalfants
urged the Court to find that the articles at isaeee protected
by traditional qualified privilege (a legal issue);, alterna-
tively, that the appellants were entitled to ben&fim the
change in the law that created the new defensespionsible
journalism.

On the first issue, the Court held that, as expldiin the
companion cas&rant v. Torstarthe time had come to rec-
ognize a new defense — the defense of responsihencini-
cation on matters of public interest. The Courtter held

(Continued on page 37)
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that the publications at issue Quan v. Cussomere clearly
in the public interest:

The Canadian public has a vital interest in kn@natout
the professional misdeeds of those who are entfusgethe
state with protecting public safety. While the jeab of the
Ottawa Citizenarticles was not political in the narrow sense,
the articles touched on matters close to the cbtbeopub-
lic's legitimate concern with the integrity of ifsublic ser-
vice. When Cst. Cusson represented himself to & Mork
authorities and the media as an OPP or RCMP officer
sacrificed any claim to be engaged in a purelygtevmatter.
News of his heroism was already a matter of putdtord;
there is no reason that legitimate questions atieut/alidity
of this impression should not have been publiciped
Quan v. Cusson, suprpara. 31 (whether a publication is in
the public interest is a matter of law to be deteed by the
trial judge).

On the second issue, the Court disagreed thaappel-
lants could not benefit from the new defense int ttiés
would contravene the principle against raising “niesues”
on appeal. The Court noted that the Court of Apkelin
fact allow the “new issue” of responsible journaligo be
raised on appeal, and “broke new jurisprudentialugd on
precisely this issueltl. atpara. 34.

The Court also questioned how “new” the issue imas
the sense of being legally and factually distirroint the is-
sues litigated at trial, since much of the evidetitat had
been adduced to demonstrate qualified privilege matice
would also be relevant to responsible communicatieor
example, the defendants led evidence from the @istnof
the steps he took to verify the allegations: “Intpotly, he
talked to Cst. Cusson and gave him the opportdaitell his
side of the story. Cusson’s denials were includethe arti-
cle.” Id. para. 39 (whether the diligence factors are met is
matter of fact to be determined by the jury - @altjudge in
its role as trier of fact).

The Court held that the interests of justice fadoallow-
ing the appellants the opportunity to avail themselof the
change of the law brought about by their litigatimm a new
trial. The standard for ordering a new civil triak., that a
“substantial wrong or miscarriage of justice hasusced”
had been met in that the appellant would be “sehodisad-
vantaged by being deprived the opportunity to avadim-
selves of the responsible communication defencetwtiieir

appeal was responsible for developing” and “ifiits out the
defence is found to apply to the articles in questisuch a
deprivation would amount to an injustice”. A newakrwas
ordered.

Co-existence of Traditional Defense

In the Grant v. Torstardecision, the Supreme Court ex-
plained that it was creating the new defense ofipulterest
responsible communication, “leaving the traditiodafence
of qualified privilege intact.”Grant v. Torstar, suprgara.
95.

The Court noted that the traditional defense ddlifjad
privilege had seldom assisted the media in defendimel
actions in that it was grounded in special relafops charac-
terized by “duty” to communicate the informationdaa re-
ciprocal “interest” in receiving it. The press coommcates
information not to identified individuals with whoih has a
personal relationship, but to the public at large.

The Court also held that many forms of qualifietyifege
would not be well served by opening up the privélég me-
dia publications. For example, the duties and égtsr of peo-
ple communicating and receiving job references olicp
reports are definable with some precision and veal genu-
ine reciprocity. By contrast, the reciprocal dutydanterest
involved in a journalistic publication to the wordd large, by
contrast, is largely notionald. para. 93.

The Court nonetheless noted that in the last deciwd
traditional defense of qualified privilege had soimes been
extended to media defendants provided they can sheor
cial or moral duty to publish the information andcerre-
sponding public interest in receiving it citinGrenier v.
Southam Inc.; Leenen v. Canadian Broadcasting Qapo
tion; Young v. Toronto Star NewspapefGrant, para. 36).
The Court concluded:

Despite these tentative forays, the “threshold” for
privilege remains high and the criteria for recipro
cal duty and interest required to establish it un-
clear. It remains uncertain when, if ever, a media
outlet can avail itself of the defence of qualified
privilege.ld. para. 37.

Wendy Wagner and Richard Dearden, partners at Gowl
ings in Ottawa, Canada, represented the media diefieis
before the Supreme Court of Canada in Quan v. Qusso
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Ethics Corner

Technology-Based Ethical Challenges: Practical
Advice For Dealing With The Disclosure Of Metadata

By Richard M. Goehler

There is no denying it.
around it. Technology is rapidly evolving and depéng
every day and lawyers continue to find ways toiagilen-
hancements in technology to assist them in the@ryelay
practices. As a result, new ethical issues andnpad pit-
falls are also continuing to arise and presentiag rchal-
lenges for lawyers utilizing these developing teslbgies.
Now, more than ever before, lawyers must keep ntite
meet these new technology-based ethical challenges.

One such technology-based ethical challenge ankes
hidden “metadata” embedded in electronic documeésnts
inadvertently disclosed. Metadata is often defiasd‘data
about data” and may reveal confidential informatioRor
example, metadata can contain authors’ names ame® of
previous document authors, document revisions ydiob
content previously deleted from a document), doatraer-
sions, template information, hidden texts and conime
Savvy recipients are even able to “reverse editudeents
using metadata created in some word processing gy
Although disclosure of most metadata is harmlessyérs
unfamiliar with the concept of metadata run th& n§inad-
vertently disclosing “information that is eitheripleged or
the disclosure of which would be detrimental or amass-
ing to the client” such as “editorial commentsastgy con-
siderations, legal issues raised by the clienther lawyer
[and] legal advice provided by the lawyer.” NY (Of82.

In recent years, attorneys have bombarded statassa-
ciations with inquiries about what duties, if aeyjst to dis-
close metadata in discovery. Other attorneys gurest
whether they may ethically search for, review, se uneta-
data embedded within documents they have receilolst
jurisdictions apply a different analysis to docursepro-
duced during discovery than to those sent outsidBsgov-
ery. As a general rule, attorneys may not “scr(dn” re-
move) metadata from documents they produce as gfart
discovery. In fact, in many jurisdictions, courtgy even
impose sanctions against a party or attorney thtaniion-
ally removes or alters metadata before producisgadiery
documents. Conversely, when transmitting documeauts

There is no way of getting

side of discovery, lawyers usually have an ethical digty
remove any confidential metadata the documents coay
tain. In many jurisdictions, attorneys receivingcdments
containing metadata must be careful about how seaych
for and use that metadata embedded in documereg/eec
outside the discovery context.

States generally agree that, “outside of a disgdve
subpoena context,” attorneys sending electroniacichents
have an ethical duty to take reasonable care rsutiadie
their clients’ secrets and confidence&ee e.gD.C. Op. 341,
Alabama Formal Op. 2007-02; Maryland Ethics Dkt.. No
2007-09; N.H. Ethics Opinion 2008-2009/4. Althoutte
degree of care required depends heavily on therenatnd
sensitivity of the particular information, lawyensust take
“practical measures” to purge metadata “where gmte
to prevent the disclosure of confidential inforroati’ Maine
Op. #196; Arizona Ethics Op. 07-03. Lawyers shaalkb
take reasonable steps to purge metadata when gesldicr
tronic documents, including “scrubbing the documsetd
ensure they are free of metadata.” N.Y. County yers/
Acc’n Op. 738. In some jurisdictions, lawyers whoe
“ignorant of technology relating to metadata” agquired to
“obtain competent computer support” in order to pom
with their ethical obligations. Colorado Ethics.Qa9.

So, assume you receive an e-mail from a condeswgnd
opposing counsel with a detailed settlement ledtéached.
You open the attachment and notice that the docuiden-
tification number located at the bottom of the cttaent
indicates that it was the fifth version of the dett You know
that, with just a few clicks of the mouse, you earcover
prior versions and any comments made during théngdi
process. Does your duty to zealously represent gbent
permit you to uncover the metadata? If you discaoweta-
data that reveals settlement or litigation strateggy you
use it? The answer to these questions is “it dépén

At one end of the spectrum, some jurisdictionsehav
ruled that attorneys receiving documents outsiddisdéov-
ery may electronically scour for metadata unlegy tknow
the metadata was inadvertently disclosed. In Septe

(Continued on page 39)
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2007, for example, the District of Columbia Baruisd an
opinion succinctly explaining that “[a] receivingwyer is
prohibited from reviewing metadata sent by an asbugronly
where he hasactual knowledgehat the metadata was inad-
vertently sent.” Under the D.C. approach, “mereautainty”
about whether metadata was intentionally sent doégrig-
ger an ethical obligation on the part of a recejviawyer to
refrain from reviewing the metadata. DC Opiniori 34

If the documents are sewithin a discovery context, the
D.C. Bar even goes a step further, explaining ‘thaeceiving
lawyer is generally justified in assuming that noetiza was
provided intentionally.” In fact, where an electio docu-
ment may constitute tangible evidence, “the recipigas an
obligation to competently and diligently review,euand pre-
serve the evidence.”

In such situations, the receiving lawyer “may adhsvith
a computer expert to determine the means by whiehrteta-
data can be most fully revealed and reviewed, nasch law-
yer does with a fingerprint expert.” Even undeisthp-
proach, however, if a lawyer has “actual knowledtiet an
adversary inadvertently provided metadata, theivaaglaw-
yer should not review the metadata without firshsudting
and abiding by the sender’s instructions. But “lh aher
circumstances, a receiving lawyer is free to reviba meta-
data contained within electronic files provided dyd adver-
sary.” Id.

The Colorado Bar follows a similarly permissivecttine,
finding that “a [r]eceiving [lJawyer generally masthically
search for and review metadata embedded in anrehéct
document” unless the sending lawyer expressly iastithe
receiving lawyer that confidential information wamadver-
tently included in the metadakeeforethe recipient has exam-
ined it. Colorado Ethics Op. 119. However, whibierecipi-
ent “knows or reasonably should know that the netadon-
tain or constitute [clonfidential [ijnformation[,]that lawyer
must contact the sending attorney and attemptdolve the
matter.

If the attorneys are unable to do so, the recgildnvyer
may request that the court rule whether or not @aradf privi-
lege or confidentiality has occurred. Coloradoi&hOp.
119. Maryland’s Bar Association also found thdisent a
legal restriction to the contrary, “there is noiedh violation
if the recipient (or those working under the atey’'s direc-
tion) reviews or makes use of the metadata witliiosit as-

certaining whether the sender intended to includs sneta-
data.” Maryland Ethics Docket No. 2007-09.

In contrast to the D.C. approach, the New York #®and
that a receiving lawyer “may not ethically take adtage of a
breach in [an opposing] attorney’s care by interdlly
searching the metadata.” N.Y. County Lawyers’ AcOp.
738. Specifically, in New York a receiving attornmay not
search metadata “with the intent to find privilegedterialor
if finding privileged material is likely to occurdm the
search.” Id.(emphasis added). The New York Bar reasoned
that “in light of the strong public policy in favarf preserving
confidentiality as the foundation of the lawyeredii relation-
ship,” mining for certain metadata “would violateet letter
and spirit of these disciplinary rules.” The Alakeaand Ari-
zona Bars followed New York's lead in finding thggner-
ally, a “receiving lawyer also has an obligationéfrain from
mining an electronic document” and “a lawyer whoeiges
an electronic communication may not examine ittfer pur-
pose of discovering the metadata embedded wittiin Ad.
Formal Op. 2007-02; Az. Ethics Opinion 07-03. Bbthine
and Florida are slightly less restrictive, butlgtifohibit a
recipient from reviewing metadata in an effort tain confi-
dential information that the recipient should resdaly know
was not intentionally communicated. Me. Op. #196;B¢th-
ics Op. 06-02.

Taking a few simple steps at the outset of a casdd
save a massive headache in the long run. To d@veidmbar-
rassment, prejudice to clients, and allegationgv@lpractice
that often accompany inadvertent disclosure of datg liti-
gators should consider the following:

¢+ Confidentiality agreements and protective orderat th
include specific sections about inadvertent metadis-
closure;

¢ Free or inexpensive metadata “scrubbing” programas t
can reduce or remove metadata from outgoing files;

¢ Programs that prompt a “pop-up box” before the outg
ing file is sent that enable users to “scrub” matadrom
outgoing e-mail attachments with just a simplelkglic

¢ Sending attachments as “pdf” documents or facssnile
which may also eliminate or significantly reduce tiisk
of inadvertent metadata disclosure.

Dick Goehler is an attorney in the Cincinnati offiof Frost
Brown Todd LLC.
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