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PAR!r I 

Introductorv Note 

The is a report of resonses to a survey of recent libel verdicts in libel 
suits against media defendants. The case reports are based primarily upon 
interviews with defense counsel. The cases reported in paragraphs A through N 
are based upon in depth interviews. Those summarized in paragraphs 0-1 through 
0-14 are not reported in as much detail. In many cases, I consulted persons 
other than defense counsel who observed the case, as well as available publicity 
concerning the case, including press interviews with jurors. 

The survey endeavors to be exhaustive for cases tried against news media 
defendants (excluding supermarket tabloids) from January 1, 1992 through October 
4, 1993. The survey also reports cases tried during 1991 that were not included 
in the prior survey but appear to be of interest. Research sources include Media 
Law Reporter news notes, Media and the Law and similar newsletters, Nexis, Lexis 
Jury Verd ic t  f i l e ,  and mailings to members of the Defense Counsel Section. 

A. Anne Bauer v. Northwest Publications, Inc. (Duluth News Tribune), St. 
Louis County District Court, Minnesota, May 14, 1993, No. C1-92-600363, 
David S. Bouschor, J. 

I 1. Date of Publication: January 27, 1992 

2. Case Summary: Plaintiff, a free-lance writer, sued the newspaper 
after the newspaper apologized for a "smart shopper" column in which the writer 
detailed how to sell a home without a realtor. The apology stated that the 
column was unfair and did not meet the standards both readers and journalists 
expect of the newspaper, which it blamed on a "breakdown in the editing process." 
The claims based on the newspaper's publication were for libel and promissory 
estoppel, the latter alleging that the newspaper went back on assurances that 
it would stand by the writer. The apology did not mention the plaintiff's name 
or the words "she," "her," writer," "author," etc. Instead, the apology placed 
the blame on the newspaper in general. Plaintiff also sued for slander based 
on similar statements the newspaper's editor made totelevision, radio, and print 
reporters who inquired concerning the apology, but in which the editor emphasized 
that he personally did not see the article before it was published, implying that 
errors and bias in the column would not have occurred if he had. 

The apology was published shortly after local realtors threatened to 
withdraw advertising from the newspaper in response to the column, which 
plaintiff claimed wae the true motivation for the apology. 

3. Verdictt For defendant. Special interrogatories concerning the 
elements broken down as follows: 1) falsity and defamatory meaning; 2) malice; 
3) proximate cause and fact of damage; and 4) amount of damages. The jury 
anawered no to the first inquiry and, as instructed, did not answer the others. 

4. Lenuth of Trial: 3-4 days 
Lenath of Delibecations: 2 hours 

5. Size of Jurv: 6 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



6. Sianificant pre-trial and mid-trial rulinas: Motion for summary 
judgment on defamation claims denied. The judge declined to rule that the 
plaintiff was a public figure before the trial started, and once it did start, 
plaintiff admitted that she was seeking presumed damages, so that the New York 
Times' rule applied regardless of plaintiff's status and the issue became moot. 
Promissory estoppel claim dismiesed on defense motion for directed verdict. 

The trial court also refused to dismiss Knight-Ridder, the parent company 
of the Duluth News Tribune, on the grounds that a Knight-Ridder corporate 
employee in Miami reviewed the apology before publication. 

Under Minnesota law, a plaintiff may not demand punitive damagee in the 
original complaint, but must seek leave from the court to do so after developing 
supporting proof. The court disallowed plaintiff's attempt to claim punitive 
damages, apparently on the basis that the plaintiff could not prove actual malice 
in support of them. The court's denial of the defense motion for directed 
verdict at the close of the evidence appears to have been inconsistent with the 
ruling disallowing punitive damages. 

7. Trial manaaement (mid-trial iurv instructions, s~ecial verdict, 
sequential issue determination, bifurcation): None, except for special verdict 
described above. 

8. Pre-selection iurv work (vs~cholouical profiles, attitude6 eurvevs, 
mock trial,  re-selection questionnaires): None. 

9. Pretrial Evaluation: Probable defense verdict on liability; no 
damages. The significant risk was the appearance that the apology was motivated 
by threatened loss of advertising revenue. 

10. Defense iuror  reference durins selection: Defendants would have 
preferred professionals, business executives and proprietors, who are well- 
educated and likely to understand the concept of opinion expression and its 
distinction from factual reporting. Unfortunately, as is generally true in St. 
Louis County (Duluth), the venire was dominated by public employees, union 
members, who are able to get off work for jury service with pay, unemployed 
persons, and retirees. Counsel also preferred younger jurors, believing they 
would be more liberal and likely to favor the newspaper's position in this case. 

11. Actual iurv makeup: 1) WM, late 20'8, self-employed in fagt food 
service business, 2 years vocational technical school; 2) WM, SO'S, mechanic for 
heavy equipment leasing company, 9th grade ed; 3) WM, 70's, retired U.S. Steel 
worker, 11th grade ed; 4) W F ,  late 20te, receptionist in clinic, some business 
echo01 after high school; 5) WM, late 30ts, railroad engineer, BA Degree; 6) WF, 
late 30ts, in-home nursing assistant, high school grad, late 20's. 

This jury appears favorable in comparison to the usual profile (see 
paragraph lo), particularly insofar as the jurors are relatively young. 

12. Ieeuee Tried: Factual falsity; secondarily, actual malice. Much 
of the testimony focused on whether the newspaper "sandbaggedw it6 contributing 
author. One of the lower ranking editors did not want to run the apology and 
expressed that view at trial. The defendant tried to use this testimony to 
support defendant8e position that the decision to publish the apology was made 
independent of advertising revenue concerns, and that the views expressed in it 
were matters over which reasonable minds could differ. 

13. Plaintiff's Themetal: Plaintiff claimed the newspaper did not 
publish the apology because it really believed plaintiff's writing was unfair 
and inaccurate, but because of pressure from local realtors who were withdrawing 
their advertising. 

14. Defendant's Theme(s): The apology was issued because the newspaper's 
editors had genuine concerns that the column was inaccurate and incomplete and 
not due to the withdrawal of advertising by realtors. The apology deflected 
attention away from the writer by assuming the responsibility and not mentioning 
the writer's name. The publication did not contain any false and defamatory 
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statement, but noted correctly that there were certain errors and flaws in the 
plaintiff's column and expressed the newspaper's opinions concerning those 
errors, largely assuming the blame itself. 

15. Factors Believed Responsible for Verdict: 

a. Pre-existina attitudes of the venire towards the  lai in tiff, 
defendant. or issues: Counael detected no anti-media bias. All members 
of the jury were Subscribers. All had seen media coverage they disagreed 
with, none had been the subject of a personal attack. 

b. Sym~athy for plaintiff durina trial: Plaintiff was not 
particularly sympathetic; she appeared more arrogant, cocky, bitter and 
vengeful than mortified or distressed. 

c. Proof of actual injury: None. Over several months after the 
defendant's publication, a dozen of plaintiff's pieces were published in 
three different publications. She claimed no economic lose or medical 
expense. She did not attempt to prove emotional distress or reputation 
injury, but relied on the doctrine of presumed damages. 

d. Defendants8 newsaatherina/rewrtina and trial demeanor: 
Defendant's work in preparing the apology was without blemishes. When the 
apology was drafted, it was read to the plaintiff. The plaintiff was 
livid, retained an attorney, and issued a threat on the Saturday before 
the scheduled Monday morning publication. The newspaper's lawyer cleared 
the story that Sunday, and in that process removed the references to 
plaintiff . (The defendant offered evidence of the fact that the story was 
lawyered, the changes, but did not waive the privilege.) 

The biggest potential blemish on the defendant's position was the 
appearance that the apology was published to try to reverse a downturn in 
advertising revenue from the real estate industry. This revenue was 
approximately $200,000. Even though the promissory estoppel claim was 
dismissed, there was a potential inference of misrepresentation. As the 
plaintiff was preparing her column, people from the real estate industry 
got wind of it and started screaming at the advertising department. Thus, 
the evidence was that the newspaper knew its advertising clientele was 
upset, but the editorial department nonetheless assured the plaintiff that 
they would "stand behind her." 

The defendant took great care to show how an editorial department 
worked independently of the financial end of the newspaper. 

There was testimony from one newspaper employee that the editor of 
the newspaper, in approving the column concerning realtors, instructed 
that the column be factual rather than an opinion piece. The plaintiff's 
column as published was very much an opinion piece. This lack of 
c4mmunication between two levels of editing was used by the defendant to 
support defendant's poaition that it was motivated by concerns over 
breakdowns in its own editorial process. 

e. Experts: Defendant called an expert in journalism who 
testified to the traditional separation between the editorial department 
and the advertising and financial departments of the newspaper, and the 
independence of the former, as to matters of both news and opinion. 

f. Trial dynamics: 

i. Plaintiff's counsel - competent and reasonable. 
ii. Defendant's trial demeanor - defense counsel felt in 

control of the trial. 

iii. Length of trial - not a factor. 
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iv. Judge - avuncular, maintained control and decorum in the 
courtroom. In Minnesota, all examination is conducted while seated 
at counsel tables, leaving little opportunity for histrionics. 

9- Lessons: As to the publication in issue, the newspaper had 
been presented with a tough judgment call and elected a course of action 
that was predictably controversial, not only with this libel plaintiff, 
but with other media who criticized the newspaper derisively. The 
newspaper felt compelled to defend itself. Counsel would have maintained 
more control over statements made outside the newspaper by editors, which 
seemed to exacerbate plaintiff's hostility. 

16. Results of iurv interviews, if anv: None. 

17. Assessment of Jurv: An unusually good jury for this venue. 

18. Post-Trial dismsition: Defendant agreed to waive costs in exchange 
for a release of appeal rights. 

Plaintiff's Attorneys: Lee R. Johnson 
333 S. 7th St. 
Minneapolis, MN 55402 

Defendant's Attornevs: Joseph J. Roby, Jr. 
Johnson, Killen, Thibodeau 

& Seiler, P.A. 
811 Norwest Center 
230 West Superior Street 
Duluth, MN 55802 
(218) 722-6331 

B. Charlotte Covev et al. v. Detroit Lakes Printinq Co. (Detroit Lakes 
Tribune), Clay County (Minn.) District Court, No. C6-91-271, December 9, 
1991, Kathleen Weir (no relation to defense counsel), J. 

1. Date of Publication: July 20, 1989 

2. Case Summarv: Defendant weekly newspaper published an article about 
local reaction to a murder in Lake Park, Minn. Although the murder occurred 
outside Curtis Covey's trailer, the article did not identify anyone by 'name, 
other than to refer to the "Covey Clan" and the "Covey home" as the site of wild, 
nightly parties, and anonymous statements expressing local fear of "the Coveys." 
The plaintiffs were Charlotte Covey, Curtis' sister, and her three sons, who 
were trying to live a normal life in another part of town. After receiving 
complaints from plaintiffs, who were relatives of Curtis Covey, defendant 
publiehed a retraction in its sister newspaper Sunday edition (with 3x greater 
circulation) stating that article referred to Curtis Covey's trailer and 
apologizing for confueion about identity. Plaintiffs then sued for negligent 
defamation, infliction of emotional distress, and libel per se. Trial court 
directed verdict for defendant on all claims but negligent defamation, including 
the claim for punitive damages. 

3. Verdict: For plaintiffs $100,000: Charlotte Covey, $20,000 for 
reputation injury, $20,000 for emotional distress; each of the three children 
received $10,000 for reputation and $10,000 for emotional distress. The jury 
returned a special verdict in which it answered 21 questions on liability and 
damage issues. Over defense objections, the court instructed the jury to 
complete the entire form even if it found against the defendant on one or more 
of the liability questions. During deliberations, the jury reported itself 
deadlocked 6-2, and the parties agreed to accept a majority verdict. As it 
turned out, the jury was 8-0 for the defense on "of and concerning," 6-2 for 
plaintiff on negligence and other issues. It was understood that a finding for 
the defense on the "of and concerning" issue would result in the court entering 
a judgment for the defense. 

4. Lenath of Trial: 3 weeks 
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Lenuth of deliberations: 14 hours. 

5. size of ~urv: 8 

6. Simificant pre-trial and mid-trial rulinas: Plaintiffs were held 
to be private figures to whom simple negligence standard applied. The articLe 
was held to involve a matter of public interest, and punitive damages were 
dismissed at the close of plaintiffs, case. 

7. Trial manauement tmid-trial i u m  InStructionS. emcia1 verdict. 
sequential issue determination, bifurcation\: See verdict, above. = 

8. Pre-selection iurv work t~svcholoaical ~rofiles, attitudes surveys, 
mock trial, pre-~electi~n ~estionnaires~: None. 

9. Pretrial Evaluation: Probable defense verdict on quotes "of and 
concerning" issue. 

10. Defense iuror preference durina selection: High as possible on the 
intelligence, education, and economic scales. 

11. Actual iurv makeup: Female, 57, homemaker; male, 32, carpetlayer; 
female, 38, nurse; male, 27, logger; female, 21, orthopedic care assistant (wife 
of dairy fanner); male, 21, inventory stocker; male, 28, grain elevator employee; 
female, 40, operating room aid. 

12. Issues Tried: "Of and concerning," falsity, negligence. 

13. Plaintiff's Themel a) : Charlotte Covey was a single mother trying 
to raise her three boys in a small rural community, heretofore untainted by her 
reprobate brother. By referring to the brother's nefarious den as the home of 
the "Covey Clan, " the newspaper negligently defamed the plaintiff and her family. 
The article even contained negligent errors concerning Curtis Covey. 

14. Defendant's Themeis): The article could not be interpreted by any 
reasonable persons as referring to the named plaintiffs. The article pertained 
to a public concern on which the newspaper had a duty to report which it did in 
good faith. 

15. Factors Believed Responsible for Verdict: 

a. Pre-existinu attitudes of the venire towards the plaintiff. 
defendant. or issues: The case was tried in Clay County (Moorhead, 
Minnesota), the county adjacent to Becker County, of which Detroit Lakes 
is the county seat. The Detroit Lakes Tribune is owned by the Forum 
Publications Group, which owns the major daily newspaper in the Fargo- 
Moorhead area, as well as other newspapers and a television station in 
the area. The predominant position of the newspaper as opposed to the 
plaint iff s may have pre-disposed the juty towards sympathy for plaint iff a. 

b. Svmvathv for vlaintif f durinu trial: The plaintiff came across 
as meek, diffident, and frightened by the judicial process. The testimony 
of the plaintiff and her three sons as to their efforts to live good lives, 
untainted by the bad reputations of other members of the family, and their 
humiliation at the newspaper articles, created significant sympathy. 
Plaintiff mother said she was so nervous she "scratched her arms into open 
sores." Defense counsel attempted to maintain a light touch in dealing 
with the plaintiff on cross-examination and in argument to the jury, 
acknowledging she had tried all of her life to do right by her boys. 
Counsel got the plaintiff and the boys to admit that people who knew them 
would not believe the article was about them but would know it was about 
the "black sheep" brother. Whatever counsel managed to get out,of the 
plaintiffs on cross-examination was probably at least offset by the 
appearance that the contest between counsel and these witnesses was unfair. 

c .  Proof of actual injury: None, except for plaintiff s ' testimony 
as to humiliation, and friends' testimony concerning the same and 
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reputation injury. All of these people also admitted that they never 
believed the article was about the plaintiffs. None of the plaintif fa had 
seen any kind of health care profeesional. 

d. Defendants' newssatherinu/re~rtinq and trial demeanor: The 
defendant used a summer intern to investigate and report this story, 
arguably without enough supervision. The topic was arguably questionable, 
since the murder mentioned was four days old, and the real subject of the 
article was the rowdiness of some members of the trailer court, and 
inability of other residents of the trailer court to get support from the 
police in dealing with the problem. The editing arguably should have 
flagged the vague reference to the "Covey clan." A female reporter 
testified she read the first draft, told the editors not to run it because 
"it's unconscionable" and after said to the editor "if a paper could be 
and should be sued, it's us regarding this." .She said the editor called 
Detroit Lakes the "armpit of civilization" full of "hayseeds and idiots," 
and said, "if you've never been sued at least once for libel you're not 
doing your job." Defendants were forced to attack this witness, who was 
a reporter for the defendant at the time of the publication. 

e. Experts: Plaintiffs called Melva D. Moline, Assistant 
Professor, Deputy Mass Comm., Moorhead State University, Moorhead, MN, on 
journalistic practices; the defense called Thomas B. Connery, Ph.D., 
Associate Professor of Journalism, University of St. Thomas, St. Paul, 
MN 

f. Trial dynamics: 

i. Plaintiff's counsel - Plaintiffs' counsel was quite 
flamboyant and frequently resorted to "golden rule" arguments. A8 
an example, counsel was admonished not to go into the defendants' 
financial holdings, but nonetheless asked a representative of Forum 
Publishing Group about its extensive newspaper and television 
holdings in the Fargo-Moorhead area. Even though punitive damages 
were dismissed at half-time, counsel made the usual punitive damage 
argument s . 

ii. Defendants' counsel - Both defense counsel are 
experienced trial attorneys. Defense counsel did their best to treat 
all of the plaintiffs sympathetically. Defense counsel were 
aggressive in dealing with plaintiffs' witnesses and did gef them 
all to admit that they understood that the article referred to 
plaintiffs' relatives and not to the plaintiffs. 

iii. Judge - Counsel declined to comment. 
9- Lessons: Counsel was startled by the jury's willingness to 

award large sums of money without significant proof of actual injury. 

In hindaight, defense counsel would have worked harder to treat the 
plaintiffs more sympathetically, and pushed harder for control ofthe trial 
from the judge. 

16. Results of iurv interviews, if any: Counsel did not interview the 
jury. After the court entered j u d ~ e n t  for defendant, two of the jurors wrote 
the court and asked for a new trial,' declaring that they understood they were 
awarding the plaintiffs $100,000. 

Well after the trial, one juror discussed the case with a representative 
of the defendant newspaper. The juror claimed he was one of the two hold-outs 
for the newspaper on the negligence issue. This juror indicated that the jury 
was not significantly angry, but the six jurors who awarded $100,000 felt the 
newspaper was in the wrong and that the plaintiffs were abused. 

17. Assessment of Jurv: Counsel was surprised at this jury's willingness 
to award such a large sum of money without any real proof of injury. Counsel 
suspects that while the jury was not significantly angry, it felt that this was 
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a story that was sloppily prepared, and that the plaintiffs had been wronged. 

18. Post-Trial disposition: Court granted judgment for Defendant 
because of jury's finding that article was not "of and concerning" Plaintiffs. 
~ffirmed by Mi~eSota Court of Appeals, 490 N.W.2d 138 (Minn. App. 1992). 

Plaintiff's Counsel: Zenas Baer 
Janis Clay 
Wefald E Baer _ 222 6th St. 
P.O. Box 249 
Hawley, MN 56549 
(218) 483-3372 

Defense Counsel: Patrick Weir 
Harlan G. Fuglesten 

I Vogel, Brantner, Kelly, Knutson, Weir 
& Bye 
502 First Avenue North 
P.O. Box 1389 
Fargo, IUD 58107 
(701) 237-6983 

C. Garrett Frev v. Multimedia, Inc., U.S. District Court, Southern District 
of Ohio, .Civil No. C-1-90-852, February 3, 1993, Herman Weber, J. 

1. Date of Publication: December 12, 1989. 

2. Case Surmnarv: Plaintiff sued for defamation for broadcast over WLWT- 
TV 5 Cincinnati, concerning investments by the Sisters of Charity of Cincinnati 
in Charles Keating's failed American Continental Corp. The report stated that 
Garrett Frey, a local broker and member of the Sisters of Charity Investment 
Advisory Committee, had been brokering stock in Keating's company for years and 
"may be responsible for making that investment singlehandedly [and] . . . may 
have bypassed the religious order's financial advisory committee in the process." 
The correspondent quoted Sister Mariana Coyle as stating "the bonds looked at 
the time like a good and prudent investment," but then added "even so, my source 
says the purchase was presented to the [Sisters of Charity Investment] committee 
as fait accampli, a done deal." The reporter also said that he had contacted 
Frey but Frey declined to comment. 

3. Verdict: For defendant, a special interrogatory finding no falsity; 
jury did not reach other issues. 

4. Lenath of Trial: 3 weeks 
Lenath of deliberations: approximately 5 hours 

5. Size of Jury: Seven (originally eight, no alternates, one lost 
during trial due to child care problem). 

6. Sianificant pre-trial and mid-trial rulinas: Motions for summary 
judgment on issues of public figure and libel-proof doctrine denied, plaintiff 
ruled to be a private figure; court applied Ohio shield law, which protects 
source's identity but not information provided, to preclude discovery questions 
that would narrow the field. 

7. - Trial manaaement (mid-trial iurv instructions, s~ecial verdict, 
seauential issue determination. bifurcationl: Oral charge, as well as written 
charge, which, with special verdict form, was given to jury before summation, 
upon agreement of counsel. The court permitted plaintiff's counsel to pursue 
inquiries that repeatedly required the reporter to claim the privilege, but then 
it instructed the jury that it could give no evidentiary weight to the refusals 
to respond, and the proper assertion of a privilege could not be penalized. 

8. Pre-selection iurv work I D S Y C ~ O ~ O ~ ~ C ~ ~  profiles. attitudes surveys, 
mock trial, vre-selection auestionnairesl: Both court and counsel's jury 
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questionnaires were completed before voir dire; no mock trial or professional 
profile work. 

9. Pretrial Evaluationr Counsel believed that because of the 
confidential source problem, it was useful if not extremely essential to 
obtaining a defense victory that the defendant show the jury that the publica- 
tion was substantially true. Counsel felt reasonably confident that they could 
do so, and also demonstrate that the station acted responsibly. 

10. Defense juror preference durina selection: Defense counsel sought 
people not likely to be blase about the amounts of money involved. They avoided 
sophisticated investors and the various types that sit on charity boards who 
would find the rubber-stamping that occurred by this board to be not out of the 
ordinary. The defense looked for people most prone to be offended by evidence 
demonstrating the plaintiff's penchant for putting investors into junk 
investments. The defense team thought the young jury picked would tend to 
sympathize more with the young reporting team, and not be unduly sympathetic to 
a plaintiff who lost his livelihood in his mid-50's. 

11. Actual iurv makeup: All White, (as were plaintiff and defense 
representatives) 4M, 4F. One juror was lost during trial because of child care 
difficulties, concluding with seven jurors. School teacher, teacher's assistant, 
sculptor , unemployed laborer, probation off her, warehouse foreman and 
engineering supervisor. 

12. Issues Tried: Truth, as evidenced by the fact that this was the only 
special interrogatory question anawered. However, the jury heard the entire case 
on negligent, actual malice, compensatory and punitive damage issues. 

13. Plaintiff's Themeta): The bonds purchased for Sisters of Charity 
were handled no differently than any other investments; the Financial Advisory 
Committee approved it and no member ever questioned it. The paperwork from the 
clearing agent shows that the purchase was initiated and settled after the 
Financial Advisory Committee meeting. (Actually these records showed that the 
purchase was initially done before the meeting, to be settled the date of the 
meeting, and the transaction was delayed due to the need for a corrected trade 
confirmation deleting an improper interest charge. In response to this, the 
plaintiff testified to a conversation with the Sisters of Charity staff member 
on the Financial Advisory Committee, who died before he could be deposed, in 
which this person agreed that the bonds were a good investment and authorized 
Frey to go ahead with the paperwork.) Thus, plaintiff claimed, the broadcast 
falsely and irresponsibly alleged that plaintiff may have "bypassedw the 
Financial Advisory Committee when it was not bypassed at all. 

14. Defendant '8 Themel sl: The broadcast was prepared by a seasoned team 
of experienced reporters, who spent two months working on related stories 
concerning failed Keating investment schemes. The team did a conscientious job 
of preparing this story, which the evidence shows is substantially true; this 
claimexemplifies plaintiff'strack record as a finger-pointer, wherein plaintiff 
has repeatedly blamed business reversals and adversities on newspapers and 
others, refusing to accept responsibility himself. 

15. Factors Believed Resmnsible for Defense Verdict: 

a. Pre-existina attitudes of the venire towards the  lai in tiff, 
defendant, or issues: Defense counsel did not believe that any particular 
pre-existing social, economic, political or other issues affected the 
venire, nor is there any apparent anti-media bias in Cincinnati. Some, 
but not all, of the jurors were aware of the controversy surrounding 
Charles Keating's ventures. 

b. S m ~ a t h v  for plaintiff durinatrial: Frey had his sympathetic 
moments. His creditors had foreclosedupon his house duringthe first week 
of trial, the anguish of which he described to the jury. Frey had a track 
record of work for Catholic charities, and described himself as a daily 
communicant, now a ruined man who now had nothing left but his faith, at 
which point he burst into tears. This played well the first time, but when 
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it occurred a second time, it appeared contrived. On the  other  hand, Frey 
was h o s t i l e  i n  t h e  f ace  of defense counsel 's questioning, and would not 
answer quest ions u n t i l  forced by reference t o  documents and deposi t ion 
t r ansc r ip t s .  ~t one point  he ca l l ed  S i s t e r  Mariana Coyle, president  of 
t h e  S i s t e r s  of Charity, who confirmed t h a t  she was accurately quoted i n  
defendants' repor t ,  a " l i a r . "  A l l  of t h i s  aided i n  t h e  jury ' s  acceptance 
without of fense  of defendants' evidence of Frey's finger-pointing 
propensity and testimony concerningquestionable brokeragepract ices.  Frey 
a l s o  denied any memory t h a t  t h e  s t a t i o n ' s  r epor te r  c a l l e d  him on t h i s  
broadcast,  although he admittedly had been c a l l e d  on o ther  Keating-related 
issues.  To t h e  s u r p r i s e  of a l l ,  Frey a l s o  claimed a t  t r i a l ,  f o r  t h e  f i r s t  
time, t h a t  immediately a f t e r  t h e  broadcast on t h e  11 o'clock- news, t h e  
r epor te r  c a l l e d  him asked, "how did you l i k e  t h e  broadcast?" The repor te r  
t e s t i f i e d  t h a t  he has never made such a c a l l  a f t e r  a broadcast and d id  not 
i n  t h i s  case. This c r e d i b i l i t y  joust c l e a r l y  weighed i n  t h e  defendants' 
favor, and rendered o ther  testimony from t h e  p l a i n t i f f  suspect. 

c. Proof of ac tua l  injury: P l a i n t i f f  claimed t h a t  a f t e r  t h e  
broadcast, t h e  telephone stopped r inging and he was ou t  of business. H e  
of fered  t h e  testimony of a economist who projected from p l a i n t i f f ' s  p r i o r  
t e n  year 's  earnings what he would have made i n  t h e  fu ture ,  and came up with 
a number i n  t h e  range of $7 million. The p l a i n t i f f ,  due t o  f a i l u r e  t o  
m e e t  c a p i t a l  requirements i n  Ohio, l o s t  h i s  l i cense  within t h r e e  weeks of 
t h e  broadcast. The problems t h a t  led  t o  t h e  l i cense  suspension had been 
building f o r  some time, but the  timing crea ted  a causat ion issue.  
P l a i n t i f f  and supporters  a l s o  t e s t i f i e d  t o  general  reputa t ion  in ju ry  and 
p l a i n t i f f ' s  emotional d i s t r e s s .  

d. Defendants' newssatherina/reportina and t r i a l  demeanor: Other 
than defendants' r e l i ance  on a conf ident ia l  source, without which they 
w e r e  hampered a t  t r i a l ,  t h e  defendants' report ing team looked good i n  terms 
of competence, experience, andconscientiousness on t h i s  p a r t i c u l a r  report .  
Defendants w e r e  ab le  t o  show t h a t  t h e i r  t h e  repor ters  had reason t o  bel ieve 
t h e  broadcast on t h e  b a s i s  of information received from nonconfidential 
sources. The members of t h e  S i s t e r s  of Charity Financial Advisory Committee 
could not r e c a l l  t h a t  anything was unusual about t h e  approval of t h i s  
investment and, thus ,  d id  not support t h e  "bypass" a l legat ion .  However, 
t h e  paper t r a i l  on t h e  t ransact ion  c l e a r l y  showed t h a t  t h e  purchase was 
i n i t i a t e d  before it was presented t o  t h e  Financial Advisory Committee. 

e. E x p e r t s :  Neither s ide  ca l l ed  an expert  on j o u r n a l i s t i c  
prac t ices .  Defendant ca l l ed  an expert on s e c u r i t i e s  t r ades  t o  explain t h e  
process and t o  debunk t h e  p l a i n t i f f ' s  s tory.  Both a ides  c a l l e d  damage 
experts.  

f .  Other evidence: The defendants offered numerous a r t i c l e s  i n  
t h e  loca l  press  regarding Frey8s involvement i n  s e l l i n g  various investments 
i n  Keating ventures, which w e r e  allowed on i ssues  of damages and causation. 
These a l s o  l e n t  support t o  t h e  defendants' e f f o r t  t o  "desympathize" t h e  
p l a i n t i f f .  P l a i n t i f f  played videotapes from WLWT-TVS broadcasts not i n  
issue,  which might have had t h e  same e f fec t .  Defendants ca l l ed  hal f  a 
dozen charac ter  and reputat ion witnesses cons is t ing  of investors ,  and 
former investment c l i e n t s  of p l a i n t i f f ' s ,  who t e s t i f i e d  about p l a i n t i f f ' s  
t r a c k  record f o r  dumping junk investments on c l i e n t s  (neighbors and another 
c h a r i t y  board members t e s t i f i e d  t h a t  Frey had on o ther  occasions played 
it f a s t  and loose with investment decis ions) .  The use of t h i s  evidence 
was a ca lcula ted  r i s k  t h a t  proved t o  be w e l l  advised. 

go .  T r i a l  dvnamics : 

i. P l a i n t i f f  ' s counsel - p l a i n t  i f f  * s counsel could be 
described a s  aggressive and pompous, possibly a s  a r e s u l t  of 
c e l e b r i t y  s t a t u s  r e su l t ing  from h i s  Connaushton victory.  The proof 
d id  not l i v e  up t o  assurances i n  p l a i n t i f f ' s  opening t h a t  S i s t e r  of 
Chari ty witnesses would deny t h e  t r u t h  of t h e  broadcast. Counsel 
a l s o  repeatedly re fe r red  t o  defense witnesses with t h e  e p i t h e t  
" l i a r , "  which played i n t o  t h e  defendants* finger-pointing theme. 
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ii. Defendant's trial demeanor - defense counsel attempted 
to appear prepared, credible and fair, and believed they were 
reasonably eucceasful. 

iii. Length of trial - the length of trial did not appear to 
inflate the jury's perception of the scope of the case and, 
therefore, was not a factor. 

iv. Judge - the judge, in pretrial hearings, used terms such 
as "junkyard dog journalismw and witresponsible" to describe the 
defendants' broadcast. However, during trial, he was neutral, 
consistent, and did not permit either counsel to exerciee any undue 
control of the courtroom. 

h. Lessons: The trial confirms counsel's view that success with 
a jury requires the defendant to demonstrate the substantial truth and 
fairness of the publication. In this case, counsel were faced with 
rebuilding a story because of their inability to rely upon a confidential 
source in the principal defamatory allegation. In that regard, counsel 
reliedprimarilyon documentation (a, trade tickets, confirmation slips, 
wire instructions), obtained fromplaintiff's brokerage firm, thebrokerage 
clearinghouse and the bond underwriter, to establish that the subject bonds 
were purchased by plaintiff for the Sisters of Charity prior to the meeting 
of the Sisters' Investment Committee. 

16. Results of iurv interviews, if any: None. Court order prohibited 
counsel from initiating contact with jurors. 

17. Assessment of Jurv: Defense counsel believes that the jury picked 
fit its profile of the beet jurors and believed the result tends to confirm their 
juror preference. 

18. Post-Trial disposition: Plaintiff's post-trial motions denied, 
notice of appeal filed September 8, 1993. 

Defendant's Attornevs: 

Plaintiff's Attorneys: John A. Lloyd, Jr. 
250 East Fifth Street 
Fifteenth Floor 
Cincinnati, Ohio 45202 
(513) 762-7800 

Richard M. Goehler 
Susan Grogan Faller 
Frost & Jacobs 
201 East Fifth Street 
P.O. Box 5715 
Cincinnati, Ohio 45201-5715 
(513) 651-6800 

D. James M. Furaason v. Donrev Media Group d/b/a Alamoaordo Daily News, Otero 
County District Court, New Mexico, No. CV-87-36, November 12, 1991, Robert 
M. Doughty 11, J. 

1. Date of -publication: January 23, 1987 

2. Case Summarv: Plaintiff James M. Furgason owns Fergi's Pub in 
Alamogordo and was a member of the Alamogordo Mayor's Committee on Driving While 
Intoxicated and Alcoholism. Furgason's home was burglarized and, among other 
things, his wallet and a pistol were taken. 

Several weeks later, Clausen, a reporter for Mantogordo Daily News, saw 
a police daily arrest report that one James M. Furgason, residing at 1407 
Rockwood Drive (plaintiff's home address), was arrested for paint sniffing and 
carrying a concealed weapon. Clausen confirmed Furgason's name and home address 
with other city records that reflected his participation on the Mayor's 
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committee. He also confirmed with police that the address and identity of the 
person being detained by police on duty were that of the owner of Fergi8s Pub. 

Clausen also had a police "CrFmeatoppersn report concerning the Furgason 
home burglary that said items stolen included Furgason's wallet and a .357 
magnum. The reporter asked police about the possibility that the reported theft 
of the gun was an insurance scam, but police discounted it because the gun 
reported missing was different from the one found on the arrestee. 

Arraignment was set for 10:OO a.m. but was subsequently delayed.twice and 
did not occur until approximately 3:00 p.m. 
The newspaper's editorial deadline was 11:OO a.m. 

The news story, which was published on the back page of the first section 
of the Friday newepaper, reported that James M. Furgason had been arrested for 
paint sniffing and carrying a concealed weapon, as reflected by the arrest 
report, and contained the further information that Furgason was the owner of 
Fergi8 s Pub and served. on the Mayor's Connuittee on Driving While Intoxicated 
and Alcoholism. 

During the press. run, which started shortly after 12:30 p.m., a circulation 
employee who was a friend of, Furgason's advised the sporta editor, who was the 
only person in the editorial department at that time, that the article appeared 
to be in error because Furgason had been eeen at his bar the night before. The 
press continued to run as the sports editor recontacted the police. She told the 
duty officer that News employees had seen Furgason at his bar the night before; 
the duty officer reconfirmed the identity of the arrestee and responded "they 
must be drunk, cause he is in jail." 

Later on Friday afternoon, at the arraignment and after the arrestee had 
identified himself as "James Furgason", the police realized that the arreetee 
apparently had been carrying plaintiff's wallet and had altered his driver8a 
license, but was not Furgason, and so advised the D a i l y  News. By this time the 
press run had been completed. The newspaper did not attempt to halt distribu- 
tion, but published a front page retraction on the following Sunday, since the 
paper does not publish on Saturday. 

3. Verdict: $5,700,000 

Compensatory: $700,000 

Punitive: $4 million against newspaper, $1 million against reporter 

4. Lenqth of Trial: 7 days 

Lenqth of deliberation: 3-4 hours 

5. Size of Jurv: 6 

6. Simificant  re-trial and mid-trial rulinas: Summary judgment was 
granted on the grounds that the publication was protected by the Fair Report 
Privilege and on the grounds that the plaintiff waa a public figure and could 
not show actual malice. The New Mexico Court of Appeals, Fursason v. Clausen, 
109 N.M. 331, 785 P.2d 242 ( C t .  App. l989), reversed on the grounds that the 
record before it did not show that the plaintiff was a public figure, and the 
article was not protected by the Fair Report Privilege because it reported 
information not in the arrest report concerning plaintiff's occupation and 
official position, that further erroneously identified plaintiff to be the same 
individual as the person arrested and charged. The court reasoned that the added 
(albeit truthful) facts conclusively identified the person arrested as plaintiff 
and enhanced the damagee. 

At the commencement of trial, the defendant tried once again attempted, 
unsucces~fully, to persuade the judge to dismiss punitive damages from the case. 
Defendant also resisted producing a Donrey financial statement for use at trial, 
inasmuch as this financial statement covered all of the aesets owned by the 
company, of which Alamogordo D a i l y  News holding (not a separate corporation) was 
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a small part, and which indicated financial numbers for assets and income related 
to holdings in different parts of the country totally unrelated to Alamogordo 
Daily News. After threatening to hold dofendant's counsel in contempt for 
refusing to authenticate the financial records, the trial court permitted this 
financial statement to be offered after the plaintiff had otherwise closed its 
case, and, after indicating some doubt about the question, permitted punitive 
damages to go to the jury. 

The judge excluded evidence that after the publication the plaintiff was 
indicted by a federal grand jury for RICO violations in connection with a failed 
thrift, which clearly affected plaintiff's reputation even though the charges 
never went to trial. The judge excluded this even though the plaintiff claimed 
continuing damage to his reputation after the publication and until the time of 
trial. 

7. Trial manasement (mid-trial iurv instructions, special verdict, 
secyuential issue determination, bifurcationl: 
The trial judge rejected special verdict forms and other requested jury 
instructions based upon his belief that he was bound to use judicially-approved 
pattern jury charges. 

8. Pre-selection iurv work ~ D S Y C ~ O ~ O U ~ C ~ ~  profiles, attitudes survevs, 
mock trial, pre-selection cntestionnairesL: None. 

9. Pretrial Evaluation: Defendants felt strongly that the case should 
not go to the jury because of the public figure defense, but these had been 
rejected by the court of appeals. The defense believed the plaintiff had a 
borderline prima facie case on negligence, and not a significant case on damages. 
Defendants hoped to convince the jury that the newspaper could not reasonably 
have been expected to discern the error prior to publication, and hence stood 
a good,chance of prevailing even under a negligence standard. 

10. Defense juror preference durins selection: Defense counsel 
preferred people who read, were literate and understood business practices, 
because they would be more tolerant of honest mistakes and skeptical of lawsuits 
against a business for making them; working and family people who were likely 
to disdain the fast-lane lifestyle of the plaintiff and many of those who 
patronized his bar; and people who for one reason or another were likely to 
disapprove of alcohol consumption. 

11. Actual iury makeup: Defense rated jurors on a 1-5 scale. The jurors 
selected and rating they received are: 1) WF 60'9, widow, may have worked, knew 
Alamogordo police captain (rating: 4); 2) WM, school teacher, 40'8, knew 
defendant's editor when she was sports editor and had positive impression of her 
(rating: 5); 3) WM, 25, geological engineer at local airforce base, well-read, 
lived on base (foreman) (rating: 4) ; 4) WF, 66, housewife, husband worked at auto 
shop, lived in Alamogordo five months, does not drink (rating: 3); 5) UP, 65, 
former corporate secretary, husband retired, was business consultant with own 
firm (rating: 5) ; 6) HF, housewife, 31, did not drink, had six kids and felt kids 
should not drink, a "bible believern (rating: 4); 7) (alternate) HF, 30'8, tax 
analyst at insurance agency (rating: 3). 

12. Issues Tried: Defendants' negligence in failing to discover the 
error and actual malice for failing to cease publishing after the error was 
not iced. 

13. Plaintiff's Theme(s): Plaintiff emphasized that he was innocent, 
minding his own business, and victimized f irst by a burglary and then more 
significantly by the defendants8' news article. The plaintiff 'a abuse at the 
hands the newspaper came as a result of the newspaper's heedless desire to get 
the sensational story into print, in the face of obvious red flags indicating 
that the story was implausible and false. The arrest report indicated that the 
arrestee gave a different age than stated in the driver's licenee, was 
unemployed, and had only 34 cents, which should have caused the reporter to 
investigate further to determine whether Furgason was the arrestee. Once the 
newspaper learned from an employee that the publication was false, it could and 
should have stopped the press run and distribution of the newspaper. Instead, 
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it ran a retraction two days later in which it took no responsibility and 
attempted to blame the police. Plaintiff emphasizedthe wealth of the defendant, 
which included numerous properties other than this newspaper. 

14. Defendant's Themela)-: Defendant reporter conscientiously and 
accurately reported what the arrest report showed about the arrest of James M. 
Furgason, 1407 Rockwood, whom other public records confirmed was a member of the 
Mayor's C~mmittee on Driving While Intoxicated and Alcoholism. The reporter even 
inquired of police concerning discrepancies in the police report, such as the 
auspect8s age, which a clerk discounted as a math error by the investigating 
officer. The reporter went beyond what blotter reporters normally do by checking 
the phone book for the plaintiff's address, which showed that this was the only 
Furgason the way plaintiff spells his name; and went to city hall and checked 
the mayor ' s records for other facts reported in the article. The newspaper acted 
in good faith in Fmmediately reinvestigating the matter when an error was called 
to its attention. The newspaper did not attempt to interrupt distribution of 
the printed editions, but on the next publishing day ran a page 1 retraction of 
the story after the error was confirmed. 

15. Factors Believed Reswnsible for Verdict: 

a. Pre-existinu attit6des of the venire towards the plaintiff. 
defendant, or issues: Such attitudes were notdetectible during voir dire, 
but poet-verdict interviews indicatedthat several jurors were of an anti- 
defense pre-disposition, because of deep-seated animosity that many of the 
locals felt towards their' daily newspaper, and because of various subtle 
class and ethnic struggles that play out in small and medium-sized towns 
in New Mexico. (See assessment of jury under paragraph 17, supra.) 

b. S m a t h v  for plaintiff durinu trial: Plaintiff was not a very 
sympathetic character, and was shown to be a hard drinker and a womanizer, 
who enjoyed a fast-lane lifestyle which reputedly involved occasional drug 
use. (The latter aspect of plaintiff's reputation did not come into 
evidence.) However, the plaintiff was unquestionably an innocent victim 
in this the scenario, and thus his tearful testimony to his embarrassment, 
teasing by others, people leaving plastic bags of paint outside his 
business, and loss of some favored clientele generated some sympathy. 

c. Proof of actual iniurv: The actual injury was limited to 
anecdotal occasions of unpleasant teasing about the article, but no.proof 
of any business losses. The plaintiff's business records showed that the 
plaintiff's profits increased after the article, so the judge did not 
permit evidence from which the jury would infer loss of profits or revenue 
from the plaintiff's business and liquor store. 

d. Defendants' newsuatherinu/reportinu and trial demeanor: The 
reporter did not suspect or hypothesize the possibility that the person 
in custody was an Fmposter who had stolen Furgason's gun and identification 
to identify himself when arrested; the reporter did not attempt to make 
visual identification of Furgason in jailr or attempt to call him at home 
or in his bar, to make sure Furgason was the person in jail; the newspaper 
did not halt the presses or stop distribution once the claim of error was 
first made by an employee; the correction did not report discovery of the 
error by Daily News employees, but instead stated that reporters received 
information from the police that conflicted with earlier police reports 
two hours after the paper was printed. 

e. Ex~erts: None. 

f. Other evidence: The defendants' financial statement was 
admitted, and believed this information considerably fueled the jury's 
hostility towards the defendant, and caused it to feel righteous or at 
least comfortable in rendering this excessive award. 

9 Trial dvnamics: Counsel believe that the News Mexico pattern 
instructions are confusing in defining negligence, and constitutional 
malice, and in assigning these burdens to the compensatory and punitive 
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damages aspects of the case, respectively. This is borne out by the juror 
interviews. 

i. plaintiff's counsel - Plaintiffs' counsel was an 
experienced insurance defense lawyerwho was withinboundsthroughout 
the trial. He was assisted by his daughter, who was less experienced 
and more emotional, but also within bounds. 

ii. Defense counsel - were David Olive, in-house at Donrey 
Media, with extensive libel trial experience in his prior life; and 
Frank Wilson, an experienced trial lawyer in Alamogordo .- Def enee 
counsel believed they were effective and came across well to most 
jurors, but were unable to overcome the jury's gut reaction to the 
facts of this case and what they learned about the defendant's 
wealth. 

iii. Judge - the judge was unpredictable and frequently 
chastised counsel on both sides for perceived transgressions in ways 
that could not be anticipated. The result was that both sides were 
kept under control. 

iv. Other f actors - The jury charge, based on New Mexico 
pattern instructions, was too unfocused and confusing to be of any 
help to the defendants. 

The time delay between publication of the article and 
the trial;, caused in large part by the appeal of the initial summary 
judgment ruling, added to the punitive damages award which was 
requested by plaintiff's counsel as $1 million for each year since 
the newspaper story was published. 

h. Lessons: Defense counsel believe that they could have fared 
better if they had brought in an outside expert witness to explain why 
there was no negligence in this situation, and why it is not reasonable 
to expect a reporter to take the extra steps demanded by the plaintiff. 
The expert would be one with a background with a small town newspaper, 
but with some form of recognition such as an award in journalism or 
promotion within a newspaper chain. The other lesson is that any case can 
be iost big. The reaction of a jury in a venue such as this one to media 
conduct may well be very counterintuitive even to non-lawyere. 

16. Results of i u m  interviews, if any: Four of the six jurors plus one 
alternate were interviewed several months after the conclusion of the trial. 
Several of the jurors apparently misunderstood the instructions. Their comments 
reflected the belief that the defendant had the burden of justifying the article, 
and a lack of understanding of the distinction between negligence and subjective 
reckleeeness as to the truth. Most jurors believed the newspaper made a mistake, 
but was not reckless (and nonetheless awarded punitive damages). 

Jurors found the plaintiff to be only moderately likeable, but were 
convinced that he had been victimized by this article. 

On liability, the jurors were unanimous in the view that the newspaper 
should have taken additional steps to,check Furgason's identity, by checking for 
him at the bar or doing something else to positively confirm Furgason's 
whereabouts. The attitude of several of the jurors was that eince the truth 
could have been discovered, the newspaper should have discovered it. 

The jurors sympathized with the reporter, feeling that he was young, 
honest, and scared during the trial. As to the reporter's demeanor, the 
prevailing view was he "knew he made a mistake," and "had his head down." Some 
were impressed to the detriment of Clausen by one police witness' suggestion that 
Clausen was reputedly untrustworthy as a reporter. At least one juror felt that 
the reporter may have been interested in advancing his career with a sensation- 
al story. Several of the jurors expressed some anger at the newspaper for not 
halting distribution after notice of the error was given by employees during the 
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press run. They did not accept the newspaper's claim that distribution of the 
story could not have been prevented. Others were undecided on this issue. 

Women jurors found the female sports editor who testified to be an arrogant 
-know-it-all." Three female jurors resented defense counsel's cross-examination 
of a former female employee of the defendant and current "friendm of the 
plaintiff who allegedly noted the error during the press run, but other male 
jurors seemed to feel she deserved it. Although this witness had been a drug 
user, the offended jurors did not feel this was relevant and that her limited 
role as a witness in this case did not call for an attack upon her character. 

The jury was totally perplexed by the damage issue. Having determined 
liability, and that the plaintiff had been damaged, they found that no evidence 
or even argument had been presented on the damage issue other than the 
plaintiff's request during closing argument. The, following portion of the 
interview with the jury foreman is telling: 

Interviewer: 

Juror : 

Interviewer: 
Juror : 

Interviewer: 
Juror r 

Interviewer: 
Juror : 

Interviewer: 
Juror : 

Interviewer: 
Juror : 

Interviewer: 
Juror : 
Interviewer : 
Juror r 
Interviewer: 
Juror x 

Did the closing- arguments have any uh, weight on 
your deliberation? 
Well, it did, it had no weight on the verdict, it 
may have had weight on the uh, the damage amounts. 
Okay. In what aspect of it? 
Well, me personally, I had no idea of what the 
dollar amounts would be until you know, the lawyer 
on, on the, plaintiff, mentioned what she thought 
it should be, what they were asking for. 
And was, was it he or she that did that? 
Uh, no, she wasn't convincing to me, but that's, 
it was an eye-opener I think, . . . 
In what aspect? 
Well, it seemed like at that time that I hadn't, 
you know, we had no instructions at the time and 
uh, I wasn't thinking about dollar amounts, they 
hadn't been mentioned in the whole trial and then 
it kind of, when she mentioned that it kind of hit 
me, you know, 9011, a lot of money we are talk- 
ing. 
Okay. 
It was more of a surprise factor, I guess than . . .  
Based on the evidence that you had heard? 
Well I, the evidence I heard uh, I used that to 
form a verdict but I didn't have any idea at the 
time on the kind of damages we were talking. 
And did that surprise you? 
I think it did. M-mmm. 
You weren't quite thinking in those terms? 
No. 
Were you thinking substantially less? 
Well, I wasn't really thinking. But it was lees 
I'd say yeah, but the surprise factor, but I 
wasn't thinking of dollars. 

The jury's award was substantially what the plaintiff requested. (In 
closing, plaintiff asked for $1.2 million for the value of plaintiff's business 
that was jeopardized, and $1.0 million in punitive8 for each of the five years 
since the publication. ) Two jurors indicated that compensatory award was a 
quotient verdict; one said this was also true of the punitive award. Two 
indicated that the punitive award was intended to be enough "to make them think 
twice about doing it again." 

It appears that the high damage award was driven by two jurors who felt 
that the media generally assumed a license to interfere with people's lives and 
were angry at the Daily News in this case for not acting more decisively once 
the error was called to its attention. Three of the jurors expressed regret for 
having gone along with such a high damage award. 
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17. Assessment of Jurv: From the jury interviews ( see above) , it was 
apparent that most of the members of this jury held significant biases and 
hostility toward the local newspaper that were not disclosed during voir dire. 
Some of it was based on personal experience, and some on the common small town 
hobby of disliking the local messenger. In other cases, it may have been a 
result of class and ethnic consciousness of the lower-middle class and minor- 
ity populations in New Mexico. All of these hostilities were believed fueled 
by the evidence of the vast holdings and earnings of the Donrey Media Group. 

In voir dire, several of the jurors who had expressed strong hostility 
towards the newspaper were removed. Defense counsel does not believe.they could 
have discovered the more subtle biases of the jurors selected. For example, one 
juror, during the post-trial interview, declared that one's reputation is all 
one has, and destroying it is something a newspaper should not be permitted to 
do. This person's comments during voir dire would not have lead anyone to 
suspect she would apply such a point of view to the facts of case. Indeed, once 
selection was completed, defense counsel believed they had a pretty good jury. 
This judgment proved wrong but this was due to the foibles of the jury selection 
process in this type of venue. 

18. Post-Trial dismsition: Court granted Motion for J.N.O.V. on 
punitive damages for insufficient proof of actual malice, and granted a new 
trial on liability issues. Both sides have appealed. 

Plaintiff's Attorneys: Charles W. Durret 
Lisa K. Durret 
307 11th Street 
Alamogordo, New Mexico 88310 
(505) 437-1840 

Defendant's Attornevs: Frank K. Wilson 
1120 New York Avenue 
Alamogordo, New Mexico 88310 
(505) 437-9756 

David M. Olive 
Donrey Media Group 
3800 Wheeler Avenue 
Ft. Smith, Arkansas 72917 
(501) 785-7806 

E. Gail Harrison v. Hartford Courant, Litchfield Superior Court, Connec- 
ticut, August, 11, 1993, David L. Fineberg, J. 

1. Date of Publication: May 10, 1986 

2. case summary: Defendant newspaper reported that members of an 
Indian tribe spent federal grant money and private funds in questionable trans- 
actions without sufficient accounting. Plaintiffs, three members of the tribe 
named in the article ae principally involved, sued for defamation. The defen- 
dants were the newspaper, its reporter, and three other tribe members who 
allegedly were the sources for the story. 

3. Verdict: For defendants. 

4. Lenath of Trial: 5 weeks. (1-1/2 weeks in pre-trial motions and 
individual voir dire of jurors.) 

Lenath of Deliberations: 4 hours. 

5. Size of Jury: 6 
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6. Simificant pre-trial and mid-trial rulintys: Defendants0 motion 
for summary judgment, or in the alternative, in limine, granted in part (deter- 
mining that the plaintiffs were public officials), but denied on the issue of 
actual malice. 

In response to order granting defendants0 motion for more definite 
statement, the plaintiff designated 42 statements in the lengthy article that 
it claimed were false and defamatory. Several arguably defamatory statements, 
u, that the plaintiffs had "lined their pockets" with the federal grant 
money, were not designated as defamatory. Throughout the trial, the court 
rejected the plaintiff's attempts to show the defamatory character .or falsity 
of statements not in issue. 

The defendant tribe members were dismissed at the close of the plaintiffs' 
case for lack of evidence of publication. 

7. Trial manaoement Imid-trial iurv instructions, s~ecial verdict. 
se~ential issue determination. bifurcation): The trial court granted the 
defendants' motion to bifurcate the trial between liability and damage issues. 
The trial judge deferred determination of the fact of damages as well as the 
extent of damage, so the plaintiffs were not permitted to offer evidence con- 
cerning the effect of the publication on plaintiffs or on third persons, 
severely limiting the plaintiffs0 sympathetic appeal. 

The trial judge gave introductory instructions on case elements. The 
judge declined the defense requests for special interrogatories as to each of 
the 42 statements in issue. The plaintiff argued libel by implication and 
requested a very liberal charge on\ that issue. Defendant requested a charge 
based on Strada (no liability for libel by implication except where defendant 
deliberately omits facts that would change the tone of the article). The court 
did not charge on this issue. 

8. Pre-selection iurv work t~svcholooical profiles, attitudes survevs, 
mock trial, we-selection auestionnairesl: None. However, in Connecticut, the 
parties are entitled to unlimited voir dire of jury panel members on an in- 
dividual basis, not in the presence of the other jurors. Defense counsel, in 
agreement with Connecticut trial lawyers generally, believes this procedure 
enables counsel to get candid answers from the jurors concerning their biases 
and prejudices that are not likely to be given in front of the entire panel. 
This benefit, most Connecticut trial lawyers believe, outweighs any benefits 
that accrue from educating the entire panel with questions and answers during 
group voir dire. 

9. Pretrial Evaluation: Probable defense verdict. 

10. Defense iuror preference durino selection: Litchfield County, 
Connecticut, at the northwest corner of the state, is the legal residence for 
a number of theatre and literary figures, celebrities, and leisure class mem- 
bers who gravitate to New York City. There is also a significant number of 
upscale retailers and service people who cater to this wealthy group of in- 
dividuals. There is also an unusual number of highly regarded independent 
secondary echools in the county. In addition to the wealthy, highbrow, and 
well-read population elements, there is a working lower and middle class of 
eastern and southeastern Europeans, who generally are Catholic, conservative, 
but not wealthy. There is also a group of old time Yankees who occupy this 
socio-economic status. 

The defendant believed that well-read, educated people, would favor the 
defense side of this case. However, defendants were also aware that many among 
the literate and highbrow would be guilt-prone to sympathize with the plight of 
the Native American plaintiffs. Defense counsel thus would have avoided the 
"wine and cheese" intellectual, if any had been in the venire. 

Defendants favored the lower class group, particularly those who were 
older and had worked for most of their lives that would likely be skeptical of 
people who had received a public funds grant, were unable to account for their 
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use of it, and were seeking personal damages for an article about their steward- 
ship of taxpayer funds. 

11. Actual iurv makeup: 1) WM, late 60'8, factory worker laid off 
because of plant closure due to bankruptcy; 2) WF, 62, secretary to executive 
in management company; 3) WM, 20, mech. engineering student at New Hampshire 
State Technical School; 4) WF, mid-6OVs, retired housewife; 5) WM, 23-years- 
old, claim8 adjuster, graduate of Fairfield University (Catholic) (foreman), 6) 
W, mid-50'8, from Germany, ran an antiques business. Those who did not delib- 
erate: 7 )  W F ,  teacher of remedial English (juror during all testimony; excused 
for emergency before deliberations; replaced by alternate); 8) Wn-, 19; astrono- 
my student (juror who failed to show up after few days; replaced by alternate); 
9) BF, domestic worker, husband retired from Pratt & Whitney Aircraft, only 
appearance in newspaper was when her daughter graduated from college (did not 
deliberate); 10) W, son recipient of Hartford Courant delivery boy scholarship 
(did not deliberate). 

Defendant had difficulty finding any jurors who were regular newspaper 
readers. The clear trend in Connecticut (and elsewhere) is for young people to 
get their news from television. 

12. Issues Tried: Substantial truth, actual malice. 

13. Plaintiff's Themets): The article implied, through artful word 
selection, that the plaintiffs stole grant money when they did not, and the 
defendants knowingly created this maliciously false impression. 

14. Defendant's Theme(e1: The article never said that the plaintiffs 
stole money; the gist of the article was that these people had received public 
money grants from the federal and state government and a private foundation, 
and they were unable to explain how the money was used. The plaintiffs* lack 
of accountability may be due to the fact that records were stolen, but this 
circumstance was disclosed in the article. The secondary gist of the article 
was that government agencies do not monitor whether monies granted are used 
according to the representations made to get them. In both respects the gist 
of the article was true in all material respects, and the defendants* invest- 
igation was thorough, and the article added to the public's knowledge on an 
important issue. 

15. Factors Believed Responsible for Verdict: 

. . a. Pre-existina attitudes of the venire towards the plaintiff, 
defendant, or issues: Counsel detected no significant anti-media bias. 
Some jurors expressed feelings that the media sometimes goes too far and 
pries into what is not their business, but most of these views were in 
reference to the electronic media, and its perceived penchant for shoving 
a camera in the face of an unsuspecting, embarrassed, or grieving in- 
dividual. Some of the questioned venirepersons said they did not believe 
much of what they read in the newspapers, but counsel felt that this 
reasoned skepticism favored the defense side of the case. 

b. Swnpathv for plaintiff durina trial: The first of the three 
plaintiffs to testify, Trudy Richmond, had a B.A. and two M.A. degrees, 
was director of research of the Indian Archeological Institute, and made 
a reasonably good witness. She was calm and direct even in response to 
cross-examination. On the witness stand 4-1/2 days, Richmond broke down 
and cried only once, which required a recess. However, counsel feels that 
this fleeting display of emotions was defused during voir dire, when 
counsel told the jury to expect this type of thing to happen, and asked 
the jury if they could still find for the defendants if they found the 
plaintiff more sympathetic and "nicer" than the defendant reportera. 

The second and third plaintiffs did not in any way appeat to be 
American Indians, and did not present as well. 

In general, the sympathy factor was kept in check because of the 
bifurcation ruling limiting all evidence to liability issues and deferring 
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questions of damage and proximate causation.  his meant that no proof of 
actual injury was permitted. The only exception to this was that plain- 
tiff Richmond gave testimony of difficulty finding a job after the 
publication, before the judge clarified his ruling deferring such evidence 
until a later trial if necessary. On cross-exam, it was brought out that 
~ichmond had no way of knowing if the persons to whom she had applied for 
employment even knew of the article. 

c. Proof of actual iniurv: None: Damage FSSueS bifurcated. 

d. Defendants' newsaatherina/remrtina and trial.demeanor: As 
noted above, the defendants' investigation on this matter was thorough 
and complete. The only potential wart on the defendants' case was im- 
precise use of language. In particular, the article used words that 
implied a deviance from an accepted standard when the standard itself was 
not articulated. For example, the article used the words "misspent," 
implying that there was some criteria for judging what expenditures were 
proper, without defining it. 

e. Other evidence: The defendant had accumulated amassed all 
documents available concerning the plaintiffs' expenditures, and had tape 
recorded and transcribed an interview with one of the plaintiffs. When 
the plaintiff began to attack the defendants' allegations and confront the 
reporter with questions about documentary support, defense counsel offered 
two large banker's boxes consisting of documents supporting the article, 
including interview transcripts actually used by reporter in writing 
story, with testimony that -reporter had reviewed but not copied another 
two boxes' worth of documents. This exhibit was introduced, and the box 
sat in view of the jury throughout the trial, and defense counsel referred 
to it frequently. For the most part, the plaintiffs dropped any attack 
upon the preparation of the article and focused on the defendants' choices 
of words. 

Shortly after the case was filed in 1987, defendant submitted a 
request for admissions with respect to a list of factual propositions 
which were included in the article. Plaintiffs claimed insufficient 
knowledge. Counsel used the numerous lack of knowledge denials effect- 
ively to discredit plaintiffs' claims that the statements in issue were 
false, showing, inconsistently, that in 1987, when the events were fresh- 
er and memories were clearer, plaintiffs claimed that they didn't know 
whether these statements were true or not. 

f. Trial Dvnamics: 

i. Plaintiff 's counsel - Plaintif is' counsel was aggres- 
sive, inflammatory and pushed limits. 

ii. Defendant's counsel - Defense counsel was well prepared 
on evidentiary issues, and probably appeared that way, as well as 
fairer and more in control than plaintiffs' counsel. 

iii. Length of trial - This trial lasted nearly four weeks 
after the selection of the jury, but because it focused strictly on 
liability issues, the length of trial was probably not a factor. 

v .  Judge - The judge was very much in control of the case, 
not only because of a strong judicial temperament, but because he 
had prepared himself by thoroughly studying applicable law and 
preparing himself for the jury charge. 

v. Other factors - In addition to media counsel, there was 
an additional defense lawyer representing the three individual 
Indians named as defendants. Because these three defendants were 
arguably the instigators of the investigation that lead to the 
story, there was bad blood between them and the plaintiffs which 
played out during the trial. This in turn played into the defen- 
dant's theme that the plaintiffs were blaming the messenger. 
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9- Lessons: When trying a media libel case to a jury, more can 
be gained by focusing upon advantages offered by the rules of discovery 
and 10~al rules than the finer points of the First Amendment law. 

16. Results of lurv interviews, if anv: None. 

17. Assessment of Jury: This jury was a hard working, conservative 
group of people who, for the most part, had sufficient life experience to see 
through the plaintiffs' story. Based on the result, counsel believes it picked 
a solid defense jury for this type of case. 

18. Post-Trial disposition: Post-trial motions denied, time for 
appeal has expired; no appeal. 

Plaintiff's Attorneys: Harry Cohen 
62 Bridge Street 
New Milford, Connecticut 06776 

Defendant's Attorneve: Ralph G. Elliot 
Tyler Cooper 61 Alcorn 
City Place 
Hartford, Connecticut 06103-3488 
203/725-6200 

F. Sandra Holtzscheiter v. Thomson News~aoer, Inc. d/b/a Florence (South 
Carolina) Mornins News, Court of Common Pleas, Florence County, South 
Carolina, February 11, 1993, Ralph Anderson, J. 

1. Date of Publication: July 26, 1986. 

2. Case Summarv: The defendant newspaper ran a story reporting 
statements made by the family physician that a murdered 17-year-old girl was "a 
drifter," "wasn't the image of sweet sixteen, definitely not a cheerleading 
type," who ran "with the wrong crowd," was "the product of a broken home" and 
"had no family support to encourage her to continue her education." Plaintiff, 
the girl's mother, sued for libel and intentional infliction of emotional 
distress, contending that she was a good mother who encouraged her children to 
continue their education. 

3. Verdict: For plaintiff, $2 million 

Compensatorv: $500,000 

Punitive : $1.5 million (remitted to $500,000) 

4. Lenath of Trial: 4 days. 
Lenath of Deliberations: 1 hour, 25 minutes. 

5. Size of Jurrv: 12 

6. Sianificant  re-trial rulincas: The case was first tried in 1987, 
resulting in a directed verdict for the defendant on the grounds that the 
publication was not libelous per  s e  and the plaintiff had no special damages. 
The judgment was reversed by the Supreme Court of South Carolina, 306 S.E. 297, 
411 S.C.2d 664 (1991), which held that the publication was libelous per s e  under 
South Carolina law. The.Supreme Court affirmed the dismissal of the claim tor 
intentional infliction of emotional distress. 

On remand, the case was tried by Judge Ralph Andereor: whose bombastic use 
of language in written rulings was lambasted as "ridicu .xsn in a column by 
James Kilpatrick. As an example, Kilpatrick cites the following from the 
court's ruling on post-trial motions: 

"It would be hebetudinous and obtuse to fail to be cognizant 
of the adverse consequences of a ruling in this case. However, a 
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decision by a cour t  should not be infected with pusi l lanimity and 
t imidi ty .  The karma of t h i s  case must not be a lea tory  o r  adven- 
t i t i o u s ,  but a pe l luc id  and transpicuous analys is  of the  law and 
fac t s .  

"With c e r t i t u d e  and i n t r e p i d i t y  and hopefully, with some 
degree of sagacity,  sapience and perspicaciousness t h i s  court  
disposes of t h e  relevant  and germane issues." 

More t o  t h e  point,  t h i s  judge showed no so l i c i tude  f o r  t h e  defendant's e f f o r t s  
t o  focus t h e  jury on t h e  cons t i tu t iona l  elements of t h e  case and t o  l i m i t  
p re jud ic ia l  evidence. 

Judge Anderson d id  disallow t h e  p l a i n t i f f  *s attempt t o  amend t h e  complaint 
before r e t r i a l  t o  a l l e g e  invasion of privacy, and remitted t h e  punit ive damage 
award. 

7. T r i a l  manauement (mid-tr ial  iurv  ins t ruc t ions .  specia l  ve rd ic t ,  
seuuent ia l  i ssue  determination, b i furca t ionl :  None. The defense requested a 
spec ia l  ve rd ic t  but  t h i s  waa*denied. The defense a l so  requested t h a t  t h e  
s i zeab le  f inanc ia l  statement of defendant Thomson Newspapers, Inc. be admitted 
only i f  t h e  jury f i r s t  determined t o  award punit ive damages, o r  a l t e rna t ive ly ,  
t h a t  it be admitted with an appropriate l imi t ing  instruct ion.  The cour t  denied 
both requests .  

8. Pre-selection iu rv  work ( ~ s v c h o l o a i c a l  o ro f i l ea ,  a t t i t u d e s  surveys. 
mock t r i a l ,  ore-select ion auest ionnairesl :  None. 

9. P r e t r i a l  Evaluation: Probable defense verdict .  

10. Defense iu ro r  preference durinu select ion:  Upper-middle c l a s s ,  w e l l  
educated. 

11. Actual iu rv  makeup: 8FI 4M;  7W, 5B; a l l  working c las s .  

12. Issues Tried: Fa l s i ty ,  negligence, damages. 

13. P l a i n t i f f ' s  Theme(sl: The defendant's a r t i c l e  charged t h a t  t h e  
p l a i n t i f f  was an u n f i t ,  uncaring, i r responsib le  mother and a s  such, contr ibuted 
t o  her  daughter 's untimely and t r a g i c  death. Further, t h e  defendant f a l s e l y  and 
without support charged t h a t  t h e  p l a i n t i f f  was d e r e l i c t  a s  a mother i n  not 
encouraging her daughter t o  obta in  adequate education. A s  a p rac t i ca l  matter,  
t h e  p l a i n t i f f ' s  r e a l  theme was t h a t  t h e  defendant had abused an individual  who 
believed her  daughter was "sweet s ixteen" and was i n  t h e  process of gr ieving 
over t h e  loss .  

14. Defendant's Themels): The article concerned matters of important 
publ ic  i n t e r e s t ,  including but  not l imi ted  t o  t h e  r o l e  of t h e  family i n  
encouraging education of youngsters; t h e  publicat ion was subs tan t i a l ly  t r u e ,  and 
prepared and published according t o  t h e  journa l i s t i c  standard of care. 

A s  evidence of p l a i n t i f f ' s  lapses i n  parenting, t h e  defendants introduced 
evidence t h a t  p l a i n t i f f  had an a f f a i r  while her husband, a convicted felon,  was 
incarcerated;  t h a t  during t h e  course of deal ing with her own problems, t h e  
p l a i n t i f f  had declared "what scares  m e  is I can' t  seem t o  love anyone. I care 
about my chi ldren  but  I can ' t  seem t o  love them," t h a t  p l a i n t i f f  is  on welfare 
(which, she explained, enabled her t o  be a t  home), t h a t  t h e  p l a i n t i f f ' s  chi ldren  
( including t h e  deceased) had h i s t o r i e s  of truancy, delinquency, and bearing 
chi ldren  out  of wedlock; t h a t  two years before t h e  publication, t h e  vict im had 
run away with a carnival ,  eventual ly returned home, but had not re-enrolled i n  
school. The p l a i n t i f f  explained "she had missed s o  much u n t i l  t h e r e  w a s  no 
reason f o r  her  t o  go back. She wouldn't have passed." P l a i n t i f f  admitted she 
had not  sought he lp  from t h e  school system t o  encourage t h e  daughter 's 
educatidn, s ince  p l a i n t i f f ' s  "did not have much f a i t h  i n  the  public  school 
system." P l a i n t i f f  r e j ec ted  t h e  Department of Youth Services* advice t h a t  t h e  
daughter be required t o  a t tend school. Short ly before she was k i l l e d ,  t h e  
daughter again moved out  of t h e  family home t o  l i v e  with a boyfriend. 
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15. Factors Believed Resvonsible for Verdict: 

a. Pre-existinq attitudes of the venire towards the e la in tiff, 
defendant, or issues: This jury had the typical tendency of denizens of 
medium-sized towns to resent the local newspaper. In addition, there was 
xenophobia in this Bible Belt venue towards the defendant Thomson, which 
had corporate offices in Chicago and Toronto, making it not just a Yankee, 
but a foreigner . 

b. SVm~athv for  lai in tiff durina trial, The plaintizf offered 
no proof of reputation injury. However, she was good at controlling her 
own cross-examination and inflaming the jury. The judge refused to 
admonish the plaintiff against her unwillingness to answer cross- 
examination questions and frequent emotional outbursts. Indeed, the trial 
court declared in front of the jury that he would not condone a trial of 
bland responses with no emotion whatsoever, and never attempted to 
neutralize the emotional impact of the plaintiff's interjections and 
unresponsive answers. The plaintiff was allowed to give long speeches, 
full of pathoe, about the--+death of her daughter, delivered with pointed 
pauses. At one point during cross, she interjected: 

HOLTZSCHEITER: But it doesn't matter that your daugh- 
ter ' s dead because her mother -- she didn't care and she 
didn't try to help her. She wasn't sweet-sixteen. 
you -- You hurt me. That hurt me. And for why? why? 
And I want my daughter back, and I want people to know 
this isn't true. And I want you to -- everyone that saw 
that to know I did love my daughter, and I did -- why? 
She was sweet-sixteen, and she -- 
And I don't want to talk any more. 
Tr. P.279, L.12-21). (Emphasis supplied). 

Defendant's motions for mistrial were denied. 

c. Proof of actual iniurv: None, other than the above. 

d. Defendants' newsqatherinq/revortin~ and trial demeanor: The 
family doctor who was quoted in the article denied using the word "family" 
and instead claimed she had said that the victim had "no financial support 
to encourage her to continue her education." The contemporaneous notes 
of the reporter show that she recorded the word "familyn and not "fi- 
nancial". 

e. E x p e r t  witnesses: Plaintiff called no experts. Defendants 
called Dean Shoquist, U. of South Carolina School of Journalism, who 
emphasized the public interest aspects of the story. He acknowledged that 
the article did not portray the family "in a particularly favorable light, 
but -- I don't think -- it deals with the family in a significant way. 
It did with the crime itself and the victim. The public had a right to 
know who thie girl was and where she came from." He also testified that 
the article was prepared and published according to the standard of care. 

Defendants also called Donald W. Stewart, Professor of Journalism 
at Francis Marion College, who testified roughly the same as Shoquist. 

f. Other evidence : Shortly after the publicat ion, the doctor 
quoted in the story, through her attorney, demanded a retraction of the 
statements attributed to her. The demand did not refer to the statement 
in which she later claimed she was misquoted as saying there was no 
"familyw [rather than no financial] support. 

Plaintiff's witnesses testified to their interpretation of the words 
"image of sweet sixteen* and "cheerleading typesw as suggestions of 
promiscuity, and inflammatory post publication 'letters to the editor" and 
othgr opinions that the article was *in bad tasten were admitted. 
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9 Trial dvnamics: 

i. plaintiff's counsel - Plaintiff's counsel was aggressive 
but was assisted in this regard by his client as described above. 
In closing argument, he did not urge falsity or harm to reputation, 
but instead argued the newspaper's disregard of plaintiff's rights 
and the emotional damage experienced when she read the doctor's 
opinion that the murdered girl was not "the image of sweet sixteen" 
and "not a cheerleading type." He also played on the jury's 
xenophobic predisposition. 

ii. Defense counsel - Defense counsel did his best to 
approach the plaintiff delicately, but during much of the trial, and 
particularly the plaintiff's examination, the plaintiff, her 
attorney, and the judge, appeared to have cast defense counsel in 
the role of being the "bad guy." 

iii. ~ u d g e  - This judge maintained reasonable control, but 
on occasion it appeared to the jury the plaintiff's side wae in 
control. 

In one part of the charge, the judge told the jury that the 
defendant had the burden of proving that the factual statements in 
the article were substantially true, and spoke of "vindication of 
private rights which have been invaded* as a factor in awarding 
damageo. The judge ' declined to instruct the jury concerning 
limitations on consideration of Thornson's net worth. 

iv. Other factors - It appears that this case was tried as 
a private facts and outrage case rather than a defamation claim. 

16. Results of iurv interviews, if any: None. 

17. Assessment of Jurv: The jurors that heard the evidence in the first 
trial, primarily upper and middle class, said afterwards they would have found 
for defendant. This working class jury, believed to have had some preexisting 
biases against the newspaper and its owner, was willing to inflict wholesale 
punishment against this wealthy defendant for publicity hurtful to a grieving 
mother. 

18. Post-Trial disvosition: On appeal. 

Plaintiff's ~ttornevs: John S. DeBerry 
179 S. Coit Street 
Florence, south Carolina 29503 
(803) 662-0435 

Defendant's Attorneys: Eugene N. Ziegler 
Ziegler & Graham 
320 S. Coit 
Florence, South Carolina 29503 
(803) 662-3281 

-and- 
J. Edward Bell, I11 
201 W. Evans 
Florence, South Carolina 29503 

G. Jeffrey Masson v. The New Yorker Masazine, Inc. and Janet Malcolm, 
U.S.D.C, N.D. CA., June 3, 1993, Eugene F. Lynch J. 

1. Date of Publication: December, 1983 (two part series). 

2.. Case S w a r v  : Masson, a womanizer in his private life, and an 
iconoclast in hie professional life as a psychoanalyst, had been dismissed as 
the Projects Director of the Freud Archives. Janet Malcolm, a free-lance 
writer, conducted several interviews with Masson, which resulted in the two- 
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p a r t  series edited by and publ ished i n  T h e  ~ e w  Y o r k e r .  Masson o r i g i n a l l y  
claimed he w a s  l i b e l e d  by numerous inaccurate  and f i c t i t i o u s  quota t ions  
a t t r i b u t e d  t o  him i n  t h e  a r t i c l e s .  Most of Masson's conten t ions  of inaccuracy 
w e r e  dropped when it w a s  shown t h a t  t h e  challenged s tatements  were i n  f a c t  made 
by Masson dur ing  tape-recorded interviews. 

A t  t r i a l ,  t h e  s tatements  a t t r i b u t e d  t o  Masson t h a t  remained i n  i s s u e  were: 
1) Masson was l i k e  an " i n t e l l e c t u a l  gigolo" t o  a rch ive  o f f i c i a l s ;  2 )  Masson 
wanted t o  t u r n  Freud's house i n t o  a p lace  of "sex, women and fun"; 3)  people 
would say Masson was t h e  "g rea t e s t  ana lys t  who ever  l ived"  s i n c e  Freud; 4)  t h a t  
h i s  former employers "had t h e  wrong man" i f  they  expected Masson t o  keep s i l e n t  
about h i s  d i smissa l ;  5 )  "I don' t  know why I put  it in" i n  r e f e rence  t o  a comment 
a t  t h e  end of a speech t h a t  psychoanalysis had become a s t e r i l e  profession.  The 
f i r s t  t h r e e  quotes  do no t  appear on tape ,  bu t  are i n  four  pages of notes  typed 
from handwritten notes  (not  now a v a i l a b l e )  made a t  a meeting. The fou r th  
quota t ion  was on t h e  t a p e s  bu t  a t r a n s c r i p t  showed t h a t  Malcolm had e d i t e d  and 
l e f t  ou t  phrases  t h a t  arguably changed t h e  meaning of it. ( A s  reported,  t h e  
s tatement  w a s  i n  response t o  a suggest ion t h a t  s i l e n c e  would "be t h e  honorable 
t h i n g  t o  do" t o  spare  t h e  f e e l i n g s  of Anna Freud; t h e  t a p e  showed t h e  remark t o  
be i n  response t o  a suggest ion t h a t  s i l e n c e  would be t h e  "honorable t h ing  t o  do" 
t o  save f ace  and perhaps g e t  t h e  job back someday.) The f i f t h  quotat ion had 
a t t enua ted  support  i n  t h e  t a p e s  but  was based pr imari ly  on t h e  au thor ' s  memory. 

3. Verdict:  I n  a s p e c i a l  ve rd i c t ,  t h e  jury found t h a t  f i v e  quota t ions  
w e r e  f a l s e l y  a t t r i b u t e d  t o  Masson and t h a t  t h e  a t t r i b u t i o n s  w e r e  defamatory; 
t h a t  Malcolm published wi th  awareness t h a t  t h e  "sex, women and fun" and "wrong 
man" a t t r i b u t i o n s  w e r e  defamatory, and with knowledge of o r  r e c k l e s s  d i s r ega rd  
f o r  whether t hey  w e r e  f a l s e ;  t h a t  T h e  New Yorker was not Malcolm's employer; 
t h a t  t h e  magazine w a s  aware t h a t  one statement was defamatory bu t  d i d  not 
publ i sh  t h a t  statement wi th  knowledge o r  recklessness  a s  t o  f a l s i t y .  The jury 
was "hung" on damages. 

4. Lentath of T r i a l :  4 weeks 
Lenuth of Del iberat ions:  3-4 days 

5. S i z e  of Jurv: 8 

6. Sicrnificant  re-trial and mid- t r ia l  ru l inas :  Knowing a l t e r a t i o n  o r  
f a b r i c a t i o n  of s ta tements  a t t r i b u t e d  t o  sources within quota t ion  marks may 
c o n s t i t u t e  malice,  bu t  only i f  t h e  var iance  from t h e  words a c t u a l l y  u t t e r e d  
r e s u l t s  i n  "a ma te r i a l  change i n  t h e  meaning conveyed by t h e  s tatement"  t h e  
"bears  upon its defamatory charac te r" .  Masson v. The New Yorker Maqazine, Inc.,  
111 S. C t .  2419 (1991). Where a magazine's f a c t  checker " l ea rns  f a c t s  c a s t i n g  
doubt on t h e  accuracy of quota t ions ,"  they  "must a c t  reasonably i n  d i s p e l l i n g  
i t " ;  reasons t o  doubt accuracy of pub l i ca t ion  and f a i l u r e  t o  t a k e  reasonable 
s t e p s  t o  confirm may e s t a b l i s h  a c t u a l  malice. Masson v. The New Yorker 
Maqazine, Inc.,  960 F.2d 896 ( 9 t h  C i r .  1992). 

T r i a l  c o u r t  orders:  denying p l a i n t i f f ' s  f a l s e  l i g h t  claims; g r a n t i n  
defendants* motions a n e  t o  . .- 

-nynyo f f l ~ . . . i P P _ r & D e q  ST 
g=ing defendant 's  motion i n  l imine  t o  ba r  re ferences  t o  e r r o r s  i n  quotes  
o t h e r  t han  t h e  f i v e  quotes  a t  i s s u e  (with l imi t ed  except ions of very s i m i l a r  
s i t u a t i o n s  t o  show M.O.); compelling testimony due t o  p l a i n t i f f ' s  waiver of 
a t t o rney -c l i en t  communications; ba r r ing  re ference  t o  o r  evidence of any a l l eged  
misquotat ions of anyone o t h e r  t h w  p l a i n t i f f ;  ordering ju ro r s  t o  avoid p r e s s  o r  
media coverage of t h e  t r i a l ;  o rde r  ba r r ing  re ference  t o  a p p e l l a t e  proceedings 
o r  proceedings before  t h e  United S t a t e s  Supreme Court; excluding defendant 's  
post-publ icat ion conduct, granted,  wi th  exceptions; o rde r  denying p l a i n t i f f ' s  
motion i n  l imine  t o  preclude in t roduct ion  of evidence regarding complaints about 
p l a i n t i f f ' s  book F ina l  Analvsis;  g ran t ing  defendant 's  motion i n  l imine t o  
exclude specu la t ive  evidence of l o s t  p r o f i t s  f romteaching,  with except ions;  and 
excluding evidence a s  t o  second-hand r e a c t i o n s  t o  a r t i c l e s .  

7. T r i a l  manacrement ( h i d - t r i a l  i u r v  ins t ruc t ions .  s~ec i a l  v e r d i c t ,  
s euuen t i a l  i s s u e  determinat ion.  b i f u r c a t i o n ) :  Rule 49(a)  Spec ia l  Verdict .  See 
P 3 above. S i g n i f i c a n t l y ,  n e i t h e r  t h e  charge nor t h e  s p e c i a l  v e r d i c t  form 
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required the jury to find material falsity as to the publication[s] as a whole, 
disregarding details that would not produce a different effect upon the reader 
than the whole. The court ruled on multiple occasions and in varied contexts 
that the trial was only on the five quotations and neither the plaintiff nor the 
defendants could argue or put on evidence outside that limited parameter. The 
jury was instructed to consider, as to each of the five quotations, the elements 
of defamatory meaning, falsity, knowledge of defamation meaning, knowledge or 
recklessness as to falsity, in that order, and to proceed to the next issue only 
if the plaintiff had met hie burden of proof on the preceding issue. The charge 
was formulated before the trial began and counsel were permitted to refer to it 
in both opening and summation. 

8. Pre-selection iury work ~asvcholouical profiles, attitudes surveys, 
mock trial, pre-selection questionnairesl: The court submitted a juror 
questionnaire which it prepared after reviewing questions submitted by counsel. 

9. Pretrial ~vaiuation: ~ecause the case is now set for retrial, this 
information is not available. 

10. Defense iuror   reference durinu selection: Educated individuals; 
people not involved with psychoanalysis; women (less likely to sympathize with 
Masson). 

11. Actual Jury Makeu~: 1M - 7P: 1) WF, 34, 13 month old child, 
insurance investigator, Petaluma; 2) HM, 37, bank teller, San Francisco; 3) 
Vietnamese F, 27, well-educated, accountant, Urban; 4) WF, 46, home health 
care nurse, suburban. 5) WF, 45, legal secretary, suburban; 6) WF, registered 
nurse, foreperson, 38, San Francisco; 7) WF, school teacher, 47, suburban; 
8) WF, 48, physical therapist, Captain Naval Reserve, involved in Desert Storm, 
suburban. No readers of T h e  New Y o r k e r .  

12. Issues Tried: Whether quotes were false and defamatory; whether 
either defendant knew the quotes were defamatory and published with knowledge 
or recklessness as to their falsity; whether plaintiff was injured; whether 
Malcolm was employee of T h e  New Y o r k e r .  

13. plaintiff's Theme(sL: Janet Malcolm libeled Masson in the articles 
she wrote that were published in T h e  New Y o r k e r  by making up quotes, changing 
their meaning, or using them out of context SO as to make Masson look foolish 
and unscholarly. After the articles were published, Masson became a laughing- 
stock and an object of ridicule, and was unable to secure employment. Upon 
reading galleys of the articles, Masson put T h e  New Y o r k e r  on notice of the 
falsities and requested specific changes, but received no satisfaction. 

Masson's counsel also stressed this theme: if Malcolm (as she admits) was 
willing to fabricate details in the narrative and structure of the article (what 
Masson said, when and where he said it), it can be assumed she was also willing 
to fabricate quotes to make the story sound good. 

14. Defendant's ThemeisL: Malcolm: No quotes were made up and the ones 
used are contained in interview tape recordings, notes or memory. Malcolm 
portrayed plaintiff as he portrayed himself; she believed what she wrote would 
be warmly received by both the plaintiff and the public, that it wae not 
defamatory and was true. 

Masson was not credible in his purported memory of the interviews, since 
time after time he denied saying things which tape recordings later proved he 
said. Many of the alleged misquotatione were not challenged until late in the 
suit. Masson, if injured at all by the article, was injured as a result of his 
earlier firing by The Freud Archives, and the admittedly accurate charac- 
terization of Masson as a womanizer, and as a boastful, bombastic narciisiat. 
The compression of quotes from several conversations and venue8 is an acceptable 
and established practice in non-fiction, particularly at The New Yorker. 

The Hew lorker: In addition to the above, Janet Malcolm was an ee- 
tablished author with a reputation for competence; the magazine's proper role 
with such an author is not to "shadow write" or reinvestigate (because this 
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would ind ica te  lack of t r u s t  and unduly complicate and even confuse t h e  process) 
but t o  do l imi ted  f a c t  checking and primarily t o  e d i t .  The magazine defendant 
expl ica ted  t h e  j o u r n a l i s t i c  process f o r  t h i s  kind of contr ibuted article t o  show 
t h a t  it acted with no reason t o  bel ieve the  quotations w e r e  fabricated.  

The magazine a l s o  contended t h a t  the  author was not an employee of the  
magazine. Defendants were ca re fu l  t o  a s s e r t  t h i s  pos i t ion  without compromising 
t h e i r  support f o r  Malcolm and asse r t ion  t h a t  she was trustworthy. Defense 
counsel t r e a t e d  it a s  an i s s u e  t h a t  was presented t o  defendants and t h e  jury by 
law, which e n t i t l e d  defendants t o  a separa te  evaluation. A s  t o  t h e  mar i ta l  
r e l a t ionsh ip  between Malcolm and her ed i to r  Botsford, Charles Kenady,,-the aging 
but c red ib le  statesman of t h e  defense, defused t h e  i s sue  i n  opening When he 
sa id ,  " I 'd  have thought we've come fur ther ,  i n  t h i s  society,  than i f  two people 
who work together  g e t  married, one of them has t o  q u i t ,  pa r t i cu la r ly  i f  it is 
t h e  woman. " 

The New Yorker purposefully assumed a secondary r o l e  on most iseues,  but 
d id  take  t h e  lead on i ts  own witnesses and on damages. 

15. Factors Believed ResDonsible f o r  Verdict: 

a. Pre-exist ina a t t i t u d e s  of t h e  venire towards t h e   lai in tiff. 
defendant, o r  issues:  None ident i f ied .  

b. S m a t h v  f o r  p l a i n t i f f  durinu t r i a l :  I t  appears, surpr is ing-  
ly ,  t h a t  Masson was ab le  t o  generate s ign i f i can t  sympathy with t h i s  
predominately female jury. This may have been due i n  p a r t  t o  t h e  judge's 
ru l ings  l imi t ing  evidence of Masson's unat t rac t ive  t r a i t s  t h a t  would have 
permitted t h e  jury t o  g e t  t o  know him be t t e r .  

Masson was l e a s t  c redible  i n  h i s  disputed version of  t h e  
telephone c a l l  with Franklin. 

c. Proof of ac tua l  iniury:  This was l imited t o  testimony of 
p l a i n t i f f  and supporters  concerning emotional d i s t r e s s  and genera l  damage 
t o  reputat ion.  Defendants r a i sed  a s ign i f i can t  question about whether the  
f i v e  quotat ions i n  i s s u e  had any impact on t h e  p l a i n t i f f ' s  reputa t ion ,  
given t h e  contents  of t h e  balance of t h e  a r t i c l e s  i n  i s sue  and more 
importantly t h e  extent  t o  which p l a i n t i f f ' s  own conduct had a f fec ted  h i s  
reputat ion.  This evidently is what caused t h e  jury t o  deadlock on t h e  
quest ion of damages, and it appears t h a t  some of the  jurors  w e r e  holding 
out  f o r  a no damage o r  nominal damage award. 

d. Defendants' newsaatherina/reportinu and t r i a l  demeanor: 
Malcolm admitted t h a t  she weavedtogether quotes from interviews t h a t  took 
place a t  d i f f e r e n t  times and d i f f e r e n t  se t t ings ,  but  i n s i s t e d  t h a t  t h e  
meaning was not changed. The New Yorker's l a t e  ed i to r ,  W i l l i a m  Shawn, 
t e s t i f i e d  through deposi t ion t h a t  Malcolm had assured him a l l  of her 
interviews with Masson were t ape  recorded. Malcolm denied t h a t  conversa- 
t i o n  ever occurred. The New Yorker e d i t o r  asaigned t o  t h e  series was 
Malcolm'e husband, Gardner Botsford. 

After t h e  articles w e r e  published i n  1984, a magazine s t a f f  
memormdum s a i d  i n  response t o  furor  over author A l i s t a i r  Reid's wr i t ing ,  
"We do not permit composites. W e  do not rearrange events. W e  do not 
c r e a t e  conversations." 

Nancy Franklin, The New Yorker f a c t  checker, received w e l l  over 100 
hours of preparat ion,  with video t ape  review and c r i t ique .  She was 
confident  but self-effacing,  l ikeable ,  and d id  w e l l  on her f a c t s  and i n  
explaining her methodology. She demonstrated t h a t  i n  her  telephone 
conversation with Masson (with t h e  a i d  of The New Yorker's complete 
records t h a t  included Franklin 's  ed i t ing  suggestions) she confirmed near ly  
100 f a c t s ,  which made t h e  e r r o r s  which Masson claimed he c a l l e d  t o  her 
a t t e n t i o n  seem ins ign i f i can t  . She a l s o  explained t h e  l imi ta t ions  upon t h e  
scope of her  work. Both Franklin and ed i to r  Botsford described how 
Franklin c a l l e d  t h e  r e l a t i v e l y  few claimed e r r o r s  (which w e r e  not t h e  ones 
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in issue but which allegedly put the magazine on notice of the author's 
propensity) to Botsford8s attention, and how he determined there was no 
objective basis for change, with a reasonable explanation for each. 
Botsford also did well in demonstrating his belief that the quotes in 
issue were on tape or in Malcolm's notes. Expert Fred Taylor also did 
well as a witness, eee P 15(f) infra. 

e. Other evidence: The New Yorker offered its fact checkers' 
"bible," which instructs fact checkers to check facts within quotations, 
but not the quotations themselves. 

f. Ex~erts: Maason called none. 

Malcolm called Nicholas Pileggi ' to testify concerning general 
acceptance of the practices of "compressionn and "conflation" quotations. 
This witness was allowed to describe the standard of care, but was not 
permitted to testify concerning the valuable works of authorship in which 
he utilized these techniques. Defense counsel feels this detracted 
substantially Prom the support this witness might have given the author. 

The New Yorker called Frederick Taylor, an editor of The Wall 
Street Journal, who explained that journalists generally do not confirm 
quotes with the persons who utter them because invariably they either 
disbelieve they said what they said or want to improve on it. 

Trial dvnamics: < 
9 

i. Plaintiff's counsel - Plaintiff's lawyer, Charles 
Morgan, is an experienced trial lawyer, very folksy and somethee 
corny. 

ii. Defendant's trial demeanor - Janet Malcolm's lawyer, 
Gary Boatwick, is dynamic but down to earth. Lead defense counsel 
for The New Yorker, Charles Kenady, is experienced and traditional. 
James Wagstaffe, co-counsel for The New Yorker, is younger and 
exudes competence. 

Both defendants believed it was in their best interests to 
maintain the appearance of separateness between the defendants in 
the courtroom. 

iii. Judge - The judge maintained tight control of the trial, 
so that no stylistic tendency on the part of any lawyer was 
dominant. 

During the trial, Gary Bostwick sought to introduce lengthy 
portions of Malcolm' a tape-recorded interviews with Masson, which 
depicted his sometimes obnoxiously bombastic character, dirty talk, 
male cynicism towards sex, and willingness to discuss his prolific 
sex life, all of which contributed to Malcolm's depiction and tended 
to demonstrate that the depiction of Jeffrey Masson in the two-part 
series wae correct. At the beginning of the trial, the judge 
limited this effort, in part because the defense had limited the 
plaintiff's evidence of falsity to the quotations in issue, and in 
part out of a desire to prevent an attack on the plaintiff's 
character on matters not directly in issue. Some observers feel 
that these rulings helped induce myopia in the jury in which they 
were willing to consider only the quotations in issue in determining 
liability. This may be what caused the jury to discount evidence 
that Masson was not to be believed on the five quotes because he had 
made similar denials with respect to many other quotes in the story 
which tape recordings proved were statements he in fact made. In 
addition, some but not all of the jurors discounted the defense 
showing that Maseon's own conduct, and the other statements in the 
story, had affected his reputation to a point where the five 
misquotations did not cause any harm. This apparently caused the 
deadlock on in damages. See Jury Interviews, E 16. 
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i v .  Other f ac to r s  - The jury was asked t o  read the  e n t i r e  
two-part series before t h e  t r i a l  began. 

h. Lessons: Counsel would attempt t o  more success full^ focus the  
jury 's  a t t e n t i o n  on t h e  "subject ive awareness" elements of the  case. 

16. Results  of lu rv  interviews, i f  any: counsel were permitted t o  
interview t h e  jurors. In  p o s t - t r i a l  media interviews, one juror  indicated t h a t  
t h e  group took t h e  judge's charge ser ious ly  and focused only on f i v e  @otat ions ,  
pushing as ide  extraneous evidence such a s  t h a t  per ta in ing t o  Masson's reputat ion 
f o r  womanizing. This juror ,  a 47-year-old home hea l th  ca re  at tendant ,  who 
appeared t o  be as leep  during port ions of t h e  t r i a l ,  s a i d  t h e  jurors  d id  not 
doubt t h e  au then t i c i ty  of Malcolm's reconst i tu ted  notes, but believed t h a t  she 
had confused her own observations about Masson with words t h a t  he had ac tua l ly  
spoken. But with two of t h e  quotes, 'There w e r e  f lags .  And somethes i n  our 
exuberance w e  see f l a g s  and don't  pay a t tent ion ."  One such f lag,  t h i s  juror  
s t a t e d ,  was ra i sed  by t h e  "sex, women and fun" quotation because before t h e  
series was published t h e  quotation had been challenged by t h e  magazine's lawyer, 
and Malcolm assured her e d i t o r  t h a t  t h e  words were i n  her  notes. After a 
quest ion was ra ised ,  t h i s  juror  sa id ,  Malcolm had t h e  opportunity t o  re th ink 
whether Masson had a c t u a l l y  sa id  it. A s  t o  t h e  "had t h e  wrong man" quote, t h e  
element of de l ibe ra t ion  occurred when Malcolm trimmed t h e  quote i n  a way t o  
change t h e  meaning. This juror  s a i d  t h e  group gave l i t t l e  weight t o  Masson's 
e a r l i e r  complaints of made-up quotat ions which he withdrew a f t e r  l i s t e n i n g  t o  
t h e  tapes.  

A s  f o r  damages, t h i s  juror  s t a t e d ,  " I f  a person was up t o  t h e i r  hands and 
knees i n  mud, they ' r e  p r e t t y  d i r t y .  But i f  you go and s t e p  on them and put  t h e  
rest of t h e  face  and body in ,  you've made them d i r t i e r .  . . so  you've damaged 
them." The juror  s a i d  "put t ing  a d o l l a r  amount on what a damaged reputa t ion  is 
worth is very, very hard," and s a i d  t h a t  t h e  exact gulf t h a t  separated the  
jurors  on damages was "a  s i zeab le  amount". She said,  "I'm sorry f o r  Janet ,"  "I 
know she d idn ' t  mean t o  do it. " She wanted t o  award Masson "close t o "  $1 
mil l ion ,  and was upset t h a t  t h e  t r i a l  ended inconclusively. 

A juror  who spoke t o  t h e  press  but requested anonymity sa id  t h e  range was 
one d o l l a r  t o  severa l  mi l l ion  do l l a r s .  

From on and off  t h e  record statements made by jurors  a f t e r  t h e  t r i a l ,  t he  
following is  evident: 

1. The jury attempted t o  ca re fu l ly  follow t h e  ins t ruc t ions  and 
thus  focused exclusively on t h e  f i v e  quotes. 

2. The jury d id  not buy t h e  defense argument t h a t  Masson's lack 
of c r e d i b i l i t y  was shown by h i s  den ia l  of numerous o r  s imi lar  quotations 
which t apes  showed t h a t  he i n  f a c t  made, leaving him t o  complain only 
about four f o r  which t h e r e  was no a c t u a l  tape  and one statement on tape  
t h a t  had been edited.  

Rather than in fe r r ing  from Malcolm's accuracy i n  report ing 415 of 
420 quotes from 40 hours of tape  t h a t  she was r i g h t  on t h e  other  f i v e  too, 
t h e  jury seemed t o  f e e l  t h a t  because t h e  support was the re  f o r  415 but not 
t h e r e  f o r  f ive ,  Masson must not  have s a i d  t h e  l a t t e r .  

3. The jury d id  not d i sbe l i eve  Malcolm's account of the  t rans-  
c r i b i n g  of her notes a f t e r  t h e  f a c t  o r  even t h e  displacing of t h e  
contemporaneous notes, but concluded t h a t  Malcolm honestly, but  mistaken- 
l y ,  e r red  when she prepared t h e  t r ansc r ip t ion .  

4. Some of t h e  jurors  bought t h e  argument t h a t  t h e  p l a i n t i f f ' s  
reputa t ion  had been s u l l i e d  by h i s  own conduct before t h e  argument, and 
could not be s i g n i f i c a n t l y  a f fec ted  by t h e  f i v e  misquotations found. 
Other jurors  ( including t h e  one male) d id  not buy t h i s  and w e r e  w i l l ing  
t o  award money. This is what r e su l t ed  i n  t h e  hung jury. 
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5. The jurors did not understand, and did not give much con- 
sideration to, the wsubjective awarenessw aspect of the constitutional 
malice charge. They felt that if something came to Malcolm's attention 
that ought to have caused her to re-examine the quotes, that was enough 
to establish awareness of defamatory meaning and of falsity. 

6. This jury was calm and deliberate. It approached each issue 
without any result orientation. If anything it was myopic in its refusal 
(caused in part by the charge that focused them on the five quotations) 
to consider the "big pictureIW b, the relative insignificance of the 
quotes in issue in relation to the article as a whole. . 

17. Assessment of Jury: See above. Defense counsel still would prefer 
women, hope for a better educated group. 

18. Post-Trial diswsition: The New Yorker dismissed and awaiting 
judgment; new trial ordered for Malcolm on all issues. 

Plaintiff's Attornevs: Charles 0.  Morgan 
450 Sansome St., 13th Floor 
San Francisco, CA 94111 

Defendant's Attorneys: Gary L. Bostwick (Malcolm) 
100 Wilshire Blvd., 10th Floor 
Santa Monica, CA 90401 
(310) 395-5372 

Charles Kenady (New Yorker) 
James Wagstaffe (New Yorker) 
Cooper, White & Cooper 
201 California St., 17th Floor 
San Francisco, CA 94111 
(415) 433-1900 

H. Mever v. Crain Communications, Inc., U.S.D.C., N.D. Ill. No. 88-C-10373, 
November 21, 1991. 

1. Date of Publication: October 17, 1988 

2.  Case Summarv: Meyer was the president and CEO of Beecham Cosmetics 
(Jovan Perfume). He sued Advertising Age and its reporter Joseph Winski for a 
lengthy article that focused on litigation brought by Oleg Cassini against Meyer 
and Beecham and how Meyer ran Beecham during his tenure. Plaintiff claimed that 
numerous particular statements and the article as a whole were false and 
defamatory, but the trial focused on statements that the plaintiff had been 
fired, had used cocaine in management meet ings, and the alleged implications 
that he was a tyrant who had a drinking and drug problem, ran his company into 
the ground, and was terminated for those reasons. 

3. Verdict: For the defendant. On special interrogatories, the jury 
found that two of six statements in issue were false (and that four and the 
article as a whole were not) and published with reckless disregard, but found 
all six not defamatory. 

4. Lenath of Trial: .4-f weeks 
Lenath of deliberations: 10 hours 

5. Size of Jurv: 6 

6. Siunificant pre-trial and mid-trial rulinas: By agreement, the 
parties bifurcated discovery between liability and damage issues, with the 
understanding that the defendants would file a motion for sununary judgment once 
discovery on liability issues was complete. However, before the damage 
discovery began, the plaintiff announced he was dying of cancer, and requeeted 
an immediate trial date. The court declined to consider or rule upon defen- 
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danta' motion for summary judgment on constitutional malice before trial, and 
ordered the case to be tried 60 days hence. The judge ordered the plaintiff to 
submit a brief showing his proof of actual malice and permitted the defendants 
to respond with a similar brief (without affidavits) contending why they felt 
a motion for summary judgment would be meritorious. 

Shortly before trial the judge indicated that a jury question was 
presented, and during the trial explicated the grounds for this ruling. The 
judge cited principally the evidence (1) that the reporter had altered a 
quotation reporting that Meyer admitted he was a "cocaine user,"-and that such 
use "started . . . in March, 1980, and continued until January, -1982," by 
deleting Meyer'e qualification that his use was "infrequent;" and (2) the 
reporting of a statement from a source that said he had seen Meyer, "in manage- 
ment meetings," "take his hand and run it across his nose, and I saw his head 
jump back," and that at such meetings Meyer had a runny nose and "I could see 
the way he was bouncing of d of walls that he was high, " when the reporter's 
notes of the source interview indicated that the source was referring to one 
meeting only, and that the reporter omitted, without ellipses, the source's 
additional statement, "I never saw white powder on his fingers, so I can't ever 
say that I did actually see, but I know what was involved." The court relied 
upon the Masson rationale as to the quotes and generally upon Connaushton for 
the proposition that cumulative defects in the reporter's investigation could 
demonstrate that the reporter intentionally blinded himself to the truth, 
particularly by failing to contact the plaintiff and the plaintiff's boss. 

Before trial the defendant moved for summary judgment based upon the 
California retraction statute, and filed an elaborate brief that persuaded the 
judge that Advertising Age was a "newspaper" rather than a magazine based upon 
a functional analysis, and therefore fell within the statute. The court also 
agreed that California law, the state of plaintiff's domicile, governed the 
issue, but found the defendant had waived the defense by failure to plead it as 
an affirmative defense, even though the pleadings placed in issue whether the 
defendant was a magazine. 

Defendants filed a motion and brief in limine to exclude (1) defendants' 
alleged editorial policy of sensationalism (granted in part); (2) reporter's 
violation of policies against reliance upon confidential sources and other 
policies (granted in part); (3) argument8 or questions going to "fairness" 
(granted); (4) defendants' conduct after the article (granted but admissible in 
bifurcated trial on punitive damages) ; (5) evidence of revenue to be derived 
from this special issue (granted); (6) defendants invocation of statutory and 
constitutional privilege re confidential sources at outset of litigation 
(source's consent obtained by time of trial) (granted); (7) defendants' 
selection of an unflattering photograph to accompany the article (denied); and 
(8) evidence of plaintiff's medical condition (granted). 

Later, the court ruled that California law governed all issues except 
those relating to punitive damages, as to which he applied Illinois law, which 
provided that evidence of attorneys' fees are admissible, there is no require- 
ment of proof of common law malice in addition to actual malice for an award of 
punitive damages, and no requirement of proportionality. 

7. 
sesuent ial 
bifurcation 

Trial manaaement (mid-trial lurv instructions, special verdict. 
issue determination, bifurcationl: The defendants moved for 
of damages issues from the liability issues, and fcr eequential 

issue determination of liability issues by special interrogatories. The trial 
court granted the motion to the bifurcate punitive damage issues (which 
eliminated evidence of the defendantsg net worth, attorneysq fees and other 
prejudicial evidence relevant to punitive damages), and granted the request to 
submit the case upon epecial interrogatories, but denied sequential issue 
determination. 

The jury was given special interrogatories which inquired as to each 
statement in issue and the article as a whole: (1) whether the statement was 
defamatory; (2) whether it was false; and (3) whether it was published with 
knowledge of falsity and reckless disregard for the truth. In response to 
special interrogatories, the jury answered "no" to the questions of whether any 
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of the particular statements or the article as a whole was defamatory. The jury 
found that four of the six statements in issue and the article as a whole were 
not false and were not published with constitutional malice, but found the 
statements concerning firing and cocaine use on the job were false and published 
with constitutional malice. Because the instructions told the jury not to 
answer with respect to damages unless the jury answered "yes" to all three 
questions, the damage blank on the verdict form was not completed. 

8. Pre-eelection i u w  work (~svcholoqical profiles , attitudes survevs , 
mock trial, ore-selection uuestionnaires 1: None. The parties submitted 
questions for the judge conducted voir dire, but none were given except a few 
general questions concerning attitudes about media and drug use. The judge 
qualified, at least preliminarily, approximately 35 veniremen and the entire 
jury selection process was completed in 2-1/2 hours. In short, the defense did 
not learn very much about this jury before the trial began. 

9. Pretrial Evaluation: There was a significant risk of liability on 
portions of the article, but not a significant likelihood of a verdict of 
$1 million or greater. Potential but unlikely exposure exceeded $5 million. 
Because of the alteration of quotations mentioned above, and Advertising Age's 
net worth, possible exposure on punitive damages, if awarded, was significant. 

10. Defense furor preference durinu selection: Defense counsel had 
trouble deciding upon a preference between two incompatible types: (1) older 
blue collar workers likely to disapprove of cocaine and other drug use and not 
be prone to give a large amount of money to a person who used drugs and abused 
his talent and position in the business world, but who might also be anti-media; 
and (2) better educated business people and professionals, who would be likely 
to understand the business issues involved in the case and might be more 
sympathetic to the media. Counsel sought to avoid younger people and others who 
might have a tolerance for use of illegal drugs and sympathize with the 
plaintiff's young wife. 

11. ~ctual iurv makeu~: (three men/three women). (1) WF, 32 years old, 
from suburban Evanston, initially a vocational development teacher but returned 
to the home to raise children; (2) WM, 40'8, from the town of Frankfurt (outside 
of Chicago and suburbs), middle class engineering type employed in the removal 
of asbestos, scout master, involved in child's little league, news from paper 
and TV, anti-cocaine; (3) WM, 55, chemist, worked for large pharmaceutical 
company, separated, children in college, civic organizations, "because of 
children," it is important to "stop the use of drugs. "; (4) WM, 30'8, single 
maintenance man at Chicago Stadium, news from papers and TV, anti-cocaine; 
(5) WF, suburban Aurora, Illinois, widowed, housewife, grown children, watches 
TV news, believes alcohol can ruin families; and (6) WF, 50's, divorced (from 
corporate lawyer), growm"children, reads newspapers, TV, cocaine "a waste." 

12. Issues Tried: Primarily falaity and constitutional malice with 
respect to Meyer's drug use and the circumstances of his termination from 
Beecham. The parties also tried Meyer's general character, as this wae placed 
in issue by Meyer's challenge of the article as a whole, which Meyer claimed 
portrayed him as a mean-spirited and tyrannical business executive, with a 
hedonistic lifestyle that included cocaine use. 

13. Plaintiff's Themets): This was a sloppily prepared, damaging piece 
motivated by the magazine's desire for sensationalism. There was a heedless 
rush to publication, no editorial controls, reliance upon biased and unreliable 
sources who were not verified, and no effort to achieve balance. The defendants 
skewed the facts and altered quotes to fit a preconceived story line. The 
article was replete with errors, showing a lack of concern for the truth. 

14. Defendants' Theme(s): The plaintiff was a petulant, tyrannical 
executive who misused his power and abused people, was a cocaine user, a liar, 
and undeserving of recovery. The defendants' article may have contained certain 
mistakes, but they got a complicated story essentially right under difficult 
circumstances. 
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15. Factors Believed Responsible for Verdict: 

a. Pre-existina attitudes of the venire towards the plaintiff, 
defendant. or issues: None detected by counsel during the trial. 

b. Svmpathv for plaintiff durina trial: The plaintiff had 
difficulty concealing a generally arrogant demeanor, and was shown to have 
been a drug user an-d to be untruthfh. The plaintiff's unsuccessful 
effort to gain sympathy included his own testimony in which he ticked off 
the statement8 in the story that he claimed to be falee; showing that the 
truth would have been revealed if the reporter had called him or persone 
at Beecham in the know; that he, a self-made man from humble origins who 
graduated from the University of Michigan on a basketball scholarship, 
made money as a tap dancer, built his career in the advertising business, 
and engaged in a number of charitable activitJes and received awards in 
the community; that he was devastated and rendered nonfunctional by the 
article; that he felt shunned and afraid of the outside world; and that 
he was unable to develop his new businees projects or obtain a job after 
the publication. This showing was defused by the defendants* proof 
supporting the negative portrayal of Meyer in the article and, in 
particular, a showing that Meyer was for all practical purposes involun- 
tarily terminated, even though the company attempted to package it as a 
resignation; that, notwithstanding technical inaccuracy of the reporting 
on Meyert8 cocaine use, Meyer used cocaine much more frequently than he 
admitted, both at work and on social occasions; that Meyer lied in several 
aspect8 of his testimony and was generally untrustworthy. Meyer also 
called his current wife, who cried throughout in testifying to the changes 
in her husband and other aspects of the damage case. 

c. Proof of actual inlurv: After termination from Beecham, Meyer 
tried unsuccessfully to establish careers in record and movie production, 
but failed. He then unsuccessfully attempted to develop new start-up 
cosmetics companies and raise money. After failing at these efforts, he 
started looking for a job, and claimed this effort was curtailed when the 
article was published. Meyer testified that there were five or sFx 
opportunities that probably would have been offered to him had the article 
not been published. Meyer acknowledged he had no special damages and 
sought only general damages supported by this testimony. The defendants 
offered deposition testimony from the people involved, and each said the 
article had nothing to do with it. Although Meyer attempted to explain 
this as the witnesst natural reluctance to admit to such influences; this 
evidence had a substantial negative impact on Meyer'e credibility. He and 
his wife also testified at length on the physical and emotional impact of 
the article. 

d. Defendants* newsaatherina/re~ortins and trial demeanor: The 
reporter altered quotes on the drug use issue (as evidenced by his own 
notes), did not contact the plaintiff's boss to see if he could confirm 
that the plaintiff had been fired, and published the article without 
reaching the plaintiff for comment, relying on biased sources. Nonethe- 
less, everyone concerned with the trial agreed that the reporter came 
acroae as decent, honest and credible at trial, particularly because of 
his low-key demeanor and his willingness to admit mistakes. 

f. Other Evidence: Plaintiff also attempted to demonstrate that 
the defendants intentionally used unflattering graphics to convey a 
negative impression of plaintiff. Another factor was that defendant8 were 
forced to put in much of their evidence through deposition testimony of 
non-party witneesee located out-of-state. 

9 TriaL dvnamics: 

i. Plaintiff 's counsel -- plaintif f8 s counsel was a 62 year 
old, charming veteran of hundreds of trials, who is flamboyant in 
a humorous and friendly way, excels at storytelling, but is not a 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



master of detail. Plaintiff's second chair lawyer cross-examined 
defendant-reporter (who came across as humble and likeable) in a 
strident manner. Although this was effective substantively, its 
tone and manner may have alienated the jury and left them feeling 
more compassion for the reporter than they might have otherwise. 

ii. Defense counsel -- lead defense counsel was also an 
experienced trial lawyer who exuded self-confidence, and was clever, 
but not humorous, and better able than plaintiff's lead counsel to 
assimilate and manage a complicated case. Both advocates were 
aggressive and pushed the limits of propriety, and. in this sense 
tended to offset each other. 

iii. Judge -- the trial judge clearly remained in control in 
a manner typical of the federal bench tradition. Overall, he was 
fair, but inconsistent in evidentiary rulings. After trial, 
however,. ha consistently, took pro-plaintiff positione on legal 
issues;' relying on unprecedented interpretations of the law. 

iv. Other factors -- Defense counsel .attacked the plain- 
tiff's character throughout the trial, but the evidence was directly 
relevant to the truth of the relatively broad chargee in the 
article. Frequently, such evidence was received in the form of 
hearsay on the issue of reporter's state of mind, but there was 
plenty of eyewitness testimony as well. The result was that the 
jury was well'acquainted with the plaintiff's dark side, without it 
appearing that the defendant was pursuing a gratuitous attack. 

h. Lessons: Defense counsel believe that this jury, if 
required to choose, would have found for the defendants because they 
believed the plaintiff was undeserving of recovery. However, they 
were also unhappy with the journalistic practices that lead to the 
story, and probably felt plaintiff was victimized by the 'cocaine 
user" and "fired" aspects of the story, and thus chose to "pigeon- 
hole" the result in the issue of defamatory meaning as a compromise. 
Had a general verdict form been submitted, defendants may well have 
prevailed or suf f ered a very modest plaintiff '8 verdict, possibly 
not faced a retrial, and at worst would have had a retrial on all 
issues and not one limited to damages. See 18 on post-trial 
tulings, i n f r a .  

16. Results of iurv intenriews, if any: Counsel were not permitted to 
interview the jury. Defense counsel heard through a newspaper reporter 
acquaintance that the reporter had spoken to Juror No. 2 and that according to 
this report, the jury really disliked Meyer, and did not like what he did. The 
juror also said that the jury did not buy Meyer's argument that he left Beecham 
voluntarily, but also did not believe that he had been fired. Arguably this 
tends to support defense counsel's thesis that the verdict finding falsity and 
constitutional malice was a compromise from a jury that determined that 
plaintiff was not entitled to a monetary recovery but was uncertain of how to 
express this in the verdict. 

In addition, the judge's clerk spoke to a number of jurors and reported 
that they did not think much of Meyer, that he was "too rich and too thin.' 
However, they aleo did not like the defendantse conduct even though they did not 
particularly dislike the reporter. According to the clerk's report, thie jury 
was not likely to award much money even if liability had been found. 

17. Assessment of Jurv: Probably as good as can be expected. 

18. Post-trial diewaition: When the jury came back, the plaintiff 
complained of the apparent inconsistent verdict and demanded that the jury be 
told to deliberate on damage issues. The defendant resistedthis, and the judge 
who took- the verdict, substituting for the trial judge who had a speaking 
engagement, declined to accede to this extraordinary procedure. The defendant 
took the position that the parties had argued the defamatory meaning instruction 
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and the verdict submission at length, and the visiting judge declined to 
question the trial judge's determination of how to submit the case. 

Upon plaintiff's post-trial motions, the trial judge ruled that under 
california law the statements in issue were libelous per se, and hence it was 
error to have submitted the issue of defamatory meaning to the jury. The judge 
concluded that the' plaintiff would have won on liability but for his error 
because the jury answered the other two questions (falsity and constitutional 
malice) affirmatively in favor of the plaintiff with respect to two of the 
statements in iesue. The judge rejected the defendant's convincing arguments 
that even if he erred and decided to hold a new trial, the new trial should be 
on all issues since the answers on f alsity and constitutional malice were likely 
a compromise in a case where the jury had determined that the plaintiff was not 
deserving of recovery. The court instead entered judgment on liability in favor 
of plaintiff, and ordered a new trial on damages only. 

The court also ruled with respect to the new trial that evidence showing 
that any injury from any technical falsity in the article was no worse than the 
injury which would have been caused by publication of the truth on the same 
subject, i.e., that plaintiff was a regular drug user. (Such evidence was not 
admissible on the iasue of substantial truth, eince that issue was deemed 
determined adversely to defendants.) The court held .that the only evidence 
admissible on damages was that the plaintiff had a bad reputation prior to 
publication. In so ruling, the court relied upon California law (Davis v. 
Hearst, 160 Cal. 143, 116 P. 530 (r930)), which it acknowledged was contrary to 
the prevailing view, Crane v. New York World Telearam Corn., 308 N.Y. 470, 126 
N.E. 2d 753, 52 A.L.R. 2d 1169 (1955). The case was settled before the new 
trial began. 

Plaintiff's Attorneys: Patrick W. O'Brien 
Mayer, Brown & Platt 
190 South LaSalle Street 
Chicago, Illinois 60603 
(312) 782-0600 

Defendant's Attorneys: Anton R. Valukas 
David P. Sanders 
Jennet C Block 
One IBM Plaza 
Chicago, Illinois 60611 
(312) 222-9350 

I. Carl Pesta D.O. v. CBS and Ed Bradley, United States District Court for 
the Eastern District of Michigan, August, 1992, Paul Gadola, J. 

1. Date of Publication: October 30, 1983 

2. Case Summary: Plaintiff, an osteopathic physician, claimed he 
was libeled by a 1983 "60 Minutes" segment entitled "Tragic Assumptionsn, which 
reported on instances in which Reye's Syndrome, a deadly childhood diseaee, had 
been misidentified or misdiagnosed. The broadcast detailed the circumstances 
of the tragic death in 1972 of 16-year-old, John Haisenleder. When John became 
severely ill, his mother contacted their family doctor who suspected Reye's 
Syndrome and agreed to meet the family at St. John's hospital. Reye's Syndrome 
includes symptoms of vomiting, disorientation and combative or even violent 
behavior, and the mother called the police for assistance. The police deter- 
mined the boy was on drugs and, ignoring the mother's pleas, took him to 
Harrison Hospital, which handled drug cases. The doctore at Harrison, where 
plaintiff was the treating physician, could not diagnose the boy's illness, and 
he died several days later, of Reye's Syndrome. By the time of trial, the only 
aspect of the broadcast that remained in issue was a statement by a medical 
expert yho opined that doctors at Harrison made a "critical mistake" by failing 
to order liver function studies. Plaintiff claimed he did order liver function 
studies and defendants withheld this information from the medical expert when 
they solicited his opinion. 
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3. Verdict: For the defendants. 

4. Lenuth of Trial: 14 days. 
Lenuth of ~eliberations: 2 days. 

.5. Size of Jurv: 10 

6. Siunificant  re-trial and mid-trial rulinus: Summary judgment was 
granted for the defendant in 1986 but this was reversed on appeal in-1988 based 
on Rouch v. Enquirer and News of Battle Creek, 427 Mich. 157, -398 N.W.2d 245 
(1988), in which the Michigan Supreme Court held that reports involving matters 
of public concern but not public figures are governed by a negligence standard. 
See Pesta v. CBS, 15 Med. L. Rptr. 1798 (E.D. Mich. 1988). - 

Plaintiff originally sued over a variety of statements in the broadcast. 
Through a series of pre-trial summary judgment motions, defendants narrowed the 
case to a dispute over only one statement. The trial court rejected efforts of 
plaintiff to reintroduce evidence concerning those previously dismissed claims. 

7. Trial mandaement Imid-trial iurv instructions, s~ecial verdict, 
sequential issue determination. bifurcationl: Numerous evidentiary issues were 
resolved before trial after hearings before a magistrate-judge. The judge gave 
a brief "mini-charge" at the beginning of the trial that defined "libel," "of 
and concerning,,",but did not focus on the constitutional elements of the case. 
There were no unusual mid-trial instructions. There was a special verdict form, 
but no sequential determination of issues. The judge did not formulate the 
instructions before trial. 

8. Pre-selection iurv work t~svcholoaical ~rofilee, attitudes survevs. 
mock trial,  re-selection questionnaireel: The Eastern District of Michigan 
utilizes a procedure that originated in some districts in the southeast whereby 
the jury is chosen approximately two weeks before the commencement of txial 
before a magistrate-judge. This gives counsel time to prepare the case for the 
jury selected. Counsel are permitted to examine the venire. 

9. Pretrial Evaluation: Probable defense verdict based on substantial 
truth. Exemplary damages were not in issue because of the prior ruling of no 
actual malice. 

10. Defense iuror preference durins selection: Preferable jurors: 
mothers (empathy); young people (same); intelligent, well educated people (to 
understand the complex medical proofs). 

11. Actual iurv makeu~: The jury consisted of eight men and two women. 
Eight jurors were Caucasian and two were African-American. All but two of the 
jurors were under 40 years of age. They resided in a variety of communities 
and held a variety of jobs. The foreman was an upper middle-aged African- 
American male, plant manager for Chrysler. 

12. Issues Tried: Substantial truth. Secondarily, the defendants8 good 
faith and due care, defamatory meaning, "of and concerning," damages. 

13. Plaintif f8 8 Theme( 81: Plaintiff attempted to convince the jury that 
he had been misled concerning the subject matter of his interview. He argued 
that defendants edited his interview, and the interview of the expert physician 
who appeared in the broadcast, in such a way as to make it appear that he had 
failed to provide adequate medical care to John Haisenleder. Plaintiff8a 
principal contention was that the expert stated plaintiff failed to order liver 
function studies when in fact he had done so. 

14. Defendant's Themela): The defendants primarily emphasized the truth 
of the broadcast and introduced evidence to demonstrate that plaintiff had, 
indeed, made critical mistakes in the diagnosis and treatment of John 
Haisenleder. Defendants also introduced expert testimony supporting their 
journalistic practices, and contended they had no reason to believe their 
medical expert was misreading the chart. 
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15. Factors Believed ~esponsible for Verdict: 

a. Pre-existinu attitudes of the venire towards the plaintiff, . 
defendant. or issues: For differing reasons, jurors in the venue, 
.particularly those from inner-city Detroit, tend to have more than the 
usual bias against large organizations and the media. 

b. Sym~athv for plaintiff durinu trial: Plaintiff and his 
witnesses portrayed plaintiff as having earned hie way through medical 
school and achieved a distinguished career in which he had saved thousands 
of lives; plaintiff testified he was ruined by the broadcast, forced into 
a non-clinical practice but did his beet to keep his head high by becoming 
a medical educator. Plaintiff's wife testified to how the broadcast had 
destroyed the plaintiff emotionally and removed his ability to be a good 
doctor. Plaintiff's colleagues testified to how referrals dried up and 
nobody wanted to use the plaintiff after the broadcast. 

c. Proof of actual iniury: Plaintiff's business records and 
referral data had been destroyed, and evidence of damages to plaintiff's 
practices was disjointed and not very credible. 

d. Defendants' newsuatherinu/reportina and trial demeanor: 
Outtakes were offered by both sides. For plaintiff, they showed, some 
degree of editing unfavorable to the plaintiff; for the defense they tend 
to show plaintiff as not credible nor likeable. On balance, counsel feels 
the outtakes favored the defense. 

Because of plaintiff's elaborate showing as to his own background, 
defendants were permitted to and could comfortably offer Bradley's 
background which included summers working in Detroit. 

e. Experts: 

Plaintiff - Clark Mollenhoff was initially designated as the 
plaintiff's expert, but he passed away prior to trial. James G. Wieghart, 
currently Associate Professor & Chairperson of the Department of Jour- 
nalism at Central Michigan University, former Editor and Executive Vice 
President of New York Daily News. Louis J. Slyker, Assistant Professor 
in Communication Studies at the University of Detroit-Mercy, former 
Station Manager and Program Director for Detroit public broadcasting 
station. 

Defendants - Robert Mulholland, currently Professor of Journalism 
at Medill School of Journalism, Northwestern University in Evanston, 
Illinois and Chairman of the Broadcast Program. Former President of NBC. 

f. Other evidence: The most compelling evidence the defense 
introduced wae the teetimony of a doctor retained to evaluate the care 
received by John Haisenleder according to standards extant in 1972. He 
testified that Peetaes care fell well short of the standard of care and 
that proper care could have prevented the boy's death. This testimony was 
not only credible but had most of the jurors in tears. There wae also 
evidence through this witness and others that, although plaintiff ordered 
some liver function tests as part of a larger battery of tests, he was not 
aware he had done so, was not looking at the results, and had not ordered 
them in a manner that would have given him timely results. 

The defense also called a forensic expert to testify that some 
of the medical records had been altered. Although defendante could not 
show who had done it, this cast a shadow on the plaintiff's claim he had 
ordered the tests. 
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9- Trial dvnamics: 

i. plaintiff's counsel - an experienced trial lawyer, 
occasional flouriahea but frequently disjointed. Had himself been 
scucessful libel plaintiff. 

ii. Defense counsel - Experienced team, well prepared, 
probably appeared to jurors to be in control. 

iii. Judge - Reasonable but did not maintain rigid control. 
iv. Other factors - Prior to opening statements the entire 

broadcast was shown to the jurors at defendant's request. This 
caught the plaintiff off guard, demonstrated the defendant's pride 
in its work, and- showed Ed Bradley as likeable, sincere and 
competent, and showed essentially the opposite with respect to the 
plaintiff. 

h. Lessons: The defendants were able to win this case by 
attacking the plaintiff's care of the boy and appeared to be taking the 
high ground in so doing because the proof went to the gist of the 
defamation in issue. 

16. Results of dunr interviews, if anv: The last juror seated (after 
peremptory challenges had been exhausted) was a young WM who was a technician 
at U. Michigan computer laboratories and whom counsel suspected of anti-media 
predisposition. He, apparently, was responsible for keeping this jury out for 
two days. This juror felt that the network should be held to a standard 
requiring absolute accuracy. Eventually the others prevailed with the notion 
that defendant had been right in condemning plaintiff's care and that the 
broadcast was substantially true. 

The jurors generally liked Ed Bradley. The evidence on Bradley's 
background was well received, and made him appear to be an accessible human 
being. 

The jury found the testimony of the defense medical expert torbe compel- 
ling and believed that the plaintiff had been inattentive. 

The jury said they believed defense counsel and thought plaintiff's 
attorney did not know the case well enough to be very credible. 

17. Assessment of Junr: Except for the one juror identified above, this 
was a good jury. 

18. Post-Trial diswsition: A notice of appeal was filed, but subse- 
quently dismissed. The defendant agreed to waive costs. 

Plaintiffes Attornevs: 

Defendant's Attornevs: 

Balfour Peisner 
Peisner f Peisner 
507 Northland Towers West 
Southf ield, MI 48075 

Richard Rassel 
Leonard Niehoff 
Butzel. Long. 
150 W. Jefferson 
Suite 900 
Detroit, MI 48226 
(313) 225-7000 

Ellen Kaden 
Douglas Jacobs/~adeleine Schachter 
CBS, Inc. 
51 West 52nd Street 
New York, New York 10019 
(212) 975-4321 
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J. Jim Robinson. et a1 v. KTRK TV and Wavne Dolcef ino, Harris County District 
Court, Houston, Texas, No. 90-63728, November 23, 1992, Don Wittig, J. 

1. Date of Publication: December 1989; October 1991 

2. Case Surmnarvr Robinson and three affiliated companies filed a 
libel claim against KTRK-TV arising out of a three-part series (with a recap on 
a weekend show) concerning a low-income housing development 'sponsored by 
plaintiffs . The project was largely financed by loans and grants f roab the Texas 
Housing Agency and the City of Houston at a time when the brother of plaintiff 
Robinson was a city councilman and mayor pro t e m  of Houston. At the time of the 
broadcasts, the plaintiff a had defaulted on a purchase money loan from the Texas 
Housing Agency, which had posted the property for fareclosure. The suit also 
was based on a re-broadcast of portions of the 1989, series in a 1991 story 
concerning related events. Plaintiffs complained of the implications that the 
plaintiff was not a good business risk for the loan ind that the deal resulted 
from Robinson's relationship with his brother and that the project failed due 
to plaintiffs* mismanagement. 

3. Verdict: For defendant. Special verdict: 11-1 that defendants had 
not negligently broadcast libelous statements that were false; 11-1 that the 
defendants did not tottiously interfere with plaintiff's business relationships; 
10-2 that the broadcasts did not portray plaintiff in a false light; 12-0 that 
the broadcasts were not "reasonable and 'fair comment". 

4. Lenqth of Trial: 4-4 weeks 
Lenath of Deliberations: 5 hours with evening break 

5. Size of Jury: 12 

6. Sianificant  re-trial and mid-trial rulinaa: The trial court (a) 
denied defendants' motion for summary judgment; b) ruled that plaintiffs were 
not public figures; c) admitted into evidence a report prepared by the United 
States Department of Housing 6i Urban Development after the broadcasts (and 
therefore not relied upon in the broadcasts) which was critical of plaintiffs 
and generally consistent with the theme of defendants' broadcasts. 

7. Trial manaaement (mid-trial jury instructions, special verdict, 
sequential issue determination, bifurcation): As is customary in Texas state 
court litigation, the case was submitted to the jury on special interrogatories. 
The judge permitted jurors to take notes and to submit questions to witnesses. 
The questions were to be submitted to the judge in writing, and asked only with 
approval by the judge, after review by counsel and opportunity to object outside 
the presence of the jury. 

8. * 
mock trial, pre-selection sueetionnaireslt The defendants employed a jury 
coneultant and conducted a mock trial. Plaintiffs' counsel reported doing the 
same. The trial judge submitted a questionnaire to the venire, which was 
drafted by the joint efforts of counsel, subject to revision and approval by the 
judge. Each side was permitted two hours of voir dire of the jury panel 
members. 

9. Pretrial Evaluation: Slightly better than even chance of defense 
verdict, but coupled with concern that large damages were possible if jury found 
liability. 

10. Defense iuror preference durina selection: Generally, the defense 
favored jurors who believed the government agencies should be vigilant in 
ensuring the recipients of governmental financial assistance spent the money 
wisely. It was also important to the defense that jurors be able to distinguish 
a critical story from a false story. 

Going into the voir dire, defendant had several categories of likes and 
dislikes. For example, wage earners and businessmen were considered preferable 
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because of their likely loathing of government inattention to wasteful spending. 
G~verIIXnent employees, and persons from a liberal background, because of their 
relative tolerance of government spending and likely sympathy for a government- 
sponsored low-moderate income housing project, were considered presumptively 
unfavorable. However, the opportunity for extensive voir dire of individual 
jurors permitted a more fine tuned evaluation, and counsel found that some 
jurors from presumptively disfavored backgrounds nonetheless possessed the 
desired predispositions and attitudes. See paragraph 11 for actual jury makeup. 

11. Actual iutv makeu~: 8 men, 4 women; 6 White, 2 Black, 2 Hispanic, 
2 Asian-American. Jurors' occupations were a mix of various white-collar and 
blue-collar occupations. Education level of jurors was probably slightly 
greater than average. 

12. Issues Tried: Libel, false light, tortious interference with 
business. The tortious interference claim did not involve the broadcast itself, 
but was based upon reporter Dolcef ino' a interview with the chairman of the Texas 
Housing Agency, alleging that during that interview Dolcefino had bad-mouthed 
the plaintiffs and caused the Texas Housing Agency (the first lienholder on the 
project) to pull the plug on the project. That claim failed because the housing 
agency chairme denied that the broadcast had anything to do with this decision. 

13. Plaintiff's Therne(s1: The broadcasts falsely accused the plaintiffs 
of mismanagement, fraud, and even criminal activity in the course of the Co-op 
Houston housing project. The plaintiffs argued that difficulties with Co-op 
Houston were caused by 'a depressed real estate market, and that despite its 
difficulties, the project could have been resurrected after 1989 but for the 
defendants' broadcasts. 

14. Defendant's Theme(s): The Co-op Houston project had failed long 
before the broadcasts in question, would not have been saved in any event, and 
that the broadcasts were a substantially accurate report of a matter of public 
concern and a matter involving the expenditure of public funds. The defendants 
also argued that the focus of the broadcast was not the plaintiffs' management 
of Co-op Houston, but the City's lack of oversight over the project. 

The defendants were careful to deal with the potential warts on 
their case during voir dire, opening statement, and throughout the evidence. 
They admitted that the broadcast tended to emphasize the negative side of the 
issue more than the facts tending to favor plaintiffs (such as the overaLl poor 
health of the Houston real estate market, which arguably contributed to the 
failure of the project, and that one of the sources for the story, the former 
city housing director, had been fired from his job and arguably had an ax  to 
grind against the mayor and city administration, which wae not reported), but 
that this did not establish that it was false, or caused the plaintiffs damages; 
admitted that the broadcast contained minor factual errors, in particular as to 
some of the dollar amounts of expenditures, but that this did not necessarily 
render the gist or thrust of the article anything but substantially true. As 
to all of these items, the defendants admitted upfront that they would, in 
hindsight, have done all of these things differently, but from the beginning 
prevailed upon the jury to accept the distinction between a story that is 
critical and (at least from the plaintiffs* perspective) unbalanced but yet not 
untrue. The special verdict indicates they were successful. 

15. Factors Believed Responsible for Verdict: 

a. Pre-existina attitudes of the venire towards the  lai in tiff, 
defendant, or issues: In post-trial motions, plaintiffs' counsel called 
the special verdict "schizophrenic," which, counsel argued, could only 
have been based upon racial prejudice. Plaintiffs' counsel urged that 
since the plaintiffs were Blacks directing their cooperative housing 
efforts to meet the needs of poor Blacks and received government loans on 
which they defaulted, "the potential for all the traditional stereotypes 
applied to Blacks . . . to come into play was enormous in a situation 
where you had ten non-Black jurors in the Deep South passing judgment on 
Black plaintiffs." The motion was supported by an affidavit of one Black 
juror who said racism played a part. 
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Defense counsel feels very strongly that prejudice played no part 
in the verdict, and that the result would have been the same had the 
plaintiffs been White Anglo-Saxon Protestants. In response to plaintiff s ' 
post-trial motions, the Defense pointed out that on only one of the five 
special interrogatories did the two Black jurors vote differently from 
the other ten. On the remaining four special interrogatories, two were 
answered unanimously and two were answered 11-1, with one of the two Black 
jurors voting for the defense. Defense counsel did not think that any 
particular pre-existing attitude of the venire was a factor in the 
verdict. 

b. Svmpathy for plaintiff durinu trial: Plaintiff Robinson was 
a calm, well-spoken and sincere witness who was likeable if not sym- 
pathetic to the jury. Robinson urged that the project failed becauee he 
could not overcome all of the hurdles he faced, including market condi- 
tions, and the continuing illegal practice of lenders to,redline certain 
projects. Defendants countered this by acknowledging to the jury that the 
plaintiff was a nice parson, but urged them to focus on the defendants' 
story, in which the plaintiff's character as a person or family man was 
not an issue; regardless of the plaintiff *s character or motives, the gist 
of the story was that his company got funding for a project at least in 
part because of Robinson's political contacts, and the project failed 
while the plaintiff was at the helm. 

c. Proof of actual injury: Robinson offered evidence of his 
personal anguish and damaged reputation from himself and supporters. 
Plaintiffs had economic experts to support a theory that this project 
would have succeeded, despite two years of economic difficulties; that it 
was a prototype and would have paved the way for numerous other projects 
in Houston and elsewhere from which plaintiff's businesses would have 
benefitted from economies of scale and reaped significant profits. The 
judge allowed this testimony as to projects planned for the Houston market 
but not from other cities. 

d. Defendants* newsuatherinu/rewrtina and trial demeanor: The 
defendants reporter Dolcefino was well prepared and did well. The 
defendants* news director was present throughout trial but did not 
testify, except through a brief deposition excerpt read by the plaintiff. 
Consistent with the defendants' trial theme, the reporter readily admitted 
he would have done some things differently, but maintained that the gist 
of the publication was fair and true. The plaintiff Houston Cooperative 
Foundation was represented by separate counsel, and managed to distance 
itself somewhat from the other plaintiffs. Their attorney brought out the 
failure of the rekrter to interview anyone from their organization, which 
was the only thing not anticipated in voir dire and opening statement. 
The defendant local station was active in the community and appeared to 
be generally well regarded. 

e. Exmrtsr Plaintiffs called Joe Goulden and Michael Kittroes 
as journalistic expert witnesses. The emphasis of their teetfmony was a 
count of the positive and negative bites and the conclusion that the 
reports were unbalanced against the plaintiffs. They helped the defen- 
dants in their inability to find fault with the investigation of the truth 
of what was actually reported. This tended to support the defense trial 
theme of emphasizing the distinction between a report that was arguably 
imbalanced but nonetheless substantially true. Defendants designated two 
journalism experts, Dwight Teeter and Martin Gibson, but did not call 
either one at trial because defenee counsel believed that plaintiffs' 
experts had not been damaging to defendants' theme. 

f. Trial dvnamics : 

i. Plaintiff 'a counsel - The plaintiff s' trial team, 
particularly lead counsel for Robinson, tried to dominate the scene 
with a booming voice, stalking around the courtroom, inflammatory 
inflections, etc. The judge gave Robinson's counsel some leeway, 
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but came down on him enough to maintain the appearance of control. 
During trial, defense counsel wished the judge would exert more 
control, but in hindsight feels that much more control could have 
resulted in a sympathy factor in plaintiffs8 favor. Plaintiffs' 
counsel was prepared, competent, and appeared to the jury to be a 
worthy match for defense counsel. However, plaintiffs' counsel was 
bombastic and overstated the plaint iff s * demand for money during 
opening statement, from which the plaintiffs retreated by the time 
of summation (due in part to the judge's ruling limiting evidence 
of damages) . 

ii. Defendant *a trial demeanor - ~efense- counsel, Tom 
Williams, exudes a down-to-earth style, which in light of his 
preparedness and focus, portrayed to the jury an advocate who was 
comfortable with this case and in control. 

iii. Judge - This was an experienced trial judge who was not 
afraid to control the trial" and limit counsel where necessary. He 
imposed time limits on both sides. His rulings were generally 
evenhanded, and did not give the impression of favoring either side. 

9- Lessons: 1. In these times, it is helpful if the subject 
matter of your publication is public spending, and a story critical of 
prolific spending is likely to be defensible even if arguably unfair or 
unbalanced. 

2. If you are defending on the basis of substantial truth and 
seek to distinguish that issue from issues of minor inaccuracies or 
unfairness, admit, upfront and throughout the trial, those things which 
the defendant would do different. Own up to what the defendant wishes it 
had done to make the story more balanced, fair or accurate, but separate 
these from the issue of material falsity. 

16. Results of lurv interviews, if any: Media reporters quoted one 
juror, "obviously, the publicity and big wig witnesses that made it all very 
fascinating. Then again, alot of it was like watching paint dry." Another 
juror said that while the group did not think the broadcasts were "totally 
fair," they also did not believe the reports were libelous or damaged Robinson. 

17. Assessment of Jury: From interviews with jurors, counsel had the 
impression that these jurors were able to understand and apply the distinction 
between a broadcast that is critical and arguably unfair and one that is untrue. 
They were also impressed that the jury seemed to have favorable predisposition 
towards a visibly aggressive investigative reporter such as Dolcefino at least 
as to investigations involving government spending. 

18. Post-Trial disposition: Post-trial motions denied; plaintiffs' 
appeal dismissed on procedural grounds unrelated to merits of the case. Case 
is now concluded. 

Plaintiffs* Attorneys: 

Defendants' Attornevs: 

Ben C. Broocks 
BENNETT, BROOCKS, BAKER & LANGE 
808 Travis, Suite 1700 
Houston, Texas 77002 
(713) 222-1434 

Thomas J. Williams 
Bishop, Payne, Williams & Werley 
500 W. 7th-st., 18th Floor 
Fort Worth, Texas 76102 
(817) 335-4911 
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K. John M. Short and John T. Moorman v. St. Petersburu Times, Hillsborough 
County Circuit, Florida, Nos. 89-21510 and 88-17624, March 27, 1991, John 
G. Hodges, J. 

1. Date of Publication: Series, December 3, 1983 - May 1984. 
2. Case Summary: Short was the popular sheriff of Pasco County since 

1977. In April 1983, Donahue, one of Short's top deputies, was indicted by a 
federal grand jury, along with Santoe Trafficante and other mob figures, for 
taking bribes in exchange for fingering undercover vehicles. Donahue was found 
dead two weeks later, after it was disclosed that his claimed former work 
history with the New York Police Department was bogus. Short's investigation 
concluded that the death was a suicide. 

The mob's apparent infiltration of the sheriff's office caused the St. 
Petersburg Times to investigate. The resulting articles focused on Short's 
hiring of Moorman, an independently wealthy individual', as a part-time deputy, 
in exchange for favors and money that was used to fund 'what was officially 
referred to as "CUP" (Clean Up Pasco) but in fact was a secret investigation of 
Short's and Moorman's political enemies. The articles also detailed Short ' s 
personal loans from banks that received sheriff's office deposits, numerous 
business transactions between Short and his own employees, including Moorman, 
and the growth of Short's personal holdings while in office. In addition, 
defendants reported on Short's leasing of property to persons with ties to the 
Gambino organized crime family; facts indicating a shoddy investigation of the 
suspicious circumstances of Donahue's death; and Short's apparent cover up of 
a note made by Donahue before his death indicating that Donahue had agreed to 
give the government information on Short. Finally, the series disclosed the 
hiring of numerous deputies with criminal records, and the use of runaway 
teenage girls as undercover informants in drugs-for-sex stinge. 

In 1985, the newspaper and reporters Lucy Morgan and Jack Reed won 
a Pulitzer Prize for the series. Short lost the 1984 sheriff election in the 
wake of the articles. He was indicted on various counts involving misuse of 
public office and public funds, but was acquitted. Having lost the 1984 
election for aherif f in the wake of the articles, Short sued the newspapers 
shortly before announcing his candidacy for the 1988 election, which Short lost 
as well. Short also sued the newspaper for articles in connection with both 
indictments, but dismissed these claims before trial. The newspaper counter- 
claimed alleging abuse of the judicial system for political purposes. . 

3. Verdict: For defendant. The jury was given a general verdict form, 
with a single special interrogatory, "are any of the statements sued upon false 
in any material respect?" The jury answered, "no." 

4. Lentath of Trial: 19 days 
Lensth of deliberations: 2-f hours 

5. Size of Jury: 6 

6. Siunificant  re-trial and mid-trial rulinss: The trial judge never 
gave serious consideration to the defendant's motion for summary judgment, but 
indicated verbally the view that the case appeared complex and should be sorted 
out by a jury. The judge was unwilling to make rulings to shape the trial. 

At the close of the plaintiff's case, dismissed the claim for 
punitive damages, on the grounds that under Florida law liability against a 
corporation requiree culpable wrongdoing at the corporate management level, at 
least in the form of negligence, and probably in the form of reckless dieregard, 
neither of which had been shown. 

The court dismissed the counterclaim at the close of the evidence. 

7. Trial manaqement (mid-trial iurv instructions, special verdict, 
sequential issue determination. bifurcation): The judge gave no "mini" charge 
or mid-trial instructions. 
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The defendant requested a Sharon type sequential determination of issues, 
or alternatively, special verdict interrogatories. The trial court refused 
this, and utilized the general verdict form tendered by the plaintiff, but 
included one epecial interrogatory inquiring whether any of the publications in 
issue was false in any material reSpeCt. As noted above, the jury answered 
"no. * 

8. Pre-selection iurv work l~s~cholouical profiles, attitudes surveys, 
mock trial, vre-selection auestionnairesl: Plaintiff employed Harvey Moore, 
Trial Practices, Inc., Tampa, a litigation consultant whose background is 
primarily in sociology. Moore did attitude surveys for the case, and arranged 
for mock'trials and focus group studies. 

Defendant used the preselection jury work primarily to identify trial 
themes. Moore's study results and recommendations indicated that the principal 
themes, should be the fact that the plaintiff sheriff * s office had been in- 
filtrated by the Mafia and, secondarily, the theme that the sheriff had abused 
the public trust by hiring persons with criminal records as deputies, and hiding 
these backgrounds from the public, Even though the plainthffs* case focused on 
statements about Short and Moorman's collaboration' in the Operation CUP 
.political enemies investigation, defense counsel determined it was important for 
the jury to see the evidence on these more particular matters through the filter 
of the apparent organized crime connection and more general abuse of public 
trust. Counsel emphasized these themes beginning in voir dire, with questions 
such as, "How would you feel if you were told your sheriff's office had been 
infiltrated by the mafia or used runaway teenage girls in undercover opera- 
tions?" 

During voir dire, counsel also asked questions about whether the jurors 
would expect their local newspaper to publish information such as that received 
by the defendant reporters. The questions were couched so that more often than 
not the answer was either, "yes, " or "I 'm not sure. " In the case of the latter, 
counsel would add more relevant facts to the hypothetical until a "yes" answer 
was received. It would appear that counsel got away with more in jury voir dire 
than most of us can expect to in our respective jurisdictions. 

The preselection studies also showed that readers in Hillsborough County 
(Tampa) thought the St. Petersburg Time8 was the better paper, while readers in 
Pinellas County (St. Petersburg) thought the same of the Tampa Tribune, and for 
this reason counsel consented to trial in Tampa. 

9. Pretrial Evaluation: The case probably should and could be won, but 
could easily be lost on the basic issue of defamatory meaning. The investiga- 
tion on this piece was solid, it won a Pulitzer Prize, and would likely leave 
the newspaper in a good position on appeal even if the case was lost in the 
trial court. 

10. Defense iuror preference durinu selection: Defendants' consultant's 
attitude survey showed that approximately 15% of the venire had a strong anti- 
media bias, and the trick was to somehow get these people to identify themselves 
in voir dire. Defendant wanted to have newspaper readers on the jury, but 
subscribers or regular readers of newspapers are becoming a rarity on this 
venue's jury panele. Counsel looked for people willing to pay attention and 
able to asefmilate the defendants' more complicated side of the case, and likely 
to embrace the right to know about government even if the news is bad. No other 
preselection preferences. 

11. Actual iurv makeup: 1) WF, 20*s, truck driver, 2) EM, 40.8, can 
company employee, high school education; 3) WF, 4Ots, accounts payable manager; 
4) BF, 60ts, on welfare, husband receiving disability payments; 5) WF, 60'8, 
housewife, husband mid-level executive; 6) W F ,  20.8, cosmetic company sales 
representative, attractive and demonstrative; 7) (alternate, did not deliberate) 
WM, 30.8, worker for City of Tampa. 

12. Issues Tried: Truth, primarily, and actual malice, secondarily. 
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13. Plaintiff's ThemetsL: The series was the product of Lucy Morgan's 
malice toward John Short, and unfairly created the clear but false impression 
that plaintiffs were crooks. Plaintiffs denied that there was a list of 
political enemies that were investigated, and denied that the targets of the CUP 
investigation were chosen on the basis of political animosity. Defendants knew 
they had never seen the supposed enemies list, and knew they had no direct 
factual Support for the defamatory implication that Operation CUP was motivated 
by political animosity. 

14. Defendant's Themetal: These stories served the most valuable 
function performed by journalism in pointing out unacceptable official, conduct, 
and forthis the defendants were honored with a Pulitzer Prize. The series was 
meticulously researched and an accurate report of a broad variety of ques- 
tionable official and personal transactions on the part of Short and Moorman. 
(Defendants placedthe reporters8 research documents.intwe1ve bankers boxes and 
prominently displayed the boxes at counsel's table.) As to the Operation CUP 
allegations which were the primary focus of the case, proof is clear that there 
was an Operation CUP and that some of CUP'S targets had earned plaintiff s' 
"enmity, animosity or wrath"; although the appatent connection between.the two 
was not conclusively established, the newspaper left,it to the reader to make 
that connection. The defense also offered the other stories that the newspaper 
had written about Short's department, from hiring and firing.to extensive 
business dealings by Short with hie employees, to poor crime scene investiga- 
tions, and use of teenage girls as undercover drug informants and asked in 
closing arguments "in light of all of this, how can they say these statements 
[in issue] ruined their lives?" The defense aggressively attacked the plain- 
tiffs' characters as broadly as did the entire series of articles, and was more 
daring than the articles in raising the theme of mob connections. 

15. Factors Believed Responsible for Verdict: 

a. Pre-existina attitudes of the venire towards the  lai in tiff, 
defendant, or issues: The case began before and finished after the Desert 
Storm ground assault, which made the venire aware of the role of the media 
and probably less. tolerant of anti-establishment bias but more likely to 
support the function of outing a bad sheriff. Other than one or two 
believed to have a strong anti-media bias, there was no pre-existing anti- 
media sentiment in the venire. 

b. Svmoathv for plaintiff durina trial: Short testifi-ed he 
received the Carnegie Medal of Freedom for personal bravery for a dramatic 
rescue, and as Sheriff had become one of the most respected and popular 
law officers in the state. Today he cleans garbage out of parking lots 
blaming the Times for ruining him both economically and socially. On 
cross, he admitted to owning a Corvette and a Lincoln, and had income from 
a title company he owned. This was probably enough to make the hard luck 
story appear contrived. 

c.  Proof of actual iniurv: An economist testified that combined 
lost salary and retirement benefits were $1.1 million, assuming Short had 
been re-elected in 1984 and 1988. 

d. Defendants' newsaatherina/reportina and trial demeanor: 
Counsel made reporter Morgan part of the defense team during discovery and 
trial prep. She attended many of the depositions. The reporterm were 
extremely well prepared and made good witnesses. Lucy Morgan admittedly 
did not like Short, but her work was unquestionably professional. The 
defense also called a 27-year editorial page editor, and the then retired 
Editor and President, Gene Patterson, who added grey-haired dignity and 
credibility. 

e. Ex~erts: Plaintiff called James Hawkins, Florida A M  U., on 
journalism standards. Defendant called Chicago Tribune retired editor, 
Jim Squires. Plaintiff's counsel did not cross-examine Squires, and 
defense counsel feels he came out well ahead. Defendants' consultant's 
research indicated that across most demographic lines the most credible 
lawyer is a female attorney with a file folder in hand (indicating 
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organization and Counsel would advise any defense team to 
include a female attorney. 

f. Other evidence: Plaintiffs, remarkably, produced former Paeco 
deputies who said they saw a list at some point during CUP, and confirmed 
various people as being on it. 

The dramatic high paint came during reporter Morgan's cross- 
examination, when she produced her notes of a phone conversation seven 
years earlier with the very attorney questioning her, during which he had 
said he saw "nothing untruthfuln in the stories. 

g* Trial dvnamics: 

i. Plaint iff ' s counsel - Plaint iff s ' counsel were ex- 
perienced and aggressive (both were criminal defense types) but not 
well prepared tactically due to inexperience with this type of case. 

, . :  
ii. ,Defense counsel - Defense counsel was aggressive and 

sometimes pushed limits with moral conviction, and had the tactical 
advantage of experience with this type of case. 

iii. Judge - Notwithstanding hie unwillingnesstotake charge 
of the case with legal rulings, the judge was fairly tough on both 
sides throughout the trial. 

iv. Other factors - Defendants called a sheriff of an 
adjoining county as an expert on procedures. This made it clear to 
the jury that the newspaper was not anti-law enforcement in general. 
To control the courtroom and prevent jury confusion, and to 
accommodate for different learning styles, counsel displayed 
extraordinary graphic displays, including a fabric covered collap- 
sible ten-foot high wall used in opening and closing, a chart of a 
timeline, a graphic in the editing process, and blow ups of all 
stories which were mounted on the wall as counsel went through them. 
Defendants used these materiale to illustrate the journalistic 
process, and implicitly conveyed to the jury the newspaper's 
legitimate pride in its ability to communicate. 

h. Lessons: Be straight with jurors and explain journalism -- 
not the First Amendment -- to them. 
16. Results of iurv interviews. if any: The jurors declined to speak 

to defense counsel or their consultant. 

17. Assessment of Jury: Solid, middle-class people. 

18. Post-Trial diswsition: Verdict affirmed, per curiam, by appellate 
court. 

Plaintiff's Attornevst 

Defendant's Attorneys: 

Bennie Lazarra, Jr. (Moorman) 
606 Madison St., Suite 2001 
Tampa, Florida 33602-4017 

Nathan E. Eden (Short) 
417 Eaton St. 
Key West, FL 33040 

Patricia F. Andereon 
Rahdert & Anderson 
535 Central Avenue 
St. Peteraburg, Florida 33701 
(813) 823-4191 
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L. southern A i r  Transport v. Post-Newsweek Sta t ions  of Florida,  Inc., Dade 
county Ci rcu i t  cour t ,  Florida,  ~ u l y  30, 1991, ~ o b e r t  Paul Kaye, 3. 

1. Date of Publication: Apri l  1987 

2. Case S m a r v :  The defendant , ,operator  of WLPG TV Channel 10 Miami, 
broadcast a four-part series describing t h e  p l a i n t i f f  a i r  cargo carrier's 
involvement i n  t h e  Iran-Contra Affair .  The t r i a l  focused on t h e  t h i r d  segment 
of t h e  four-part series, broadcast Apri l  30, 1987, which d e t a i l e d  an eyewitness 
account of two exchanges of cocaine f o r  weapons a t  t h e  a i r p o r t  in'Barranquilla,  
Colombia. The witness, Wanda Palacio (shown i n  s i lhoue t t e  i n  t h e  broadcast and 
re fe r red  t o  a s  "Wanda Doe"), iden t i f i ed  one of t h e  persons present  a s  a p i l o t ,  
s ince  deceased, who flew a i r c r a f t  owned by t h e  p l a i n t i f f ,  and conf inned t h a t  one 
of t h e  a i r c r a f t  c a r r i e d  t h e  p l a i n t i f f ' s  insignia.  The t r i a l  focused on t h e  
eyewitness8 c r e d i b i l i t y ,  and p l a u s i b i l i t y  of the  account. 

3. Verdict: For defendant. Special verdicts  The jury answe~ed "no" 
t o  spec ia l  in t e r roga to r i e s  inquir ing whether 1) p l a i n t i f f  had proved t h a t  the  
broadcast segment i n  i ssue  was subs tan t i a l ly  f a l s e  (by preponderancecof t h e  
evidence); 2)  t h e  segment was defamatory; and 3) by c l e a r  and convincing 
evidence, t h e  defendants knew t h e  segment was f a l s e  o r  acted i n  reckless  
d is regard  whether it was f a l s e  o r  not. A s  ins t ruc ted  i n  t h e  event of a no 
answer t o  any of t h e  above, t h e  jury l e f t  blank those p a r t s  of t h e  spec ia l  
ve rd ic t  form t h a t  addressed ac tua l  and punit ive damages. 

4. Lenuth of Tr ia l :  6 weeks 
Lenuth of Deliberations: 8 hours 

5. Size  of Jury: 6 ( 3  M, 3 F) 

6. S ian i f i can t  p re - t r i a l  and mid-trial rulinus: The t r i a l  judge 
entered summary judgment on t h e  grounds t h a t  p l a i n t i f f  was a public  f i g u r e  and 
a c t u a l  malice could not be proven, 15 Med. L. Rptr. 2429, but t h i s  was reversed 
by t h e  Flor ida  Court of Appeals on t h e  grounds t h a t  t h e  p l a i n t i f f  could prove 
a c t u a l  malice, 568 So. 2d 927 (Fla. App. D.C.A. 1990). 

The t r i a l  cour t  denied t h e  defendant's motion t o  compel discovery when 
p l a i n t i f f  refused t o  respond t o  discovery on t h e  grounds of na t ional  secur i ty  
p r iv i l ege .  The cour t  denied t h e  motion a f t e r  exploring t h e  grounds f o r  t h e  
claim of p r iv i l ege ,  which presumably would tend t o  support t h e  defendant 's 
a l l ega t ions  of p l a i n t  i f f  ' s involvement with t h e  CIA,  through ex p a r t e  communica- 
t i o n s  with t h e  p l a i n t i f f .  The defendant then moved t o  recuse t h e  judge, and 
t h i s  motion was denied. The re la t ionsh ip  between t h e  defendant and t h e  judge 
was s t r a i n e d  the rea f t e r .  

Defendants pursued a defense t h a t  Southern A i r  was s t i l l  cont ro l led  by t h e  
C I A  and, therefore ,  t h e  claim was barred by t h e  Sedit ious Libel  doctr ine.  The 
t r i a l  judge decl ined t o  i n s t r u c t  on t h i s  bas is ,  even though evidence of Southern 
Ai r8a  r e l a t i o n s h i p  with t h e  CIA was introduced a t  t r i a l .  

7 .  T r i a l  manaaement Imid-trial iu rv  ins t ruc t ions ,  special. ve rd ic t ,  
s eauen t i a l  i s s u e  determination. b i furca t ion) :  The spec ia l  ve rd ic t  form 
contained i n q u i r i e s  d i rec ted  t o  subs tan t i a l  f a l s i t y ,  defamatory meaning, clear 
and convincing proof of ac tua l  malice, f a c t  of ac tua l  damages, amount of ac tua l  
damages, ent i t lement  t o  puni t ive  damages on t h e  bas i s  of s t a t e  standard of ill- 
w i l l ,  h o s t i l i t y  o r  i n t e n t  t o  harm, and amount of punit ive damages. There w e r e  
no mid-tr ial  ins t ruc t ions  o r  o the r  t r i a l  management innovations. Because of t h e  
con t rovers i a l  subjec t  matter,  t h e  judge d id  allow extensive v o i r  d i r e  by t h e  
a t torneys ,  which l a s t e d  approximately 1-1/2 weeks. The defendant found t h i e  
very useful ,  but  t h e  examination was conducted i n  chambers on an individual  
bas i s ,  s o  defendant l o s t  t h e  opportunity t o  have t h e  e n t i r e  panel hear in- 

. dividual  answers, which t h e  defendant f e l t  would have benef i t ted  i ts  s i d e  of t h e  
case. 

8. Pre-selection iu rv  work ivsvcholoaical ~ r o f i l e s ,  a t t i t u d e s  survevs, 
mock t r i a l ,  pre-select ion ques t ionnai res \ :  Defendant ranked jurors  during v o i r  
dire  examination on a 1-5 sca le ,  and developed a system of pos i t ive  and negative 
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attributes baaed upon age, cultural background, employment, etc. The eyetem ie 
elaborate, and the details are beyond the scope of this survey. Responding 
counsel are willing to share it with interested defense counsel. 

9. Pretrial Evaluation: Counsel were sensitive to the one troublesome 
aspect of the defendant's position, namely, reliance on an impeachable source 
who told a story that was difficult to prove true or false, since other known 
witnesses to the event were dead or in prison in Colombia. Nonethelees, counsel 
deemed the story defensible on both substantial truth and fairness grounds, and 
were reaeonably sanguine the case could be won. 

10. Def ense furor  reference 'dirina selection t In general, the def ense 
preferred better educated jurors, with financial or accounting experience, who 
would appreciate the overreaching nature of the complicated damage case which 
the plaintiff presented. Obviously, the defense favored jurors who expressed 
suspicion of the CIA, willingness to question authority, and the like. 
Attitudes considered nbgative included blindly patriotic viewe and "ends justify 
the meansn notions in dealing with communist regimes. In,particular, counsel 
were concerned about the,older community with ties to pre-Castro Cuba that is 
notoriously conservative on, these issues. 

11. Actual iurv makeup: 1.) 45-year-old WF- loan recovery manager for 
S&L, married two weeks; 2) 36-year-old WH, plant manager for formica manufac- 
turer; 3) 19-year-old HF, high school graduate, to start Duke University, pre- 
med, to become a cardiologist; 4) 41-year-old BP, bank customer service 
representative; 5) 58-year-old WM, business degree, food sales executive; 6) 55- 
year-old WM, retired former bank officer, 3 yeare college education. 

12. Issues Tried: Most of the evidence and argument focused on the 
issue of substantial truth. The plaintiff, hoping to exclude evidence of it8 
extensive involvement in the Iran-Contra affair, tried to restrict the proof by 
amending its complaint on the eve of trial to limit its claim to the eyewitness 
account in the third segment of the series. The defendant attempted to offer 
evidence justifying the entire broadcast, which dealt with a broad axray of 
allegations concerning plaintiff's involvement in Iran-Contra, all of which had 
been challenged by plaintiff until the commencement of trial. The trial judge 
initially accepted defendant's broad view of the scope of relevance, but by the 
end of the trial decided that the case should be more limited to the allegations 
contained in the third segment of the series. Both sides focused on damage 
issues, as to which defense counsel feels plaintiff may have harmed itself with 
proof that lacked credibility and in some cases even caused jurors to laugh. 

13. Plaintiff's Themeis): Wanda Palacio was not a credible source, and 
her account was implausible. Plaintiff called as adverse witnesses all of the 
defendants' management and staf f that were involved in prepwation of the piece, 
confronted each with inconsistencies in the stories that Palacio told the 
station, other media, and representatives of law enforcement authorities, and 
browbeat them with queetions such as "How could you believe this crazy woman 
from Puerto RicoZm 

14. Defendant's Themeis11 The defendant's reporters met with Wanda 
Palacio, spoke to her at length, concluded she was credible, and then made 
impreesive effort6 to check her story which they were unable to disprove. Each 
of the pereon6 responeible for the broadcast "looked the witness in the eye" and 
believed her. The defendants also urged that Southern Air had not been honest 
with its own employees or the public about its role in the Iran-Contra affair, 
which the investigation of that affair revealed. The allegations in issue paled 
in comparison to the revelations that came from that investigation. 

15. Factors Believed Reswnsible for Verdict: 

a. Pra-existinu attitudes of the venire towards the  lai in tiff 
defendant, or issues: As noted above, defendants were concerned about th$ 
older Hispanic community in the Miami area with ties to pre-Caetro Cuba, 
which defendants managed to avoid in the jury selection. The defendants 
did not identify any other probleme with attitudes or biasee on the part 
of the venire. 
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b. Svmpathv for plaintiff durina trial: The plaintiff had some 
good days. The company performed services of significant value to the 
Third World, with aircraft that could land in rough terrain. They showed 
a promotional video showing food relief operations, bug spraying in 
Alaska, and refugee airlifts. Here, plaintiff claimed, it was just doing 
what the President asked it to do. However, the def ense showing as to the 
nature and scope of plaintiff's involvement with the CIA and in the Iran- 
Contra affair, and publicity concerning it, may have been effective in 
desympathizing the plaintiff. Defense counsel were aware 02 the risk of 
this tactic of attacking the plaintiff, but believed it was well calcu- 
lated. The tactic dovetailed well with the defendants' aggreseive defenee 
that the whole of the series was not only very important but the defendant 
got it right. 

c. Proof of actual iniurv: Plaintiff's profits increased after 
the broadcast:. Plaintiff attempted to show economic loss by ,showing that 
its margin had been reduced;. and called an expert who had studied the 
effects of bad morale upon factors effecting profit. Some of this 
expert's testimony may have been difficult for the jury to accept, u, 
his determination that an increase in fuel cost was due to pilots with 
poor morale engaging in fuel wasteful maneuvers such as steep climbe. 
Def ense counsel offered what they felt was a more credible explanation for 
the decreased prof it margin, namely, the company ' s expansion of its fleet . 
Plaintiff also called an expert on aircraft finance who said its new 
aircraft loan was at a higher interest rate due to the broadcast. The 
lenders that considered plaintiff 's loan request generally did not support 
causation on this theory of damage. . 

d. Defendants8 newsuatherina/reportinu and trial demeanor: The 
onlytroublesome aspect was defendants' decision to rely on the eyewitness 
account of Wanda Palacio. At trial defendants took great care to justify 
this decision through its reporter and producer witnesses. 

e. Experts: Neither side called a journalism expert. Defendant 
called former U.S. Customs Commissioner William Von Raab, who testified 
that Palacio's account was very plausible. Both sides called damage 
experts. Plaintif f8 s cross-examination tried to show Von Raab to be 
without knowledge about Southern Air; asked who owns Southern Air, Von 
Raab responded that he had heard Southern Air was owned by the CIA. Miami 
Customs Director Pat 08Brien also testified that incidents like the 
described were common. 

f. Other evidence: Both parties showed defendants8 outtakes and 
a "safety tapew that the defendants made of the Palacio at her request in 
the event she was murdered. This evidence tended to help plaintiff in 
that it showed some inconsistencies in Palacio ' s statements to the stat ion 
and the inconsistency of those statements with other statements to law 
enforcement officers (the latter tended to show that the witness was 
untruthful, but not that the defendants knew it.) On the plus side, the 
outtakes and particularly the safety tape gave the jury a feel for 
Palacio, who was portrayed in the broadcaet for only a few eeconde in ail- 
houette, and tended to support the reporter's testimony that Palacio was 
of credible demeanor. 

Because the judge initially ruled that the scope of the evidence 
would be consonant with a claim based upon the entire four-part series, 
the defendante were initially permitted to offer a broad range of evidence 
concerning Southern Air's alleged activities involving the CIA and, in 
particular, the Iran-Contra affair, including flying planes to Israel with 
missiles for Iran, and flying explosives to Central America for the Contra 
rebels. This was in support of the defendants8 theme that any harm from 
the broadcast as a whole resulted from what plaintiff actually did and not 
how the defendants portrayed it. In addition, the defendants offered 
thousands of newspaper articles concerning Southern Air inchding some 
that reported allegations of Southern Air's involvement in guns-for-drugs 
transactions. 
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9 Trial dynamics : 

i. Plaintiff's counsel: Plaintiff's counsel was tena- 
cious, intelligent, and occasionally inflammatory. He used the 
normal libel plaintiff's buzzwords, w, "send a message," the 
media shouldn't be allowed to get away wlth cheap shots like this. 
Plaintiff's counsel was also persistent in playing for the judge's 
favor . 

Plaintiff's counsel attempted to control the aktroau, but 
defense counsel feel the judge assumed adequate control and 
prevented plaintiff's counsel from dominating to the point that the 
jury would look to him for cues. 

ii. Defendants' counsel: Because of the complexity of the 
case, defendants-divided. the trial functions in this case among four 
experienced trial lawyess. Counsel feels that all four were good 
communicators, but they gave up the rapport that might (or might 
not) be established between a single advocate and the jury. 

iii. Length of trial: The trial was lengthy, but clearly had 
stalled on the issue of substantial truth so the length of the trial 
did not subconsciously nudge the jury toward a large award. 

iv. Judge: As noted above, the judge had initially 
permitted the defendants to offer a broad range of evidence on the 
issues of substantial truth of the entire broadcast, causation, and 
damages. Well into the trial, the judge modified his view and 
determined that the evidence should be limited to that relevant to 
the claim as based upon the third broadcast only. Thus, by the end 
of the trial, the judge's rulings were reflecting his perception of 
the need to control the scope of defendants' inquiries. It is not 
clear how this judicial demeanor effected the jury, but it does not 
appear that there was any effect detrimental to the defendants. 

h. Lessons: The defense team, including clients, non-excluded 
witnesses, paralegals, met at the end of each day, reviewed the day's 
developments, compared detailed notes and observations. Counsel found 
this exercise extremely valuable. The defendant station covered the trial 
on a daily basia, and no other station covered the trial at all. This 
resulted in daily complaints and even motions for contempt proceedings 
from plaintiff's counsel, and further strained the defendants' relation- 
ship with the judge. However, it may also have contributed to Southern 
Air's willingness to drop the case and not go through another trial. 

16. Results of iurv interviews. if any: Counsel conducted no formal 
interview of the jurors. Statements reported in the media suggested that some 
of the jurore were not eure that Wanda Palacio was being truthful, but concluded 
that the defendant had reported Palacio'e allegations accurately and the 
allegation9 were not defamatory. 

17. Assessment of Juq: Counsel feels that the jury picked was at the 
top end of its rating scale. Counsel believe the verdict validates its 
assessment regarding jury preference. 

18. Post-Trial diswsition: The trial court granted a new trial, 
primarily over concern about the broad range of evidence the court allowed near 
the beginning of the trial, involving transactions other than the one alleged 
in the third segment. The defendants filed an interlocutory appeal, but before 
any briefing occurred, the case was settled on the following basis: The 
President of Post-Newsweek Stations sent a letter to Southern's President 
indicating that, although the Station had broadcast the allegations by Palacio 
and Southern's denial, it did not intend to endorse either side of the con- 
troversy. 
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Plaintiff's Attorneys: Robert M. Beckman 
David M. Kirstein 
BECKHAN KIRSTEIN & MURPHY 
2445 M St., N.W., Suite 340 
Washington, D.C. 20037-1420 
(202) 835-3200 
-and- 
Dwight Sullivan 
200 S. Biecayne Blvd. 
Suite 3110 
Miami, Florida 33131-2388 
(303) 375-1000 

Defendant's Attorneys: Thomas R. Julin 
Talbot D'Alemberte 
Donald Middlebrooks 
Norman Davis 
STEEL HECTOR AND DAVIS 
200 S. Biecayne Blvd. 
Miami, Florida 33131-2398 
(305) 577-7000 

M. John F. Street v. Philadelphia Incruirer, Pennsylvania Court of Common 
Pleas, Philadelphia, June 18, 1993, C. Craig Lord, J. 

1. Date of Publication: February 1988 

2. Case Summarv: Plaintiff, an African-American, was a popular city 
councilman in Philadelphia. In a column written by W. Russell Byers, a local 
"blueblood", the newspaper criticized plaintiff for owing money to the Philadel- 
phia Gas Works while serving as a member of the Philadelphia Gas Commission. 
The column stated that an earlier Inquirer editorial calling upon Street to 
either pay his gas bill or resign from the Commission was too lenient. 
Referring to Judge Harris, who had just been convicted of accepting bribes, the 
column stated, "Just as Harris, Street is effectively saying that once you get 
to the top in this city you gain two powers simultaneously: You can write or 
interpret the laws while you simultaneously choose to break them when con- 
venient." The column suggested that if Street could put such problems behind 
him, he could be an effective advocate for social progress. 

3. Verdict: 8-0 For defendant. In response to special interrogatories, 
the jury failed to decide whether the allegedly defamatory column would have 
been understood by an ordinary reader to have alleged as fact that Street had 
violated criminal law, but concluded that the newspaper and the author did not 
know, or have a high degree of awareness, that readers would interpret the 
column as making that factual assertion. 

4. Lenath of Trial: 7 days 
Lenath of Deliberations: 3 Ms., 20 mine. 

5. Size of Jurv: Eight (6M, 2F) 

6. Sianificant  re-trial and mid-trial rulinas: Motion for Summary 
Judgment and Motion for Directed Verdict denied. 

7. Trial manaaement (mid-trial iurv instructions, special verdict, 
seauential issue determination. bif urcationl: The judge granted a motion to 
preclude the use of the term "actual malice" during the trial, and instead the 
term "state of mind evidence" was employed. 

Counsel for both sides met with the judge for three days just before the 
trial, to discuss and argue the law applicable to the case. The judge en- 
deavored to learn and to formulate the special interrogatories and jury charge 
for couneele* benefit, all before opening statements. 
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The judge excluded "unrelatedn misconduct evidence, such as plaintiff's 
three prior bankruptcies, a fight on the floor of city council, and reneging on 
obligations to repay law school tuition loans. 

The court read a preliminary charge to the jury before the case started 
that included some of the significant legal elements instructions. After three 
hours of deliberation, the jury sent a note asking if there was nonagreement to 
Question 1 (Did the article imply criminal conduct?), could they go to Question 
2 (Did the plaintiff demonstrate by clear and convincing evidence that the 
defendant knew or acted with a high degree of awareness that the article would 
imply criminal conduct?). After the court permitted it to do so, the jury 
returned within 20 minutes with a verdict for the defendants. 

8. Pre-selection iurv work t~svcholoqical profiles, attitudes survevs, 
mock trial, pre-selection uuestionnairee\: Counsels' preferred jury profile, 
discussed in paragraph 10 below, was based upon instinct. However, during jury 
selection, counsel made use of the background of a paralegal investigator who 
had worked for years as a policeman, and understood the dynamics and attitudes 
of the diverse neighborhoods of Philadelphia. 

Counsel did a presentation to a group of lawyers, paralegals and 
secretaries from their firm in which Sam Klein and Bob Heim gave opening 
statements and summations for both sides. Counsel feels that the feedback they 
received on various themes and categories of evidence was useful. 

9. Pretrial Evaluation: On a scale of 1-10, 10 involving the greatest 
degree of exposure, counsel rated this case as a 3-4. Counsel felt the case 
looked good on the facts, and if nothing else, on appeal, but considered the 
significant trial risk to be if they drew the "wrong" jury. 

10. Defense iuror preference durins selection: The plaintiff, in a more 
youthful period during the early 1980's, had been a militant, flamboyant 
advocate for the poor African-Americans in Philadelphia of the "We're Not Going 
To Take It Anymoren school. Plaintiff had become more mainstream and con- 
siderably popular, but still was regarded by himself and others as the champion 
of the underdog. Indeed, at the time of trial, plaintiff was the highly 
respected President of City Council who had received national publicity and 
praise for his work with the current Mayor in rescuing Philadelphia from 
bankruptcy. Counsel preferred older, working class males, without racial 
preference except that counsel wanted a racially balanced jury, and tried to 
avoid young, unemployed males of either race, who might identify with Street, 
particularly in his younger days. This was particularly so given the nature of 
the article, which criticized Street for being on the Gas Commission, and being 
considered for chair of that Commission, while $5,000 in debt to the gas company 
and while earning $35-40,000 per year. Counsel felt people that worked for a 
living, had to pay their utility bills or face a shutoff, and made less than 
this would be unlikely to be sympathetic to Street. 

11. Actual iurv makeup: 1) BM, retired from postal service, 50'8, 
foreperson, believed by defense counsel to be very pro defendant; 2) WM, retired 
photographer, believed to be defense oriented; 3) BM, upper middle age, 
government worker, defense counsel not sure of bias at the close of the case; 
4) BF, late 30'8, worked for social services organization retraining inner-city 
women, believed to be pro plaintiff; 5) BF, approximately 24 years old, no high 
school degree, inattentive; 6) BM, older, employed in menial labor, not well 
educated, lifetime wage earner; 7) and 8) no specific information, believed to 
be BM's, older, working class. Only two of the jurors considered themselves 
anything close to regular readers of the newspaper. No juror had a college 
degrea . 

12. Issues Tried: As stated in the special interrogatories, whether an 
average reader would believe that the column accused Street of a crime, and 
whether the Inquirer, when it published the column, knew that readers might 
understand it as accusing Street of a crime, or acted recklessly with respect 
to the likelihood of that result. 
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13. Plaintiff's Theme(s): Byers, a white and admittedly 
patrician/Republican columnist, was out to destroy the career of an up-and- 
coming African-American politician. 

14. Defendant's Theme(s): The article did not accuse the plaintiff of 
criminal conduct, but merely a lack of moral leadership based upon the disclosed 
facts; the plaintiff was unreasonable in so construing it. The defendants 
emphasized to the jury the subjective element of constitutional malice, telling 
the jurors they had to "get inside the minds" of the column's author and editor. 
Except to argue that his position was unreasonable, defendants did not attack 
the plaintiff (a strategy dictated in part by the judge's exc1usionaL-j rulings), 
but acknowledged that the plaintiff had indeed overcome the problems the column 
identified, as the column suggested he could. 

15. Factors Believed Resmnsible for Verdict: 

a. Pre-existina attitudes of the venire towards the  lai in tiff, 
defendant, or issues: counsel did not detect any media bias, particularly 
since most of the juror8 were not regular readers of the newspaper. 
Counsel were concerned about possible bias in favor of this popular 
councilman, but did not detect this as a factor with the jury ultimately 
picked. 

b. smvathv for plaintiff durina trial: Defense counsel were 
aware that the plaintiff was popular, agreed that he was likeable, and 
hence considered any attack upon the plaintiff to be very risky, par- 
ticularly if the jury picked was prone to support him. The defense 
acknowledged to the jury that the plaintiff was essentially honest, but 
asserted that he was, at least in this case, being unreasonable. 

The defendants' approach can be illustrated by an example: 
throughout pretrial discovery, plaintiff stated that he did not owe the 
approximately $5,000 gas bill that the utility company claimed. The 
company had records to back the bill, but the proof was tedious. Counsel 
stipulated to the judge's suggestion that the issue of whether the money 
was owed be taken out of the case, and executed a written stipulation that 
indeed the bill was owed. At trial, Street persisted in his claim that 
he did not owe this amount, even when confronted with his lawyer's signed 
stipulation. In closing, counsel referred to this exchange, then asked 
rhetorically, should the plaintiff be disbelieved, and proposed the 
answer, "no." Rather, as counsel offered, plaintiff is an honest man and 
honestly believes he doesn't owe the bill even though everyone else says 
he does, including his own attorney. Rather than being dishonest, he is 
unreasonable, and similarly is unreasonable in construing the article as 
he does here. 

The plaintiff did cry at one point during cross-examination, and 
counsel feels this played well. Plaintiff also was effective when he 
attacked the column suggesting that plaintiff was a poor role model for 
the Black poor, asking "who's Russell Byers to tell me how to deal with 
poor people when I've spent my life doing just that." 

c. Proof of actual iniutv: None, other than the plaintiff's own 
testimony concerning his reputation, and testimony of supporters concern- 
ing reputation damage. 

d. Defendants' newsaatherina/reuortins and trial demeanor: The 
sentence under the greatest attack was that comparing Street to the judge 
convicted of taking bribes. The author was trying to convey that both men 
had broken the "rules." 

Another significant problem for the defendant was that columnist 
Russell Byere' deposition was taken four years before trial. At the time, 
Byers was a bit indignant about being sued. The deposition resulted in 
some sloppy answers and language, and some of his answers were open to 
misinterpretat,ion. For example, Byers created the misimpression that he 
had destroyed his notes and file concerning the matter after the complaint 
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was filed, and, when asked if .he thought columnists should be fair, 
responded "no" without adding an explanation. 

TO add to these potential problems, Byers lived in the 
relatively exclusive Chestnut Hill neighborhood of Philadelphia and was 
a classic "preppiem by background. This contributed to the potential of 
this case to become a race/class struggle. Fortunately, defense counsel 
spent over 100 hours with Byers preparing him to deal with the tough 
quest ions. 

e. Exrmrts: The defense called former Philadelphia Daily News 
columnist Chuck Stone, now a journalism professot, as an expert witness. 
Stone explained to the jury "the difference between fact gathering and 
opinion writing." Stone explained how a columnist traditionally takes 
much more liberties than a fact reporter, and explained why opinion is 
important to the community. In cross-examination, plaintiff obtained 
several admissions that helped the plaintiff, that words can hurt 
feelings, can affect reputations and livelihoods, etc. Then plaintiff 
asked one question too many: "If a student had turned in this column, 
isn't true that you would not publish it?" The response was, "No, that 
is not true, it was a good article." Then counsel asked what grade would 
the witness give it, and the witness responded, "B+." Shortly thereafter 
plaintiff's counsel sat down and the court asked about redirect. Defense 
counsel said, "NO, I'll take a B+ anytime." During closing argument, 
defense counsel read several portions of Stone's testimony. Stone, 
incidentally, is African-American. 

Plaintiff used an expert on criminal law to define the elements of 
bribery and explain the circumstances behind the conviction of Judge 
Harris. Plaintiff did not call a journalism expert. 

f. Trial dynamics: 

i. Plaintiff's counsel - Reasonably confident and aggres- 
sive, only occasionally raucous and inflammatory and was controlled 
reasonably well by the trial judge. Counsel was the former Dean of 
Temple University Law School and is considered a leader in the 
African-American legal community. He is also counsel to the 
Philadelphia Tribune and acted as defense counsel in several 
defamation actions. 

ii. Defendant's counsel - Bob Heim acted as lead counsel 
during the trial. Bob is generally well-spoken and low key, but 
engaged in some interesting flourishes. For example, during 
summation, Heim explicated the point raised by columnist Byere, that: 
Street's conduct was a "dangerous signal" to the community. Heim 
went to the easel and drew a gas bill, addressed to John Doe Public, 
and then wrote on the bill "I will pay my gas bill when John Street 
pays his. " 

iii. Length of trial - the relative shortnees of trial, if 
anything, favored the defendant. 

iv. Judge - Judge Lord is a highly respected jurist. As 
noted above, he spent three days before the trial in an effort to 
learn and understand the applicable law, and formulate the jury 
charge and special interrogatories before the trial began. He also 
maintained control of the trial and counsel, and when disputes 
erupted, was careful to reprimand both sides evenly. Defense 
counsel was slightly chagrined when his attempts to control 
witnesses under cross-examination by limiting answers to the 
question asked were rebuffed by the judge, the judge permitting 
witnesses to explain their answers if they so desired. However, 
counsel responded by preparing his witness to do the same thing, 
and this was allowed over objection of the plaintiff. 
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g Lessons: counsel feels that in trial of an opinion came, 
particularly one of short duration, the importance of an expert witness 
who can talk to the jury, and perhaps make a closing speech before counsel 
does, cannot be overestimated. Counsel also feels that the old adage 
applicable to every case -- preparation, preparation, preparation -- 
remains vital when dealing with witnesses who won't play Well with a big 
city jury. 

16. Results of iurv interviews. if any: A Philadelphia Magazine 
reporter interviewed the jury foreperson, and reported that at the beginning of 
deliberation, several Black jurors indicated a propensity to find for the 
plaintiff because he was "one of us." The article reported that the foreman 
kept the jurors from acting on this basis, and persuaded them to look at the 
evidence, Fnstructions, etc. Counsel is not sure just how trustworthy this 
report may be. Counsel were unable to interview the jurors personally. 

17. Assessment of Jury: In terms of age and employment, most of the 
jurors fit counsel's preferred juror profile. The result would indicate this 
was a good jury. 

18. Post-Trial diewaition: No post-trial motions filed. 

Plaintiff's Attornevsr Carl E. Singley 
230 S. Broad St., 2nd Floor 
Philadelphia, PA 19102 
(215) 875-0609 

Defendant's Attorneys: Robert C. Heim 
Samuel E. Klein 
Dechert, Price & Rhoads 
1717 Arch Street, Suite 4000 
Philadelphia, PA 19103-2793 
(215) 994-4000 

Carla Woodcock v. Journal Publiehinu CO., Inc. d/b/a Journal-Inquirer, 
Tolland County Superior Court, Connecticut, Case No. 42904, March 9, 1993. 

1. Date of Publication: June 23, 1988, and follow-up articles in 1988, 
and 1992. 

2. Case Summary: Plaintiff is a 40-year-old member of a local Planning 
and Zoning Commission, an attractive former model, and mother of one young 
child. Plaintiff's husband was a state representative for 8 years prior to 
publication. Defendant newspaper, The Journal Inquirer, is an aggressive local 
daily. Circulation 50,000, (approximately 28,000 editions carried the contested 
articles). 

The paper ran a story which detailed a developer's allegation that hie 
subdivision proposal was denied by the Planning and Zoning Commission, in part, 
due to plaintiff member's desire to force him to redesign the subdivision in 
such a way that the developer would be forced to build a road that would have 
benefitted a family friend of the plaintiff. The developer is the son-in-law 
of the newspaper's publisher. 

Several follow-up articles were published. The developer was sued for hie 
quotes in the follow-up articles and for a letter to the editor which he wrote 
and the paper published. 

Plaintiff alleged libel against the paper and its reporter; libel by the 
omiselon of material facts against the paper and its reporter; libel and slander 
against :the developer. 
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3. Verdict: $627,369.77, for plaintiff on most of the statements in 
issue, for defendant newspaper on claims for libel by omission (Strada), and for 
defendant developer on letter-to-the-editor he had written. 

Com~ensatory: $1,500 special damages against corp. defendants 
(psychologist's bills); $490,000 general damages against corp. defendants; 
$10,000 general damages against reporter; $5,000 general damages against 
developer. 

Punitive: $121,369.77 (entitlement determined by- jury, amount 
determined by court, based on evidence of attorney fees). 

4. Lenuth of Trial: 30 days, 15 of them for jury selection; jury 
deliberated 9-1/2 hours 

5. Size of Jurv: Six (plus two alternates, who eventually were 
required). 4 men, 2 women deliberated. . ? 

6. ' sianif icant ore-trial and mid-trihl rulinas r Defendants1 motion for 
summary judgment on truth and actual malice of each statement denied in a 
cursory one-page decision. The newspaper was ordered to reveal its confidential 
sources for the story or have default judgment entered against it. A default 
judgment was entered against the paper. The newspaper responded by revealing 
its sources and the case was reopened. The Connecticut Supreme Court denied 
certiorari on the source issue. 

Trial judge refused to entertain motions in limine for numerous sig- 
nificant evidentiary issues which defendants knew would arise at trial. 

At trial, the judge excluded evidence that the developer appealed the 
PZC's denial of his application, resulting in a determination (after most of the 
articles were published) that the denial was arbitrary and contrary to the 
town's regulations. 

7. Trial manaqement (mid-trial iurv instructions, swcial verdict, 
seauential issue determination, bifurcation): Hearing on amount of punitive 
damages bifurcated. (Punitive damages in Connecticut are limited to attorney 
fees and were bifurcated and determined by the judge approximately one month 
after the jury verdict.) 

8. Pre-selection iurv work ipsvcholoaical orof ilea, attitudes sukevs, 
mock trial, ore-selection suestionnaireel: Attorneys created profiles. 
Reviewed periodical literature on defamation case jury selection. No outside 
consultant a. 

9. Pretrial Evaluation: Likely verdict against defendants; $10-50,000 
anticipated. 

10. Defense juror preference durins selection: Counsel declined to 
publish this information because of the possibility of remand. 

11. Actual turn makeup: 4 men; 2 women. The defense side had an 
advantage, with sixteen preemptory challenges (one for each named defendant) 
while the plaintiff had only four. 

12. Issues Tried: Actual malice, truth, defamatory meaning, damage to 
reputation. 

13. Plaintiff's Themeislt Newspaper conspired with state representa- 
tive's polFtica1 opponents to ruin his wife and thereby cause him to lose an 
upcoming election. Newspaper was also biased against officials who were anti- 
development. Plaintiff claimed that she did not urge, but merely suggested a 
change in the road location, solely with a view to easing traffic congestion, 
without any knowledge of any benefit to her husband's associate. 
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14. Defendant's Themelsl: Article was about the Planning and Zoning 
Conrmission member, not her husband. Subject matter was newsworthy, thoroughly 
investigated, and true. 

15. Factors Believed Responsible for Verdict: 

a. Pre-existinu attitudes of the venire towards the vlaintiff, 
defendant, or issues: Sympathetic to plaintiff; skeptical, but not 
hostile to the media. 

b. Svm~athv for  lai in tiff durina trial: Plaintiff was only a 
part-time public official, a family person, and likeable. Jurors did not 
react visibly to plaintiff's tearful display but apparently were moved by 
it. 

c. Proof of actual iniurv: Tears on the witness stand. No claim 
of lost earnings or lost friends. Plaintiff and her husband did not go 
to a psychologist until seven months after the first article was published -- and several months after he had lost his re-election bid. 

d. Defendants' newsaatherina/reportina and trial demeanor: 
Investigation was thorough but since not all possible factual avenues were 
investigated it may have seemed the paper was somewhat cavalier. Follow- 
up articles, triggered by subsequent events but which repeated the alleged 
defamation, probably enhanced the award. 

e. Experts: Plaintiff (over objection) had an "expert", Joseph 
Goulden, testify to journalism standards. Mr. Goulden is an officer of 
Accuracy in Media (AIM). Defendants responded with an expert, Marcel 
Dufresne. Mr. Dufresne is a Journalism Professor at the University of 
Connecticut. It is not thought that either expert had much impact, but 
it was helpful to neutralize plaintiff's expert with a defense expert. 

f . Trial dynamics: 

i. Plaintiff ' s counsel - Reasonable, aggressive, but not 
flamboyant. 

ii. Defendant's trial demeanor - Newspaper presented itself 
as confident that the investigation and publication of the argicles 
were appropriate, and this could have been perceived as arrogant. 

iii. Judge - The judge was unquestionably perceived by the 
jury as being on plaintiff'e team; he overruled virtually all 
defendants' objections. Because the judge would not rule on 
evidence before the trial, the defendants' unsuccessful efforts to 
block evidence smacked of "cover up. " Also, the judge made the 
defendants the scapegoat for length of trial and all delays; and 
failed to focus the jury upon the issue of constitutional malice. 

iv. Other factors - 
9 Lessons: If confronted with a sympathetic plaintiff, preserve 

all appellate issues at the expense of a smooth trial because the law will 
not necesearily matter to the jury. Counsel found the judge resistent to 
his efforts to focus the jury on the issue of constitutional malice. The 
jury clearly did not grasp or apply the charge on this issue. 

This case fits a connnon profile in which the defendants call 
attention to an appearance of impropriety (i.e., m i d  oro quo) but the 
fact of impropriety is unprovable. Where, as here, the plaintiff is 
otherwise clean, these cases are hard to win to a jury. 

16. Results of iurv interviews. if any: Reporters interviewed the 
jurors. Consensus was that the paper had "gone after" the plaintiff. The 
newspaper created the news rather than reporting it. One juror was told of some 
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of the defendants8 evidence that was excluded and remaxked that it might have 
changed his mind. 

17. Assessment of Jurv: Diligent, average intelligence, not very 
emotional. NO appreciation or understanding of the law or burden of proof. 
Inexplicable findings that some statements were libelous and others were not. 
This verdict of $500,000 on circulation of 28,000, can only be considered 
excessive. 

18. Post-Trial dismeition: 

Plaintiff's Attornevs: 

Defendant's Attornevs: 

Appeal pending - multiple issues. 
Tom Barrett 
Sack, Spector & Barrett 
West Hartford, Connecticut 
(203) 233-8251 

Dominic J. Squatrito 
James H. Howard 
Phelon, Squatrito, FitzGerald, 
Dyer & Wood 

Manchester, Connecticut 
(203) 643-1136 

0. ADDITIONAL CASES 

1. Leo Alvarado, Jr. v. Err,ress-Hews Corn. (San Antonio Express-News), Bexar 
County (San Antonio, Tex.) Judicial District Court, No. 90-CI-13251 

Judge: Robert R. Murray 

Date of Verdict: March 27, 1992 

Length of Trial: 5 days (March 23-27, 1992) 

Jury Size: 12 

Length of Deliberations: 6-4 hours 

Publication Date: March 1990 

Case S w m a q :  Plaintiff is San Antonio lawyer with the same name as 
another San Antonio lawyer who was the subject of felony criminal 
prosecution and disbarment proceedings. In a newspaper story about the 
other lawyer with plaintiff's name, defendant newspaper mistakenly ran a 
photograph of plaintiff in its early edition. The initial press run with 
the erroneous photo was approximately 40,000, and was distributed only to 
outlying areas around San Antonio, but not in San Antonio. The error was 
noticed 12-13 minutes into the press run, and was corrected that same day 
in later editions, with a prominent retraction published the next day. 

Plaintiff claimed defamation and false light invasion of privacy from 
defendant newspaper's publication of photograph of plaintiff in connection 
with disbarment proceedings instituted against a convicted felon with the 
same name. 

Experts: For Plaintiff: Thomas W. Eades, M.D., Damaso A. Oliva, M.D., 
William Gonzaba, M.D., physicians. For Defendant: None. 

Verdict: For Plaintiff 

$20,000 compensatory damages (past mental anguish) 
$10,000 punitive damages (remitted) 

Jury found against Plaintiff on false light claim. 
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Plaintiff's Counsel: Jerry Gibson, Cathy J. sheehan, Plunkett, Gibson & 
Allen, Financial Center N.W. , 6th Floor, 6243 N O W .  Expressway, P.O. Box 
BH002, San Antonio, TX 78201, (210) 734-7092. 

Defense COUnsel: Hark J. Cannan, Lang, Ladon, Green, ~oghlan & Fisher, 300 
Convent St., Suite 1700, San Antonio, TX 78205-3718, (210) 227-3106. 

Factors: Plaintiff held to be private figure to whom negligence standard 
applied, although he ran for state legislature after suit was filed. 

Because of clear liability for negligence, defense focused 'on damages 
issues. Plaintiff's demand was in "the seven-figure rangen, while final 
offer was $45,000. Defense counsel evaluated case as having possibility 
of damages in "six-figure rangen as not surprising. 

Plaintiff ' s themee at trial focused on financial in jury, and on trying to 
prove actual malice. Plaintiff claimed that Defendant's failure to stop 
the presses immediately constituted actual malice. Plaintiff, a plain- 
tiff's personal injury lawyer, claimed that the publication of his photo 
as that of a convicted felon caused him to lose potential clients and 
hindered his law practice in the areas where the edition with the 
erroneous photo was circulated. Plaintiff presented two witnesses who saw 
the photograph, both of whom were attorneys who referred cases to plain- 
tiff. Plaintiff also claimed mental suffering and humiliation, and aleo 
that his angina was aggravated by the incident, which was supported by 
medical testimony. 

Defense themes were that even though there was negligence, the error was 
an understandable accident made by a rookie reporter from another city who 
was unfamiliar with plaintiff, that the presses could not have been 
stopped as immediately as plaintiff claimed, but that the every effort was 
made to correct the error as soon as was realistically possible, and that 
a retraction was printed, so as to negate claim of actual malice. 
Defendant tried to "humanizen the process of publishing and show what is 
involved in each day's press run, and how easy it is to make a mistake 
like what happened, through the editor's testimony. Defendant also tried 
to show that plaintiff was overreaching in his damage claims, and that any 
downturn in plaintiff's income was cyclical due to nature of personal 
injury practice. Defense counsel traced plaintiff's clientele by location 
and discovered that there was no drop in the number of plaintiff's cases 
from the areaa where the edition with the erroneous photo was circulated. 
In addition, defense counsel learned that, a month before trial, plain- 
tiff settled a personal injury case for a sizable amount, which had the 
effect of increasing his yearly income to the highest ever. 

The jury was presented with a special verdict that set forth 9 elements 
of compensatory damages, including past and future mental anguish, past 
and future shame and humiliation, past and future reputation, past and 
future loss of earnings, and past and future physical pain, in addition 
to punitive damages. Although the jury found negligence and that the 
publication was defamatory, it did not find actual malice. The jury 
awarded compensatory damages for past mental anguish only. Post-trial 
interviewe revealed that most of the jury's deliberations were spent on 
the issue of damages. 

Defense couneel's assessment of reasons for the low jury verdict, despite 
the fact that liability was clear, was that the jury thought the plain- 
tiff was overreaching in his damages claims, particularly with the claim 
that his angina was aggravated by the publication, that plaintiff himself 
rather than his counsel appeared to be directing his case, which had a 
negative impact, and that the jury did not like plaintiff, who came acrose 
as abrasive. On the other hand, the jury liked the defendant's witnesses, 
the young reporter who pulled the wrong photo from the file and the editor 
who noticed the error and corrected it. Defense counsel believes the jury 
was impressed by these witnesses, who came across as sincere and hard to 
get angry at, and was aleo impressed by the evidence concerning the 
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operation of the newspaper and by the quick effort made to correct and 
retract the error. 

Award of $10,000 punitive damages remitted because jury did not find 
malice. Because the final judgment was less than the last defense offer, 
defenee counsel considered the low verdict a victory. The judgment was 
paid and not appealed by either side. 

2. Glenn A. Brawn. D.D.S. v. Philadelphia Tribune Co., Philadelphia (PA) 
Common Pkeae, No. 87-01-01615 

Judge: Patrick W. Kittredge 

Date of Verdict: March 1992 

Length of Trial: N/A 

Jury Size: 10 

Length of Deliberations: N/A 

Publication Date: 1986 

Case Summaty: Plaintiff, a dentist, claimed that Defendant newspaper 
reported mieleading statements about his being charged with welfare and 
Medicaid fraud. Defendant contendedthat story was based on report iseued 
by etate Attorney General and that "charged" as used in article meant 
"accused. " 

Experts: For Plaintiff: Alan Rubenstein, Esq., criminal justice. 

Verdict : For Plaint iff 

$750,000 compensatory damages 

Plaintiff's Counsel: Mark A. Klugheit, Dechert, Price & Rhoade, 1717 Arch 
Street, Suite 4000, Philadelphia, PA 19103-2793, (215) 994-4000. 

Defense Counsel: Carl E. Singley, 230 S. Broad St., 2d Floor, Philadel- 
phia, PA 19102, (215) 875-0609. 

Factors: Post-trial motions are still pending. 

3 . Joyce Dorman v. Mken Coamunications, Inc. (Aiken Standard), Aiken County 
Circuit Court, South Carolina, No. 90-CP-021260. 

Judge: Rodney Peeplee, Jr. 

Date of Verdict: September 25, 1991 

Length of Trial: 3 days 

Jury Size8 12 

Length of Deliberations: 3 hours 

Publication Date: November 20, 1987 

Case Simmuy: This was a public discloeure action against the defendant 
newspaper that had published a story reporting the name of the plaintiff 
(a 40-year-old real estate salesperson), a rape victim, in an article that 
stated she had been "assaulted." The newspaper had received a press 
release concerning the incident from the police rather than an official 
incident report. The release named the plaintiff ae having been the 
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vic t im of a hostage inc ident  and s a i d  t h a t  her cap to r  had k i l l e d  himself 
a f t e r  t h e  a t t a c k .  The po l i ce  r e l ea se  d id  not mention t h a t  t h e  v ic t im had 
been raped o r  s exua l ly  assaul ted ,  r e f e r r i n g  t o  t h e  inc ident  only a s  an 
a s sau l t .  The newspaper's po l icy  was not t o  r e l e a s e  t h e  i d e n t i t i e s  of 
sexual  a s s a u l t  vict ims.  The next day, o the r  newspapers i n  t h e  a r ea  
published t h e  d e t a i l s  of . t h e  crime, including t h e  f a c t  t h a t  it w a s  a rape, 
bu t  d i d  not  d i ec loee  t h e  p l a i n t i f f ' s  name. 

verdict: For defendant.  The jury, s h o r t l y  before  rendering t h e  defense 
ve rd i c t ,  asked t h e  judge t o  r e i n s t r u c t  it on t h e  i s s u e  of a c t u a l  damages, 
leaving observers  t o  be l i eve  a t  t h e  t ime t h a t  t h e  jury  had found l i a b i l i t y  
and was merely d e l i b e r a t i n g  as t o  damages. 

P l a i n t i f f ' s  Counsel: Barry Johnson, Henderson Johnson, Johnson, Johnson, 
Whit t le ,  Snelgrove & Weeks, 117 Pendleton St . ,  N.W., Aiken, SC 29802, 
(803) 649-5338. 

Defense Couneel: W i l l i a m  L. Pope, Pope & Rodgers, 1330 Lady S t r e e t ,  S u i t e  
615, Columbia, SC 29250, (803) 254-0700; Hendeson & Sal ley ,  111 Park Ave., 
Sew., Aiken SC 29802, (803) 648-4213; James Grossberg, Rosa, Dixon & 
Mosback, 601 Pennsylvania Ave., N.W., North Building, Washington, DC 
20004-2688, (202) 662-2000. 

Notes: The South Carol ina Supreme Court ordered t h e  d i smis sa l  of t h e  
claim based upon S.C. Code Ann. S 16-3-730, which imposed cr imina l  
p e n a l t i e s  f o r  t h e  pub l i ca t ion  of a sexual  a s s a u l t  v ic t im 's  name " i n  any 
newspaper, magazine, o r  o the r  publ ica t ion ,"  holding t h a t  t h e  s t a t u t e  does 
no t  c r e a t e  a p r i v a t e  cause of act ion.  18 Xed. Rptr. 1394. C l a h s  f o r  
invasion of pr ivacy  and i n f l i c t i o n  of emotional d i s t r e s s  w e r e  submitted 
t o  t h e  jury,  a s  was an i n s t r u c t i o n  allowing puni t ive  damages i f  t h e  jury 
found a c t u a l  malice by c l e a r  and convincing evidence. Because of t h e  
Supreme Court r u l i n g  t h a t  t h e  c r imina l  s t a t u t e  d id  not  c r e a t e  a p r i v a t e  
cauae of ac t ion ,  t h e  defense moved f o r  and p l a i n t i f f  s t i p u l a t e d  t o  order  
i n  l imine excluding any re ference  t o  t h e  c r imina l  s t a t u t e  dur ing  t h e  
t r i a i .  

Factors:  The defendant convinced t h e  jury t h a t  it d i d  not  a c t  knowingly 
o r  r e c k l e s s l y  as t o  t h e  f a c t  t h a t  t h e  inc ident  on which it was r epor t ing  
involved sexual  a s s a u l t .  Defense counsel be l ieves  t h i s  w a s  a reasonably 
good common sense  jury  ( t h e  foreman w a s  a small  businessman, and t h e  jury 
had r a c i a l  and sexual  balance.) One of t h e  female of j u ro r s  was a school 
teacher .  This  jury,  apparent ly,  was wi l l i ng  t o  accept  t h a t  t h e  po l i ce ,  
too ,  can make mistakes.  The defendants8 p r i n c i p a l  theme w a s  t h a t  
l i a b i l i t y  f o r  any i n j u r y  t o  t h e  p l a i n t i f f  belonged t o  t h e  p o l i c e  depart-  
ment, which used poor judgment i n  attempting t o  p r o t e c t  t h e  v i c t im  by 
withholding t h e  na tu re  of t h e  a s s a u l t  r a t h e r  than  t h e  v i c t im ' s  i d e n t i t y .  

The defense s t r a t e g y  was not t o  present  any c u t e  themes, bu t  t o  
simply make a c l e a n  b r e a s t  of a l l  t h e  f a c t s ,  and urged t h e  jury  t h a t  t h e  
newspaper ac t ed  i n  good f a i t h ,  and t h a t  t h e  d i s c l o s u r e  t h a t  t h e  p l a i n t i f f  
w a s  rape  v ic t im was a r e s u l t  of circumstances beyond i ts con t ro l .  

4. Jamem A. Bidson v. Bobby Berry, Decatur Publ ishinu Co., Inc., and 
Southaide Sun Publ i sh inu  Co.. Inc. (Decatur, GA),  Ful ton County (GA) 
Superior  Court, No. D-83993 

Judge: Wayne P res s l ey  

D a t e  o f  V e r d i c t :  May 7, 1993 

Length o f  Trial: 4 days, Hay 3-7, 1993 

Jury size: 12 

D a t e  of Publicat ion:  January 11, 1991 
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SI7-y: P l a i n t i f f ,  who was c i t y  at torney f o r  East  Point,  Georgia, 
turned over t o  t h e  Atlanta Journal-Constitution a t ape  recording of a 
conversation between the  mayor and a c i t y  councilman which revealed t h e  
c i t y  councilman using a r a c i a l  s l u r  i n  r e fe r r ing  t o  c i t y  manager, who was 
black, while t h e  mayor laughed. Before re leas ing t h e  tape,  P l a i n t i f f  had 
obtained a cour t  ru l ing  advising him t o  permit access t o  it under t h e  
s t a t e  Open Records law, and entered i n t o  a consent order  with t h e  Journal- 
Consti tut ion f o r  r e l ease  of t h e  tape. After re leas ing t h e  tape, Plain- 
t i f f  was f i r e d  a s  c i t y  attorney. I n  t h e  wake of t h e  controversy over 
publicat ion of t h e  contents  of the  tape,  t h e  Defendant Southside Sun, 
which had published the  f u l l  t e x t  of t h e  tape  along with an unsigned 
e d i t o r i a l  c a l l i n g  on t h e  mayor and councilman t o  resign,  published l e t t e r s  
c r i t i c a l  of t h e  mayor and council man, but a l s o  ca r r i ed  a l e t t e r  t o  t h e  
e d i t o r  wr i t t en  by defendant Berryr a ,black supporter of t h e  mayor and 
councilman. B e r r y ' s  letter s t a t e d  tha t :  

" I t  has been revealed t h a t  some tapes e x i s t  i n  which our 
Mayor and one councilman are g u i l t y  of a r a c i a l  s l u r .  I f e e l  
t h a t  t h e  c i t y  at torney was ac t ing  improperly when he del ivered 
t h e  tapes  t o  t h e  newspaper and t h a t  t h e  secre tary  t h e a t  
recorded a p r iva te  conversation was a l s o  ac t ing  i l l e g a l l y .  
They should both be prosecuted and t h e  c i t y  at torney should 
be barred from pract ic ing  law because he knowingly v io la ted  
Federal law." 

The Southside Sun managing e d i t o r  who reviewed t h e  letter f o r  publ ica t ion  
t e s t i f i e d  t h a t ,  while he knew t h e  letter contained fac tua l ly  incorrec t  
statements, he published it f o r  the  sake of "balancew and "fairness." 

P l a i n t i f f  sued Defendant newspaper f o r  l i b e l  based on letter t o  e d i t o r  
accusing him of knowingly v io la t ing  fede ra l  law. 

V e r d i c t  : Mistr ia l ;  jury deadlocked 6 - 6 .  Interviews with jurors  
d isc losed t h a t  6 f o r  P l a i n t i f f  were s p l i t  from $0 t o  $500 i n  amount of 
award they w e r e  contemplating, with one o r  two wi l l ing  t o  award up t o  
$1000. 

P l a i n t i f f ' s  Counsel: Taylor W. Jones, Timothy R. Brennan, Jones, Brown, 
Brennan C Eastwood, 600 W. Peachtree S t .  N.W., Sui te  1900, Atlanta,  GA 
30308, (404) 872-5300. 

Defense Counsel: Stephen F. Dermer, D e r m e r  & Black, 302 Perimeter Center 
North, Su i t e  302, Atlanta, GA 30346, (404) 448-6498 (Southside Sun); 
Scot t  Walters, Jr. (Berry),  1341 Cleveland Ave., East Point,  GA 30344, 
(404) 766-8393. 

Factors: Case was i n t i a l l y  dismissed on summary judgment a s  t o  defendant 
B e r r y  because judge held letter t o  e d i t o r  was protected expression of 
opinion, but  Georgia Court of Appeals reversed, re ly ing on Milkovich. 
Eidson v. B e r r y ,  202 Ga. App. 587, 415 S.E.2d 16 (1992). The t r i a l  cour t  
r e j ec ted  t h e  defense of neu t ra l  reportage on t h e  grounds t h a t  t h i s  defense 
is not recognized i n  Georgia. 

P r e - t r i a l  demand by p l a i n t i f f  was $75,000 and o f f e r  by defendant was 
$25,000. Defendant Southside Sun waa defunct by time of t r i a l .  Defen- 
dant Berry w a s  dismissed by p l a i n t i f f  before t r i a l  i n  order  t o  avoid 
poss ib le  sympathy f o r  individual  while p l a i n t i f f  pursued claim agains t  
corporate defendant. P l a i n t i f f ' s  theme was t h a t  t h e  defendant published 
t h e  letter t o  t h e  e d i t o r  with knowledge t h a t  p l a i n t i f f ' s  r e l ease  of t h e  
tape  t o  t h e  media under t h e  Open Records law was not a v io la t ion  of t h e  
wiretap s t a t u t e  o r  any o ther  federa l  law. Defendant's theme was t h a t  t h e  
f a c t s  of t h e  controversy w e r e  f u l l y  reported, and t h e  defendant merely 
published i n  good f a i t h  c i t i z e n s '  reac t ions  t o  t h e  controveray i n  t h e  
letters t o  t h e  e d i t o r  column. 

Case on appeal. 
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5. Hen- G. Fieqer. Jr.. U.D. V. New Times, Inc. and Kichael O'Keefe 
(Westword), Denver (Colo.) District Court, NO. 91-CV-8484-19 

Judge: Jeffrey Bayless 

Date of Trial: 9/20/93 - 10/4/93 
Length of Trial: 2 weeks 

Jury Size: 6 

Publication Date: November 21, 1990 

case sumary: Plaintiff is neurosurgeon who treated patient for surgical 
removal of a benign brain lesion. Following successful completion of 
surgery, patient, who had been hospitalized for psychiatric condition, 
complained of stomach distress, which was immediately evaluated and 
treated symptomatically, but determined to be psychosomatic in, origin. 
patient then demonstrated other symptoms of reactive psychosis, and was 
discharged with a psychiatric diagnosis. Patient then complainedto, acd 
complaints were found partially valid by, health department but not other 
agencies. Patient then contacted Defendant newspaper, an alternative 
tabloid, which had been considering a story on health maintenance 
organizations as providing substandard care. Defendant published story 
based solely on patient's allegations of malpractice, corroborated in part 
by the health department f indings, but ,did not try to check patient' s 
records or corroborate allegations of medical malpractice. 

Erperts: For Plaintiff: Bill Hasakawa (Rockv Mountain News) (journalism 
standards), Eugene Levine (same), Louis Hodges (same), Marilyn Lashner 
(linguistics). For Defendants: A1 Knight (Denver Post) (journalism 
standards), Sue O'Brien (U. of Colorado) (same), Steve Everett (U. of 
Colorado) (same). 

Verdict: Jury out 

Plaintiff's Counsel: Daniel M. Reilly, McDermott Hansen Anderson & 
Reilly, 1890 Gaylord St., Denver, CO 80206-1211, (303) 399-6037 

Defense Co-1: Bryan Morgan, Haddon, Morgan & Foreman, P. C. , 150 E . 10th 
Ave., Denver, CO 80203, (303) 831-7364 

6. E. Euuene G u n t e r  v. Shexiandoah Publish- House, Inc. 
(Northern Virginia Daily), Winchester (Va.) Circuit Court, No. 89-L-198 

Judge: Carleton Penn 

Date of Verdict :  November 22, 1991 

Length of !EridL: 2 days (November 21-22, 1991) 

Jury Size: 7 

Publication Dates December 21, 1988 and January 13, 1989 

Case sunmary: Two separate publications are involved. Plaintiff was 
criminal defense attorney whose law office was searched by police for 
stolen goods. Defendant newspaper reported, based on search warrant 
affidavits, that police were searching for items stolen in a residential 
burglary. In subsequent prosecution of burglary suspect, Plaintiff was 
subpoenaed before grand jury to produce a client's file, but Plaintiff did 
not testify or produce the file. Defendant newspaper reported that 
"Lawyer escapes having to produce confidential file." 
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V e r d i c t :  For P l a i n t i f f  

$10,000 "presumedn damages 
$10,000 punit ive damages 

P l a i n t i f f ' s  Counsel: E. Eugene Gunter (pro se) ( p l a i n t i f f  hired spec ia l  
counsel f o r  d i r e c t  examination of himself a t  t r i a l ) .  

Defense Couneelt David J. Andre, Andre & Fowler, 29 N. Braddock st., 
Winchester, VA 22601, (703) 667-6400 

Factors: P l a i n t i f f  appeared pro  se a t  t r i a l ;  however, a f t e r  court  granted 
defenee motion i n  limine requring p l a i n t i f f  t o  w r i t e  out  h i s  questione and 
answers on d i r e c t  examination i n  advance s o  a s  t o  avoid na r ra t ive  
teetimony, p l a i n t i f f  hired spec ia l  counsel f o r  d i r e c t  examination of 
himself a t  t r i a l .  P l a i n t i f f  was held t o  be p r iva te  f igure ,  but publica- 
t i o n  involved matter of public concern s o  ac tua l  malice standard applied. 
P l a i n t i f f  was euspended from prac t i ce  of law i n  1989 by Virginia Supreme 
Court f o r  su r rep t i t ious  recording of telephone conversations i n  unrelated 
matter  and was suspended a t  time complaint was f i l e d .  P l a i n t i f f  is only 
Virgin ia  a t torney t o  be publicly sanctioned four times by d i sc ip l ina ry  

' committees, but court  would not allow defense t o  introduce evidence of 
d i sc ip l ina ry  decieione a f t e r  p l a i n t i f f  admitted f a c t s  on which d i s c i p l i n e  
w a s  based. Reversed on appeal by Virginia Supreme Court, 427 S.E.2d 370 
(1993). 

7. Steven Ka~lanskv v. Rockawav Press and John Baxter, New York Supreme 
Court, No. 17250/87 

Judge: Cosmo DiTucci 

D a t e  of V e r d i c t :  1991 

Publ ica t ion  D a t e :  1987 

Case Sunmary: P l a i n t i f f  was former executive d i rec to r  of YMHA and YWfIA, 
who claimed t h a t  l ibe lous  statements i n  Defendant newspaper caused him t o  
l o s e  h i e  job; Defendant reported t h a t  P l a i n t i f f  was suspended from job f o r  
"gross misconduct" and shady r e a l  e s t a t e  dealings. 

V e r d i c t :  For P l a i n t i f f .  $2,139,500 

P l a i n t i f f ' s  Counsel: Jonathan Weinstein, 123-24A 82nd Rd., Kew Gardens, 
NY 11415. 

Defense Counsel: Peter  C. Roth, Louis Somma, New York, NY, (212) 586- 
2774. 

Factors: Motion t o  e e t  as ide  damages granted i n  pa r t ;  judgment reduced 
t o  $1,850,000 compensatory damages. Appeal pending. 

8. Pauline Kiernan v. Globe In ternat ional .  Inc. 

Court: LOB Angeles Superior Court 

Judge: Diane Wayne 

D a t e  of  V e r d i c t :  October 8, 1992 

Length of Trial: 2-4 weeks exclusive of jury del ibera t ions .  

Jury Size: 12 

Length of Deliberations: 5-4 days 
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publication Date: July 1991 

Case SW-y: Globe published a tabloid story in or about May, 1988, 
regarding Glenn Ford's desire to marry Pauline Kiernan and for her to have 
his child* Suit ensued and was settled and a retraction published prior 
to answer for reasons other than the merits. subsequently, in July, 1991, 
an affiliated publication referred to as a w~pecialn published a photo 
driven article depicting Ford's home and relationships with young women, 
including Plaintiff. Kiernan sued alleging that the article suggested a 
romantic relationship with Ford as opposed to what she argued was purely 
a professional nurse-patient relationship. 

Experts: Each side had linguistic/semantics experts. The plaintiff had 
a psycologist testify; the defendant had a psychiatrist. The plaintiff 
also had a social scientist who conducted a aurvey and testified as to the 
import and meaning of the article to the average reader. 

Verdict : For defendant. 

Plaintiff '8 Coungel: Henry D. Gradstein, Michael R. Blaha, Gradsteen, 
Luskin & Van Dalsem, Los Angeles, CA 

Defense Caunsel: Anthony Michael Glassman, Stephen J. Rawsen, Barbara 
Tarlow, Glassman & Browning, Inc., Beverly Hills, CA; Paul M. Levy, 
Deutsch, Levy & Engel, Ltd., Chicago, IL 

Notes: The court ruled that the plaintiff was public figure. The court 
also ruled that release of a prior cause of action did not preclude 
admission into evidence facts and settlement negotiations. The judge also 
determined not to use jury questionnaires. The defendant employed a jury 
consultant (psychologist), and determined that preferred jurors were 
middle class, older working females. The jury selected was 7 female, 5 
male. 

Factors: The defendant contended that a romantic relationship in fact 
existed between the plaintiff and Ford, but that the article did not 
suggest a special relationship, and was not susceptible of a defamatory 
meaning. Secondarily, defendant contended that the Globe did not act with 
a knowing or recklesa state of mind as to any indication of a romantic 
relationship. Aa charged by the court the issue of whether the article 
is dafamatory, whether Globe intended the second publication to hhply a 
romantic relationship and whether a romantic relationship in fact existed. 

The plaintiff waived appeal rights in exchange for a waiver of costs. 

The defendant interviewed the jury. The consensus was that the defendant 
was culpable because of repeated (second) publication of facts similar to 
thoee initially sued upon; that a romantic relationship did exist; that 
the plaintiff was not credible nor injured. 

The defense believes this was a fair-minded, hard-working jury that was 
willing to set aside initial preconceptions. 

9. Kenneth R. Lewia v. News-Press P Gazette Co. et al. (St. Joseph News 
Press/Gazette), United States District Court, Western District of 
Missouri, No. 91-6037-CV-SJ-8 

Judge: Joseph E. Stevens, Jr. 

Date of Verdict: September 3, 1992 

Length of Trial: 7 days. 

Jury Size: 8 
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Iangth of mliberationa: 2 days 

Publication Date: December 9, 1990 

Case Slmrruyry: Plaintiff is a state trial judge who, during the year 
preceding the article in issue, had been embroiled in a dispute with the 
defendant newspaper over the judge's refusal to honor the newspaper's 
request for the identity of grand jurors. Defendant published articles 
critical of plaintiff's refusal to release names. The last publication 
was an article, written after the Attorney General had issued an opinion 
backing the judge, that declared the newspaper would "use all means 
availablen to encourage judges to release grand jurors* names. Unrelated 
to this matter, the judge got into a dispute with some local elected 
off icials over construction of barriers around the a road on his farm near 
Chillicothe, which the judge-claimed was private property. When defen- 
dant publiohed an article about local resentment over plaintiff's 
construction of barriers around the road, plaintiff claimed that the 
article was defamatory in that it implied he violated a criminal statute 
prohibiting obstructing a roadway. Other defendants were county commis- 
sioners, township board members, and citizens who petitioned to open the 
road. In addition to defamation, plaintiff brought claims for conspiracy 
and civil rights violations under 42 U.S.C. SS 1983 & 1985. The judge 
bifurcated punitive damages. 

Verdict: For plaintiff against defendant reporter Michael McCann and two 
other Defendants (Gerald DeWitt and Bud Howsman) on conspiracy claim, 
$52,500; $35,000 against DeWitt and Howsman on defamation claim. After 
the corporate defendant prevailed, plaintiff did not seek punitive damages 
against the individual defendants. 

For Defendants News ~ress/Gazette and its editor David R. Bradley, Jr., 
three county commissioner defendants and two township board member defen- 
dant a. 

Plaintiff's Counsel: Timothy W. Monsees, Myerson, Monsees & Morrow, P. C., 
1310 Carondelet Drive, Suite 400, Ransas City, MO 64114-4845, (816) 941- 
4300 

Defense Counael: Wendell E. Koerner, Jr. (News ~ress/Gazette), Brown, 
Douglas & Brown, 510 Francis, Suite 202, St. Joseph, MO 64501, (816) 232- 
7748 

Notea: District Court held before trial that plaintiff had stated claim 
for defamation under SS 1983 and 1985 despite Paul v. Davis, insofar as 
plaintiff had alleged deprivation of other rights aa result of alleged 
defamation and conspiracy to defame. However, the court dismissad these 
claims at the close of the plaint iff ' s case. The jury found that McCann ' s 
article itself was not defamatory, but that McCann had engaged in 
conepiracy to defame (under state law) with defendants DeWitt and Howsman, 
after they went to the newspaper and McCann began reporting on plain- 
tiff8e road. Actual malice was an element of all claims submitted. 
Plaintiff did not request and the court did not give an instruction on the 
newspaper's vicarious liability for McCann's conduct. 

Factors: The biggest factor was the credibility of the defendant 
reporter, McCann, who was self-righteous over being haled into court and 
was lackadaisical in answering questions. In his deposition, McCann made 
admissione which were very difficult to deal with at trial. For example, 
after describing the destruction of his notes following completion of the 
article, he was asked if this was something he did to "cover your ass, " 
to which he responded "yeah, I guess so." Defense counsel would not 
change his advice that reporters dispose of notes on a routine basis after 
an article is completed but would take more care to prepare the reporter 
for this kind of question. The reporter's demeanor improved at trial but 
the deposition statements hurt him and he was not effective in explaining 
his reporting conduct. The reporting appeared sloppy, particularly since 
the reporter drove to Chillicothe, spoke to the locals, but did not 
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interview the plaintiff ~ntil forced to by his superiors after the 
plaintiff contacted them. 

D a t e  of V e r d i c t :  December 4, 1991 

From juror interviews after the verdict, defendant learned that a male 
truck driver and a male coffee warehouse worker were for plaintiff; a male 
electrical engineer and a female college-educated secretary held out for 
the defendantsg First Amendment rights and regretted the verdict against 
McCann. The jury as a whole did not find the judge very sympathetic, as 
reflected in the low award. 

10. puam Hmwn v. An Duc Hauven. X.D. and Duc Khoi d/b/a V i e t  Ham Tu D o  
(Westminster, CA), Los Angeles Superior Court, No. C-752 083 

Judge: Newel1 Barrett 

Jury S i z e :  12 

D a t e  of V e r d i c t :  September 6, 1991 

Length of Trial: 9 days (August 26 - September 6, 1991) 
L e n g t h  of Deliberatio-: 1 1/2 days 

P u b l i c a t i o n  Date :  August 1989 

Case Surm~ary: Plaintiff was a SO-year-old Vietnamese nephrologist from 
Anaheim who sued weekly Vietnamese-language newspaper based on report that 
he was unqualified and incompetent and that he had falsely advertised hia 
medical practice. Newspaper also published fictional articles whose main 
character plaintiff claimed was based on him, and which plaintiff claimed 
portrayed him as committing unethical acts, and which insinuated that 
plaintiff was taking advantage of non-English speaking Vietnamese. 

Experts: For Plaintiff: Cyril Barton, M.D. (Irvine, CA), on Plaintiff's 
training in nephrology; Nguyen Dinh Hoa (San Jose, CA), Vietnamese 
language expert. For Defendants: Khuang Nguyen (San Diego, CA), Viet- 
namese language expert 

V e r d i c t :  $16 million 

General damages: $3.5 million 
Special damages: $580,000 (lost income) 
Punitive damages: $12 million 

P l a i n t i f f ' s  Couneel: Barry B. Langberg, Joseph M. Gabriel, Langberg, 
Leslie, Mann & Gabriel, 2049 Century Park East, Suite 3030, Los Angeles, 
CA 90067, (213) 286-7700. 

Defense Counsel: Tien V. Doan, Francisco Suarez, Law Officers of Tien V. 
Doan, 15751 Brookhurat St., Westmineter, CA 92683, (714) 775-5701. 

Pactora: Judge ruled that Plaintiff was private figure. No offer and no 
firm demand before trial. 

11. N e l l i e  Mitchell v. Globe International Publiohinq, Inc. (The Sun), United 
States District Court, Western District of Arkansas, No. 91-3001 

Judge: H. Franklin Waters 

Length of Trial: 3 days (December 2-4, 1991) 

Jury S i z e :  8 
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pub l i ca t ion  D a t e :  October 2, 1990 

Case m: Defendant i s  supermarket t a b l o i d  The S w l ,  which publ ishes 
t h e  usua l  E l v i s  and UFO s t o r i e s .  In  October 1990, defendant published a 
s t o r y  about a 101-year-old newspaper c a r r i e r  i n  A u s t r a l i a  who a l legedly  
became pregnant by one of her customers. Accompanying t h e  a r t i c l e  was a 
photo of P l a i n t i f f ,  a 96-year-old former newspaper c a r r i e r  i n  Mountain 
Home, Arkansas. P l a i n t i f f ,  who was subjec t  of a 1980 s t o r y  i n  The 
Examiner, also published by defendant, sued f o r  libel, f a l s e  l i g h t  
invasion of pr ivacy,  and outrageous conduct. 

Verdict :  For P l a i n t i f f  on f a l s e  l i g h t  invasion of pr ivacy and outrageous 
conduct claims: 

$650,000 compensatory damages ( remi t ted  t o  $150,000) 
$850,000 pun i t i ve  damages 

For Defendant on defamation claim 

P l a i n t i f f ' s  Counsel: P h i l l i p  H. McMath, Sandy McMath, McMath Law Firm, 
711 W. 3 rd  S t . ,  P.O. Box 1401, L i t t l e  Rock, AR 72203-1401, (501) 376- 
3021; Roy E. Danuser, 520 S. Baker, Mountain Home, AR 72653-3895, (501) 
425-5121. 

Defense Counsel: P h i l l i p  S. Anderson, John E. Tu l l  111, Williams & 
Anderson, 111 Center S t . ,  22nd Floor, L i t t l e  Rock, AR 72201, (501) 372- 
0800; Paul  M. Levy, Michael B. Kahane, Deutsch, Levy & Engel, 225 W. 
Washington St . ,  S u i t e  1700, Chicago, I L  60606, (312) 944-2159. 

Factors:  P l a i n t i f f  was p r i v a t e  f i gu re  t o  whom Gertz s tandard appl ied;  
under Arkansas law, ordinary negligence is  standard f o r  p r i v a t e  f iguree .  
Defendant admit ted t h a t  s t o r y  was e n t i r e l y  f i c t i o n a l ;  author  was given t h e  
headl ine  and t h e  photo and t o l d  t o  make up a s tory ;  e d i t o r  assumed sub jec t  
of photo was dead. Defendant r e l i e d  on P r ins  v. Penthouse defense, 
arguing t h a t  no one could have bel ieved t h a t  s t o r y  was t rue .  Reported 
dec is ions :  773 F. Supp. 1235 (1991); 786 F. Supp. 791 (1992). The Eighth 
C i r c u i t  aff i rmed a s  t o  l i a b i l i t y  and puni t ive  damages but  remanded f o r  
r e m i t t i t u r  of compensatory damages, f ind ing  t h a t  j u ry ' s  award wae 
"shocking and exaggerated." 978 F.2d 1065 ( 8 t h  C i r .  1992). On remand, 
D i s t r i c t  Court remi t ted  compensatory damages t o  $150,000. 817 F. Supp. 
72 (1993). On c e r t i o r a r i  before United S t a t e s  Supreme Court. 

12. Shameem Noel Rassam v. Arab Times and Osama Fawzi Yousef, United S t a t e s  
D i s t r i c t  Court, Eastern D i s t r i c t  of Virginia ,  No. 92-1527-A 

Judge: T.S. E l l i s  I11 

D a t e  o f  Verdict: June 9, 1993 

Length of Trial: 3 days (June 7-9, 1993) 

Jury Sixe: 6 

Length of Deliberat ions:  3 hours 

Pub l i ca t ion  D a t e s :  August 1992, October 1992, January 1993 

Case Summary: P l a i n t i f f  was former r a d i o  and TV announcer i n  Baghdad who 
decided t o  s t a y  i n  United S t a t e s  when I r a q  invaded Kuwait i n  1990. Plain- 
t i f f  ramained a r a d i o  commentator on an Arabic-language r ad io  program i n  
Washington, DC. I n  June 1992, P l a i n t i f f  helped organized a c h a r i t y  g a l a  
t o  b e n e f i t  Iraqi ch i ld ren  orphaned by t h e  Pers ian  Gulf War, f o r  which she 
was master  of ceremonies. 

Defendant newspaper is  an Arabic-language newspaper with a small  c i r cu l a -  
t i o n .  Defendant e d i t o r  received an anonymous letter t o  t h e  e d i t o r  
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accusing p l a i n t i f f  of f raud i n  connection with t h e  gala .  Written i n  
Arabic, t h e  letter used an Arabic word meaning wth ievesn  t o  r e f e r  t o  
p l a i n t i f f  and another  organizer  by name, and suggested t h a t  p l a i n t i f f  may 
have d ive r t ed  t h e  funds t o  h e r s e l f .  I n  t h e  next e d i t i o n  of t h e  paper, 
defendant e d i t o r  asked t h e  author  of t h e  anonymous letter t o  i d e n t i f y  
himself.  H e  then  received an anonymous telephone c a l l  from a man with an 
I r a q i  accent ,  who provided more information about t h e  a l leged  m i s a p  
p rop r i a t ion  of funds. Without i nves t iga t ing  t h e  accusat ione f u r t h e r ,  
Defendant p u b l i s h e d t h e  anonymous letter on t h e  letters t o  t h e  e d i t o r  page 
wi th  a disclaimer.  ~t t h e  t ime of publ ica t ion ,  defendant could not  prove 
a l l  of t h e  f a c t s  t o  support t h e  accusat ions of misappropriation of funds 
by p l a i n t i f f .  P l a i n t i f f  t r i e d  t o  contac t  defendant f o r  a r e t r a c t i o n  but  
was unsuccessful ,  and she then  f i l e d  s u i t .  

Af te r  t h e  lawsui t  was f i l e d ,  defendant published a second article, an 
e d i t o r i a l  which took i s s u e  with p l a i n t i f f ' s  su ing  him over t h e  f i r s t  
pub l i ca t ion  of t h e  anonymous letter. Alluding t o t h e  f r e e  p re s s  guarantee 
of t h e  F i r s t  Amendment, defendant tried t o  j u s t i f y  publ ishing t h e  l e t t e r  
by a s s e r t i n g  t h a t  people who at tended t h e  g a l a  and gave donations were 
e n t i t l e d  t o  an accounting f o r  t h e  funde. Defendant d i d  not  seek advice 
of counsel before  publ ishing t h e  e d i t o r i a l .  

I n  January 1993, defendant published another  e d i t o r i a l  accusing p l a i n t i f f  
of being an I r a q i  agent and a member of an organized arm of t h e  I r a q i  
government i n  t h e  United S t a t e s ,  and a l l e g i n g  t h a t  t h e  I r a q i  government 
was f inanc ing  t h e  lawsui t .  P l a i n t i f f  amended her  complaint t o  inc lude  
t h e s e  two subsequent publ ica t ions  a s  w e l l .  

Experts: None. Defense considered using an exper t  on Arabic language t o  
t e s t i f y  concerning meaning of c e r t a i n  Arabic terms, but  decided not  t o  use 
expe r t  testimony on t h i s  i s sue .  

Verdict : For P l a i n t i f f  

$9,000 compensatory damages ($3,000 per publ ica t ion)  
$150,000 puni t ive  damages ($50,000 per publ ica t ion)  

P l a i n t i f f ' s  Counsel: Joseph P. Drennan, 1101 14th  S t .  N.W., Washington, 
DC 20005, (202) 371-1717. 

Defense Counsel: W i l l i a m  5. Cummings, 112 S. P i t t  S t . ,  Alexandria,  VA 
22314, (703) 836-7997 . . 

Factors:  No s i g n i f i c a n t  p r e - t r i a l  ru l ings .  P l a i n t i f f  w a s  an ack- 
nowledged pub l i c  f igure .  

P l a i n t i f f  ' s p r e - t r i a l  demand was $600,000. No o f f e r  of se t t lement  was 
made by Defendant, who was uninsured. Because defendant d id  not  have 
enough money t o  pay e i t h e r  p l a i n t  i f f  ' s demand o r  a judgment, defendant 
proceeded t o  t r i a l  without eva lua t ing  p o t e n t i a l  exposure. Defense 
counsel,  however, d i d  not  be l i eve  p l a i n t i f f  could prove s u b s t a n t i a l  a c t u a l  
damages from t h e  publ ica t ions ,  which was conf inned by jury v e r d i c t  f o r  
$3,000 compensatory damages per a r t i c l e .  

The i s s u e s  t r i e d  were t r u t h ,  t h e  defamatory meaning of c e r t a i n  Arabic 
words, r e c k l e s s  d is regard ,  and damages. I t  was learned during discovery 
t h a t  no proceeds from t h e  g a l a  ever  went t o  I r a q i  orphans because its 
ope ra t ing  c o s t s  consumed a l l  t h e  donations. However, defendant w a s  unable 
t o  show t h a t  p l a i n t i f f  had d ive r t ed  any of t h e s e  funds t o  he r se l f ;  
i n s t ead ,  a l l  funds were spent  on t h e  ga la .  

The jury  w a s  descr ibed  a s  a well-balanced, i n t e l l i g e n t ,  suburban Washing- 
t on ,  DC jury. Defense counsel was looking f o r  open-minded jurors ,  bu t  was 
prevented from any ex tens ive  v o i r  d i r e  due t o  f ede ra l  p r a c t i c e  l i m i t i n g  
v o i r  d i r e  t o  judge. Nonetheless, defense counsel was s a t i s f i e d  with t h e  
jury  panel  selected. No jury  interviews w e r e  allowed i n  f e d e r a l  cour t .  
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p l a i n t i f f ' s  themes w e r e  t h a t  she wae singled out f o r  v i l i f i c a t i o n  because 
of her former s t a t u s  within Iraq, and t h a t  defendant publiehed the  
anonymous letter a f t e r  only a de minimis inves t iga t ion  i n t o  its charges. 
She charac ter ized  t h e  second publicat ion a s  a t aun t ing  r e t o r t  t o  her 
lawsuit,  and t h e  t h i r d  publicat ion a s  revenge f o r  t h e  lawsuit ,  and an 
attempt t o  g e t  p l a i n t i f f  harmed o r  deported by l inking her t o  t h e  I r a q i  
government. Defendant's theme was t h a t  the  publicat ions w e r e  leg i t imate  
attempts t o  c a l l  f o r  an invest igat ion i n t o  what happened t o  t h e  money from 
t h e  fundra iser ,  and f o r  an accounting t o  the  donees. Defendant ine i s t ed  
he was t r y i n g  t o  c a l l  a t t en t ion  t o  matters of i n t e r e s t  i n  t h e  Arabic 
community, both a s  t o  t h e  fundraiser  and t o  t h e  p o s s i b i l i t y  t h a t  plain- 
t i f f  was an I r a q i  agent. 

P l a i n t i f f  d id  not make out a case f o r  subs tan t i a l  compensatory damages. 
For damages, p l a i n t i f f ,  a professional  perforIner, t e s t i f i e d  t o  her 
emotional d i s t r e s s  and humiliation, and c r i e d  on t h e  witness stand. 
p l a i n t i f f  a l s o  t e s t i f i ed / tha t  she received angry telephone c a l l s  a t  work, 
t h a t  she was shunned by acquaintances, and t h a t  her  daughter was harassed 
a t  school. However, p l a i n t i f f  was unable t o  prove any s p e c i f i c  monetary 
losses.  Although p l a i n t i f f  claimed t h a t  she would be harmed by ant i -  
I r a q i  groups o r  deported by t h e  United S ta tee  government i f  people thought 
she was an I r a q i  agent, she d id  not prove t h a t  e i t h e r  misfortune occurred. 

Factors which defense counsel bel ieves w e r e  responsible f o r  t h e  ve rd ic t  
are t h e  defendant 's lack  of s e n s i t i v i t y  t o  t h e  strong words used i n  t h e  
anonymous letter, h i s  f a i l u r e  t o  conduct any fu r the r  inves t iga t ion ,  and 
h i s  decision t o  publish t h e  l e t t e r  without checking any f a c t e  o r  reviewing 
it with counsel. Defense counsel bel ieves t h a t  while t h e  jury d id  not 
th ink  t h e  defendant was wrong, t h e  jury thought h i s  conduct was wrong i n  
publiehing t h e  accusations without attempting t o  confirm them o r  gather  
more fac t s .  Basical ly,  the  defense had bad f a c t s  t o  work with, including 
t h e  f a l s e  statements about p l a i n t i f f  having misappropriated cha r i ty  funds. 
The defendant e d i t o r ,  although described by defense counsel a s  "low-key", 
i n s i s t e d  t h a t  he had not done anything wrong. 

The two subsequent publicat ions a l s o  bore on t h e  jury ve rd ic t ,  a s  it 
appeared t h a t  defendant was ge t t ing  i n t o  a row with p l a i n t i f f  f o r  having 
f i l e d  t h e  lawsuit ,  and because he did not have a good explanation f o r  h ie  
ac t ions  and repeated t h e  i n i t i a l  accusations without any fu r the r  invest-  
iga t ion  o r  advice from counsel. 

Although t h e  jury d id  not f ind  t h e  p l a i n t  i f f  and pa r t i cu la r ly  sympathetic, 
she was an a t t r a c t i v e ,  mature woman a performer by profession, who was 
a r t i c u l a t e  i n  English f o r  an I r a q i  native. According t o  defense counsel, 
t h e  t r i a l  judge appeared sympathetic t o  t h e  p l a i n t i f f .  P l a i n t i f f 8 e  
counsel was not  p a r t i c u l a r l y  e f f e c t i v e  i n  s t i r r i n g  ' t h e  jury8 s emotion6 
enough t o  award g rea te r  compensatory damages. Defense counsel bel ieves 
t h a t  t h e  award of punit ive damages was intended t o  "send a message" t o  
defendant t h a t  he should inves t iga te  before publishing. 

13, Owen R o u a l .  D.D.S. V- ABC. Inc. and John Stoese l  (ABC N e w s  20/20) 

Court: uni ted  S t a t e s  District Court f o r  t h e  Eastern D i s t r i c t  of Pennsyl- 
vania, C i v i l  ~ c t i 0 n  No. 89-5235 

Judge: Joseph L. McGlynn, Jr. 

D a t e  of Verdict: December 18, 1992 

Length of mid:  10 days 

Length of Delibaration: 5-4 hours 

Jury Size: 8 

D a t e  of Publication: March 24, 1989 
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Caae SuUkWUY: Plaintiff, a dentist, claimed that he was libeled and 
portrayed in a false light by a 20/20 segment called "The Biting Pain" on 
temporomandibular joint disorder (TMJ), which he claimed portrayed him as 
a purveyor of quack cures for TMJ. Defendant reporter (Stosael) allowed 
himself to be examined by plaintiff, who diagnosed THJ. Three other 
dentists who examined defendant reporter did not diagnose TMJ. The 
broadcast detailed the expensive corrective devices and procedures 
recommended by plaintiff to treat TMJ. Plaintiff claimed that this 
libeled him by depicting him as a money-grubbing fraud. 

Plaintiff 's Counsel: M. Mark Mendel, 1620 Locust St., Philad'elphia, PA 
19103; Robert A. Holstein, Holstein, Mack & Klein, 250 S. Wacker Drive, 
Chicago, IL 60606. 

Defense Counsel: Jerome J. Shestack, Burt M. Rublin, Wolf, Block, Schorr 
& Solis-Cohen, 12th Floor, Packard Bldg., S.E. Corner 15th & Chestnut 
Sts., Philadelphia, PA 19102-2678, (215) 977-2000. 

Experts: Plaintiff called Edward Planer, former V.P. of NBC Network News, 
now a professor at Northwestern (U. Medill School of Journalism) and Tony 
Lame, former investigative reporter for NBC affiliate in Philadelphia, now 
a private investigator. The defendants were prepared to but did not call 
William J. Small, Dean, Fordham Graduate School of Business, former 
President of NBC News, and Mark Levy, Professor of Journalism, U. of Md. 

Verdict : For Defendant 

Notea: Defendants argued that plaintiff was "limited purpose public 
figure" due to his conducting national seminars on TMJ, TV and radio 
appearances, prior lawsuit against American Dental Association, his TV 
commercials, and the fact he was subject of extensive controversy in the 
dental field. Plaintiff was held to be private figure who needed only to 
prove negligence under Gertz. 

Factors: Plaintiff used outtakes from the interview to try to show that 
portions omitted would have told a different story. Other outtakes showed 
that defendant also omitted material more damaging than what was included 
and were used for impeachment on cross-examination of the plaintiff. On 
balance, the outtakes favored the defense. Rogal also claimed that 
Stossel misled both Rogal and the audience by not disclosing that Stossel 
had been injured on the side of his head during an interview with a pro 
wrestler several years earlier. The defense presented no witnesses, but 
relied on cross-examination of plaintiff's witnesses and Stossel. 
Defendant successfully demonstrated that the plaintiff lied on the witness 
stand and his practice was money-oriented and devoted to servicing plain- 
tiffs* lawyers handling personal injury lawsuits, much more aothan stated 
in the broadcast. The ferocity and success of the attack on the plaintiff 
diverted attention from what otherwise might have been difficult reporting 
and editing fact a. 

The presence of Court TV under the experimental procedure in effect in 
this federal district probably resulted in more judicial control of the 
trial. 

Jurors were engineer (m); road worker (m);'nurae (f); research clerk (f); 
salesman (m); mechanic (m); bank teller (f); tool and die maker (m). 

Jury foreman (engineer) was strongly biased against news media - other 
jurors persuaded foreman to agree to defense verdict after 5-4 hours of 
deliberation and initial report to judge that they were deadlocked. 

14. Leonard H. ROSS v. Santa Batbara News Press [New York Times Campaayl, Loe 
Angeles County Superior Court 

Judge: Harvey A. Schneider 
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D a t e  of Verdict: 10/4/93 

of Trial: 3 weeks 

~ u r y  size: 12 

Publicat ion D a t e :  November, 1988, follow-up s to ry  February, 1989 

Case Sunmary: This is ye t  another libel case t h a t  involves t h e  a c t i v i t i e s  
of Los Angeles Organized C r i m e  S t r ike  Force d i r e c t o r  Richard Crane. The 
series of a r t i c l e s  i n  i s sue  w e r e  a p r o f i l e  of Ross' success i n  r e a l  e s t a t e  
syndications, which eventual ly led  t o  h i s  becoming a con t ro l l ing  sharehol- 
de r  i n  Santa Barbara Savings and Loan. The articles d e t a i l  t h e  r e a l  
e s t a t e  investment a c t i v i t i e s  of Ross and h i s  former par tner ,  Barry Marlin, 
and t h e  inves t iga t ion  of those a c t i v i t i e s  by t h e  S t r i k e  Force and o ther  
f ede ra l  agencies. Ross and Marlin had a f a l l i n g  out ,  i n  which each 
accused t h e  o the r  of fraud,  and i n  which Ross a l legedly  used t h r e a t s  of 
physical  force  t o  pressure Marlin t o  buy him out. Marlin continued i n  t h e  
business of r e a l  e s t a t e  syndication, and became t h e  subjec t  of a federa l  
inves t iga t ion  f o r  fraudulent  a c t i v i t i e s  i n  t h a t  connection. Although 
federa l  a u t h o r i t i e s  admittedly invest igated Ross' a l leged use of organized 
crime contac ts  t o  pressure Ross t o  buy him out ,  t h e  crux of t h e  s u i t  is 
Ross' claim t h a t  f ede ra l  inves t iga tors  w e r e  not inves t iga t ing  him i n  
connection with fraud upon investors  i n  r e a l  e s t a t e  syndications. The 
newspaper contended t h e  a r t i c l e  was subs tan t i a l ly  t rue ,  because of t h e  
defrauded inves tors  had claimed t h a t  Ross' f inanc ia l  demands on Marlin 
played a r o l e  i n  t h e  l o s s  of t h e i r  funds. 

The s u i t  a l s o  focused upon statements i n  the  article about a c i v i l  s u i t  
by a former l i t i g a t i o n  opponent of Ross t h a t  claimed t h a t  Ross arranged 
unsuccessfully, t o  have him k i l l e d  i n  an auto accident.  The claimed f a l s e  
statement on t h i s  matter  i e  a quote by the  vict im's  associa te  t h a t  the  
parking v a l e t  who was responsible fo r  the  accident disappeared afterward, 
when i n  f a c t  he remained avai lable  and was questioned. Ross claimed t h i s  
l e n t  credence t o  t h e  attempted murder claim. 

A s  an i n t e r e s t i n g  t w i s t ,  Ross recovered mil l ions of d o l l a r s  from h i s  
insurance carriers f o r  t h e i r  bad f a i t h  refusa l  t o  defend inves tor  s u i t s  
agains t  him. 

Verdict: $7.5 mi l l ion  ($5.0 mil l ion - reputat ion injury;  $2.5 mi l l ion  - 
emotional in ju ry ) .  No punit ive damages awarded because jury found no 
cons t i tu t iona l  malice. 

P l a i n t i f f ' s  Cauasel: Anthony M. Hassman, Beverly H i l l s ,  Cal i fornia  

Defense Counsel: Rex Hienke, K e l l i  Sager, Gibson Dunn & Crutcher, Los 
Angelea, CA 

H o t e e t  I n  closing,  t h e  p l a i n t i f f  asked t h e  jury t o  award $1.5 mil l ion.  
P l a i n t i f f ' s  a t torney c a l l e d  t h e  defendant's repor t ing  a "hatchet job. 
They w e r e  t r y i n g  t o  bury Leonard Ross." "They didn ' t  want t h e  t r u t h  t o  
i n t e r f e r e  in any way," he said.  Defense counsel s a i d  t h e  " a r t i c l e s  t o l d  
t h e  t r u t h  about a tough man who sues anyone who disagrees  with him.' They 
"were u n f l a t t e r i n g  because he had been involved i n  th ings  t h a t  were 
unf la t te r ing ."  H e  asked jurors  t o  consider whether readers would have had 
d i f f e r e n t  opinions of Ross had t h e  a r t i c l e s  appeared without t h e  disputed 
statements. 

For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



For exclusive use of MLRC members and other parties specifically authorized by MLRC.  © Media Law Resource Center, Inc. 
 
 
 
 
 
 

 
 
 
 
 



1993 LDRC LIBEL DEFENSE SYMPOSIUH 
SURVEY OF RECENT LIBEL CASES 

AND IDENTIFICATION OF COMMON FACTORS 
BY TOM B. KELLEY 

October 4, 1993 

PART I1 

SUMMARY AND ANALYSIS OF COBWON FACTORS PRESENT IN 
RECENT PLAINTIFFS' VERDICTS IN LIBEL TRIALS. 

I did a second survey of the most recent jury trials in libel 
cases against media defendants, the methodology and results of 
which are discussed in PART I. This PART I1 discusses the trends 
and common factors observed in the results. 

A. INTRODUCTION AND COMPARISON TO 1991 LDRC S!l'UDY 

In the LDRC bulletin entitled "LDRC R E W  AND UPDATE: Trial 
Results, Damage Awards and Appeals", July 31, 1992, LDRC reported 
its survey of all libel trial results for two time periods: (1) the 
1980's and (2) 1990 and 1991. In summary, LDRC reported that 
during the 1980's juries found for media defendants only 26.3% of 
the time, and that when the defendant lost, the awards averaged 
$1.5 million, with a median of $200,000. During 1990 and 1991, the 
media continued to prevail before juries at roughly the same un- 
favorable rate (27.6%), but the average award skyrocketed to 
$9,066,310, and the median to $1.5 million. The 1990-91 results 
were based upon 29 jury determinations. 

For the 21-month period covered by this survey, 16 jury 
verdicts were discovered. The results are as follows: 

CASE VERDICT 
(Times 000) 

Alvarado v. Express News Corp., 
San Antonio, TX, 4/92 

Bauer v. Northwest Publications, Inc., 
Duluth, MN, 5/93 

Brown v. Philadelphia Tribune Co. , 
Philadelphia, PA, 3/92 

Eidson v.  Decatur Publishing, Inc. , 
Atlanta, GA, 593 

Defense verdict 

Hung jury 
(not in computa- 
tions ) 
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Fieger v. New Time Publishing, Inc., 
Denver, CO, 10/93 

Frey v. Multimedia, Inc., 
Cincinnati, OH, 3/93 

Harrison v. Hartford Courant, et al., 
Torrington, CT, 8/93 

Hol tzscheiter v. Thomson Newspaper, Inc. , 
Florence, SC, 2/93 

Kiernan v. Globe International, Inc. 
Los Angeles, CA, 10/92 

Lewis v. News Press & Gazette Co., 
St. Joseph, MO, 9/92 

Masson v. The New Yorker, 
San Francisco, CAI 6/93 

Pesta v. CBS, 
Detroit, MI, 8/92 

Rassam v. Arab Times, 
Alexandria, VA, 6/93 

Robinsoh v. Capital Cities-ABC, 
Inc. (KTRK-TV), Ft. Worth, TX, 11/92 

Rogal v. ABC (20/20), 
Philadelphia, PA, 12/92 

Ross v. Santa Barbara News Press, 
Los Angeles, CAI 10/93 

Street v. Philadelphia Inquirer, 
Philadelphia, PA, 6/93 

Woodcock v. Hartford Journal Advocate, 
Hartford, CT 3/93 

Jury Out 
(Not in computa- 
tions ) 

Defense verdict 

Defense verdict 

Defense verdict 

$87.5 

Defense verdict .-+ 

Defense verdict 

$159 

Defense verdict 

Defense verdict 

$7,500 

Defense verdict 

$628 (including 
$121 in court- 
imposed punitive 
damages ) 

(The above numbers are carried without adjustment for post-trial 
relief. ) 

These results indicate that the defendants prevailed 56.25% 
of time. In cases lost, the average' verdict was $1,593,500, the 
was $628 , 000. 
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I hesitate to attribute much significance to the drop in 
average and median verdicts from the 1990-1991 results. The six 
cases that resulted in those plaintiff * s verdicts in the 21 months 
studied involved less sympathetic plaintiffs, smaller audiences, 
venues in which jurors are more prone to be more conservative about 
the value of money, and less difficult facts than the adverse 
results reported in the LDRC study and my 1991 survey. In my 
opinion, these verdicts are not inconsistent with the prior LDRC 
reports or my conclusion in the summary presented at the last 
symposium that "the market value of the garden variety libel case 
has gone up." The results in the Brown, Holtzscheiter, Rassam and 
Woodcock cases, are significantly above what would have been 
expected during the 1980fs. 

So, too, upon qualitative analysis, the significant rise in 
percentage of defense verdicts does not appear to be reflective of 
a trend. Simply stated, the facts in most of the cases tried after 
the period subsequent to 1991 (if handled deftly by defense 
counsel) lent those cases to defense victory. That was not true 
of most of the cases tried in 1990 and 1991. 

In the balance of this report, I will try to identify tke 
common factors reported by counsel in the defendant verdict cases 
and what differentiates those cases from the plaintiff verdicts 
that were studied in this survey and the 1991 survey. As in the 
last study, I found it difficult to come up with anything not 
already perfectly obvious to experienced defense counsel. 

B. PRECONCEIVED BIASES AND PREJUDICES OF JURORS 

Responding attorneys generally agreedthat, in each venue, 15% 
(more or less) of persons likely to be summoned for jury services 
have significant anti-media biases. In small to medium sized 
towns, such biases are usually more prevalent and focuseq uponthe 
local media outlet. Greater than average anti-media biases also 
exist in some ethnic or poor neighborhoods in large cities (who 
are generally biased against establishment institutions and large 
organizations); in smaller towns in which class struggle or 
conflict is present, and in politically conservative groups. It 
appears that some form of preexisting bias was a factor in some of 
the plaintiffsf verdicts (Furgason, Holtzscheiter) and affected 
deliberations in cases that resulted in defense verdicts (Rogal, 
Pesta) . 

AS was true of the last survey, most responding defense 
counsel believed that intelligent, better educated people who read 
newspapers make better jurors on liability issues, but are likely 
to award more money if liability is found. In several cases, 
however, well educated jurors proved to be temporary hold-outs for 
the plaintiff (Pesta, Rogal; but see Lewis where such persons 
claimed they held out for the defendant) or instrumental in 
bringing about a plaintiff's verdict (Furgason). As always, 
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counsel's preferences as to juror types were hopelessly diverse, 
but for what it is worth there was some consensus on the following: 
prefer intelligent white collar types over those who earn commis- 
sions in any form of "blue sky" compensation, politically moderate 
to liberal and open-minded over politically conservative and 
dogmatic. Avoid well educated people who are artistic, emotional, 
creative, or in "touchy-feely" professions (social work, counsel- 
ling, etc.) or who are obsessive, compulsive, anal-retentive, or 
in highly structured or technical professions, in favor of common 
sense blue collar wage earners. 

Responding counsel agree that the opportunity to personally 
interrogate the venire increases the chances (but does not 
guarantee) that anti-media and other anti-defense biases will be 
disclosed. (Of course, interrogation by counsel also permits 
counsel to establish rapport, introduce themes, and defuse factors 
with high emotional impact.) In several state court cases, counsel 
were able to get more than the usual time for voir dire (Short; 
Southern Air). In addition, some federal courts are permitting 
voir dire to be conducted by counsel under the supervision of a 
magistrate judge (Pesta). i ,  

~ o s t  counsel continue to be skeptical of jury surveys or mock 
trials as a means of profiling good jurors, because it is rare that 
counsel has the opportunity to "choose" anyone that fits the 
profile, and because counsel prefer to rely on their in-person 
impressions rather than an abstract composite. Some counsel found 
jury studies useful in determining which broad demographic groups 
are most likely to accept the defendantsf case position or to be 
offended by what the plaintiff or the defendant did. More 
commonly, counsel found mock trials and similar techniques useful 
in identifying themes most likely to play well with lay persons. 
Defense lawyers with extensive jury experience tend to shun these 
devices altogether. 

C. LIKEABLE OR SYMPATHETIC PLAINTIFFS 

In the last survey, all of the high verdicts involved male 
plaintiffs. All were professionals, most of them were lawyers, 
prosecutors or judges, and a few of them were doctors. In the 
cases surveyed for 1992-93, the plaintiffs are a more diverse lot 
(-inner; l=loser): Female free-lance writer (Bauer-1); two male 
dentists (Brown-w) and (Rogal-1); a male city attorney, (Eidson 
(hung jury)); two male physicians, (Fieger-? and Pesta-1); female 
Native American recipients of public fund grants (Harrison-1); a 
welfare mother (Holtzscheiter-w); three businessmen (Frey-1); 
(Robinson-1); and (Ross-w), two city councilpersons, one male 
(Woodcock-w), one female (Street-1); one male judge (Lewis-w); one 
male Freudian analyst (Masson-w vs. Magazine, hung jury vs. 
author); and a female Iraqi radio announcer in residence in the 
United States during the Gulf War (Rassam-w), one female nurse 
(Kiernan-1). 
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As in the last survey, it does not appear that the results 
were affected in any significant way by whether the standard was 
negligence or actual malice. There were significant exceptions, 
e.g., Masson, Ross, Street. 

The more pervasive the plaintiff's reputation, the larger the 
likely damage range. 

In the cases in which defendants prevailed, the defendants 
were able to at least neutralize sympathy. This was done in 
several ways: 

1. Attack the Plaintiff as a Person Undeservina of 
Recoverv. In some cases, the defense launched a broad and 
sometimes aggressive attack upon the plaintiff. Such an attacks 
were permitted by the court and lacked significant risk because 
they pertained to what was charged in the publication or at least 
the same subject matter. - See Meyer, Rogal, Southern. This 
strategy carried significantly more risk when the attack pertained 
not directly to the publication in issue but was offered on 
reputation, emotional distress, or other damage issue. - See 
Furgason, Holtzscheiter, Masson. In Holtzscheiter, while the 
attack at least in part went to the gist of the defamation (that 
the mother did not support her murdered daughter's education), the 
jury apparently was willing to take any attack upon this sym- 
pathetic plaintiff as unwarranted. In Masson, the jury was not 
offended by the attack on the plaintiff, but rejected it as 
irrelevant. 

2 .  Attackinathe Plaintiff bv Justifvina the Particular 
Charae in Issue. This is the traditional truth defense, in which 
the defendant aggressively defends and focuses its trial themes on 
its publication and attacks the plaintiff only indirectly insofar 
as the evidence going to truth and nondoubting state of mind "slops 
over" onto the plaintiff. This will usually be enough to carry the 
day when the defendant has done nothing to seriously offend the 
jury with its newsgathering and reporting conduct, and the 
plaintiff is not especially sympathetic. Pesta, Harrison, 
Robinson, Frey. Successful counsel in these cases were careful 
with evidence tending to attack the plaintiff on collateral 
matters, and when such evidence was offered it was done without 
emphasis in summation. 

3. Disclaiminff Anv Attack on the Plaintiff. In other 
cases there was evidence that impeached the credibility of the 
plaintiff or his/her claims, but counsel disclaimed any attack on 
plaintiff and even "stroked" the plaintiff. In Street, counsel 
effectively impeached the plaintiff's credibility and then argued 
that it did not tend to show a bad motive or character on his part, 

- -5- 
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but merely that he was being unreasonable in this case. Success 
with this approach depends very much on how it plays. In Covey, 
counsel's well-intentioned efforts to use a light touch in cross- 
examining the plaintiffs were claimed by plaintiffs' counsel and 
perceived by jurors as attacks and this contributed to the adverse 
result. See also Holtzscheiter. Another approach is to ack- 
nowledge that the plaintiff is not a bad person but urge (in so 
many words) that he has gotten bogged down in blaming his troubles 
on others, in this case, the defendant; that plaintiff needs to 
learn to accept responsibility and deal with his/her problems 
directly; and that a damage award in this case would teach him just 
the opposite (and wrong) lesson. Frey, Robinson, and Street are 
examples of variations of this approach. 

Attacking the plaintiff always has significant risks. It 
frequently backfires when counsel is unwilling to take ownership 
of such an attack in opening, but nonetheless slips it into the 
evidence. Sometimes this will occur despite efforts of counsel to 
avoid it. See Holtzscheiter, Covey. Experienced plaintiffsf 
lawyers will charge the defense with subtle but calculated, unfair, 
and irrelevant character assignation. 

E. THE "NO INCREWENTAL HARH" DEFENSE 

In several cases, defense counsel urged a trial theme that 
resembles the incremental harm doctrine. Adapted to the court's 
charge, this theme took one of two basic forms : 1) the publication 
is substantially true, or would have produced the same effect upon 
the reader had it not included the disputed charge; or 2) the 
plaintiff's injuries were caused, not by the charges in issue, but 
by other publicity, notorious acts of plaintiff, or other factors 
not within the defendantsf control, or by the portions of the 
publication not in dispute. The first was attempted successfully 
in Short, in which the defendant demonstrated that the plaintiff 
was essentially a bad sheriff, even though the particular charge 
in issue was not completely nailed down, and in Keyer, in which the 
defendant proved that the plaintiff was a drug user, a bad person, 
and a liar, to overcome a charge that was not nailed down at all. 
See also Ross. The second was attempted unsuccessfully in Masson. 

The conclusion to be drawn from these anecdotal results, as 
well as from my first survey, is that the distinctions inherent in 
these themes are frequently lost on the jury. It appears that 
incarnations of the incremental harm doctrine succeed as trial 
themes only when coupled with compelling proof that the plaintiff 
is as bad or worse than depicted by the defendant, which means they 
do not add much. 
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F. DEFENDING NEWSGATHERING AND -PORTING 

Based upon the results reported in the 1991 survey, I iden- 
tified the following to be symptomatic of a case likely to result 
in a high plaintiff's verdict: 

1. failure to consult obvious available sources or 
documents that could confirm the published facts or provide 
contrary information; 

2. interviewing with leading questions and pushing 
sources towards desired responses; 

3 .  failure to confront the plaintiff with the charges; 

4 .  surreptitious recording of conversations and similar 
"sneaky" newsgathering techniques; 

5. reliance on sources who are disgruntled, bear 
a grudge against plaintiff, or are not credible for 
"obvious reasons " ; 

6. reporter emotionally involved in the story; 

7. use of language that carries a greater sting than 
the facts as known to the publisher (alteration of quotes is 
in this category); 

8.  failure to report known, significant countervailing 
facts; 

9. defendant denies awareness of a defamatory 
implication which appears obvious to the jury; 

10. defendant destroys or "losesw notes, tapes or 
any other significant evidence, particularly during the 
post-complaint stage; 

11. the most common problem is the reporting of charges 
concerning a public person when their truth has not been con- 
clusively determined, and later events show that the charges 
were unfounded. The defendant usuallytakes the position that 
it was doing its job in reporting serious charges, presenting 
countervailing information, and permitting the public to 
resolve the controversy. This trial theme is very hard to 
sell when an otherwise clean plaintiff claims to be injured 
by a charge that is not sustainable. 

In most 
was present. 
factors were 
extreme case 

, 

of the defense verdict cases, none of the foregoing 
In cases in which some or even most of the foregoing 

present, counsel managed to neutralize them. The most 
was Meyer v. Advertising Age, included factors 1, 3, 
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5, 7, 8 and 9. The jury in that case was obviously disturbed by 
the defendant's newsgathering and reporting tactics, but this was 
overcome by the defense showing that the plaintiff was indeed a 
drug user and a liar to boot. More commonly, less egregious lapses 
on the media's part are overcome by showing that the defendant 
basically got it right on a matter of legitimate public concern. 

In general, the defendant is more likely to win despite minor 
warts when the publication involves "core value" discourse as 
defined by the values of jury. For example, a jury is likely to 
give more leeway to a publisher that suggests favoritism in 
connection with a councilman's brother's receipt of public funds 
that were wasted (Robinson) than one making a similar suggestion 
in connection with a councilwoman~s actions on a development plan 
that were adverse to a developer who happened to be a competitor 
of her husband (Woodcock). Unquestionably, the relative likability 
of the respective plaintiffs also played a significant role in the 
opposite results of these two cases which were similar as to 
liability proof. 

-* 
The defense most likely to be successful is one in which the 

newspaper or broadcaster can focus the jury on what the defendant 
did and take pride in it. See Short, Pesta. Even where the media 
conduct in issue does not warrant much pride, the defendant can 
more humbly show the human side of the journalistic process. This 
can be done in the newspaper business by comparing that business 
to other manufacturing businesses, and emphasizing the feat by 
which a newspaper creates and distributes an entire inventory and 
starts on a new one each day. This was successful in Doman, 
partially successful in Alvarado, and unsuccessful in Furgason. 
It can be done in either media by showing how the process of 
recreating reality and words is inherently imperfect (Robinson). 
Even where the defendant is better advised not to focus much 
attention on its own conduct, he can prevail by focusing on 'the 
plaintiff as described in paragraph 1I.D. above. 

Several cases involved claims of implied defamation resulting 
from omission of countervailing facts or arguably ambiguous 
language. These presented little problem when the defendant was 
able to show that the plaintiff was guilty of the worst that could 
be implied from the statements in issue, as in Meyer, Rogal and 
Pesta. If the defendant does not have this kind of firepower, the 
implied meaning cases can be dangerous if the jury perceives the 
defendants' position on the meaning conveyed by the publication to 
be not well taken, not forthright, or incredible (see cases 
discussed in the 1991 survey), or the plaintiff is especially sym- 
pathetic (see Holtzscheiter). In Bauer, Harrison (liability 
bifurcated from causation and damages), and Street, the defendants' 
case position on meaning was reasonable and the sympathy factor was 
kept in check. 
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A subspecies of a implied meaning case involves a charge of 
the appearance of impropriety when there is little or no evidence 
of actual impropriety. These are defensible so long as the 
sympathy factor is kept in check, Harrison, Robinson, Street. They 
are losers when it is not, e.g., Woodcock. 

G. EXPERTS 

Most defense counsel would prefer not to use journalistic 
practice experts because they permit plaintiff's counsel to take 
shots at the defendant's case, and inject abstract theories and 
argument by asking hypothetical questions which may or may not be 
grounded in the facts. Most agree that where the plaintiff 
designates a journalistic practices expert, the defendant should 
retain one, if nothing else to keep the plaintiff's expert honest, 
and to call as a witness if plaintiff's expert 'is permitted to 
testify and scores points, and cross-examination is not effective 
in neutralizing hidher. In addition, some counsel commend 
offensive use of a well-credentialed expert when the defendant has 
engaged in a journalistic practice that the average juror would 
have difficulty accepting such as alteration of quotes, relianse 
on confidential sources, or undisclosed taping of interviews, or 
reliance upon a single source. 

H. DEFENDANT'S TRIAL DEMeANOR 

In many of the defense wins, defendants were in a position to 
display with pride their journalistic process and work product. 
More importantly, in all cases the defendants were in a position ' 

to be forthright with the jury, and not forced to take positions 
that the jury could find to be disingenuous, as usually happens in 
cases involving factors 7 ,  9, and 10, subsection IIeF., above. 

The winning defendants attribute their success- to well 
prepared witnesses. Good trial demeanor does not come naturally 
to most reporters and editors, and is achieved through a lengthy 
conditioning process. Only when the witness has thoroughly 
assimilated the facts and the process can h/h concentrate of things 
like eye contact, self-effacement, and similar means of augmenting 
credibility. In several cases (Masson, Meyer, Street) counsel 
spent over 100 hours in preparing the key witness, and in one case 
(Short) made the witness part of the defense team, attending 
depositions, hearings, etc. 

Commonly, the largest hurdle in preparing witnesses for trial 
was overcoming an early bad deposition, usually of the reporter or 
writer. Preparation for the early deposition has to be thorough 
(virtually every question should be anticipated) and witness and 
counsel must overcome the newsperson's 1) resentment and self- 
righteousness over being sued; 2) natural gabbiness, and disin- 
clination to profess lack of knowledge; 3) occasional tendency to 
be casual and flip. The latter two elements require that you get 

-9- 
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across to the reporter the notion, "don't get mad, get evenw and 
that this requires self-discipline and preparation. Counsel need 
to be attentive to the more diffident reporter, who may be 
mortified at being sued, frightened by the process, or otherwise 
need "pumping up." Counsel also found it necessary to spend con- 
siderable time before the deposition listening to the client's 
ideas on how to defend (usually some form of in terrorem discovery 
or a countersuit) and forging an agreement. on the elements, 
sequence and timing of the defense plan; and most importantly, to 
separate these considerations from the goal of the deposition, 
which is to give only answer questions asked. Almost all respond- 
ing defense counsel wish they had spent more time on getting their 
witness "eye on the ballw before their depositions. 

I. UNIMPORTANCE OF PROOF OF ACT[IAL INJURY 

As with the last survey, juries that find liability 
encounter no difficulty awarding sizeable, (Covey, Holtzscheiter, 
Mitchell, Rassam, Woodcock) and even gargantuan sums (Furgason) 
without significant proof of actual injury. 

The judge continues to be a factor in most of the high 
plaintiffs' verdicts by omitting to make pretrial rulings to shape 
the trial, playing into the hands of aggressive plaintiff's counsel 
who benefits from the resulting lack of focus; failing to limit 
plaintiff's counsel to probative evidence that is not unduly 
prejudicial, admonish regarding proper argument, and give 
appropriate elements definitions and limiting instructions before, 
during, and at the end of trial. This phenomenon is discussed in 
detail in the 1991 survey and will not repeated here. In the 
defense verdict cases in which a weak judge presided, counsel 
filled the control vacuum him/herself not only by being well 
prepared but also by being aggressive and exuding a deep personal 
conviction in h/h clients' cause. In cases where the judge was in 
control, some successful defense counsel did their best to get to 
know the judge and limit objections to those that were essential 
or likely to be granted in an effort to create the appearance that 
the judge and defense counsel were of the same mind. In all of the 
defense victories, the judge, defense counsel, or some combination 
of the two, managed to avoid setting the juggernaut rolling in the 
plaintiff's favor. 

K. JURY UNDERSTANDING OF ISSUES 

AS was likewise true with the last survey, it appears that 
jurors rarely understood or correctly applied the "actual malicen 
standard. In the few cases where the jury appeared to have at 
least a partial understanding of the standard of knowing reckless 
falsity (Masson, Street), that understanding was fostered by aid 
from the court in the form of mid-trial and end-of-trial jury 
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instructions and special verdict forms that forced the jury to 
apply the standard and facts which lent themselves to emphasis on 
that particular issue. Prey; Masson; Street; Pesta; see also 
southern Air, in which the jury found for defendant on falsity 
apparently because it found the proof inclusive and that the 
plaintiff had failed to meet its burden. 

Jurors have trouble simulating information that supports the 
defense side through auditory learning processes. Most winning 
defense counsel recommend utilizing visual learning processes 
through as much demonstrative evidence as possible. Visual aids 
such as overhead projections or blowups of documents, and jury 
instructions, diagrams and charts of the journalistic process, aid 
comprehension and avoid confusion. 

Counsel found it easier to keep the issues in focus when the 
court formulated the charge before the trial began, so that counsel 
could refer to it beginning with opening. Masson; Street. Even 
when the charge was not determined before trial, counsel benefitted 
from having the charge given in writing before closing, so that it 
could be used in blow ups and referred to in summation. -.Prey, 
Short. A 

CONCLUSION 

In sum, when counsel for a media defendant in a libel case 
faces a jury trial, he/she should do what we always have done: 

Identify themes by which the defendant can take pride in 
its work product, or at least show that the process that led 
to it, although imperfect and inevitably human, is worth 
preserving. Readily admit mistakes but still be in a position 
to justify the general tenor of the publication and/or the 
effort behind it. If none of these themes appear very 
durable, a well calculated focus on the plaintiff and what he 
did, although risky, may nonetheless carry the day. The more 
unsympathetic and undeserving of recovery the plaintiff, the 
more error, unfairness, and even deviousness will be tolerated 
from the defendant. The more compelling the subject matter, 
the more will be tolerated from the defendant in raising ques- 
tions about the plaintiff's ethics or propriety, notwithstand- 
ing that the defendant does not "have the goodsw on the 
plaintiff. 

~ttempt to enlist the aid of the court in shaping the 
trial well before it begins, with in limine rulings, pretrial 
and mid-trial jury charges, special verdicts, and in securing 
adequate opportunity to learn the biases of potential jurors. 

If there is no theme within the winning profile that fits 
your case, settle or pursue an appellate strategy. 
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