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F a c t u a l and P r o c e d u r a l Background 

L i t t l e , a C h r i s t i a n m i n i s t e r and an A f r i c a n - A m e r i c a n , 

s e r v e s as a councilman f o r the C i t y of A n n i s t o n , a p o s i t i o n i n 

which he has s e r v e d s i n c e he was f i r s t e l e c t e d i n 2000. In 

e a r l y 2007, L i t t l e , a c t i n g on the recommendation of P h i l l i p 

White, then mayor of Uniontown, c o n t a c t e d Yolanda J a c k s o n , a 

human-resource-management c o n s u l t a n t , about p o s s i b l y 

a d d r e s s i n g what L i t t l e c o n s i d e r e d t o be the s u b s t a n d a r d 

p r a c t i c e s of the human-resources department of the C i t y of 

A n n i s t o n . On F e b r u a r y 10, 2007, L i t t l e drove t o Uniontown, 

p i c k e d up J a c k s o n , and then drove t o Demopolis w i t h her, where 

the two d i n e d and c o n v e r s e d f o r one and a h a l f t o two hours, 

a l l a t the expense of the C i t y of A n n i s t o n . A f t e r d i n n e r , 

L i t t l e drove Jackson back t o Uniontown, dropped her a t the 

c i t y h a l l , and then drove back t o A n n i s t o n . The next day, 

Jackson s e n t her resume t o L i t t l e , i n d i c a t i n g her w i l l i n g n e s s 

t o a s s i s t i n d e v e l o p i n g new human-resources p o l i c i e s and 

p r o c e d u r e s f o r the C i t y of A n n i s t o n . 

L i t t l e recommended Jackson t o the o t h e r c i t y - c o u n c i l 

members, but they were i n i t i a l l y " c o o l about i t . " A year 

l a t e r , however, the c i t y c o u n c i l renewed i t s i n t e r e s t i n the 
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ma t t e r and L i t t l e , a f t e r meeting a g a i n w i t h J a c k s o n i n 

Uniontown, a r r a n g e d f o r her and Mayor White t o a t t e n d a c i t y -

c o u n c i l meeting i n A p r i l 2008. A t t h a t meeting, i n which 

Jackson i n f o r m e d the c o u n c i l of her q u a l i f i c a t i o n s and Mayor 

White r e l a t e d the success of Jackson's e f f o r t s i n h e l p i n g 

Uniontown w i t h i t s human-resources problems, the c i t y c o u n c i l 

v o t e d 5-0 t o h i r e J a c k s o n t o p e r f o r m an a u d i t of the human-

r e s o u r c e s p r a c t i c e s of the C i t y of A n n i s t o n a t a c o s t of 

$2,500. F o l l o w i n g the c o u n c i l meeting, L i t t l e took Jackson 

and Mayor White t o d i n n e r i n A n n i s t o n . 

Jackson t h e r e a f t e r p erformed an a u d i t of the human-

r e s o u r c e s p r a c t i c e s of the C i t y of A n n i s t o n . Jackson d i d not 

meet p e r s o n a l l y w i t h L i t t l e d u r i n g the a u d i t i n g p r o c e s s ; 

however, L i t t l e d i d t a l k w i t h Jackson on the t e l e p h o n e s e v e r a l 

t i m e s . A f t e r the a u d i t was completed, L i t t l e a l s o drove t o 

Uniontown and t a l k e d w i t h Jackson about the a u d i t f o r about 

20 minutes. The r e c o r d does not i n d i c a t e any o t h e r 

i n t e r a c t i o n between L i t t l e and Jackson. 

In November 2008, John Spain was e l e c t e d t o the A n n i s t o n 

c i t y c o u n c i l . At a F e b r u a r y 18, 2009, c i t y - c o u n c i l meeting, 

Spain q u e s t i o n e d the u s e f u l n e s s of the a u d i t conducted by 
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Jackson and s t a t e d h i s i n t e n t i o n t o i n v e s t i g a t e the m a t t e r . 

N i c h o l s , a r e p o r t e r f o r The A n n i s t o n S t a r , which i s a 

newspaper owned and p u b l i s h e d by CPC, i n t e r v i e w e d S p a i n and 

L i t t l e a f t e r the meeting. Based on her notes from the meeting 

and her i n t e r v i e w s , N i c h o l s wrote a s t o r y t h a t appeared on the 

f r o n t page of The A n n i s t o n S t a r on F e b r u a r y 19, 2009, under 

the h e a d l i n e : " Spain wants I n v e s t i g a t i o n i n t o HR a u d i t o r d e r e d 

by L i t t l e . " In t h a t s t o r y , N i c h o l s r e l a t e d some f a c t s and 

o p i n i o n s of c e r t a i n C i t y of A n n i s t o n o f f i c i a l s , i n c l u d i n g 

S p a i n , t h a t i n d i c a t e d t h a t the a u d i t had been p o o r l y performed 

and had y i e l d e d n o t h i n g p r o d u c t i v e . In a d d i t i o n , the s t o r y 

s t a t e d : 

" S p a i n a l s o s a i d t h e r e i s a buzz i n the c i t y 
t h a t L i t t l e had or has a p e r s o n a l r e l a t i o n s h i p w i t h 
Jackson and t h a t ' s why he pushed f o r her h i r i n g l a s t 
y e a r . 

" ' I f t h i s i s not the case, i t s v e r y u n f a i r t o 
Councilman L i t t l e , ' S p a i n s a i d . ' I f t h e r e i s 
substance t o i t , i t needs t o be d i s c l o s e d . ' 

" L i t t l e , who i s not m a r r i e d , s a i d he i s not 
i n v o l v e d p e r s o n a l l y w i t h J ackson. 

" ' I know a l o t of p e o p l e , ' he s a i d . 'But I've 
never had a r e l a t i o n s h i p w i t h t h a t g i r l . And i f I 
d i d have a r e l a t i o n s h i p w i t h h e r , t h a t wouldn't 
r e l a t e t o the c i t y anyway.' 

4 



2090705 

" S e v e r a l attempts t o re a c h Jackson t h i s week 

f a i l e d . " 

N i c h o l s s u b m i t t e d an a f f i d a v i t i n sup p o r t of the motion 

f o r a summary judgment i n which she s t a t e d t h a t , i n her 

i n t e r v i e w w i t h S p a i n , " Spain made statements t o which he was 

a t t r i b u t e d i n the a r t i c l e . " N i c h o l s s t a t e d t h a t i t had been 

her u n d e r s t a n d i n g from statements made by Spain d u r i n g t h a t 

i n t e r v i e w t h a t " t h e r e were rumors i n the community t h a t 

C o u n c i l member L i t t l e may have been d a t i n g a c o n s u l t a n t h i r e d 

by the C i t y . " In her d e p o s i t i o n , N i c h o l s c l a r i f i e d t h a t S p a i n 

had a l s o i n d i c a t e d t o her t h a t t h e r e was a "buzz" t h a t L i t t l e 

had based h i s d e c i s i o n t o "push" f o r Jackson's h i r i n g due t o 

t h e i r rumored p e r s o n a l r e l a t i o n s h i p . In b o t h her a f f i d a v i t 

and her d e p o s i t i o n t e s t i m o n y , N i c h o l s a t t e s t e d t h a t she had 

quoted Spain and L i t t l e a c c u r a t e l y i n the s t o r y . Bob D a v i s , 

the e d i t o r of The A n n i s t o n S t a r , t e s t i f i e d i n h i s d e p o s i t i o n 

t h a t he had c o n t r i b u t e d t o the s t o r y by n o t i n g t h a t L i t t l e was 

not a m a r r i e d man, i n o r d e r t o g i v e the s t o r y " g r e a t e r 

c o n t e x t . " 

N i c h o l s s t a t e d i n her a f f i d a v i t t h a t she d i d not w r i t e 

the s t o r y out of i l l w i l l , s p i t e , or m a l i c e toward anyone, 

but, she s t a t e d , she was s i m p l y r e p o r t i n g the words of Spain 
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as t o l d t o her as p a r t of her j o b as a r e p o r t e r . N i c h o l s 

f u r t h e r a t t e s t e d i n her a f f i d a v i t t h a t she had no concerns or 

doubts about the a c c u r a c y of the i n f o r m a t i o n quoted i n the 

s t o r y . In her d e p o s i t i o n , however, N i c h o l s c l a r i f i e d t h a t she 

had not i n v e s t i g a t e d whether, i n f a c t , a rumor was c i r c u l a t i n g 

about L i t t l e and Jac k s o n ; she c o u l d v e r i f y o n l y t h a t S p a i n had 

a s s e r t e d as much. As f o r c h e c k i n g the f a c t u a l b a s i s of the 

a l l e g e d rumor, N i c h o l s t e s t i f i e d t h a t she had i n q u i r e d of 

L i t t l e and had attempted t o c o n t a c t J ackson. A l t h o u g h N i c h o l s 

and Davis b o t h t e s t i f i e d t h a t they had no reason t o doubt the 

v e r a c i t y of L i t t l e ' s d e n i a l , and a l t h o u g h N i c h o l s had not been 

a b l e t o r e a c h Jackson, N i c h o l s d e c i d e d t o run the s t o r y 

anyway. Furthermore, d e s p i t e the f a c t t h a t H a r r y Brandt 

A y e r s , the p u b l i s h e r of The A n n i s t o n S t a r , t e s t i f i e d t h a t he 

knew S p a i n d i d not l i k e L i t t l e and t h a t the newspaper had a 

p o l i c y of d o u b l e - c h e c k i n g p a r t i c u l a r l y d i v i s i v e remarks, no 

e d i t o r or o t h e r p e r s o n employed by the newspaper had attempted 

t o a s c e r t a i n the f a c t u a l b a s i s of Spain's s t a t e m e n t s . 

On Feb r u a r y 20, 2009, The A n n i s t o n S t a r ran an e d i t o r i a l 

a u t h o r e d by D a v i s , e n t i t l e d : "Ben's g r e a t e s t h i t s : A l i t a n y of 

c r u m b l i n g p l a n s . " In t h a t e d i t o r i a l , Davis s t a t e d : 
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"Most r e c e n t l y we've l e a r n e d more d e t a i l s about 
Councilman Ben L i t t l e ' s s w eetheart HR a u d i t d e a l . 
A t L i t t l e ' s u r g i n g , A n n i s t o n p a i d Yolanda Jackson of 
Uniontown $2,500 t o examine the c i t y ' s human 
r e s o u r c e s p r a c t i c e s . Working f o r what c i t y 
o f f i c i a l s say i s a few hours and she c l a i m s was 
s e v e r a l days, Jackson produced a r e p o r t t h a t i s 
v i r t u a l l y u s e l e s s . Not one recommendation has been 
implemented." 

Davis then r e c o u n t e d s e v e r a l o t h e r endeavors L i t t l e had 

undertaken w h i l e he was a councilman t h a t Davis c o n s i d e r e d t o 

have been u n s u c c e s s f u l . 

On F e b r u a r y 24, 2009, c o u n s e l f o r L i t t l e wrote a l e t t e r 

t o A y e r s , r e q u e s t i n g t h a t the newspaper r e t r a c t c e r t a i n 

s tatements c o n t a i n e d i n the s t o r y and the e n t i r e e d i t o r i a l , 

b o t h of which L i t t l e c o n s i d e r e d t o be f a l s e and m a l i c i o u s . 1 

1 S e c t i o n 6-5-186, A l a . Code 1975, p r o v i d e s : 
II 

V i n d i c t i v e or p u n i t i v e damages s h a l l not be 
r e c o v e r e d i n any a c t i o n f o r l i b e l on account of any 
p u b l i c a t i o n u n l e s s (1) i t s h a l l be proved t h a t the 
p u b l i c a t i o n was made by the defendant w i t h knowledge 
t h a t the matter p u b l i s h e d was f a l s e , or w i t h 
r e c k l e s s d i s r e g a r d of whether i t was f a l s e or not, 
and (2) i t s h a l l be pr o v e d t h a t f i v e days b e f o r e the 
commencement of the a c t i o n the p l a i n t i f f s h a l l have 
made w r i t t e n demand upon the defendant f o r a p u b l i c 
r e t r a c t i o n of the charge or matter p u b l i s h e d ; and 
the defendant s h a l l have f a i l e d or r e f u s e d t o 
p u b l i s h w i t h i n f i v e days, i n as prominent and p u b l i c 
a p l a c e or manner as the charge or ma t t e r p u b l i s h e d 
o c c u p i e d , a f u l l and f a i r r e t r a c t i o n of such charge 
or m a t t e r . " 
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S p e c i f i c a l l y , L i t t l e ' s c o u n s e l m a i n t a i n e d t h a t L i t t l e had not 

o r d e r e d the a u d i t or h i r e d Jackson b u t, r a t h e r , t h a t the 

A n n i s t o n c i t y c o u n c i l had v o t e d 5-0 t o r e t a i n J a c k s o n . 

L i t t l e ' s c o u n s e l a l s o a s s e r t e d t h a t the s t o r y had r e p e a t e d 

f a l s e g o s s i p p r o v i d e d by S p a i n , who was d e s c r i b e d i n the 

l e t t e r as "a w e l l known opponent of Mr. L i t t l e on the c i t y 

c o u n c i l , " t o the e f f e c t t h a t L i t t l e had "pushed" f o r Jackson's 

h i r i n g because L i t t l e had a p e r s o n a l r e l a t i o n s h i p w i t h 

J a c k s o n . L i t t l e ' s c o u n s e l f u r t h e r o b j e c t e d t o the 

c h a r a c t e r i z a t i o n of the a u d i t i n the e d i t o r i a l as a 

"swe e t h e a r t " d e a l t h a t L i t t l e had "urged" the c o u n c i l t o make. 

On Fe b r u a r y 26, 2009, L i t t l e ' s c o u n s e l s e n t a proposed 

r e t r a c t i o n t o c o u n s e l f o r CPC. On Fe b r u a r y 27, 2009, i n an 

a r t i c l e e n t i t l e d "For the Records" t h a t was p r i n t e d on page 

two of t h a t day's e d i t i o n of The A n n i s t o n S t a r , the f o l l o w i n g 

appeared: 

"A h e a d l i n e f o r a Feb. 19 a r t i c l e i n The 
A n n i s t o n S t a r m i s c h a r a c t e r i z e d A n n i s t o n C i t y 
Councilman Ben L i t t l e ' s r o l e i n h i r i n g a c o n t r a c t o r 
t o a u d i t the c i t y ' s human r e s o u r c e s p r a c t i c e s . In 
f a c t , the c o u n c i l as a whole o r d e r e d the a u d i t . The 
S t a r a p o l o g i z e s t o Councilman L i t t l e f o r t h i s e r r o r . 

L i t t l e a s s e r t s t h a t he asked f o r the r e t r a c t i o n i n o r d e r t o 
comply w i t h the s t a t u t e . 
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"Furthermore, the a r t i c l e quoted another c i t y 
c ouncilman c o n c e r n i n g the e x i s t e n c e of rumors 
c i r c u l a t i n g t h a t L i t t l e had some type of p e r s o n a l 
r e l a t i o n s h i p w i t h the c o n t r a c t o r h i r e d by the e n t i r e 
c o u n c i l . In c o n t e x t , i t was c l e a r t h a t the person 
quoted was not s t a t i n g whether or not the rumors 
were t r u e and the per s o n was e x p r e s s l y quoted as 
s a y i n g t h a t i f the rumors were u n t r u e , those 
s p r e a d i n g the rumors would be u n f a i r t o bot h L i t t l e 
and the c o n t r a c t o r . The A n n i s t o n S t a r wishes t o 
make a b s o l u t e l y c l e a r t h a t i t has not and i s not 
a l l e g i n g t h a t such a r e l a t i o n s h i p e x i s t s or t h a t 
such rumors have a f a c t u a l b a s i s . In f a c t , L i t t l e 
has vehemently d e n i e d such a r e l a t i o n s h i p e x i s t s . " 

L a t e r t h a t day, L i t t l e ' s c o u n s e l wrote CPC's c o u n s e l , 

o b j e c t i n g because he had not r e v i e w e d or approved the 

f o r e g o i n g a r t i c l e b e f o r e i t was p u b l i s h e d and demanding 

d i f f e r e n t w o r d i n g t o appear on the f r o n t page of the 

newspaper. No f u r t h e r c o r r e c t i o n appeared i n the pages of The 

A n n i s t o n S t a r . 

On March 24, 2009, another e d i t o r i a l appeared i n The 

A n n i s t o n S t a r i n which i t was r e c o u n t e d t h a t some i n d i v i d u a l s 

had t a k e n c o p i e s of p a s t e d i t o r i a l s t h a t were c r i t i c a l of 

L i t t l e and had "penned t h r e a t s t o L i t t l e ' s l i f e i n the 

margins." That e d i t o r i a l quoted L i t t l e as b l a m i n g the 

e d i t o r i a l b o a r d of The A n n i s t o n S t a r f o r p r o v o k i n g the death 

t h r e a t s through i t s " v i c i o u s and i n c o r r e c t " e d i t o r i a l s . That 

e d i t o r i a l then s t a t e d : 
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i n a c c u r a c i e s i n " L i t t l e has so f a r proven no major 
the e d i t o r i a l s . In f a c t , the paper d i d run a minor 
c o r r e c t i o n and an apology on a news s t o r y , a f t e r the 
m i s t a k e was brought t o the paper's a t t e n t i o n . But 
L i t t l e has p r e s e n t e d no e v i d e n c e of ' v i c i o u s n e s s ' or v i c i o u s n e s s ' or 
' i n c o r r e c t n e s s ' t o the newspaper, even though he has 
been i n v i t e d t o . " 

That e d i t o r i a l ended w i t h an i n v i t a t i o n f o r L i t t l e t o use 

space i n the newspaper f o r any r e b u t t a l . In a l e t t e r d a t e d 

March 27, 2009, L i t t l e ' s c o u n s e l o b j e c t e d t o the 

c h a r a c t e r i z a t i o n of the e a r l i e r "For the Records" a r t i c l e as 

a "minor c o r r e c t i o n " and asked f o r another r e t r a c t i o n , which 

r e q u e s t was not g r a n t e d . 

L i t t l e f i l e d a c o m p l a i n t a g a i n s t CPC and N i c h o l s , as w e l l 

as s e v e r a l f i c t i t i o u s l y named d e f e n d a n t s , on May 18, 2009. In 

t h a t c o m p l a i n t , L i t t l e a l l e g e d t h a t CPC and N i c h o l s had 

m a l i c i o u s l y p u b l i s h e d f a l s e and defamatory statements about 

L i t t l e i n the Febr u a r y 19 s t o r y and i n the Fe b r u a r y 20 

e d i t o r i a l t h a t had not been e f f e c t i v e l y r e t r a c t e d . L i t t l e 

f u r t h e r a s s e r t e d : 

" [ L i t t l e ] a v e r s t h a t [CPC] has waged a l o n g 
campaign t o l i b e l and v i l i f y L i t t l e i n the A n n i s t o n 
community c a l l i n g him names such as 'a crank.' The 
o b j e c t of the campaign was r a c i a l i n n a t u r e and was 
i n t e n d e d t o make [ L i t t l e ] an o b j e c t of s c o r n and 
h a t r e d i n the A n n i s t o n , Alabama community because of 
[ L i t t l e ' s ] e f f o r t s t o a i d the A f r i c a n - A m e r i c a n 
community t o have a f a i r v o i c e i n A n n i s t o n community 

10 



2090705 

a f f a i r s , even i f t h a t v o i c e i s not p l e a s i n g t o the 
A n n i s t o n w h i t e community. The e f f e c t of the campaign 
of [CPC] has been t o c r e a t e an atmosphere of h a t r e d 
of L i t t l e i n which [CPC's] views of the good of the 
community was b e l i e v e d t o r e q u i r e the e l i m i n a t i o n of 
L i t t l e from the a f f a i r s of the C i t y of A n n i s t o n . " 

L i t t l e a v e r r e d t h a t , as a d i r e c t r e s u l t of the "campaign of 

v i l i f i c a t i o n " committed by CPC, death t h r e a t s w r i t t e n i n the 

margin of The A n n i s t o n S t a r e d i t o r i a l s had been p l a c e d i n 

p u b l i c p l a c e s throughout A n n i s t o n . L i t t l e a s s e r t e d c l a i m s of 

l i b e l and the t o r t of o u trage and sought compensatory and 

p u n i t i v e damages. 

CPC and N i c h o l s f i l e d an answer and a c o u n t e r c l a i m under 

the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t . See § 12-19-270 e t 

seq., A l a . Code 1975. A f t e r t a k i n g the d e p o s i t i o n of L i t t l e , 

CPC and N i c h o l s f i l e d a motion f o r a summary judgment on 

September 4, 2009. See Rule 56, A l a . R. C i v . P. L i t t l e 

responded w i t h a b r i e f i n o p p o s i t i o n t o the motion, but he 

a l s o r e q u e s t e d t o postpone a h e a r i n g on the motion i n o r d e r t o 

complete d i s c o v e r y . See Rule 5 6 ( f ) , A l a . R. C i v . P. A f t e r 

c o m p l e t i n g much of t h a t d i s c o v e r y , L i t t l e f i l e d a second 

response t o the summary-judgment motion. The t r i a l c o u r t 

h e a r d arguments on the motion on F e b r u a r y 22, 2010. The t r i a l 

c o u r t e n t e r e d a summary judgment i n f a v o r of CPC and N i c h o l s 
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as t o b o t h c l a i m s s e t out i n the c o m p l a i n t . L i t t l e then 

t i m e l y a p p e a l e d t o the Supreme Court of Alabama; t h a t c o u r t 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), 

A l a . Code 1975. 2 

I s s u e s on A p p e a l 

L i t t l e m a i n t a i n s t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

the summary-judgment motion on h i s l i b e l and the t o r t - o f -

o utrage c l a i m s . L i t t l e contends t h a t he p r e s e n t e d s u f f i c i e n t 

e v i d e n c e i n d i c a t i n g t h a t N i c h o l s and CPC m a l i c i o u s l y p u b l i s h e d 

a f a l s e and defamatory rumor about him so t h a t they are not 

p r o t e c t e d from an a c t i o n f o r damages by the F i r s t Amendment t o 

the U n i t e d S t a t e s C o n s t i t u t i o n . See New York Times v.  

S u l l i v a n , 376 U.S. 254 (1964). L i t t l e a l s o contends t h a t he 

produced s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t CPC committed 

a c t s of outrageous conduct by p u b l i s h i n g r a c i a l l y m o t i v a t e d 

2The t r i a l c o u r t d i d not r u l e on the c o u n t e r c l a i m f i l e d 
by CPC and N i c h o l s ; however, " [ o ] u r caselaw has ... c l a r i f i e d 
t h a t the f a i l u r e of a t r i a l c o u r t t o s p e c i f i c a l l y r e s e r v e 
j u r i s d i c t i o n over an [Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t ] 
c l a i m i n a summary-judgment o r d e r i m p l i e d l y d i s p o s e s of the 
c l a i m and r e n d e r s the summary judgment f i n a l . See G o nzalez,  
LLC v. D i V i n c e n t i , 844 So. 2d 1196, 1201 ( A l a . 2002) . 
A c c o r d i n g l y , we h o l d t h a t the summary judgment i s a f i n a l 
judgment t h a t w i l l s u p p o r t an a p p e a l . " McGough v. G & A,  
I n c . , 999 So. 2d 898, 903 ( A l a . C i v . App. 2007). 

12 



2090705 

a t t a c k s on L i t t l e t h a t caused him t o be s u b j e c t e d t o death 

t h r e a t s and t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t h i s 

t o r t - o f - o u t r a g e c l a i m was subsumed i n h i s l i b e l c l a i m . 

A n a l y s i s 

A. The L i b e l C l a i m 

In o r d e r f o r a p u b l i c f i g u r e , l i k e L i t t l e , see M o b i l e  

P r e s s R e g i s t e r , I n c . v. F a u l k n e r , 372 So. 2d 1282 ( A l a . 1979), 

t o r e c o v e r compensatory or p u n i t i v e damages f o r l i b e l , t h a t 

p u b l i c f i g u r e must prove t h a t the defendant, w i t h a c t u a l 

m a l i c e , p u b l i s h e d t o another w r i t t e n or p r i n t e d m a t e r i a l 

c o n t a i n i n g a f a l s e and defamatory statement c o n c e r n i n g the 

p u b l i c f i g u r e , which i s e i t h e r a c t i o n a b l e w i t h o u t h a v i n g t o 

prove s p e c i a l harm (per se) or a c t i o n a b l e upon p r o o f of 

s p e c i a l harm (per quod). See Ex p a r t e C r a w f o r d Broad. Co., 

904 So. 2d 221, 225 ( A l a . 2004). In t h i s case, CPC and 

N i c h o l s moved f o r a summary judgment on the grounds t h a t the 

statements upon which L i t t l e p r e d i c a t e d h i s l i b e l c l a i m were 

not f a l s e or defamatory, t h a t they e n j o y q u a l i f i e d immunity 

from l i a b i l i t y f o r p u b l i s h i n g those s t a t e m e n t s , and t h a t the 

statements were not p u b l i s h e d w i t h a c t u a l m a l i c e . On a p p e a l , 

L i t t l e c h a l l e n g e s each of those grounds as b e i n g i n s u f f i c i e n t , 
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e i t h e r f a c t u a l l y or l e g a l l y , t o s u p p o r t the summary judgment 

e n t e r e d by the t r i a l c o u r t . 

1. The " T r u t h " Argument 

In h i s c o m p l a i n t , L i t t l e a l l e g e d t h a t CPC and N i c h o l s 

l i b e l e d him i n the F e b r u a r y 19, 2009, s t o r y by s t a t i n g : " Spain 

a l s o s a i d t h e r e i s a buzz i n the c i t y t h a t L i t t l e had or has 

a p e r s o n a l r e l a t i o n s h i p w i t h Jackson and t h a t i s why [ L i t t l e ] 

pushed her f o r h i r i n g l a s t y e a r . " L i t t l e f u r t h e r e s s e n t i a l l y 

a s s e r t s t h a t CPC and N i c h o l s r e i t e r a t e d those f a c t s i n the 

e d i t o r i a l p u b l i s h e d on F e b r u a r y 20, 2009, i n which D a v i s , 

a f t e r r e f e r r i n g t o " L i t t l e ' s s weetheart HR a u d i t d e a l , " wrote: 

"At L i t t l e ' s u r g i n g , A n n i s t o n p a i d Yolanda Jackson of 

Uniontown $2,500 t o examine the c i t y ' s human r e s o u r c e s 

p r a c t i c e s . " 3 CPC and N i c h o l s a s s e r t e d i n t h e i r summary-

judgment motion t h a t a l l the a l l e g e d l y o f f e n s i v e statements 

were " s u b s t a n t i a l l y t r u e . " See 1 Alabama P a t t e r n J u r y 

3 L i t t l e a r g u a b l y c l a i m e d i n the t r i a l c o u r t t h a t he had 
a l s o been defamed by o t h e r statements c o n t a i n e d i n e d i t o r i a l s 
p u b l i s h e d i n The A n n i s t o n S t a r ; however, on a p p e a l , L i t t l e 
does not argue t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 
summary judgment as t o any l i b e l c l a i m based on those o t h e r 
s t a t e m e n t s . Hence, we do not address those c l a i m s on a p p e a l . 
See Rogers & W i l l a r d , I n c . v. Harwood, 999 So. 2d 912, 923 
( A l a . C i v . App. 2007) ("This c o u r t w i l l not c o n s i d e r on a p p e a l 
i s s u e s t h a t are not p r o p e r l y p r e s e n t e d and argued i n b r i e f . " ) . 
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I n s t r u c t i o n s : C i v i l 23.04 (2d ed. Supp. 2009) ("In d e t e r m i n i n g 

whether the statement was t r u e or f a l s e , you must not c o n s i d e r 

whether the statement was a b s o l u t e l y and i n a l l r e s p e c t s 

a c c u r a t e , but r a t h e r whether the statement was s u b s t a n t i a l l y 

a c c u r a t e and a c c u r a t e i n a l l m a t e r i a l r e s p e c t s w i t h r e g a r d t o 

the p l a i n t i f f . " ) . 

CPC and N i c h o l s i n i t i a l l y argue t h a t L i t t l e a d m i t t e d t h a t 

he had a p e r s o n a l r e l a t i o n s h i p w i t h J a c k s o n . I t i s c l e a r , 

however, t h a t L i t t l e d i d not admit t o any p e r s o n a l 

r e l a t i o n s h i p w i t h J a c k s o n . L i t t l e a c t u a l l y d e n i e d the 

e x i s t e n c e of such a r e l a t i o n s h i p b o t h i n h i s i n t e r v i e w w i t h 

N i c h o l s and i n h i s d e p o s i t i o n t e s t i m o n y . L i t t l e t e s t i f i e d 

t h a t he had never even he a r d of Jackson b e f o r e Mayor White 

recommended her as a human-resources c o n s u l t a n t . T h e r e a f t e r , 

L i t t l e met w i t h Jackson s e v e r a l t i m e s , d i n e d w i t h Jackson on 

two o c c a s i o n s , once w i t h Mayor White i n a t t e n d a n c e , and t a l k e d 

w i t h her over the t e l e p h o n e on f o u r or f i v e o c c a s i o n s . CPC 

and N i c h o l s d i d not p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t 

L i t t l e and Jackson d i s c u s s e d a n y t h i n g o t h e r than the o f f i c i a l 

b u s i n e s s f o r which Jackson was u l t i m a t e l y engaged. The r e c o r d 

c e r t a i n l y does not i n d i c a t e t h a t L i t t l e engaged i n a " p e r s o n a l 
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r e l a t i o n s h i p " as opposed t o a b u s i n e s s r e l a t i o n s h i p w i t h 

J a c k s o n . Hence, we r e j e c t the f a c t u a l argument t h a t L i t t l e 

a d m i t t e d t o a p e r s o n a l r e l a t i o n s h i p , e i t h e r e x p r e s s l y or 

i m p l i e d l y , and we conclude t h a t CPC and N i c h o l s d i d not 

produce any e v i d e n c e i n d i c a t i n g t h a t L i t t l e and Jackson d i d , 

i n f a c t , engage i n a p e r s o n a l r e l a t i o n s h i p of any k i n d . 

CPC and N i c h o l s a d m i t t e d t h a t L i t t l e d i d not, as the 

h e a d l i n e t o the F e b r u a r y 19 s t o r y a l l e g e d , o r d e r the human-

r e s o u r c e s a u d i t . CPC and N i c h o l s a l s o d i d not argue i n t h e i r 

summary-judgment motion t h a t the e v i d e n c e showed t h a t L i t t l e 

had "pushed" or o t h e r w i s e e x h o r t e d the c i t y c o u n c i l t o h i r e 

Jackson because of L i t t l e and Jackson's a l l e g e d p e r s o n a l 

r e l a t i o n s h i p . L i t t l e t e s t i f i e d t h a t he had recommended 

Jackson s o l e l y on the b a s i s of h i s c o n v e r s a t i o n s w i t h Mayor 

White and the p e r c e i v e d need f o r Jackson's c o n s u l t i n g 

s e r v i c e s . CPC and N i c h o l s p r e s e n t e d no e v i d e n c e t o the 

c o n t r a r y . Thus, the u n d i s p u t e d e v i d e n c e i n the r e c o r d shows 

t h a t L i t t l e d i d not recommend t h a t Jackson p e r f o r m the a u d i t 

because of h i s and L i t t l e ' s a l l e g e d p e r s o n a l r e l a t i o n s h i p . 

D e s p i t e the f o r e g o i n g , CPC and N i c h o l s argue t h a t L i t t l e 

d i d not p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t they d i s s e m i n a t e d 
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a f a l s e h o o d . B a s i c a l l y , CPC and N i c h o l s m a i n t a i n , as a s s e r t e d 

i n the Febr u a r y 26 " c o r r e c t i o n " p r i n t e d i n the "For the 

Records" a r t i c l e , t h a t they d i d not p r i n t a s t o r y s t a t i n g 

t h a t L i t t l e and Jackson a c t u a l l y had engaged i n a p e r s o n a l 

r e l a t i o n s h i p or t h a t , based on t h a t r e l a t i o n s h i p , L i t t l e had, 

i n f a c t , pushed f o r Jackson t o be r e t a i n e d f o r the a u d i t . 

They contend t h a t t h e y p u b l i s h e d a s t o r y t h a t o n l y r e p o r t e d 

t h a t S p a i n had s a i d t h a t t h e r e was a rumor t o t h a t e f f e c t 

c i r c u l a t i n g around A n n i s t o n . They contend t h a t , because they 

a c c u r a t e l y quoted S p a i n , a l o n g w i t h L i t t l e ' s d e n i a l of the 

rumor, th e y t r u t h f u l l y r e p o r t e d the events o c c u r r i n g d u r i n g 

and a f t e r the Febr u a r y 18 c i t y - c o u n c i l meeting. 4 The t r i a l 

4 L i t t l e t a k e s i s s u e w i t h t h a t argument. L i t t l e contends 
t h a t , i n her a f f i d a v i t , N i c h o l s s t a t e d o n l y t h a t S p a i n had 
t o l d her t h a t he had hear d a rumor t h a t L i t t l e was or had been 
i n v o l v e d p e r s o n a l l y w i t h J ackson, but t h a t , l a t e r , i n her 
d e p o s i t i o n , N i c h o l s added t h a t Spain had a l s o s t a t e d t h a t the 
rumor accused L i t t l e of p u s h i n g f o r the a u d i t due t o t h a t 
p e r s o n a l r e l a t i o n s h i p . We d i s a g r e e . In her a f f i d a v i t , 
N i c h o l s s t a t e d g e n e r a l l y t h a t S p a i n had made a l l the 
statements t h a t she had a t t r i b u t e d t o him i n the s t o r y , which 
would i n c l u d e the statement t h a t i t was rumored t h a t L i t t l e 
had pushed f o r the a u d i t due t o h i s a l l e g e d p e r s o n a l 
r e l a t i o n s h i p w i t h J a c k s o n . In her a f f i d a v i t , N i c h o l s d i d not 
address t h a t p a r t i c u l a r a l l e g a t i o n made by Spain f u r t h e r , but 
the f a c t t h a t she d i d not f u r t h e r d i s c u s s the a l l e g a t i o n does 
not render her l a t e r , more s p e c i f i c , d e p o s i t i o n t e s t i m o n y 
i n c o n s i s t e n t w i t h her a f f i d a v i t . Hence, we conclude t h a t the 
r e c o r d c o n t a i n s e s s e n t i a l l y u n d i s p u t e d e v i d e n c e i n d i c a t i n g 
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c o u r t noted t h a t , r e g a r d l e s s of the f a l s i t y of the rumor, 

L i t t l e had f a i l e d t o prove t h a t t h e r e was not a rumor f l o a t i n g 

around A n n i s t o n as d e s c r i b e d by Spain t o N i c h o l s . CPC and 

N i c h o l s argue t h a t , w i t h o u t such e v i d e n c e , t h e y cannot be 

l i a b l e f o r merely c i r c u l a t i n g Spain's s t a t e m e n t s . 

That argument has l o n g been r e j e c t e d i n l i b e l a c t i o n s 

a g a i n s t a newspaper p u b l i s h e r . 

"The f a c t t h a t the p u b l i c a t i o n of the scand a l o u s 
m a t t e r p u r p o r t s t o be based on rumor i s no defense. 
P u b l i c a t i o n of l i b e l o u s m a t t e r , a l t h o u g h p u r p o r t i n g 
t o be spoken by a t h i r d p e r s o n , does not p r o t e c t the 
p u b l i s h e r , who i s l i a b l e f o r what he p u b l i s h e s . 
Stephens v. Commercial News Co., 164 I l l . App. 6 
[ ( 1 9 1 1 ) ] ; Cooper v. Lawrence, 204 I l l . App. 261-270 
[1917 ) ] ; O'Malley v. I l l i n o i s P u b l i s h i n g & P r i n t i n g  
Co., 194 I l l . App. 544 [ ( 1 9 1 5 ) ] . Very p e r t i n e n t t o 
t h i s p o i n t i s the comment i n N e w e l l on S l a n d e r and 
L i b e l , 4th Ed., § 300. 'A man cannot say t h e r e i s a 
s t o r y i n c i r c u l a t i o n t h a t A. p o i s o n e d h i s w i f e or B. 
p i c k s C.'s pocket i n the omnibus, or t h a t D. has 
committed a d u l t e r y , and r e l a t e the s t o r y , and when 
c a l l e d upon t o answer say: "There was such a s t o r y 
i n c i r c u l a t i o n ; I but r e p e a t e d what I heard, and had 
no d e s i g n t o c i r c u l a t e i t or c o n f i r m i t " ; and f o r 
two v e r y p l a i n r e a s o n s : (1) The r e p e t i t i o n o f the 
s t o r y must i n the n a t u r e of t h i n g s g i v e i t c u r r e n c y ; 
and (2) the r e p e t i t i o n w i t h o u t the e x p r e s s i o n of 
d i s b e l i e f w i l l c o n f i r m i t . The danger--an obvious 
o n e - - i s t h a t bad men may g i v e c u r r e n c y t o s l a n d e r o u s 
r e p o r t s , and then f i n d i n t h a t c u r r e n c y t h e i r own 

t h a t , i n the s t o r y , N i c h o l s s i m p l y reproduced the statements 
made by S p a i n . 
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p r o t e c t i o n from the j u s t consequences of a 
r e p e t i t i o n . ' " 

Cobbs v. Chicago Defender, 308 I l l . App. 55, 31 N.E.2d 323, 

325 (1941). See a l s o Davis v. Macon T e l . P u b l ' g . Co., 93 Ga. 

App. 633, 639-40, 92 S.E.2d 619, 625 (1956) ("The f a c t t h a t 

the charges made were based upon he a r s a y i n no manner r e l i e v e s 

the defendant of l i a b i l i t y . Charges based upon he a r s a y are the 

e q u i v a l e n t i n law t o d i r e c t c h a r g e s . " ) . 

In M a r t i n v. W i l s o n P u b l i s h i n g Co., 497 A.2d 322 (R.I. 

1985), a newspaper p u b l i s h e d an a r t i c l e about a l o c a l r e a l -

e s t a t e d e v e l o p e r i n which the newspaper s c o l d e d l o c a l 

r e s i d e n t s f o r s p r e a d i n g a rumor t h a t the d e v e l o p e r had caused 

or p r o f i t e d from a r a s h of arsons i n areas he was d e v e l o p i n g . 

The d e v e l o p e r sued the newspaper p u b l i s h e r a r g u i n g t h a t 

"the newspaper e s s e n t i a l l y r e p o r t e d the e x i s t e n c e 
... of f a l s e , defamatory rumors c i r c u l a t i n g about 
town c o n n e c t i n g [the d e v e l o p e r ] w i t h a r a s h of 
i n c e n d i a r y f i r e s , d e s p i t e the f a c t t h a t the 
newspaper had no b e l i e f i n the u n d e r l y i n g t r u t h of 
such rumors." 

497 A.2d a t 325. The lower c o u r t i n s t r u c t e d the j u r y t h a t the 

burden was on the d e v e l o p e r t o prove t h a t no such rumors 

e x i s t e d . " I n essence, the t r i a l j u s t i c e r u l e d as a m a t t e r of 

law t h a t i f such rumors were c u r r e n t a t or b e f o r e the time of 
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p u b l i c a t i o n , the newspaper c o u l d r e p u b l i s h such rumors w i t h 

i m p u n i t y . " 497 A.2d a t 327. The Supreme Court of Rhode 

I s l a n d d i s a g r e e d w i t h t h a t p r o p o s i t i o n o f law. The c o u r t 

s t a t e d : 

" I t has l o n g been r e c o g n i z e d i n r e s p e c t t o the 
law of d efamation t h a t one who r e p u b l i s h e s l i b e l o u s 
or s l a n d e r o u s m a t e r i a l i s s u b j e c t t o l i a b i l i t y j u s t 
as i f he had p u b l i s h e d i t o r i g i n a l l y . C i a n c i v. New  
Times P u b l i s h i n g Co., 639 F.2d 54, 60-61 (2d C i r . 
198 0 ) ; M e t c a l f v. The Times P u b l i s h i n g Co., 2 0 R.I. 
674, 678, 40 A. 864, 865 (1898); F o l w e l l v.  
P r o v i d e n c e J o u r n a l Co., 19 R.I. 551, 553-54, 37 A. 
6, 6 (1896); R i c e v. C o t t r e l , 5 R.I. 340, 342 
(1858); 3 Restatement (Second) T o r t s § 578 (1977); 
P r o s s e r and Keeton, T o r t s § 113 a t 799 (5th ed. 
1984). 

"A good statement of t h i s r u l e i s s e t f o r t h i n 
O l i n g e r v. American Savings and Loan A s s o c i a t i o n , 
409 F.2d 142, 144 (D.C. C i r . 1969): 

"'The law a f f o r d s no p r o t e c t i o n t o those 
who couch t h e i r l i b e l i n the form of 
r e p o r t s or r e p e t i t i o n . ... [T]he r e p e a t e r 
cannot defend on the ground of t r u t h s i m p l y 
by p r o v i n g t h a t the source named d i d , i n 
f a c t , u t t e r the statement.' 

"The r e p u b l i c a t i o n r u l e a p p l i e s t o the p r e s s as i t 
does t o o t h e r s . C i a n c i , 639 F.2d a t 61. 

"  

"Consequently, the a p p r o p r i a t e i n q u i r y t o be 
s u b m i t t e d t o the t r i e r s of f a c t i n the i n s t a n t case 
was not whether such rumors e x i s t e d but whether the 
rumors were based upon f a c t or whether they were 
f a l s e . ... " 
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497 A.2d a t 327. Thus, even i n a case i n which the newspaper 

d e c r i e d the rumor, i t c o u l d not a v o i d l i a b i l i t y on the b a s i s 

t h a t i t was merely r e p o r t i n g i t s e x i s t e n c e . See a l s o B i s h o p  

v. J o u r n a l Newspaper Co., 168 Mass. 327, 47 N.E. 119 (1897) 

(imposing l i a b i l i t y f o r l i b e l on p u b l i s h e r even though i t 

i n c l u d e d i n f o r m a t i o n c o n t r a d i c t i n g rumor i n s t o r y ) ; a c c o r d  

Restatement (Second) of T o r t s § 548 comment e (1976). 5 

The p a r t i e s have not d i r e c t e d t h i s c o u r t t o any b i n d i n g 

Alabama cases on p o i n t , and our r e s e a r c h has not y i e l d e d any 

d e f i n i t i v e statement of Alabama law on the i s s u e . However, 

Alabama c o u r t s g e n e r a l l y are r e q u i r e d t o f o l l o w the common law 

i n making d e c i s i o n s . § 1-3-1, A l a . Code 1975. Hence, we 

h o l d , c o n s i s t e n t w i t h the f o r e g o i n g statements of the common 

law of l i b e l , t h a t a newspaper r e p o r t e r or p u b l i s h e r cannot 

5 S e v e r a l o t h e r a u t h o r i t i e s have reached the same or 
s i m i l a r c o n c l u s i o n s . See Dun & B r a d s t r e e t , I n c . v. Robinson, 
233 Ark. 168, 172, 345 S.W.2d 34, 37 (1961) (defendant must 
prove t r u t h of substance of rumor even though r e p o r t i n c l u d e d 
d i s c l a i m e r " i t i s c u r r e n t l y r e p o r t e d " ) ; Hope v. He a r s t C o n s o l .  
P u b l ' n s , I n c . , 294 F.2d 681, 682 (2d C i r . 1961) ( u p h o l d i n g 
j u r y award i n l i b e l s u i t based on gossip-column i t e m t h a t 
began "Palm Beach i s b u z z i n g w i t h the s t o r y " ) ; and 
Thackrey v. P a t t e r s o n , 157 F.2d 614, 614 n.1 (D.C. C i r . 1946) 
( r e v e r s i n g d i s m i s s a l of c o m p l a i n t i n l i b e l s u i t based on 
a r t i c l e r e p o r t i n g " c o n j e c t u r e s " and "saucy l i t t l e rumors" 
about p l a i n t i f f s ) . 
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a v o i d l i a b i l i t y f o r p u b l i s h i n g a f a l s e and defamatory 

statement on the ground t h a t the newspaper r e p o r t e r or 

p u b l i s h e r a c c u r a t e l y quoted the rumormonger, even i f the 

newspaper s t o r y c l e a r l y i d e n t i f i e d the statement as an 

u n v e r i f i e d r e p o r t and even i f the newspaper s t o r y c o n t a i n s a 

d e n i a l of the rumor by i t s s u b j e c t . See Connaughton v. Harte  

Hanks Commc'ns, I n c . , 842 F.2d 825, 837 n.6 (6th C i r . 1988), 

a f f ' d , 491 U.S. 657 (1989) ( " [ I ] t i s c l e a r t h a t 'mere 

p u b l i c a t i o n of a d e n i a l by the defamed s u b j e c t does not 

a b s o l v e a defendant from l i a b i l i t y f o r p u b l i s h i n g knowing or 

r e c k l e s s f a l s e h o o d s . ' " ( q u o t i n g T a v o u l a r e a s v. P i r o , 759 F.2d 

90, 133 (D.C. C i r . 1 9 8 5 ) ) ) . 

2. The "Defamatory Meaning" Argument 

CPC and N i c h o l s argue next t h a t the statement t h a t L i t t l e 

had a " p e r s o n a l r e l a t i o n s h i p " w i t h Jackson i s not r e a s o n a b l y 

c a pable of defamatory meaning. " G e n e r a l l y , any f a l s e and 

m a l i c i o u s p u b l i c a t i o n , when e x p r e s s e d i n p r i n t i n g or w r i t i n g , 

or by s i g n s or p i c t u r e s , i s a l i b e l [ i f i t ] charges an o f f e n s e 

p u n i s h a b l e by i n d i c t m e n t [ ] or ... tends t o b r i n g an i n d i v i d u a l 

i n t o p u b l i c h a t r e d , contempt, or r i d i c u l e , or charges an a c t 

odious and d i s g r a c e f u l i n s o c i e t y . " McGraw v. Thomason, 265 
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A l a . 635, 639, 93 So. 2d 741, 744 (1957). "The t e s t t o be 

a p p l i e d i n d e t e r m i n i n g whether a newspaper a r t i c l e makes a 

defamatory i m p u t a t i o n i s whether an o r d i n a r y r e a d e r or a 

r e a d e r of average i n t e l l i g e n c e , r e a d i n g the a r t i c l e as a 

whole, would a s c r i b e a defamatory meaning t o the language." 

D r i l l P a r t s & Serv. Co. v. Joy Mfg. Co., 619 So. 2d 1280, 1289 

( A l a . 1993) ( c i t i n g L o v e l e s s v. G r a d d i c k , 295 A l a . 142, 148, 

325 So. 2d 137, 142 (1975)). "The q u e s t i o n of '[w]hether the 

communication i s r e a s o n a b l y c apable of a defamatory meaning i s 

a q u e s t i o n , i n the f i r s t i n s t a n c e , f o r the c o u r t , ' and ' i f the 

communication i s not r e a s o n a b l y c apable of a defamatory 

meaning, t h e r e i s no i s s u e of f a c t , and summary judgment i s 

p r o p e r . ' " D r i l l P a r t s & Serv. Co., 619 So. 2d a t 1289-90 

( q u o t i n g H a r r i s v. S c h o o l Annual Pu b l ' g Co., 466 So. 2d 963, 

964-65 ( A l a . 1985)). 

Taken i n i s o l a t i o n , the term " p e r s o n a l r e l a t i o n s h i p " does 

not n e c e s s a r i l y c a r r y w i t h i t any p e j o r a t i v e c o n n o t a t i o n . 

However, N i c h o l s s t a t e d t h a t she used t h a t term a f t e r 

r e c e i v i n g i n f o r m a t i o n from Spain t h a t l e d her t o b e l i e v e t h a t 

L i t t l e and Jackson had a d a t i n g r e l a t i o n s h i p . Davis p l a c e d 

t h a t phrase " i n g r e a t e r c o n t e x t " i n the s t o r y by r e f e r r i n g t o 
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L i t t l e as b e i n g unmarried, t h e r e b y , a t l e a s t a r g u a b l y , 

i m p l y i n g the r e l a t i o n s h i p was r o m a n t i c i n n a t u r e . The 

F e b r u a r y 20 e d i t o r i a l f u r t h e r e d t h a t n o t i o n by r e f e r r i n g t o 

the a u d i t as " L i t t l e ' s s w e e t h e a r t " d e a l , s i n c e t h a t term had 

no o t h e r obvious meaning c o n s i d e r i n g no one had a l l e g e d L i t t l e 

had g a i n e d any p e c u n i a r y advantage from the a u d i t . See Hale  

v. Kroger L t d . P ' s h i p I , 28 So. 3d 772, 776 ( A l a . C i v . App. 

2009) ( h o l d i n g t h a t , i n r u l i n g on a summary-judgment motion, 

r e c o r d e v i d e n c e must be viewed i n a l i g h t most f a v o r a b l e t o 

nonmovant). When c o u p l e d w i t h the statements t h a t L i t t l e had 

" o r d e r e d " the a u d i t and t h a t the a u d i t had produced n o t h i n g of 

v a l u e f o r the $2, 500 spent, the e n t i r e t y of the statements 

i m p l i e s t h a t L i t t l e used h i s o f f i c e t o b e n e f i t h i s r o m a n t i c 

i n t e r e s t s a t the expense of the C i t y of A n n i s t o n . 

In moving f o r a summary judgment, the movant bears the 

burden of p r o v i n g t h a t he or she i s e n t i t l e d t o a judgment as 

a matter of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. In t h i s 

case, CPC and N i c h o l s argued i n t h e i r summary-judgment motion 

s o l e l y t h a t they were e n t i t l e d t o a judgment as a m a t t e r of 

law because the r e f e r e n c e t o a " p e r s o n a l r e l a t i o n s h i p " between 

L i t t l e and Jackson a l o n e c o u l d not be c o n s i d e r e d defamatory i n 
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meaning. They d i d not argue t o the t r i a l c o u r t t h a t a 

statement t h a t a s s e r t s t h a t a p u b l i c o f f i c i a l had used h i s 

p u b l i c o f f i c e t o d i r e c t p u b l i c funds t o a pers o n w i t h whom the 

p u b l i c o f f i c i a l was i n v o l v e d i n a rom a n t i c r e l a t i o n s h i p 

w i t h o u t the p u b l i c r e c e i v i n g any c o r r e s p o n d i n g b e n e f i t i s 

i n c a p a b l e of defamatory meaning. On a p p e a l , t h e y a s s e r t i n 

t h e i r b r i e f t o t h i s c o u r t t h a t "whether an e l e c t e d c i t y 

o f f i c i a l recommends someone they have a ' p e r s o n a l 

r e l a t i o n s h i p ' w i t h t o do work f o r the c i t y i s not something 

t h a t i s i l l e g a l or r i s e s t o the l e v e l t o meet the d e f i n i t i o n 

of a defamatory statement as a ma t t e r of law." However, even 

t h a t argument misses the f u l l p o i n t of L i t t l e ' s c l a i m . 

Moreover, CPC and N i c h o l s d i d not c i t e any l e g a l a u t h o r i t y t o 

supp o r t t h e i r argument. See Rule 2 8 ( b ) , A l a . R. App. P. When 

a movant f a i l s t o e s t a b l i s h t h a t he or she i s e n t i t l e d t o a 

judgment as a matter of law on the c l a i m a s s e r t e d by the 

nonmovant, "'then he [or she] i s not e n t i t l e d t o judgment. No 

defense t o an i n s u f f i c i e n t showing i s r e q u i r e d . ' " Horn v.  

F a d a l M a c h i n i n g C t r s . , LLC, 972 So. 2d 63, 69 ( A l a . 2007) 

( q u o t i n g Ray v. M i d f i e l d Park, I n c . , 293 A l a . 609, 612, 308 

So. 2d 686, 688 (1975)). Thus, a l t h o u g h L i t t l e argues t h a t 
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t h i s c o u r t s h o u l d h o l d t h a t the statements defamed him b o t h as 

a c i t y councilman and as a m i n i s t e r by i m p u t i n g t o him 

d i s h o n e s t y and s e l f - d e a l i n g , we need not address t h a t 

argument. We i n s t e a d h o l d t h a t CPC and N i c h o l s d i d not 

s u f f i c i e n t l y prove t h a t t h e y were e n t i t l e d t o a judgment as a 

m a t t e r of law on the b a s i s t h a t the statements of which L i t t l e 

c omplains were i n c a p a b l e of b e i n g c o n s i d e r e d defamatory i n 

n a t u r e . 

3. " Q u a l i f i e d P r i v i l e g e " and " A c t u a l M a l i c e " Arguments 

In W i l s o n v. Birmingham Post Co., 482 So. 2d 1209 ( A l a . 

1986), the supreme c o u r t c o n s t r u e d § 13A-11-161, A l a . Code 

1975, which makes the p u b l i c a t i o n of c e r t a i n p u b l i c 

i n f o r m a t i o n c o n d i t i o n a l l y p r i v i l e g e d , as c o d i f y i n g a common-

law p r i v i l e g e as r e f l e c t e d i n the Restatement (Second) of  

T o r t s § 611 (1977): "The p u b l i c a t i o n of defamatory m a t t e r 

c o n c e r n i n g another i n a r e p o r t of an o f f i c i a l a c t i o n or 

p r o c e e d i n g or of a meeting open t o the p u b l i c t h a t d e a l s w i t h 

a m a t ter of p u b l i c concern i s p r i v i l e g e d i f the r e p o r t i s 

a c c u r a t e and complete or a f a i r abridgment of the o c c u r r e n c e 
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r e p o r t e d . " 6 Under § 13A-11-161, "a f a i r and i m p a r t i a l r e p o r t " 

of a statement made by a p u b l i c o f f i c e r d u r i n g a p u b l i c 

meeting " s h a l l be p r i v i l e g e d , u n l e s s i t be pr o v e d t h a t the 

same was p u b l i s h e d w i t h a c t u a l m a l i c e " 

In t h e i r summary-judgment motion, CPC and N i c h o l s argued 

t h a t , because Spain made the statements a t a p u b l i c meeting 

about a matter of p u b l i c concern and because they f a i r l y 

r e p o r t e d those s t a t e m e n t s , the p u b l i c a t i o n of those statements 

i s q u a l i f i e d l y p r i v i l e g e d . The evi d e n c e i n d i c a t e s t h a t the 

statements a t t r i b u t e d t o Spain of which L i t t l e complains were 

not made i n the course of a p u b l i c meeting, but i n an 

i n t e r v i e w f o l l o w i n g the c o n c l u s i o n of a p u b l i c meeting; 

however, L i t t l e does not argue t h a t p o i n t as a b a s i s f o r 

a v o i d i n g a summary judgment. L i t t l e a l s o does not argue t h a t 

CPC and N i c h o l s f a i l e d t o f a i r l y r e p o r t the substance of the 

6 I n W i l s o n v. Birmingham Post Co., 482 So. 2d a t 1213-14, 
the supreme c o u r t a r g u a b l y adopted the s o - c a l l e d 
" n e u t r a l - r e p o r t i n g p r i v i l e g e " t h a t was c r e a t e d i n Edwards v.  
N a t i o n a l Audubon S o c i e t y , 556 F.2d 113, 120 (2d C i r . 1977). 
N i c h o l s and CPC d i d n o t , however, r a i s e t h a t p r i v i l e g e i n 
t h e i r summary-judgment motion, so we do not d e c i d e whether 
t h a t p r i v i l e g e a p p l i e s t o r e l i e v e them of l i a b i l i t y i n t h i s 
s i t u a t i o n . 
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statements made by S p a i n . Hence, we assume the q u a l i f i e d 

p r i v i l e g e a p p l i e s . 7 

O r d i n a r i l y , i n o r d e r t o overcome the q u a l i f i e d p r i v i l e g e , 

a p l a i n t i f f must p r e s e n t s u b s t a n t i a l e v i d e n c e of "common-law 

m a l i c e " ; however, when t h a t p e r s o n i s a p u b l i c o f f i c i a l and 

the a l l e g e d defamatory statement r e l a t e s t o h i s or her conduct 

as a p u b l i c o f f i c i a l , the p l a i n t i f f must e s t a b l i s h 

" c o n s t i t u t i o n a l m a l i c e " by c l e a r and c o n v i n c i n g e v i d e n c e . 

Gary v. Crouch, 923 So. 2d 1130, 1138 ( A l a . C i v . App. 2005) 

7 S e c t i o n 602 of the Restatement (Second) of T o r t s 
p r o v i d e s : 

"One who upon an o c c a s i o n g i v i n g r i s e t o a 
c o n d i t i o n a l p r i v i l e g e p u b l i s h e s a defamatory rumor 
or s u s p i c i o n c o n c e r n i n g another does not abuse the 
p r i v i l e g e , even i f he knows or b e l i e v e s the rumor or 
s u s p i c i o n t o be f a l s e , i f 

"(a) he s t a t e s the defamatory matter as rumor or 
s u s p i c i o n and not as f a c t , and 

"(b) the r e l a t i o n of the p a r t i e s , the importance 
of the i n t e r e s t s a f f e c t e d and the harm l i k e l y t o be 
done make the p u b l i c a t i o n r e a s o n a b l e . " 

See S t o c k t o n Newspapers, In c . v. S u p e r i o r C o u r t , 206 C a l . App. 
3d 966, 254 C a l . R p t r . 389 (1988). N i c h o l s and CPC d i d not 
argue i n t h e i r summary-judgment motion or i n t h e i r a p p e l l e e s ' 
b r i e f t h a t Alabama law s h o u l d adopt the f o r e g o i n g p r o v i s i o n or 
t h a t i t would a p p l y i n t h i s i n s t a n c e . Hence, we do not r u l e 
on t h a t p o i n t of law. 
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( c i t i n g Wiggins v. M a l l a r d , 905 So. 2d 776 ( A l a . 2004); and 

Smith v. H u n t s v i l l e Times Co., 888 So. 2d 492 ( A l a . 2004)). 

" C o n s t i t u t i o n a l m a l i c e " r e f e r s t o the s t a n d a r d s e t f o r t h i n 

New York Times Co. v. S u l l i v a n , 376 U.S. 254 (1984). " T h i s 

s t a n d a r d i s s a t i s f i e d by p r o o f t h a t a f a l s e statement was made 

'" w i t h knowledge t h a t i t was f a l s e or w i t h r e c k l e s s d i s r e g a r d 

of whether i t was f a l s e or n o t . " ' " Smith, 888 So. 2d a t 499 

(q u o t i n g Harte-Hanks Commc'ns, I n c . v. Connaughton, 491 U.S. 

657, 659 (1989), q u o t i n g i n t u r n New York Times v. S u l l i v a n , 

376 U.S. a t 279-80). 

In t h e i r summary-judgment motion, CPC and N i c h o l s 

a s s e r t e d t h a t the evi d e n c e shows t h a t t h e y d i d not have any 

knowledge t h a t a n y t h i n g t h e y p u b l i s h e d was f a l s e and t h a t t h e y 

d i d not a c t w i t h r e c k l e s s d i s r e g a r d of the f a l s i t y of the 

statements they p u b l i s h e d . The e v i d e n c e i n the r e c o r d 

i n d i c a t e s t h a t , a t the time the statements were p u b l i s h e d , 

n e i t h e r N i c h o l s nor CPC had any a c t u a l knowledge r e g a r d i n g the 

f a l s i t y of the a l l e g e d rumor Spain r e l a t e d . However, the 

ev i d e n c e shows t h a t CPC knew t h a t Spain d i s l i k e d L i t t l e , t h a t 

Spain r e l a t e d t o N i c h o l s t h a t any i n f o r m a t i o n about L i t t l e and 

29 



2090705 

Jackson he had was founded t o t a l l y on rumor, 8 t h a t L i t t l e 

f l a t l y d e n i e d any p e r s o n a l r e l a t i o n s h i p , and t h a t CPC and 

N i c h o l s had no reason t o doubt t h a t d e n i a l . A l t h o u g h t h a t 

i n f o r m a t i o n r a i s e d s e r i o u s doubts as t o the v e r a c i t y of the 

rumor, n e i t h e r N i c h o l s nor anyone e l s e a t The A n n i s t o n S t a r 

attempted any i n v e s t i g a t i o n t o determine the t r u t h of the 

mat t e r b e f o r e p u b l i s h i n g Spain's statements d e s p i t e the 

g e n e r a l p o l i c y of the newspaper t o double-check such 

i n f l a m m a t o r y remarks. 

8"The c h a r a c t e r i s t i c t h a t d i s t i n g u i s h e s rumor from o t h e r 
t y pes of r e p o r t s i s i t s l a c k of a s o l i d f a c t u a l b a s i s . " Note, 
L i b e l and the R e p o r t i n g of Rumor, 92 Y a l e L . J . 85, 86 (Nov. 
1982). Hence, "a rumor, by i t s v e r y n a t u r e , s h o u l d r a i s e 
doubts i n the p u b l i s h e r ' s mind about i t s v e r a c i t y . " I d . a t 
102. That i s e s p e c i a l l y t r u e i n the p r e s e n t c o n t e x t because, 
d e s p i t e the absence of any f a c t u a l f o u n d a t i o n , rumors have 
o f t e n " p r o v i d e d the mechanism f o r p o l i t i c a l m a n i p u l a t i o n . " I d . 
a t 87. Even i f a p u b l i c o f f i c i a l o r d i n a r i l y would be 
c o n s i d e r e d a r e p u t a b l e source of i n f o r m a t i o n , when t h a t p u b l i c 
o f f i c i a l i n f o r m s a newspaper r e p o r t e r of a defamatory rumor 
about a p o l i t i c a l r i v a l , s p e c i f i c a l l y i d e n t i f y i n g i t as such, 
the newspaper r e p o r t e r s h o u l d r e a l i z e t h a t the p u b l i c o f f i c i a l 
i s c o n v e y i n g i n f o r m a t i o n of a dubious and u n r e l i a b l e n a t u r e , 
p o s s i b l y f o r p o l i t i c a l g a i n . In a case i n which a newspaper 
r e p o r t e r or newspaper p u b l i s h e r l e a r n s of a rumor under the 
f o r e g o i n g c i r c u m s t a n c e s , and f a i l s t o i n v e s t i g a t e the 
substance of t h a t rumor b e f o r e p u b l i s h i n g i t , " [ p ] r o f e s s i o n s 
of good f a i t h w i l l be u n l i k e l y t o prove p e r s u a s i v e , " see S t . 
Amant v. Thompson, 390 U.S. 727, 732 (1968), t o a f a c t - f i n d e r , 

judgment would be i n a p p r o p r i a t e . so summary 
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" M a l i c e can be shown by c i r c u m s t a n t i a l e v i d e n c e 
showing, f o r example, ' t h a t the s t o r y was ... "based 
w h o l l y on" a source t h a t the defendant had "obvious 
reasons t o doubt,"' .... M c F a r l a n e [ v. S h e r i d a n  
Square P r e s s , I n c . ] , 91 F.3d [1501,] 1512-13 [(D.C. 
C i r . 1996)] ( q u o t i n g S t . Amant[ v. Thompson], 390 
U.S. [727,] 732, 88 S.Ct. 1323 [ ( 1 9 6 8 ) ] . However, 
m a l i c e cannot be 'measured by whether a r e a s o n a b l y 
prudent man would have p u b l i s h e d , or would have 
i n v e s t i g a t e d b e f o r e p u b l i s h i n g . ' S t . Amant, 390 U.S. 
a t 731, 88 S.Ct. 1323 (emphasis added). Indeed, the 
f a i l u r e t o i n v e s t i g a t e does not c o n s t i t u t e m a l i c e , 
u n l e s s the f a i l u r e e v i d e n c e s ' " p u r p o s e f u l 
a v o i d a n c e , " ' t h a t i s , 'an i n t e n t t o a v o i d the 
t r u t h . ' Sweeney v. P r i s o n e r s ' L e g a l S e r v s . , 84 
N.Y.2d 786, 793, 647 N.E.2d 101, 104, 622 N.Y.S.2d 
896, 899 (1995) ( q u o t i n g [Harte-Hanks Commc'ns, I n c .  
v.] Connaughton, 491 U.S. [657,] 693, 109 S.Ct. 2678 
[(1989)]) ; see G e r t z v. Robert Welch, I n c . , 418 U.S. 
323, 332, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974)." 

Smith, 888 So. 2d a t 500. 

" I t i s w e l l e s t a b l i s h e d t h a t e v i d e n c e t h a t a 
p u b l i s h e r f a i l e d t o i n v e s t i g a t e p r i o r t o p u b l i c a t i o n 
does n o t , by i t s e l f , prove a c t u a l m a l i c e . ... 
However, when an a r t i c l e i s not i n the c a t e g o r y of 
'hot news,' t h a t i s , i n f o r m a t i o n t h a t must be 
p r i n t e d i m m e d i a t e l y or i t w i l l l o s e i t s newsworthy 
v a l u e , ' a c t u a l m a l i c e may be i n f e r r e d when the 
i n v e s t i g a t i o n f o r a s t o r y ... was g r o s s l y inadequate 
i n the c i r c u m s t a n c e s . ' " 

Hunt v. L i b e r t y Lobby, 720 F.2d 631, 643 (11th C i r . 1983) 

( c i t a t i o n s o m i t t e d ) ; see a l s o Pemberton v. Birmingham News 

Co. , 482 So. 2d 257 ( A l a . 1985) . In t h i s case, i n f o r m a t i o n 

t h a t L i t t l e had urged the A n n i s t o n C i t y C o u n c i l t o pay Jackson 

$2,500 t o p e r f o r m a w o r t h l e s s a u d i t because of h i s r o m a n t i c 
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r e l a t i o n s h i p w i t h her would have remained newsworthy 

r e g a r d l e s s of whether i t was p u b l i s h e d the day a f t e r S p a i n 

s p r e a d the rumor t o N i c h o l s or days or weeks l a t e r a f t e r 

N i c h o l s or some o t h e r p e r s o n employed by CPC had t h o r o u g h l y 

i n v e s t i g a t e d the f a c t s u n d e r l y i n g the rumor. A j u r y c o u l d 

i n f e r t h a t N i c h o l s and CPC a c t e d w i t h a c t u a l m a l i c e or 

r e c k l e s s l y i n p r i n t i n g the s t o r y d e s p i t e the t o t a l absence of 

any i n v e s t i g a t i o n of the t r u t h f u l n e s s of the rumor. 

"The U n i t e d S t a t e s Supreme Court has e x p l a i n e d : 

"'[W]here the New York Times [Co. v.  
S u l l i v a n ] " c l e a r and c o n v i n c i n g " e v i d e n c e 
requirement a p p l i e s , the t r i a l judge's 
summary judgment i n q u i r y as t o whether a 
genuine i s s u e e x i s t s w i l l be whether the 
e v i d e n c e p r e s e n t e d i s such t h a t a j u r y 
a p p l y i n g t h a t e v i d e n t i a r y s t a n d a r d c o u l d 
r e a s o n a b l y f i n d f o r e i t h e r the p l a i n t i f f or 
the defendant. Thus, where the f a c t u a l 
d i s p u t e concerns a c t u a l m a l i c e , c l e a r l y a 
m a t e r i a l i s s u e i n a New York Times [Co. v.  
S u l l i v a n ] case, the a p p r o p r i a t e summary 
judgment q u e s t i o n w i l l be whether the 
e v i d e n c e i n the r e c o r d c o u l d s u p p o r t a 
r e a s o n a b l e j u r y f i n d i n g e i t h e r t h a t the 
p l a i n t i f f has shown a c t u a l m a l i c e by c l e a r 
and c o n v i n c i n g e v i d e n c e or t h a t the 
p l a i n t i f f has n o t . ' 

"Anderson v. L i b e r t y Lobby, I n c . , 477 U.S. 242, 255¬
56, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) ( f o o t n o t e 
o m i t t e d ) . The Supreme Court of Alabama has 
r e i t e r a t e d t h a t '[a] t r i a l judge i s not r e q u i r e d " t o 
weigh the e v i d e n c e and determine the t r u t h of the 
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ma t t e r but t o determine whether t h e r e i s a genuine 
i s s u e f o r t r i a l . " ' Camp v. Yeager, 601 So. 2d [924,] 
927 [(1992)] ( q u o t i n g Anderson, 477 U.S. a t 249, 106 
S.Ct. 2505). " 

Gary v. Crouch, 923 So. 2d a t 1138-39. On appea l from a 

summary judgment, t h i s c o u r t r e v i e w s the case de novo, 

a p p l y i n g the same s t a n d a r d s as the t r i a l c o u r t . See i d . 

We conclude t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 

summary judgment i n f a v o r of CPC and N i c h o l s on L i t t l e ' s l i b e l 

c l a i m . Based on the evi d e n c e i n the r e c o r d , a j u r y c o u l d be 

c l e a r l y c o n v i n c e d t h a t N i c h o l s and CPC p u b l i s h e d a f a l s e and 

defamatory rumor about L i t t l e w i t h a c t u a l m a l i c e or i n 

r e c k l e s s d i s r e g a r d of the t r u t h or f a l s i t y of t h a t rumor. 

B. The T o r t - o f - O u t r a g e C l a i m 

Alabama law r e c o g n i z e d the t o r t of outrage o r , as our 

c o u r t system r e f e r s t o i t , i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l 

d i s t r e s s , Stewart v. Matthews, 644 So. 2d 915, 918 ( A l a . 

1994), i n American Road S e r v i c e Co. v. Inmon, 394 So. 2d 361 

( A l a . 1980), when the supreme c o u r t h e l d : 

"[O]ne who by extreme and outrageous conduct 
i n t e n t i o n a l l y or r e c k l e s s l y causes severe e m o t i o n a l 
d i s t r e s s t o another i s s u b j e c t t o l i a b i l i t y f o r such 
e m o t i o n a l d i s t r e s s and f o r b o d i l y harm r e s u l t i n g 
from the d i s t r e s s . The e m o t i o n a l d i s t r e s s t h e r e u n d e r 
must be so severe t h a t no r e a s o n a b l e person c o u l d be 
ex p e c t e d t o endure i t . Any r e c o v e r y must be 
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r e a s o n a b l e and j u s t i f i e d under the c i r c u m s t a n c e s , 
l i a b i l i t y e n s u i n g o n l y when the conduct i s extreme. 
... By extreme we r e f e r t o conduct so outrageous i n 
c h a r a c t e r and so extreme i n degree as t o go beyond 
a l l p o s s i b l e bounds of decency, and t o be r e g a r d e d 
as a t r o c i o u s and u t t e r l y i n t o l e r a b l e i n a c i v i l i z e d 
s o c i e t y . " 

394 So. 2d a t 365. That t o r t has s i n c e been l i m i t e d by 

caselaw t o o n l y a few f a c t u a l s i t u a t i o n s . See M i c h a e l L. 

Rob e r t s & Gregory S. Cusimano, Alabama T o r t Law 23.0 (2d ed. 

1996). L i t t l e argues t h a t t h i s c o u r t s h o u l d now expand the 

cause of a c t i o n t o encompass s i t u a t i o n s i n which a newspaper 

p u b l i s h e r , m o t i v a t e d by r a c i a l b i a s , i s s u e s l i b e l o u s 

d e n u n c i a t i o n s of a p u b l i c o f f i c i a l t h a t cause unknown t h i r d 

p ersons t o i s s u e death t h r e a t s t o t h a t p u b l i c o f f i c i a l . 

L i t t l e a l s o argues t h a t the c l a i m s h o u l d not be c o n s i d e r e d t o 

be subsumed i n the t o r t of l i b e l . 

Some caselaw c i t e d by L i t t l e i n d i c a t e s t h a t c o u r t s of 

o t h e r j u r i s d i c t i o n s have r e c o g n i z e d t h a t a defendant may be 

l i a b l e f o r outrageous conduct i n a l l o w i n g a h o s t i l e work 

environment i n which a p l a i n t i f f i s f o r c e d t o endure r a c i a l 

t a u n t s or s l u r s . See C o n t r e r a s v. Crown Z e l l e r b a c h Corp., 88 

Wash. 2d 735, 736, 565 P.2d 1173, 1174 (1977); A l c o r n v. Anbro  

Eng'g, I n c . , 2 C a l . 3d 493, 496, 86 C a l . R p t r . 88, 89-90, 468 
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P.2d 216, 218 (1970); see a l s o Gomez v. Hug, 7 Kan. App. 2d 

603, 604, 645 P.2d 916, 918 (1982); and Jones v. F l u o r D a n i e l  

S e r v s . Corp., 959 So. 2d 1044, 1045 (Miss. 2007). The 

h o l d i n g s of those cases do not r e a d i l y t r a n s l a t e t o the 

s i t u a t i o n i n t h i s case because L i t t l e has not p r e s e n t e d any 

e v i d e n c e i n d i c a t i n g t h a t the e d i t o r s of The A n n i s t o n S t a r 

used any r a c i a l e p i t h e t s a g a i n s t L i t t l e w h i l e e x e r c i s i n g a 

p o s i t i o n of a u t h o r i t y over him. N e v e r t h e l e s s , L i t t l e argues 

t h a t , based on t h o s e c a s e s , we s h o u l d h o l d t h a t a newspaper 

commits the t o r t of o u t r a g e when i t w r o n g f u l l y or f a l s e l y 

c r i t i c i z e s a p u b l i c o f f i c i a l based on improper r a c i a l 

m o t i v a t i o n s . 9 

We need not d e c i d e t h a t q u e s t i o n , however, because L i t t l e 

has not p r e s e n t e d s u b s t a n t i a l e v i d e n c e t o s u p p o r t h i s t h e o r y . 

When viewed i n a l i g h t most f a v o r a b l e t o L i t t l e , the e v i d e n c e 

shows t h a t , s i n c e he became a councilman, many e d i t o r i a l s 

p r i n t e d i n The A n n i s t o n S t a r have c r i t i c i z e d L i t t l e ' s 

l e a d e r s h i p , p o l i c y c h o i c e s , and e f f o r t . I t appears t h a t 

L i t t l e has t aken p o s i t i o n s on s e v e r a l s u b j e c t s of p o l i t i c a l 

9 L i t t l e d i d not c i t e t o the t r i a l c o u r t or t o t h i s c o u r t 
any case d i r e c t l y on p o i n t . 
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i n t e r e s t t h a t c o n f l i c t w i t h the s t a n c e of the e d i t o r i a l b o a r d 

of the newspaper, p a r t i c u l a r l y r e g a r d i n g a d i s p u t e as t o the 

b e s t and h i g h e s t use of F o r t M c C l e l l a n , a t o p i c of much p u b l i c 

debate i n A n n i s t o n . L i t t l e t e s t i f i e d t h a t he b e l i e v e d t h a t 

those e d i t o r i a l s stemmed not from l e g i t i m a t e p u b l i c debate, 

but from the f a c t t h a t he i s an A f r i c a n - A m e r i c a n and r e f u s e s 

t o "kowtow" t o the wishes of the ownership of The A n n i s t o n 

S t a r . To su p p o r t h i s o p i n i o n , L i t t l e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g o n l y t h a t h i s name had appeared i n the newspaper 

a d i s p r o p o r t i o n a t e number of times when compared t o h i s 

Ca u c a s i a n c o u n t e r p a r t s . CPC c o u n t e r e d t h a t i t had p r i n t e d 

more s t o r i e s about L i t t l e due s o l e l y t o h i s outspokenness on 

t o p i c s of p u b l i c i n t e r e s t . That e v i d e n c e h a r d l y c o n s t i t u t e s 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t CPC has i n s t i t u t e d a 

campaign a g a i n s t L i t t l e based on improper r a c i a l m o t i v a t i o n s . 

See § 12-21-12(a), A l a . Code 1975 ( r e q u i r i n g p r o o f of 

" s u b s t a n t i a l e v i d e n c e " i n o r d e r " t o submit an i s s u e of f a c t t o 

the t r i e r of the f a c t s " ) ; and West v. Founders L i f e Assurance  

Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989) ( d e f i n i n g 

" s u b s t a n t i a l e v i d e n c e " as "evidence of such weight and q u a l i t y 

t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l judgment 
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can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

p r o v e d " ) . 1 0 

We a l s o need not d e c i d e whether, absent an improper 

r a c i a l m o t i v a t i o n , a newspaper can be h e l d l i a b l e f o r 

outrageous conduct when i t s r e a d e r s i n s t i g a t e death t h r e a t s 

a g a i n s t a p u b l i c o f f i c i a l based on f a l s e or m i s l e a d i n g 

i n f o r m a t i o n c o n t a i n e d i n e d i t o r i a l s . L i t t l e has couched h i s 

e n t i r e argument r e g a r d i n g h i s t o r t - o f - o u t r a g e c l a i m 

s p e c i f i c a l l y t o i n c l u d e the r a c i a l component. T h i s c o u r t 

cannot make and address l e g a l arguments f o r an a p p e l l a n t . See  

Dunlap v. Regions F i n . Corp., 983 So. 2d 374, 378 ( A l a . 2007). 

Because L i t t l e has not p r e s e n t e d s u b s t a n t i a l e v i d e n c e t o 

s u p p o r t h i s t o r t - o f - o u t r a g e c l a i m , the t r i a l c o u r t p r o p e r l y 

e n t e r e d summary judgment on t h a t c l a i m . Hence, we need not 

1 0 I n another c o n t e x t , the Alabama Court of C r i m i n a l 
A ppeals has s t a t e d t h a t " ' s t a t i s t i c s and o p i n i o n a l o n e do not 
prove a prima f a c i e case of [ r a c i a l ] d i s c r i m i n a t i o n . ' " Banks  
v. S t a t e , 919 So. 2d 1223, 1230 ( A l a . Crim. App. 2005) 
( q u o t i n g Woods v. S t a t e , 845 So. 2d 843, 845 ( A l a . Crim. App. 
2 0 0 2 ) ) . We need not d i s c u s s a t any l e n g t h the type of 
e v i d e n c e t h a t would s u f f i c e t o prove t h a t a defendant a c t e d 
w i t h r a c i a l animus i n an outrageous manner. We s i m p l y h o l d 
t h a t the e v i d e n c e p r e s e n t e d i n t h i s case does not amount t o 
s u b s t a n t i a l e v i d e n c e of an improper r a c i a l m o t i v a t i o n . 
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c o n s i d e r L i t t l e ' s argument t h a t h i s c l a i m was not subsumed i n 

h i s l i b e l c l a i m . 

C o n c l u s i o n 

For the f o r e g o i n g r easons, we r e v e r s e the summary 

judgment as t o the l i b e l c l a i m and remand the case f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . We a f f i r m the 

judgment as t o the t o r t - o f - o u t r a g e c l a i m . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

P i t t m a n and Thomas, J J . , concur. 

Thompson, P.J., concurs i n p a r t and d i s s e n t s i n p a r t , 

w i t h w r i t i n g , which Bryan, J . , j o i n s . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g 
i n p a r t . 

Because I b e l i e v e the t r i a l c o u r t p r o p e r l y e n t e r e d a 

summary judgment i n f a v o r of C o n s o l i d a t e d P u b l i s h i n g Company 

and Megan N i c h o l s on a l l c l a i m s , I must r e s p e c t f u l l y d i s s e n t 

as t o t h a t p o r t i o n of the o p i n i o n r e v e r s i n g the summary 

judgment on L i t t l e ' s c l a i m of l i b e l . 

B ryan, J . , co n c u r s . 
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